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inconsistent with Art. 19 (l) (d), (e) and (g) _ 
(Constitution of India, Art. 19 (1) (d), (e) and 
(g) ) 6l3e 

- Preamble —Object is not deportation of 

citizen but restoration of abducted persons to their 
relatives—(Constitution of India, Art. 19) 613/ 

-S. 8—See Constitution of India, Art. 226 

613a 

Administration of Evacuee Property Act (31 

of 1950), S. 24 — See Constitution of India, 


Art. 226 117 

- Ss. 26 (2) and 40 — ‘Order’ in S. 26 (2). 

meaning of_(\Vords and Phrases—Order) 718 
- S. 40—See ibid, S. 26 (2) 718 

(Allahabad) Rules of High Court, 1952 — See 
under High Court Rules and Orders 


0 

Allahabad University Act (3 of 1921), Ss. 32 
(c) and 34 (1) (b)— Ordinances and Regulations 
under Act _ Ordinances (1) and (2) of Chap. 36 
— Two years’ course for B. Sc. Examination — 
College authorities can detain students on failure 
at class examination at end of first year—Regu- 
lation providing for such examination is not in 
contravention of Statutes—(Constitution of India, 
Art. 226) 191 

- S. 33 —Draft Ordinances—Estoppel_Reso. 

lution by Faculty of Law—Constitution of India, 
Art. 226—Evidence Act (ln72), S. 115 66 

- S. 34 (1) (b)—See ibid, S. 32 (c) 194 

(Allahabad University) Draft Ordinances— 

Ordinances 10, 11 and 12 —No viva voce exami¬ 
nation — Application for writ of mandamus _ 

Constitution of India, Art. 226 6c 

- Ordinance 11—See also ibid, Ordn. 10 6c 

- Ordinances 11 and 14 —Faculty of law 

asking applicant to revise thesis—Issue of writ of 
mandamus—Constitution of India, Art. 226 6 d 


(Allahabad University) Draft Ordinances 

( contd.) 

- Ordinance 12 — See ibid, Ordn. 10 6c 

- Ordinance 14—See ibid, Ordn. 11 6 d 

Allahabad University Ordinances for the 
Degree of Doctor of Laws (Published at 
page 302, Vol. 1 of Calendar of University of 
Allahabad for the year 1943-49) — Thesis for i 
Doctorate—Condition to be fulfilled—Faculty of 
law or sub.committee — Constitution of India, j 
Art. 226 6a 1 

Appeal— Sec Income-tax Act (1922), S. 66 482 

Arbitration —Agreement to abide by statement 
of referee on question of fact and of law _ 


Arbitration Act (1940), Ss. 2 (a) and 21 9 d 

Arbitration Act (10 of 1940), S. 2 (a) — See 
Arbitration 

-S. 2 (c)—See ibid, S. 21 9a 

-S'. 21 — See also Arbitration 9 d 

-Ss. 21 and 2 Ic) — "Court" includes appel¬ 
late Court also—Subject-matter of appeal can bo 
referred to arbitration 9a 


- Ss. 21 and 47 —Reference to arbitration of 

subject-matter of pending suit without iuterven- 
tion of Court — Legality — Joint arbitration 
relating to subject-matter of pending suit and 
matters extraneous to suit — Civil P. C. (1908), 
O. 23, R. 3 96 

-S. 34 — See also Provincial Small Cause 

Courts Act (1887), S. 25 1496 

-S. 34 —"Step in proceeding” — Application 

for adjournment to file written statement 149a 

-S. 34 —Applicability and Scope 446 

-S. 39. 

See (1) Civil P. C. (1908), S. 110 509a 

(2) Constitution of India, Art. 133: 5096 
-S. 47. 

See (1) ibid, S. 21 96 

(2) Civil P. C. (1908), 0. 32, R. 7 9c 
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Arms Act (11 of 1878), Ss. 4,19(f) — Pistol 
in broken and unworkable condition—Licence is 
required for its possession : 6 Mad 60 (FB), held 
Dissented from in 21 Mad 360 (FB) 353a 

t _ S. 18 (a) _Non-compliance with—Effect 

476a 

■- S. 19 (f) — See also ibid, S. 4 353 a 

_S. 19 (f) — Recovery of arm from room — 

Accused admitting that room belonged to him— 
It cannot be contended that room was not in his 
exclusive possession 333c 

Bar Councils Act (38 of 1926), S. 8 -Prepare- 
tion of list for amalgamated High Court Procedure 

_(Constitution of India, Art. 226) 348 

_S. 15 _ See Contract Act (1872), S. 23 276 


Bengal, Agra and Assam Civil Courts Act (12 
of 1887), S. 17 — See Limitation Act (1908), 
Art. 182 (5) 201 

- S. 18—See Houses and Rents—U. P. (Tem¬ 
porary) Control of Rent and Eviction Act (3 of 
1947), S. 5 (4) and (5) 1586 

- S. 21—See Debt Laws—U. P. Agriculturists’ 

Belief Act (27 of 1931), S. 23 579 


Cattle Trespass Act (1 of 1871), S. 24 — See 
Penal Code (1860), S. 323 358 


Certiorari — See under Constitution of India, 
Art. 226 


Civil Procedure Code (5 of 1908), Preamble 
— See also (l) Government of India Act (1935), 

Sch. VII 6136 

(2) Precedents 5236 

(3) Tenancy Laws — U. P. Tenancy 

Act (17 of 1939). Sch. II, List 
II. Item 11 (FB) 4676 

- Preamble—See Interpretation of Statutes— 

Retrospective operation of law 694c 

- S.9 

See also (1) Constitution of India, Art. 226 

531 

(2) Houses and. Rents — U. P. 

Temporary Control of Rent 
and Eviction Act (3 of 1947), 
i . S. 7 4586 

(3) Succession Act (1925), S. 300 

507 

(4) Tenanoy Laws—U. P. Tenancy 

Aot (17 of 1939), S. 54 (2) 

578 

(5) Tenancy Laws—U. P. Tenancy 

Act (17 of 1939), S. 60 729 

(6) Tenancy Laws—U. P. Tenancy 

Act (17 of 1939), S. 183 

o « o (FB) 85 

-—S. 9 — Special Tribunal — Decisions of_ 

Jurisdiction to Civil Court—Extent of—(Special 
"ntmnal)—(Municipalities—U. P. Municipalities 
(2 of 1916), S. 22) 167c 

-riRf'® — Sights to specific relief — (Specifio 
m Aot (1877), S. 42) 647a 



Civil P. C. (contd.) • 

_ S. 11—See also U. P. Land Revenue Act (3 

of 1901), S. 33 , 898 

.S. 11 _Execution proceedings becoming 


fructuous — No objection on ground of limitation 

raised_Subsequent application — Objection that 

previous execution was time barred 139 

.S. 11, Expl. VI — Previous suit by Hindu 


widow against reversioner E — E not contesting 
suit as manager of joint family consisting of him¬ 
self and his brother J but defending suit by 
alleging that property in suit was joint family 
property—Subsequent suit by J for possession of 
property for benefit of himself and E — Decision 
in previous suit operates as res judicata 78c 
_S. 11, Expl. VI —Representative suits 547c 


■S. 15 — See Houses and Rents — U. P. 


(Temporary) Control of Rent and Eviction Act (3 
of 19l7), S. 5 (4) and (5) 1586 

_S. 22 —Notice to the other parties 750 

_S. 22 —Application when to be made 772 a 

_ Ss. 22, 23 and 24— Scope 7726 

_ S. 23—See ibid, S. 22 7726 

_ S. 24—See ibid, S. 23 7726 


-S. 35 and O. 41, R. 35 (3) -Suit for eject- 

ment and arrears of rent—Trial Court dismissing 
relief for ejectment and decreeing arrears — 
Appellate Court decreeing ejectment but vacating 
decree in respect of arrears—Decree for costs also 
passed in plaintiff's favour — Plaintiff held was 
entitled to costs 218c 

- S. 37 (b) — See Limitation Act (1909), 

Art. 182 (5) 201 

- S. 39 — See also Limitation Act (1908), 

Art. 182 (5) 201 

- S. 38 and O. 21, R. 50 (l) — Decree speci¬ 


fically against firm and its assets in hands of 
partners—Execution against partners personally 

7106 

- S. 41—See Limitation Aot (1908), S. 14 (2) 

106c 

- S. 47 — Sec also Debt Laws — U. P. Debt 

Redemption Act (13 of 1940), S. 8 708a 

-Ss. 47, 96, 115 and O. 21, R. 06 — Order 


dismissing application for setting aside ex parte 
order fixing terms of sale proclamation under 
O. 21, R. 66 — Neither appeal nor revision lies 

55 a 

-S. 47 —Claim questioning validity of mort¬ 
gage decree is beyond scope of S. 47 2816 

■S. 47, O. 21, Rr. 58, 66 —Charge in favour 


of legal representative of deceased judgment- 
debtor — Enquiry as to validity is not necessary 
for sale proclamation 574 

■S. 48 — Application for transmission of 


money decree to another Court for execution 
Mode of execution not indicated—Property sought 
to be attached and sold not mentioned — Appli¬ 
cation is not under O. 21, R. 11 (2)—Application 
to transferee Court, indicating mode in which 
and property against which execution was sought 


8 
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Civil P. C. (conld.i 

—Such application held fresh application—Appli¬ 
cation filed beyond 12 years from date of decree is 
barred—(Civil P. C. (1908), 0. 21, R. 11 (2)) 74 

S. 48 — Instalment decree with default 


clause — Execution application to recover entire 
amount—Limitation Act (190S), Art. 182 (7) _ 
Evidence Act (1872), S. 115 283 a 

-S. 82 —Time for performance of decree not 

specified—Decree cannot be executed 96 

-S. 92—Sec Companies Act (1913 as amended 

by Act 52 of 1951), S. 153C (3) 326a 

- S. 96—See ibid, S. 47 55a 

- Ss. 100.101 

See also (1) Houses and Rents — U. P. 

(Temporary) Control of Rent 
and Eviction Act (3 of 1947), 
S. 5 (2) 316c 

(2) Income-tax Act (1922), S. 30 


775 


—-—S. 100 —Finding of fact—Finding that cer¬ 
tain persons are owners of only half share in 
certain property 2516 

- S. 100 — Finding of fact — Finding as to 

absence of malice is one of fact 302/ 

S. 100 —Question of fact—That property is 


not joint family property is a finding of fact: 5416 
-S. 104 


See (1) Companies Act (1913), S. 153 (c) (8) 

. . G47a 

(2) Debt Laws — U. P. Debt Redemp¬ 
tion Act (13 of 1940), S. 8 708a 
Ss. 107, 151 aiul O. 41, R. 30 — Power of 


appellate Court to take notice of proceedings 
before trial Court — Procedure — (Evidence Act 
(1872), S. 121) 97c 

Ss. 109 (c), 110 — Substantial question of 

i* 1 " - — Inference as to legal nature of property_ 

(Constitution of India, Art. 133) 129 

- S. 110 

See also (1) ibid, S. 109 (c) 129 

(2) Constitution of India, Art. 133 

5096 

S. 110 —Valuation of subject roatterin dispute 


on appeal—(Arbitration Act (1940), S. 39): 509a 
- S. 115 

See also (1) ibid, S. 47 55a 

(2) ibid, O. 41. R. 1 714 

- S. 115 —Interference with findings of fact:826 

- S. 115 —Decision of issue is “case decided” 

—Revision 158a 

-- S. 115— Interlocutory order—Not amount¬ 
ing to a case decided 689a 

- S. 115 —Appeal treated as an application in 

revision 7086 


■Ss. 144 and 151 — Applicability and scope 


—Decree for possession of land and for demolition 
of certain construction — In execution, decree, 
holder given possession over larger area and 

larger portion of constructions demolished _ 

Claim by judgment.debtor for restoration of pos- 


Civil P. C. (conld.) 

session of land delivered to decree-holder in 
excess and for damages for demolition — S. 144 
did not apply—Relief under S. 151 also was not 
available 573 

-S. 148 —Decree for specific performance_ 

Extension of time — Limitation Act (1908) 
Art. 182 12( ) 

-S. 151 

See also (1) ibid, S. 107 

(2) ibid, S. 144 

(3) Court fees Act(1870),S. 10:184 

S. 151 —Inherent power—(Tenancy Laws_ 


97c 

573 


U. P. Tenancy Act (17 of 1939), Sch. II) 

n _ (FB) 467a 

- S. 152 and O. 20, R. 6 — Decree not in 

accordance with judgment 485a 

-S. 152 and O. 21, R. 92 — Amendment of 

decree 485c 

- S. 152— Mistake of Court 485ti 

- O. 1,11. 10 — Suits by co-owners 3316 


O. 2, R. 2 —Suit for partition of joint family 


property—Cause of action is one and same — 
Every item of property must be included : 541c 
O. 2, R. 2—Relinquishment or omission to 


sue for any portion of claims, includes accidental 
or involuntary omission, as well as acts of 

deliberate relinquishments 541<£ 

-O. 4, R. 1 —Time of presentation—(Plaint 

—Presentation) C09 

- O. 5, R. 17—See ibid, O. 41, R. 14 317 

- O. 6, R. 2 — Alternative and inconsistent 

pleas—(Easements Act (1882), S. 4 ) 591 

- O. 6, R. 4—See Tort 302i 

O. 7, R. 7 —Relief 559 c 


- O. 11, R. 16 — Sec Evidence Act (1872), 

S. 163 G89c 

- O. 12, R. 8 — See Evidence Act (1872), 

S. 163 689c 

- O. 18, R. 13 —Omission to record important 

matters 287c 

■O. 20, R. 3 and 0. 41, R. 31 (All)— Judg- 


W « - - r - 

ment of High Court in civil case dictated but 
transcript not signed—There is no final disposal 
of case 416 

- O. 20, R. 4 —Contents of judgments 2876 

- O. 20, R. 6—See ibid, S. 152 485a 

- O. 21, II. 11 (2)—-See ibid, S. 48 74 

- 0. 21, R. 12 — ‘Belonging to a judgment- 

debtor but not in his possession” 4G1 

0. 21, Rr. 43 and 55 — Suit for arrears of 


rent of house—Suit decreed — Movablo property 

left by defendant in house attached _ Decree 

satisfied by deposit in Court—Order that posses¬ 
sion of house besides movables be returned to 
defendant is without jurisdiction and wholly un¬ 
enforceable ’ 4SO 

- 0. 21, R. 50 (1 )—See ibid, S. 38 7106 

- 0. 21, R. 52- See ibid, 0. 40, R. 1 717 

- 0. 21, R. 55— See ibid, 0. 21, R. 43 490 

- 0. 21, R. 57 —Attachment before judgment 

(FB) 173 


1 
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Civil P. C. (contd.) 

._ 0. 21, R. 58 

See (1) ibid, S. 47 574 

(2) ibid, 0. 21, R.-63 452 

_ 0. 21, R. 63 — Applicability — (Civil P. C. 

(1908), 0. 21, R. 58 and 0. 38, R. 8 ) 452 

_ 0. 21, R. 66—See ibid, S. 47 55a, 574 

_0. 21, R. 92—See ibid, S. 152 485c 

_0. 22 _ See Income-tax Act (1922), S. 66 

(1) 414 

_0. 22, R. 1 —Appeal against a dead person— 

Substitution 97a 

_ 0. 22, R. 3—Abatement of appeal — That 

success of appeal might bring into effect two 
conflicting decrees is by itself hardly reason for 
ordering abatement 646 

_ 0. 22, Hr. 3 and 11 and 0. 41, R. 4 — 

Appeals by defendants on common ground— 
Appeal by one of them abating—Effect on other 
appeals (FB) 565 

- 0. 22. R. 11-See ibid, 0.22, R.3 (FB) 565 

-0. 23, R. 1 —Vague allegations of legal 

grounds for withdrawal 329 

- 0. 23, R. 3 

See (1) ibid, 0. 32, R. 7 9c 

(2) Arbitration Act (1940), S. 21 96 

- 0. 32, R. 7 and 0. 23, R. 3—Agreement of 

reference to arbitration on behalf of minor by bis 
father—Reference of subject-matter and matters 
extraneous to suit without intervention of Court 
—Leave of Court under 0. 32, R. 7 — Necessity 
for—Arbitration Act (1940), S. 47 9c 

-0. 34, R. 1 — Person setting up paramount 

title 281a 

- 0 34, R. 1 — Mortgagor selling property to 

prior mortgagee — Consideration consisting of 
amounts due on his mortgage and subsequent 
mortgage—Amount of subsequent mortgage kept 
with vendee — Mortgage for payment to subse¬ 
quent mortgagee—Suit by submortgagee of sub¬ 
sequent mortgagee for enforcement of his 

mortgage for sale of property—Original mort¬ 
gagor, owner is not necessary party—(T. P. Act 
(1882), S. 67) 296c 

- 0. 24, R. 5 — Effect of attachment 253d 

-0. 34, R. 7—See T. P. Act (1882), S. 60 

503 

— 34, R. 14 — "In satisfaction of claim 
arising under the charge” 253a 

o ( as amended in Avadh) _ 

bcope — Right to execute decree by sale of pro- 
perty charged 588a 

0. 34, R. 15 (2), (as amended in Avadh) _ 

Question of fact — Whether charge is created by 
|g?creo itself or by compromise 5885 

n S’ 8 ~ See lbid * 21, R - 63 452 

g 153 (g) ( 8 \‘ 2— ‘ See also Co “Panies Act (1913), 
n n: ^ 647a 

m&£ 9 1 and °- 21 ' R • ^-Attachment 

property m possession of Receiver 717 

0. 41, R. I—Question of fact — Ownership 

575a 


Civil P. C. (contd.) 

_ 0. 41, R. 1, S. 115 — 'Ex parte’ decree lor 

thak money by revenue Court — Application for 
setting aside dismissed — Appeal filed without 
copy of formal order or without memorandum of 
cost is tenable — Rejection of appeal is rovisable- 
_(0. P. Revenue Manual, R. 91B) 714 

_ 0. 41, R.4 — See ibid, 0. 22, R. 3 

(FB) 565 

- 0. 41, R. 5 (l) — See Tenancy Laws — U. P. 

Tenancy Act (17 of 1939), Sch. IV, Group P 

(FB) 747a 

- 0. 41, R. 11 

See (1) High Court Rules and Orders — 
(Allahabad) Rules of High Court, 
1952, Vol. I, Chap. 5, R. 2 (1) 

211 a- 

(2) Limitation Act (1908), Art. 182 (2) 

590 

(3) Tenancy Laws—U. P. Tenancy Act 

(17 of 1939), Sch. II, List II, 
Serial No. 13 60S 

-0. 41, R. 14 and 0. 5, R. 17 — Refusing to 

take summons — Affixinf of notice to outer door 
is sufficient service 317 

-0. 41, R. 17 —Date of hearing not commu¬ 
nicated to appellant or his counsel — No appear¬ 
ance on date of hearing — Dismissal of appeal i» 
not under 0. 41, R. 17 — Art. 168 has no appli¬ 
cation to application for re-admission of appeal 
—(Limitation Act (1908), Art. 168) 36$ 

t- 0. 41, R. 22 —Applicability to proceedings 

under U. P. Encumbered Estates Act — (Debt- 
Laws — U. P. Encumbered Estates Act (25 o£ 
1934). Ss. 45 and 47 and R. 6 ) 61 

- -0. 41, R. 22 —Cross objection against person 

not impleaded in appeal 710a 

- 0. 41, R. 30 

See ( 1 ) ibid, S. 107 97 c- 

(2) Tenancy Laws—U. P. Tenancy Act 
(17 of 1939). S. 243 (FB) 264 

- 0. 41, R. 31 (All) — See ibid, 0. 20, R. 3 

41& 

-0. 41, R. 35 (3 )— See ibid, S. 35 218c 

- 0. 43, R. 1 



See (1) Companies Act (1913), S. 153 (c) (8> 

647a 

(2) Debt Laws — U. P. Debt Redemp- 
tion Act (13 of 1940), S. 8 708a- 

0 . 44, R. i; 0. 45, R. 7—Scope—Supreme- 
Court Appeal—Maintainability—(Supreme Court 
p U ] e3 ‘ °- 12' B- 1 *»a 0. 14) _ (High Court 
Rules and Orders (All.) Chap. 23, R. 22) 11 $ 

-0. 45, R. 7—See ibid, 0. 44, R. 1 11 $ 

-— 0. 47, R. 7 —Power of High Court 554 
Companies Act (7 of 1913), S. 2 ( 1 ) (9)—See 
Excess Profits Tax Act (1940), S. 2 (10), (19) 31 

-S. 3 _ See ibid, S. 282A 71 $ 

——S. 1530 (3) (as amended by Act 62 of 

fir C0nS0 ?. ln writin S'> meaning of (Words- 
and Phrases-Consent in writing’) — (Evidence, 
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Companies Act (could.) 

Act (1372), S. 91)—(Civil P. C. (1903), S. 92) 

326(7. 

- S. 153C (3) (ax amended ly Act 52 of 

1951) — ‘Consmt in writing' is a condition pre¬ 
cedent 3266 

i -Ss. 153(c) (8) and 202— Order appointing 

interim receiver — Appeal—(Civil P. C. (1908), 
S. 104, 0. 40, R. 1; O 43, R. ])—(Letters Patent 
(All), Cl. 10) 647a 

- S. 202—See ibid, S. 153 (c) (8) 647(i 

-S. 229 —“Rules”—Meaning of 6375 

-S. 278—See ibid, S. 282A 715 

-Ss. 282A, 278 and 3 — Jurisdiction of first 

Class Magistrate to take cognizance of case under 
S. 282A and try — (Criminal P. C., 1898, Ss. 5 
and 29) 715 

Constitution of India, (1950), Arts. 7 and 8— 
Children migrating to Pakistan along with father 
—Revival of Indian citizenship 178 

- Art. 8—See ibid, Art. 7 178 

- Art. 13—See also ibid, Art. 35 483-/ 

- Art. 13 — Legislative Act of local bodies — 

High Court would if possible support it and would 
be slow to declare it invalid 681c 

- Art. 13— Retrospective effect 705/ 

- Art. 14- 

See (1) Criminal P. C. (1898), S. 269: 1236 

(2) U. P. Agricultural Income-tax Act 

(3 of 1949), S. 6 (1), Proviso 1 

25/ 

(3) U. P. Foodgrains Movement Control 

Order, 1949, Cl. 3 (vii) 545d 

(1) Tenancy Laws — U. P. Abolition of 

Zimindari and Land Reforms Act 
(1 of 1951) 926 

- Art. 17 —See ibid. Art. 35 483d 

- Art. 19 — See Abducted Persons Recovery 

and Restoration Act (1949), Pre. 613/ 

- Art. 19 (1) (a), (2) — Order under S. 144, 

Criminal P. C. — High Court when can interfere 
—Criminal P. C. (1698), S. 144 577 

- Art. 19 (l) (d)—See Abducted Persons Re¬ 
covery and Restoration Act (1949), Pre 613s 

- Art. 19 (1) (e)—See Abducted Persons (Re¬ 
covery and Restoration) Act, 1949, Preamble 

613c 

- Art. 19 (l)(f) 

See (l) Houses and Rents—U. P. Rent Con¬ 
trol and Eviction Act (3 of 1951), 
S. 1 543a 

(2) Houses and Rents — U. P. (Tempo¬ 

rary) Control of Rent and Eviction 
A (3 of 1947), S. 7 (1) (a) 51c 

(3) U. P. Agricultural Income-tax Act 

(3 of 1949), S. 6 (1), Proviso 1 

25/ 

- Art. 19 (1) (g) 

See (1) Abducted Persons (Recovery and Re- 
storation) Act 1949, Preamble 

613e 


Constitution of India (contd.) 

(2) U. P. District Boards Act (10 of 

1922), S. 174 95 

(3) U P. Foodgrains Movement Control 

Order (1949), Cl. 3 (vii) 545c 

- Art. 19 (2)—See also, ibid Art. 19 (1) (a) 

577 

- Art. 19 (2) (as amended in 1951) —Reason- 

able restrictions —Law of contempt 3426 

-.4r/. 19 ( 0 ) — Sec U. P. Foodgrains Move¬ 
ment Control Order (1949), Cl. 3 (vii) 545c 

- \rt. 22—See Criminal P. C. (1898), S. 1 1 0 

753a 

- Art. 29 (2)—See ibid, Art. 226 90 

- Art. 31 (2) 

See (l) Land Acquisition Act (1894), S. 6 
(3) 182d 

(2) Tenancy Laws — U. P. Abolition of 
Zamindari and Land Reforms Act 

(1 of 1951) 926 

- Art. 31 (4) — See Tenancy Laws — U. P. 

Zamindari Abolition and Land Reforms Act (l of 
1951) 92a 

- Art. 31 A—See Tenancy Laws—II. P. Aboli¬ 
tion of Zamindari and Land Reforms Act (1 of 
1951) 926 

- Arts. 32 and 220 — Distinction (FB) 4776 

t- Arts. 35, 13, 17, 372— U. P. Removal of 

Social Disabilities Act, 1947 not void — (U. P, 
Removal of Social Disabilities Act (14 of 1947), 
S. 1) 483d 

- Art. 132 (l) — See High Court Rules and 

Orders — Allahabad High Court Rules, Ch. 23, 

R. 28 610a 

- Art. 133 — See also Civil P. C. (1908), 

S. 109 (c) 129 

- Art. 133 — Scope — (Civil P. C. (1903), 

S. 110)—(Arbitration Act (1940), S. 39) 5096 

- Art. 134 (1) lc)—Sec also High Court Rules 

and Orders — Allahabad High Court Rules, 
Ch. 23, R. 28 610a 

- Art. 134 (l) (c) — Question as to apprecia¬ 
tion of evidence 133a 

- Art. 134 (l) (c )—Question involved purely 

one of fact—No certificate G106 

- Art. 136—See ibid, Art. 226 531 

- Art. Ill — Law deliberately pronounced— 

(Precedents—Supreme Court—Obiter) 613d 

- Art. 215—See also Contempt of Courts Act 

(1926), S. 2 (1) 419a 

- Art. 215 —Communication regarding pending 

case—Contempt of Court—Actual danger or pre¬ 
judice to party not essential—Mens rea not neces¬ 
sary—(Contempt of Courts Act (1926), S. 1) 

153a 

- Art. 215 —Contempt of Court — Apology— 

(Contempt of Courts Act (1926), S. 3) 

1536 

- Art. 215 — Power to punish contempt of 

Subordinate Court — (Contempt of Courts Act 
(1952), S. 3) 342c 
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Constitution of India ( contd.) 

See also (1) ibid, Art. 32 (FB) 4775 

(2) Allahabad University Act (3 of 1921), 

I S. 32 (c) 194 

(3) Allahabad University Act (1921), 

S. 33 6 b 

(4) (Allahabad University) Draft Ordi- 

nance 10 6° 

(5) (Allahabad University) Draft Ordi- 

nance 11 

(6) Allahabad University Ordinances for 

the Degree of Doctor of Laws 
(Published at p. 302, Vol. I of 
Calendarof University of Allahabad 
for the year (1948-49) 6a 

(7) Bar Councils Act (1926), S. 8 348 

(8) Criminal P. C. (1898), S. 561A 

6305 

(9) Houses and Rents—U.P. Temporary 

Control of Rent and Eviction Act 
(3 of 1947), S. 7 4585 

(10) Houses and Rents — U. P. Tempo, 

rary Control of Rent and Eviction 
Act (3 of 1947), S. 17 354 

(11) Industrial Disputes — U. P. Indus- 

trial Disputes Act (28 of 194^). 
S. 6 (1) 624e 

(12) Industrial Disputes Act (19 1 7), 

S.10 260 

(13) Municipalities — U. P. Municipali¬ 

ties Act (2 of 1916), S. 38 193c 

(14) Municipalities _ U. P. Municipa- 
lilies Act (2 of 1916), S. 180 6815 

(15) U. P. Agricultural Income-tax Act 
(3 of 1949), S. 6(1), Proviso 25/t 

(16) U. P. Land Utilization Act (5 of 

1948), S. 3 535 

(17) U. P. Medical Act (3 of 1917), S. 25 

/..x 580 a 

(18) U. P. Panchayat Raj Act (26 of 

1947), S. 49 1185 

- Art. 226 —Administrative Authority — Dis¬ 
cretionary power—Exercise of—Order on cyclo- 
styled form 2 5d 

——ir/. 226— Mandamus, writ of _ Mandamus 
vhere duty is discretionary—(U. P. Agricultural 
Income-tax Act (3 of 1949), S. 6 (l), Proviso) 

25a 

--—Arts. 226 and 29(2) — Student refused 
admission in college on ground of discipline— 
nigh Court will not interfere 90 

" -Art. 226 —Other adequate remedy open to 
apphcant—Apphcation will not be entertained— 

<wJ! ST* 5u l6 L and °^ ers —Allahabad High 
vmrt Rules, Ch. 22, R. 6) !09 

226 — 0rder of tribunal not outside 
jurisdiction—Writ quashing the order— (Adminis. 

gT? of Evacue * Property Act (31 of 1950), 

Art. 226—Q uo warranto — Procedure for 
ng application — (High Court Rules and 
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Orders _ High Court Rules (All.) (1952), 

Chap 22, Rr. 1 and 7) 193 <* 

_ Art. 226 _Quo warranto — Application for 

writ admitted—Parties heard—Court coming to 
the view that application should be allowed— 
The argument that application should not be 
allowed will not be entertained at such a late 
stage 193d 

_ Art. 226 —Academic bodies—Notice against 

244 

- Art. 226 —Interference 3525 

- Art. 226 — Issue of writ — Adequate and 

specific remedy available—Writ will not be issued 

399 

- Art. 226 —Another remedy open 458d 

- Art. 226 —Writ of mandamus—Order com- 

plained against quashed — Mandamus directing 
authority not to give effect to it not necessary 

4765 

- Art. 226 —Declaratory relief (FB) 477c 

- Arts. 226 and 136 — No question of law— 

Writ application is not maintainable—(Industrial 
Disputes (Appellate) Tribunal Act (1950), S. 7) 
—(Civil P. C. (1908), S. 9) 531 

- Art. 226 —Other remedy open — Municipa¬ 
lities — U. P. Municipalities Act (2 of 1916), 
S. 160 5515 

- Art. 226 — Domestic tribunals—(Domestio 

tribunals) 5805 

- Arts. 226 and 227 — Scope — (Abducted 

Persons (Recovery and Restoration) Act, 1949, 
S. 8 ) 613a 

t- Art. 226 —Person entitled to apply 623a 

- Art. 226— Any ocher purpose 6235 

- Art. 226 —Scope 624d 

t- Arts. 226 and 32i (l) — Petition against 

Election Tribunal 633a 

- Art. 226 —Error of law in decision of Elec¬ 
tion Tribunal—Issue of writ—(Representation of 
the People Act (1951), S. 82) 633d 

- Art. 226 — Finding of fact by Tribunal_ 

Interference—Error of law—(Motor Vehicles Act 
(1939), S. 60 (c)) 6415 

- Art. 226 —Affidavits _ (High Court Rules 

(All), Ch. 22) 664a 

— -Art. 226 — Issue of writ of mandamus 
against a juristio person who purports to exercise 
a right by virtue of a claimed title to a certain 
property 678a 

- Art. 226 —Issue of writ of prohibition 6785 

- Art. 226 — Dispute about title — Writ of 

mandamus—Practice 678c 

- Art. 226 —Mandamus 681a 

- Art. 226 —Procedure—Affidavit 739a 

- Art. 226 —Administrative and quasi-judicial 

order 7 395 

- Art. 226 —Another remedy open 739c 

- Art. 226 —Laches 7Sdd 

- Art. 226 —Exercise of discretion 739 a 

- Art. 226 —Alternative remedy_Balance of 

convenience 
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- Art. 226 (1) —"Any Government”—Union 

of India is within territorial jurisdiction of 
Allahabad High Court (FB) 477a 

- Art. 227 

See also (I) ibid, Art. 22G 613a 

(2) Criminal P. C. (1898), S. 561A 
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(3) U. P. Panchavat Raj Act (26 of 

1947), S. 85 160 

- Art. 227— Other remedy open—Exercise of 

jurisdiction under Art. 227 556 

- Art. 227 — Criminal C3se in Panchayati 

Adalat — Some panches not signing order sheet 

on same date — Omission mere irregularity_No 

interference—(U. P. Panchayat Raj Act (1947), 
S. 83) 3476 

- Art. 310 — See also Government of India 

Act (1935), S. 210 17a 

- Art. 310 —Compulsory retirement — (State 

Railway Establishment Code, Yol. II, Rule 2016 
(2)(a) ) 352a 

- Art. 311 

Ste (1) Government of India Act (1935), 
S. 240 17a 

(2) Master and Servant 470a 

- Art. 324 (l)-See ibid, Art. 226 633a 

- Art. 372—See ibid, Art. 35 483-1 

- Art. 372 (1) — Sec Tenancy Laws—U. P. 

Zamindari Abolition and Laud Reforms Act 
(1 of 1951) 92a 

- Art. 362 — See Tenancy Laws — U. P. 

Zamindari Abolition and Land Reforms Act 
(1 of 1951) 92a 

Contempt of Courts Act (12 of 1026), S. 1— 
See also Constitution of India, Art. 215 

153a 

- S. 1— Contempt of Court—Publication cal. 

culated to obstruct or interfere with due course 
of justice — Suit for possession — Plaintiff 
endeavouring to take possession by making collec¬ 
tions from tenants by publication of his title—If 
contempt of Court 266 

-S. 2 — Court, meaning of _ (Words and 

Phrases) 4196 

-S'. 2 — Subordinate — Subordination refers 

to judicial subordination 419 c 

t*-S. 2(1) — Contempt of revenue Court_ 

(Constitution of India, Art. 215) 419a 

-S. 3 — See Constitution of India, Art. 215 

1536 

Contempt of Courts Act (32 of 1052), S. 1 — 
Publication of article during pendency of pro- 
ceediug 600a 

- S. 1 —Publication of news or articles 6006 

- 1 —Contempt with respect to proceedings 

imminent 600c 

- S. 3 — See also Constitution of India, 

Art. 215 342c 
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- S. 3 — Articles in newspaper pending case 

are likely to prejudice fair trial when assertion of 
facts assumes the shape of opinions of editors 

342a 

Contract Act (0 of 1672), S. 8 — Landlord 
accepting payment of rent after deducting 
amount spent by tenant over repairs without 
objection — He cannot afterwards say that he 
accepted payment in part satisfaction 745 

-S. 11 — Contract by minor — Subsequent 

avoidance at the option of minor—Minor cannot 
enforce promise therein in his favour 134a 

-S. 23 — Agreements prohibited by law or 

opposed to public policy—Mortgage in favour of 
legal practitioner — Validity — Allahabad High 
Court Rules, Part II, R. 26—Legal Practitioners 
Act (1878), S. 6 —Bar Councils Act (1926), S. 15 
—Letters Patent (All), Cls. 7 and 8 27G 

-.Ss. 23, 65 — A advancing money to B for 

pre-empting property — B agreeing to convey 
pre-empted property to ^4—Suit for specific per- 
formanco of agreement is not tenable — Refund 
of consideration must be made—U. P. Regulation 
of Agricultural Credit Act (11 of 1946), S. 12 

365 

- S. 55 — Sale of land — Time if and when 

essence of contract — (Evidence Act, S. 114) 

529a 

- S. 65—Sec ibid, S. 23 365 

-S. 74 —‘‘Stipulation by way of penalty” 

5596 

-S. 74 —Penal clause in family settlement 

559c 

Co-operative Societies Act (2 of 1012), S. 43 
(2) — Rules under — Rules 115, Explanation 3 
and 116 — Dispute touching business of society 
and Registrar's refusal was against law 465 

Cotton Cloth and Yarn Control Order (1045), 
Cl. 3 (a) —Ready-made clothing—Meaning of— 
(U. P. Controlled Cotton Cloth and Yarn Dealers’ 
Licensing Order (1945), Cl. 2 (a))—(Words and 
Phrases) 245a 

Court-fees Act (7 of 1870), S. 7 (ii) (U. P.) 
and Art. 17 (Hi) — Applicability—Suit for de¬ 
claration of plaintiff's right to certain pension 
and for arrears thereof — Art. 17 (iii) applies — 
(Pensions Act (1871), S. 6 ) 442 

-S. 7 (ivA) (U. P.) — Instrument securing 

property — A will is not an instrument securing 
any property 550 

- S. 7 (ix \ Sch. 1, Art. 1 and Art. 2B (O. P.) 

—Appeal under S. 23, U. P. Agriculturists’ Relief 
Act—Valuation—U. P. Agriculturists’ Relief Act 
(27 of 1934), Ss. 12 and 23 240 

- Ss. 10, 13, 14, 15 and 10A — Appeal com¬ 
petent when filed — Automatic dismissal under 
S. 336 (2) of U. P. Zamindari Abolition and 
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Land Reforms Act — Court-fees could not be re- 
funded—(Civil P. C. (1903), S. 151) —(Tenancy 
Laws — U. P. Zamindari Abolition and Land 
Reforms Act (l of 1951), S. 336 (21) 1B1 

_S. 13-Sec ibid, S. 10 184 

_ S. 14-See ibid, S. 10 184 

_S. 15-See ibid, S. 10 184 

_S. 19A—See ibid, S. 10 184 

_ S. 19-1 (i)— Probate 721 

- Sch. 1, Art. 1—See ibid, S. 7 (ix) 210 

_ Sch. 1, Art. 2B {U. P.)—See ibid, S. 7 (ix) 

240 

_ Sch. 2, Art. 17 (iii) — See Court-fees Act 

(1870), S. 7 (ii) (U. P.) 442 


Criminal Law Amendment Act (46 of 1952), 
S. 7 (1)— S. 7 (1) is not retrospective 694a 


Criminal P. C. (5 of 1898), S. 5 — See Com¬ 
panies Act (1913), S. 282A 715 

_ S. 5 — See U. P. Private Forests Protection 

Act (6 of 1949), S 15 179 

- S. 7(2) —Notification declaring deep stream 

of river as boundary between districts — Inter¬ 
pretation of — U. P. Revenue Manual (Vol. II), 
Para. 1631 24a 

- S. 10 — See Municipalities — U. P. Munici¬ 
palities Act (2 of 1916) (as amended by Act 15 
of 1951), S. 87A • 664J 

- S. 10 (2) — See Houses and Rent3 — U. P. 

(Temporary) Control of Rent and Eviction Act 
(3 of 1947), Ss. 3 and 2 (d) 62 

- S. 29—See Companies Act (1913), S. 282A 

715 
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See also (1) Penal Code (1860), S. 304, 

Part 1 4645 

(2) Penal Code (1860), S. 323 

358 

(3) Penal Code (1860), S. 376 

502 c 

(4) Penal Code (1860), S. 420 

3815 

- S. 32 —Sentence—Fight not premeditated_ 

Loss of life, no reason for severe sentence 4915 
■- S- 32 —Property stolen from train—Deter¬ 

rent punishment—(Penal Code (1860), S. 411) 

o 493c 

- S. 35—See also Penal Code (i860), S. 71 

O o. , 510a, b 

35, 423, 439 , 537 — Single sentence for 
various offences 2456 

-S. 94 —Stage for filing evidence 781a 

- -S. 103 —Search raid — Witnesses not from 

locality — Search held not necessarily vitiated 
•specially where object of searoh would have been 
frustrated 3536 

103 ' 439 — Search by Excise Sub- 
— Pailure ‘o <»U witnesses of the 
locality—Evidence should be reviewed in revision 

506 
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_S. 106 _Proceedings under, are judicial and 

not administrative • 375a 

_ S. 106 — Duty of Magistrate — Superior 

Magistrate requesting Subordinate Court advisa¬ 
bility of taking action under S. 106, in case 
pending before latter Court — Such request in¬ 
fluencing Magistrate—Order passed without giving 
reason—Both order and conviction on main part 
of case held could not stand 3755 

_Ss. 107, 145 — Application under S. 107— 

Power to proceed under S. 145 259a 

_Ss. 107 145 —Distinction 2595 

t_Ss. 110, 118 awl 123 — Order under — 

Applicability of Art. 22, Constitution of India— 
(Constitution of India, Art. 22) 753a 

_Ss. 110, 118 and 123 —Magistrate ordering 

that person concerned should furnish security and 
execute bond or, in alternative, go to jail for one 
year—Order is not bad in law 7535 

-S. 118-See ibid, S. 110 753a, 5 

- Ss.121, 514 —Jurisdiction of the Magistrate 

to forfeit bond 619 

-S. 123—See ibid, S. 110 753a, 5 

-S. 133—See ibid, S. 139A 466 


-Ss. 139A and 133 —Application for removal 

of obstruction on public way — Opposite parties 
denying public right of way — Proper procedure 

466 

-S. 139A — Reliable evidence in support of 

denial of public right 523a 

--S. 144 — See Constitution of India, Art. 19 

(1) (a) 577 

-S. 145—See ibid, S. 107 259a,5 

-S. 145 —Absence of danger of breach of the 

peace — Magistrate’s further proceedings are 

without jurisdiction 341 

- S. 145 — Temple dispute—Section 145 ap¬ 
plies to dispute relating to possession of temple 

382 

- S. 145— Effect of prior decree of Civil Court 

383a 

- S. 145 — Attachment by police on Magis¬ 
trate’s order is illegal; but has no effect on sub¬ 
sequent trial 4555 

-S. 145 — Finding that there was danger of 

breach of peace — Sufficiency of material cannot 
be agitated in revision 471 a 

--S. 145 — Finding that there was apprehen¬ 
sion of breach of peace given not on receipt of 
police report but subsequently but before taking 
evidence—It is procedural irregularity—Defect is 
curable—(Criminal P. C. (1898), S. 537) 4715 

-Ss. 145 and 439 —Order under S. 145, will 

be revised by ‘High Court only on very strong 
grounds 618 

-Ss. 145, 522 — Evicted in due course of law 

684 

-S. 145 (1)—See also ibid, S. 439 871a 

-S. 145 (1) — Sufficiency of material for 

passing preliminary order 49 a 
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- S. 145 (1) —Parties to whom notice should _S. 226 _ See ibi< 

issue 496 - S. 227—See ibi 

- Ss. 145 (1), 537 —Order under— Magistrate -S. 233 —Separa 

satisfied about dispute—Omission to state grounds Village Panchayat 1 
does not vitiate the order 455a 55 ami 5G 

- Ss. 145 14), 146 — Procedure prescribed by - Ss. 233, 234, 2i 

S. 145 (4) must be first exhausted before taking 

action under S. 14G 505 _S. 234—See ah 
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-S. 226—See ibid. 8. 210 191 

- S. 227—See ibid, S. 210 191 

-S. 233 —Separate trial — Right of — U. P. 

Village Panchayat Raj Act 26 of 19*7, Ss. 52, 
55 and 5G 161c 

-Ss. 233, 234, 235, 236, 238 and 239 —Scope 

228 

-S. 234—See also ibid, S. 233 228 


pute 


S. 145 (5)— Finding about existence of dis- 

540 - 

- Ss. 234 and 235 —Applicability 

—S. 235—See ibid, S. 233 

754 

228 

S. 145 (6) — See renal Code, S. 188 

S. 140 

257 - 

- S. 235—See ibid, S. 234 

- S. 236 

754 

See also (1) ibid, S. 145 (4) 

505 

See (1) ibid, S. 233 

228 

(2) ibid, S. 435 

498 

(2) ibid, S. 239 

448 


which of them was then in possession” 751a 

- S. 146 — Revision — Magistrate passing a 

Cryptic order without refering to the voluminous 
evidence—Order will be set aside in revision:7516 

- S. 147 —Application — Dismissal for default 

440 

-S. 154 — First information report by phone 

—Validity and correctness of lG3a 

- S. 154— First information — Verbal report 

made to the Tahsildar is not first information 

726a 

- S. 162 —Use of statement under 652a 

- S. 162 — Mala fide conduct of investigating 

officer—Proof of 6526 

- S. 162 — Mala fide conduct of investigating 

officer — Proof by statement recorded under 
8- 1G2 652c 

- S. 162 — Statement under —Use of 785c 

- S. 162, Proviso — Contradicting witness_ 

Procedure 785d 

-S. 164 

See also (1) Evidence Act (1872), S. 21 110c 

(2) Evidence Act (1872), S. 24 1G36 

(3) Evidence Act (1S72), S. 2G 7926 

- S. 164 — Magistrate not informing accused 

that he was Magistrate and not recording that 
no police was present and writing that he was 
sub-divisional Magistrate 792a 

- Ss. 164, 364 and 533 — Confession_Mode 

of recording 792 c 

- S. 193 — See ibid, S. 210 191 

- S. 195 (1)—See U. P. Panchayat Raj Act (26 

of 1947), S. 52 200 

- S. 205— "Dispense with” 630a 

- S. 208 (2) — See Criminal Trial — Evidence 

o /. , 197(1 

- S. 208 (3) — Scope — Does not entitle any 

party to compel other to produce its documents 

1976 

- Ss. 209, 253 — Sessions case_Powers of 

Magistrate—Magistrate can sift evidence and dis¬ 
charge accused under S. 203 36 

- Ss. 210, 193, 226, 227 and 537 _Order of 

commitment without framing charge — Com- 

petency of Sessions Court to frame charge _ 

Irregularity curable under S. 537 191 


- S. 238 

See (1) ibid, S. 233 228 

(2) Prevention of Corruption Act (1948), 
S. 6 37c 

- S. 239—See also ibid, S. 233 228 

- Ss.239 and 236 — Eight dacoities commit. 

ted in same night in eight houses— Joint trial of 
sixteen persons for all dacoities is not legal 448 

- S. 250 —Applicability 524a 

-Ss. 252 and 286 — Non-examination of 

prosecution witness mentioned in first informa- 
tion or delay in examinirg witnesses before police 
do not affect credibility of prosecution story 
unless prosecution has had opportunity to explain 
—(Evidence Act (1872), S. 114, ill. (g)) 5026 

-S. 253— See ibid, S. 209 30 

-Ss. 259 and 369 — Dismissal of complaint 

for default — Restoration — Power of review — 
Exercise of 380 

-S. 259 — Revival — Revival of dismissed 

complaint is not provided for 402 

- S. 268 — Trial with the aid of the jury and 

of the assessors—Distinction 694d 

-S. 269 — Trial by jury in some districts and 

for certain offences— Discrimination—(Constitu¬ 
tion of India, Art. 14) 1236 

-S. 286—See ibid, S. 252 5026 

-S. 268—See Evidence Act (1872), S. 33 

785a 

- Ss. 297 and 367 — Charge to jury and judg¬ 
ment—Comparison 1336 

-S. 297 — Misdirection — Conflict of testi¬ 
mony on important point—Duty of Judge 

1426 

-S. 297 —Language of charge—Duty to avoid 

pedanticism 142c 

- S. 297 —Charge to Jury—Evidence 660c 

-S. 342 — See U. P. Panchayat Raj Act (26 

of 1947), S. 83 340c 

-S. 342 — Cross-examination of accused on 

oath — (U. P. Panchayat Raj Act (26 of 1947), 
S. 83) 3G4 

- S. 342 — Material circumstances not pub to 

accused — If the direct evidence is pub to the 
accused and other circumstances are not put to 
him, it cannot be said that the accused has been 
prejudiced thereby 373a 


Subject Index, A. I. R. 1953 Allahabad 


15 


. 


Criminal P- C. (contd.) 

__ S. 342— Accused pleading guilty—Fact that 

accused were not properly questioned under S. 342 
held did not prejudice accused 443c 

_S. 342 _Non-compliance— Effect—Written 

statement by accused. AIR 1944 Pat 67, Diss. 
from 7815 

_ S. 342 _Admission by counsel of accused— 

Effect 781c 

- S. 344 —Section does not apply to appellate 

or revisional Court 7 6 

- Ss. 345 {5A) and 561A — Power to permit 

compounding of offences 525 

_Ss. 350 and 439 — Case transferred — De 

novo trial not wanted by accused — Magistrate 
deciding to act upon evidence recorded by bis 
predecessor — High Court will not in revision 
interfere with bis discretion and direct him to 
recommence trial 585 

- S. 350 —Resummoning of witnesses—Magis¬ 
trate transferred —After intermediate transfer of 
another Magistrate, the Magistrate again getting 
jurisdiction—Accused has right under the section 

349 

-— S. 350 (l) Proviso (a )—"Resummoned and 
reheard” — Witnesses must be examined, cross, 
examined and re-examined — Merely allowing 
cross examination is not compliance with proviso 
(a)— Accused cannot be said to have proper and 
fair trial 5 

-S. 350 (l) — “May act on the evidence so 

recorded” 58a 

-S. 350 (l), Proviso (a )—State has no locus 

standi to urge that Magistrate should not act 
upon evidence recorded by his predecessor 58c 

-S. 350A —Proceedings — Meaning of—Non- 

compliance with section— Effect — (Words and 
Phrases—Proceedings) 137 

-S. 350A —Constitution of Bench 4095 

-S. 364—See ibid, S. 164 792c 

- S. 367 

See also (l) ibid, S. 297 133 ft 

(2) Evidence Act (1872), Ss. 101 to 
103 78U 

-5. 367 —Appreciation of evidence 502a 

S. 367 —Evidence of alibi fi52e 

——Ss. 367 12), 537 — Object of _ Passing of 
composite sentence—Validity 42 

S. 367 (5)—See Penal Code (i860), S. 302 

« o „ 220; 3565 

o. 369—See ibid, S. 259 3 gQ 

. 391— See Whipping Act (1909), S. 4 

722 

Hi S h _ CoQrfc Rules and orders 
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earliest opportunity — Case pending for several 
years—Case not fit for ordering retrial 142 d 

_Ss. 435 and 146 — Interim Orders pending 

revision ^88 

- S. 439 

See also (1) ibid, S. 35 

( 2 ) ibid, S. 103 

(3) ibid, S. 145 

(4) ibid, S. 350 

(5) ibid, S. 561A 


2455 

500 

618 

585 

597 


_S. 439— New plea—(U. P. Foodgrains Con¬ 
trol Order (1949), S. 3 (l) ) 101c 

_S. 439 —Enhancement of sentence — Cotton 

Cloth and Yam Control Order (1945), Cls. 13 (1) 
(c) & 22 245 d 

_S. 439 —Point not taken in grounds of revi¬ 
sion cannot be argued ‘663d 

-Ss. 439, 145 (1) — Preliminary order under 

S. 145 (1) based on inadmissible evidence such 
as commissioner's report will be set aside in revi¬ 
sion 371a 

-S. 439 —Findings of fact—Interference: 3835 

-S. 439 — Enhancement of sentence in revi¬ 
sion—Powers of High Court 4975 

-S. 439 —Retrial—Considerations for 497c 

-S. 439 (5) — Appealable case—Exercise of 

revisional jurisdiction suo motu by High Court 

491c 

- Ss. 480 and 481 — Omission to record pro¬ 
ceedings as laid down in S. 481 — Illegality in 

mode of trial 59a 

- S. 481—See ibid, S. 480 59a 

- S. 481 (2)—See Penal Code (1860), S. 228 

595 

-S. 488 — Revision — No irregularity — No 

revision 720a 

-S. 488 — Scope—Liability under is distinct 

from liability under personal law 720c 

-S. 488 (3) —Offer to maintain bona tides 7205 

Ss. 499 and 514 — Bond by person released 


not signed—Forfeiture—Liability of surety 187 

-Ss. 499 and 5,14 and Sch. V Form No. 42 

—Bond by surety only, forfeiture of. AIR 1939 
All 682; AIR 1947 Pat 58; AIR 1928 Lah 318 
and AIR 1951 Orissa 18, Dissented from 481 
- S. 614 

See (1) ibid, S. 121 619 

(2) ibid, S. 499 187 

(3) ibid, S. 499 481 

-S. 517 —Property not in possession of Court 

or party — No power to pass order under S. 517 

199 

-S. 522—See ibid, S. 145 684 

-S. 526 —Fair and impartial inquiry or trial 

not being possible 99 0 

-S. 626 —Affidavit verification 99 d 

-S. 626 (1) (d)—' Party’ and ‘Party in. 

terested’ — Meaning — (Words and Phrases_ 

Party’ and ‘Party interested’) _ (Interpretation 
of Statutos) 69S 

-S. 633—See ibid, S. 164 792 0 
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- S. 537 

See also (l) ibid, S. 35 

(2) ibid, S. 145 

(3) ibid, S. 145 (1) 

(4) ibid, S. 210 

-S. 537 —Error in charge—Defect being petty 

irregalarity is curable when there is no prejudice 
to accused—(Prevention of Corruption Act (2 of 
1947), S. 5 (2)) 110,i 

- S. 539B —Commissioner for local inspection 

—Report submitted by him is not per se evidence 
in case—It is to be verified by him on statement 
on oath 3716 

-S. 540 — Right of party to claim action 

under section 667a 

-S. 540 — Witness recalled under S. 510 at 

his own instance—Witness cannot claim to cross- 
examine himself—(Evidence Act (1872), S. 137) 

6G76 

-S. 550 — Commitment and trial by same 

officer G946 

-S. 501A-See also ibid. S. 345 (5A) 525 

- S. 501 A— Powers of High Court to interfere 

at interlocutory stage 45c 

- Ss. 501A and 439 — Applicant in contempt 

— High Court would refuse to entertain applica¬ 
tion 597 

-S. 501A —Interference by High Court at an 

interlocutory stage — (Constitution of India, 
Arts. 226 and 227) 6306 

- S. 5G1A— Powers of High Court 712a 

- Sch. V Form No. 42 — See ibid, S. 499 

481 

Criminal Trial—Evidence—Filing of documents 
by prosecution — Accused cannot compel their 
production—(Criminal P. C. (1898), S. 203 (2)) 

197a 

-Evidence—Partisan does not mean that it is 

perjured 315a 

-Practice — Appeal by Government_Sum¬ 
mary dismissal—Duty of Government 21 Id 

-Witness—Practice of allowing seats on dias 

to witnesses is undesirable 7126 

CuEtom (U. P.)_Custom of non.transferability 
of sites by Riyayas—Presumption as to 607 

DEBT LAWS 

U. P. Agriculturists’ Relief Act (27 of 1934). 

S. 1 —Applicability and Scope of the Act_(U. P. 

Debt Redemption Act (13 of 1940), S. 1) G20a 

- S. 3 —Charge under — Whether binding on 

successor 2536 

-S. 3 (2) —Court — Meaning of — Court of 

Small Cause can create charge 253c 

- S. 12 

See also (1) Court-fees Act (1870), S. 7 (ix) 

240 

(2) T. P. Act (1882), S. CO 503 


Debt Laws—U. P. Agriculturists’ Relief Act 

(contd.) 

- S. 12 — Application for recovery of mort. 

gaged property — Necessity for deposit of mort¬ 
gage money — Limitation for application _ 

Starting point—(Limitation Act (1905), Art. 148) 

336 

-S. 12 —Scope _ (T. P. Act (1882), S. 83) 

33c 

- S. 12 —Proceedings under—Applicability of 

S. 288, U. P. Tenancy Act, 1939 — (Tenancy 
Laws—U. P. Tenancy Act (17 of 1939), S. 238) 

146a 

- S. 12 — Redemption of mortgage of occu¬ 
pancy plots—Application filed before Full Bench 
decision in AIR 1950 All 604 (FB)—Retrospec¬ 
tive effect not given 1466 

- S. 12 — Mortgage of occupancy plots — 

Redemption of — Application under S. 12 is not 
maintainable 241 

-S. 12 — Suit under, for redemption of 

usufructuary mortgage—Civil Court can consider 
the question whether the mortgagee has put up a 
fictitious persou as tenant to prevent mortgagor 
from obtaining possession over mortgaged pro- 
perty — Section has not changed the substantive 
law found in T. P. Act — (T. P. Act (1882), 
Ss. GO, 83 and 7G). AIR 1949 All 58J and Civd 
Revn. No. 544 of 1945, D/- 1.10-1948 (All), 
Overruled 472 

- S.23—Secalso Court-fee3 Act,S. 7 (IX) 240 

-S. 23 — Appeal from decree on application 

under S. 12 for redemption of mortgage—(Ben¬ 
gal, Agra and Assam Civil Courts Act (12 of 
1887), S. 21) 579 

U. P. Debt Redemption Act (13 of 1940), S. 1 

— See Debt Laws — U. P. Agriculturists' Relief 

Act (27 of 1934), S. 1 G20a 

-S. 2 (9) —“Recoverable” — Meaning of — 

Mortgage of — Mortgage by conditional sale 

242a 

-S. 2 (9 )—"By a contract with the borrower” 

— Deed of gift 2426 

-Ss. 8 and 9 —Amendment of decreo — Pre¬ 
liminary decree in mortgage suit — Decree made 
absolute on proceedings taken after commenco- 
ment of Act — Benefit of Act not claimed by 
judgment.debtor when decreo was made absolute 
— Held, preliminary decree could not be amend¬ 
ed after passing of final decree and that final 
decree was incapable of amendment because it 
was passed after Act came into force— Held also 
that judgment-debtor could not get benefit of 
S. 9 (1) as his application for amendment had 
not been made during pendency of suit 64a 

-S. 8— Dismissal of application — Appeal — 

(Civil P. C. (1908), Ss. 47, 104 and O. 43, R. 1) 

708a 

- S. 9—See ibid, S. 8 64a 

- S. 9—See Limitation Act (1908), Art. 148 

6206 
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Debt Laws — U. P. Debt Redemption Act 

'■(contd.) 

ii-S. 17 —Seotion 16, Rules under — Rr. 3, 4 
iipowers of Civil Court 611 

. P. Enoambered Estates Act (25 of 1934), 
f, 2 (a )—Debt includes decree 557 a 

J—'.Ss. 7, 24 and 44—Decree in favour of land- 
ferd'applioant 480 

i— S. 7 — Section does not divest applicant of 
Cwnership of property 533a 

I— S, 7 (3 )—Bar against execution 557 b 

*— Ss. 9 and 11 —Property subject to a charge 
for monthly maintenance allowance payable to 
tofe of predecessor-in-interest of landlord appli- 
&nt — Claim by wife under S. 11 — Maintain- 
Ability (FB) 71 

-— S. 9 (4 )—Scope — No bar in respect of pro- 
|$erty to which claim could have been laid under 
Some other law 5335 

——Ss. 9 (5), 11 (2) — Liability of sons after 
partition 657 


w w * 

n — 10 —Scope — Section indicates desire of 
Legislature to bring into the scope of proceedings 
all property which belonged to landlord 533c 

4 — S. 11—See also ibid, S. 9 (FB) 71 

—S. II—No claim made—Suit for partition— 
Bar of—(Hindu Law—Partition) 533c 

—— S. II—Jurisdiction of Civil Court 559a 

^—S. 11 (2)—See also ibid, S. 9 (5) 657 

—S- U (2 )—Scope 756a 

-— S. 11 (2)— Object 7565 

—S. II (3)— Scope—Section is confined only 
to Claims made ^3d 


4- 


4". (8) — Plea of tenancy raised before 

Special Judge—Special Judge not bound to refer 
it for decision to revenue Court—Tenancy Laws 
—U. P. Tenancy Act (17 of 1939), S. 288 ( 1 ) 

~S. 13—Applicability of, to secured creditor 

c ti (h\ ^ 632 

TT*\ 14, ( 7) — Decree for pendente lite and 

tuture interest c 

—-S. 19 (2) —“Found" 533 / 

24—See ibid, S. 7 480 

'• 44~See ibid, S. 7 480 

* J * 45 - See Civil P. c. (1908), 0 . 41, R. 22 

—S. 47 -See Civil P. C. (1908), O. 41, R. 22 

Civil 0. (1908), 0. 41, R. 22 1 

61 



i° f , Agri ° alt ' iral Credit Act 

• APP ICatl0n f0r extensio * of time 
Med in permission granted DrevinnqKr 


T>«K-^ permiS3i0n granted Previously _ Main. 
• b,hty 5295 


-jS. Sale of Zamindari share by B to A _ 

*Sf declared to'be 'protected land’ — Suit for 

™ swAv fc J at B 7/8 also owner of certain 

Aot (18 ’ 2) ' s - 23: ^ ? 


Debt Lass (contd .) 

U. P. Temporary Postponement of Execution 
of Decrees Act (10 of 1937), S. 5—Words “and 
not covered by S. 6 ” in seotion govern only cl. (b) 
of the section and does not apply to cl. (a) 296a 

- S. 5 — Sub-mortgagee from mortgagee is 

entitled to enforce his mortgage by putting the 
property to sale — (T. P.'Act (1882), S. 67) 

296c 


Dissolution of Muslim Marriages Act (S of 

1939), S. 2 —Desertion 571 


Domestic Tribunals — See Constitution of India, 
Art. 226 5805 


Easements Act (6 of 1882), S. 4 — See Civil 
P. C. (1908), 0. 6 , R. 2 • 591 

-S. 53—See Hindu Law—Alienation 406/ 

- S. 62 — Scope — Each clause of Section i 3 

independent 439 


Equity — Principles — Person claiming equity 
must do equity 1345 


Essential Supplies (Temporary Powers) Act 

(24 of 1946), Ss. 3, 4 and 6 _Validity 245c 

■S. 3(2) — Notification of U. P. Food and 

. 1! r\ / c 1 a n i r\ rv . • .. 


~ ~ . a . , A'UUU lb LIU 

Supplies D/. 5-10-1949—Restriction in notifica- 
tion related not only to rock salt imported from 
Pakistan but also to sea-salt 459a 

-S. 3(2) (f) — See U. P. Foodgrains Pro¬ 
curement Order (1949), Para 1 475 

-S. 4 — See ibid, S. 3 245c 

1 - S. 6—See ibid, S. 3 245c 

-S. 7 — Facts in charge describing offence 


--ULLtJIlCt) 

under els. (v) and (ix) of S. 3, U. P. Foodgrains 
(Movement) Control Order, 1949 _ No speoifio 
mention of cl. (ix)_Conviction under cl. (ix) and 
forfeiture of rice held not illegal 443 ^ 

S. 11 — Report under, need not mention 

a»1a ^ __ it /~\ « a . 


particular clause of the Order which has been 
contravened _ Mention of facts constituting 
offence, is all that is required 4435 

■S. 11 —Report under, need not be identical 


* ----— ^ iuouuiuui 

with report of investigating officer under S. 173, 
—Report of Prosecuting Inspector alone 

with documents filed can be taken into account_ 

S. 11 held complied with 443 a 


Evidence Act (1 of 18,2), S. 1 _ Testimony 
witness not mentioned in first information report 

'- 6ither tenanks or relations 6 ?? 

deceased victim—Testimony 183 ^ 

-— S. 3 — Circumstantial evidence _ Duty of 

L ° Urt Oil. 

certahitv mit " Pr< ? ve f ” ~ Meaning — Absolute 
certainty not required iool 

r 9 - Identifying parade _ Proportion of 
ers to be xrifK oimnAAi. . . . __ 


outsiders to be 
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Evidence Act (contd.) 

-S. 9— Identification witnesses — Reduction 

to arithmetical formula according to percentage 
of mistakes—Appreciation—Principles 131a 

_ S. 9 —Identification of articles—Chits atta¬ 
ched to articles—No chits on other articles mixed 
with those put up for identification — Articles of 
very ordinary type of every day use—No reliance 
held could be placed on such identification 314a 

-S. 9 — Identification parade — Number of 

persons to be mixed up with accused 3145 

_ S. 9 —Identification parade — Identification 

proceedings of other accused held long before or 
after, should not be taken into consideration 

314c 

_S. 9 _Identifying parades — Identification 

by itself has no independent value 385a 

-S. 9 — Identifying parades —Entire sworn 

testimony of witnesses should not be discarded 

3856 

-S. 9 —Identifying parades—Accused confined 

into two jails at P and J —Witnesses identifying 
accused at P jail—Only some of them sent to J 
for identification—Evidence of witnesses who did 
not go to J held should not be discarded — Evi. 
dence of other witnesses who had gone to both 
places held could not be ruled out on ground that 
they stood in company of former—Identification 
at J held was quite irrelevant in judging results 
of identification at P 385c 

-S. 9 —Identifying parades—Object of 385<i 

-S. 9 —Identifying parades—(Several suspects 

—Proper way—Care to be taken) 385c 

- S. 9 — Identifying parades — Weight to be 

attacted to 385/ 

—— S. 9 —Identifying parades—Ideal identifies-, 
tion . 385(7 

- S. 9 —Identifying parades—Power and duty 

of Court to quash conviction followed on identi¬ 
fication 3856 

-S. 9 —Identification parades 526c 

- S. 9 — Failure to identify accused by eye 

witnesses — Effect 652/ 

- S. 9 —Absence of identification proceedings 

7856 

- S. 9 — Identity of accused — Sufficiency 

785p 

- S. 18 — Admission by accused—All ingre¬ 
dients not made out — Prosecution case rejected 

_Conviction quashed 1016 

- Ss. 21 and 24 — Admission of guilt in reco- 

very memorandum — Use of against accused — 
(Criminal P. C. (1898), S. 164) 110c 

- S. 24—See also ibid, S. 21 110c 

- S. 24 — Essentials of confession—Explana. 

tory statement not admitting guilty intention or 
offence 142a 

_ S. 24 — Statement of accused not implicat¬ 
ing himself is not a confession (Criminal P. C. 
(1898), S. 164) 1636 

-S. 24— Confession—Corroboration 785 c 

- S. 24 —Confession must be free 785/ 


Evidence Act (contd.) 

- S. 24 —Judicial confession 785(7 

-S. 24 —'Corpus delicti' 7856 

- S. 24 — Confession as against maker and as 

against others 785i 

-S. 24 —Retracted confession 785/ 

-S. 24 —Confession—Genuineness 785fc 

-S. 24 —Confession—Omissions in 785Z 

- S. 24 —Confession—Proof—Judgment based 

on confession 785n» 

-S. 24 —Confession containing more details 

785w 

-S. 24 — Confession—Corroboration—Neces¬ 
sity 785a 

-S. 26 —Confession while accused is in police 

Custody-Criminal P. C. (1898), S. 164 7925 

- S. 27 —“Distinctly”—Meaning of 526 a 

- S. 27 —Information by two accused 5266 

-S. 32(2) — “Whose attendance cannot be 

procured without an amount of delay or expense” 

520 

-S. 33 —Witness not found 660d 

- S. 33 _Temporary inability — No ground 

to bring previous statement on record 660e 

-S. 33 — Scope — (Criminal P. C. (1898), 

S. 28S) 785® 

-S. 34-See Penal Code (1860), S. 30 660a 

- S. 43 —(Judgment)—Party filing judgment 

in support cannot rely on admission of certain 
fact contained therein 3786 

- S. 45 — Handwriting expert — Evidence is 

not conclusive 3186 

_ S. 45— Doctor's evidence—Scorching from 

gun wounds 652d 

- S. 56 —Practice of charging interest 637a 

_g Q2 

See (1) Companies Act (1913) as amended 
by Act (52 of 1951), S. 153C (3) 

326a 

(2) Stamp Act (1899), S. 35 535 

- Ss. 101 to 103. 

See also (1) Hindu Law—Partition 376 

(2) Limitation Act (1908), S. 5 

976 

(3) Specific Relief Act (1877), S. 16 

5946 

(4) Tort 302» 

_ Ss. 101 to 103 — Burden of proving fraudu¬ 
lent intention—Criminal P. C. (1898), S. 367 

781(3 

_ S. 105 _ See Municipalities — U. P. Munici¬ 
palities Act (2 of 1916), S. 155 530 

- S. 106—See Railways Act (1890), S. 75 

318e 

_ S. 112 _No satisfactory evidence that even 

during the period that the wife was living with 
another person her hasband had nothing to da 
with her — Child born must be presumed to be 
son of the husband 5016 

- S. 114. 

See also (1) Contract Act (1872), S. 55 529a 
(2) Penal Code (1860), S. 411 572 
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Evidence Act (contd.) 

_ S. 114 —Judicial and official acts—(Tenancy 

laws—U. P. Tenancy Act (17 of 1939), Sch. II, 
list H, Item 11) (FB) 467c 

.— S. 114, Ulus, (a) — Presumption under — 
Explanation of accused 136 

.— S. 114, Illustration (a) — Stolen goods 

385? 

.— S. 114, Ulus. (e)—Judicial and official acts 
— Performance of — Presumption as to—(U. P. 
Agricultural Income-tax Act (3 of 1949), S. 6 (1) 
Proviso) 256 

- S. 114 Illus. (g) — See Criminal P. C. 

(1898), S. 252 5026 

-S. 115 

See also (1) Allahabad University Act 
(1921), S. 33 66 

(2) Civil P. C. (1908), S. 48 283a 

(3) Houses and Rents — U. P. 

Temporary Control of Rent 
and Eviction Act (3 of 1917), 
S. 7 4586 

(4) Transfer of Property Act 

(1882), S. 5 213 

- S. 115 — Acquiescence — Person pleading 

must bo under mistaken belief of his right and 
person against whom it is pleaded must be aware 
of the mistaken belief 449 c 

- S.116— It is well settled that when the 

. truth is known to a party, he cannot plead 
■V estoppel against his opponent 4856 

- S. 121—See Civil P. C., S. 107 97c 

- S. 134 — Quality and not quantity of evi. 

dence is material 163a 

- S. 137 — See Criminal P. C- (1898), S. 540 

- S. 163 — Documents called and produced 

6896 

Tn^^'-J 6 ^ 3 to P r0(Jace documents— 

(Civil P. C. (1908). 0.11, R. 16 and 0.12, R. 8) 

S. 163— Notice—Who can give 689 d 


Excess Profits Tax Act (15 of 1940), S. 2 (6) 
—Business and profession—Distinction 88 

on UnhJfl’ Sch ' T ‘ Assesses carrying 

J banking business _ Income from investments 
in shares, securities and immovable property 

S. 2 (6) Income from salary or business 98 

rr~s 2 (10), (19), Sch. I, R. 7 (1) 2 (IT 
rep er at io n_ ( Com p anieg £* ( / 9 ^ 

**■*•'(*)- 
^ Act (1897), S. 3 (39)) 7) - 

2 j 19 } — See ibid - S. 2 (10) 3i 

-Proviso—Totally—Meaning—Profits 
fr,om supply of water and electricity b&' 


Excess Profits Tax Act (contd.) 
yond area of local authority — Liability to pay 
excess profits tax — (Income-tax Act (1922), 
S. 4 (3) (iii)) 43a 

- S. 4 — Income received by assesses firm as 

selling agent of another corporation held not 
salary but income, profits or gains 271a 

•S. 4 — Salary or income, profits or gains— 


W • * V 

Assesses an employee—Amount received by him 
held was salary 2716 

•Ss. 6 (1) and 21 — Computation of capital 


—Errors in — High Court is not concerned with 
such errors 656 

- Ss. 7 and 8(1) — “Change in persons” — 

Business by Hindu undivided family—Disruption 

—Kartas of branches entering into partnership_ 

New business—Set off 165 

- S. 8 (l)-See ibid, S. 7 165 

- S. 10A — Object and scope — Starting of 

new firms in order to avoid or reduce excess 


profits tax—Powers of Excess Profits Tax Officer 

437 

- S. 10A —Burden of proof 701a 

- S. 21—See also ibid, S. 6 (l) 656 

■S. 21 —Question whether Excess Profits Tax 


Officer has correctly applied law — High Court 
will refuse to answer question 65c 

S. 26 (1)— Application under—Determina¬ 


tion of statutory average capital by Board 65a 

- Sch. 1, R. 4 (2)—See ibid, S. 2 (5) 198 

- Sch. 1, R. 5—Requirements of rale_Appli. 

cability gg^ 

- Sch. 1, R. 7(1), 2 (a)—See ibid, S. 2 (10) 

31 

- Sch. 1, R. 7 (1)—See ibid, S. 2 (10) 617 


Factories Act (63 of 1948), S. 10 6-Inspector 
of factory writing communication to District 
Magistrate enclosing complaints — Letter held 
written to District Magistrate in his capacity of 
District Magistrate and not in his capacity as 

Inspector of Factories-Letter held amounted to 
complaint within S. 106 3 24 


Foreet Aot (16 of1927), Ss. 30, 32 and 33 _ 
U P. Forest Rules, R. 6 —Rule not framed within 
rale-making power - Contravention of rule does 
not make out offence under S. 33 qs* 

- S. 32-See ibid, S. 30 

- S. 33-See ibid, S. 30 355 


General Clauses Act (10 of 1897), S. 3 ( 12 )- 
Sae Houses and Rents-U P. Temporary Control 
of Rent and Eywtion Act (3 of 1947), S. 3 686 

a940),S.2 (l7T Se<5 EXC6SS Pr ° fit3 Tax 

- n 5 —?ee Houses and Rents—U. P. Terni^ 

rary Control of Rent and Eviction Act (3 otm?j, 

‘ 686 


Government of India Act ( 1935 ) (on n 

V*1 Edw.ym, off. 
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Government of India Act (contd.) 

and Rents — U. P. (Temporary) Control of Rent 

and Eviction Act (3 of 1947), S. 7 316 

-Ss. 240, 211 (2), 277 (1 )—Railway servant 

— Sub-Permanent Way Inspector of 0. T. Rail, 
way — Appointment made by General Manager 

under orders of Government of India_Order of 

removal passed by Chief Engineer _ Validity_ 

Suit to declare order as invalid and for recovery 
of arrears of pay and allowance—Maintainability 
—Constitution of India, Arts. 310 & 311 17a 

- S. 240 (1 )—‘Civil Post’ under the Crown_ 

Meaning of 175 

-S. 241 (2)—See ibid, 8 . 240 17a 

- S. 277 (1)—See ibid, S. 240 17a 

- Sch. VII —Entries—Interpretation_(Civil 

P. C., (1903), Preamble) — (Interpretation of 
Statutes) 6136 

- Sch. VII. List 1, Entry 3 —‘ Implementing 

of treaties and agreements with other countries” 

613c 

HIGH COURT RULES AND ORDERS 

Allahabad High Court Rules (1937), Pt. II, 
R. 26—See Contract Act (1872), S. 23 276 

(Allahabad) Rules of High Court, 1952, 

Vol. 1, Chap. 5, R. 2 (l), Chap. 11, R. 9, 
Chap. 18, R. 2, Proviso —Motions foradmission— 
Powers of Judge sitting alone—Power to dismiss 
appeal summarily—(Civil P. C., O. 4 l, R. 11)— 

(Criminal P. C„ S. 421) 211 a 

—— Chap. 11, R. 9—See ibid, Chap. 5, R. 2 (1) 

211 a 

- Chap. 18, R. 2—See ibid, Chap. 5, R. 2 (1) 

„ 2 Ha 

- Chap. 22 — See Constitution of India, Arti- 

de 226 664a 

- Chap. 22, Rr. 1 £ 7 — See Constitution of 

India, Art. 226 193 a 

- Chap. 22, R. 6—See Constitution of India, 

Art. 226 109 

- Chap. 22, R. 7—See ibid, Chap. 22, R. 1 

193a 

- Chap. 23, R. 22 — See Civil P. C. (1908), 

O. 44, R. 1 H 5 

- Chap. 23, R. 28 — Validity—(Constitution 

of India, Arts. 132 (1), 134 (1) (c)) 610a 


Hindu Law —Adoption—Object 7666 

-Alienation — Licence in respect of joint 

family property_(Easemonts Act (1882), S. 53) 
— (Transfer of Property Act (1882), S. 38) 

„ , 406/ 

-Family settlement, 

Act (1882), S. 5 


■Joint family 


neQ tj£j^Transfer of Property 
— Trade —* Partnership*!^^ 1 ’ 


Hindu Law (contd.) 

-Joint family—Status of 1506 

-Partition —See Debt Laws — U. P. Encum¬ 
bered Estates Act (25 of 1934), S. 11 533e 

-Partition — Joint family property_Occu¬ 
pancy holding standing in name of one member 
—Presumption is that it is joint family property 
—Evidence Act (1872), Ss. 101 to 103 376 

-Religious endowment — Dedication _ See 

Trusts Act (1882), S. 1 4496 

-Religious endowment — Shebait and bare 

manager—Distinction 289a 

-Religious endowment—Managership — Suc¬ 
cession-Custom 2896 

-Religious endowments — Dedication — Pro. 

perty dedicated to deity — Founder does not 
remain to be owner but becomes a sbebait—Only 
right of shebaitship can be disposed of 359a 

-Religious endowments—Shebait —Succes- 

sion 3596 

--Religious endowments—Shebait and Pujari 

—Distinction pointed out — Pujaris performing 
puja for generations — This does not give the 
members to continue to be pujaries as of right 

359c 

-Religious endowment—Alienation 449a 

-Religious endowment — Idol — Juristic per¬ 
sonality — Consecration—Proof of ceremonies 

552a 

-Religious endowment—Idol — Self, rovealod ' 

idol—Consecration . 5526 

-Succession—Property owned by two women 

as holders of life-estates—Relinquishment by one 

331a 

-Succession—Heirs of murderer 759 

-Widow—Alienation—Widow along with next 

reversioner executing a composite deed of sur¬ 
render and gift—Deed held not binding on rever- 
sioners after widow's death 78 a 

-Widow—Maintenance—Right dependent on 

contract—Effect of her remarriage 134c 

HOUSES AND RENTS 

tU. P. Temporary Accommodation Requisi. 
tion Act (25 of 1947), S. 3 — Public purpose, 
meaning of — Requisition of house for private 
residence of public servant is public purpose— 
(Words and Phrases—Public purpose) 271 

U. P. (Temporary) Control of Rent and 

Eviction Act (3 of 1947)—Preamble and S. 7 
(1) (a )—House falling vacant—Landlord requir- 
ing house for his own occupation—Case is covered 
by Act—Allotting house to tenant does not 
amount to requisitioning 51a 

-S. 1 — Validity — (Constitution of India, 

Art. 19 (1) (f)) 543a 


-f Partnership_Sir ; f33!-S. 2 (d)-Sce ibid, S. 3 62 

Income-tax Act (19220.S. 6 ]*~1 r ~7 ^ -%3 - S. 3 — See also Transfer of Property Act 

Joint family—Ti^g^OiiHest-PiHj^j&O (1882), S. 106 2l8a 

■Ss. 3 and 2 (d )—"The District Magistrate” 
in o. 3 does not include Additional District Magis- 


tion ns to property q£,f*m4ly bfiWnof £<SpauU». 
from assets of family 3 *re«u. 
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Houses and Rents—U. P. (Temporary) Con- 
tool of Rent and Eviction Act (contd.) 
trate — Only District Magistrate and not State 
Government can delegate powers of District 
Magistrate under Act to Additional District Magis- 

tate-—(Criminal P. C. (1898,, S. 10 ( 2 ) ) 62 

. ^ _ Ss. 3 and 15 —Applicability—Suit for eject. 

ment of tenant—Decree passed—During pendency 
of appeal, Act extended to area in question for 
first time—Suit is not bad for want of sanction as 
required by S. 3 322 

3 and 15— Pending suit—Applicability 

598a 

-- Ss. 3,14 and 15 —"Commencement of Act” 

—Act extended to area—(U. P. General Clauses 
Aot (1 of 1904), Ss. 4 (10), 5 (2) ) — (General 
Clauses Act (1897), Ss. 5, 3 (12)) 686 

- S. 3—Applicability and scope 732 

-S. 3 (a)—Arrears of rent include also decreed 

arrears 113a 

-S. 3(a)— Wilful default—Meaning of: 1136 

- S. 3 (a) — When committed — Intention 

immaterial 3166 

- S. 3A — Accommodation constructed after 

80-6.1946 593a 

- Ss. 3-A, 5 — Rent assessed under S. 3-A — 


Tenant cannot refuse to pay agreed rent until rent 
is taken under S. 5 (4) 612 

- 9s. 3A and 5 (4) — Suit for settlement of 

rent—Maintainability 734 

— S. 5—See also ibid, S. 3-A 612 

- S. 5-Suit by tenant—Jurisdiction of Court 

5936 

S. 5 (2) — Enhancement of rent by agree¬ 


ment — Validity — Notice under S. 5 (2)—Not 
necessary 316a 

- S. 5 (2) — Question whether rent was 

enhanced is one of fact—Finding on it is binding 
in second appeal — (Civil P. C. (1908), Ss. 100. 

10 0 , , 316c 

- S. 6 (4)—See also ibid, S. 3A 734 

— —S. 6 (4) —Proceeding for fixation of fair rent 
—Court has no jurisdiction to examine correct- 
ne38 or propriety of municipal assessment 82a 
——S. 6 (4) and (5) —Suit for fixation of 
enhanced rate of rent and arrears _ Jurisdiction 
—(Civil P. C. (1908), S. 15)—(Bengal, Agra and 
Assam Civil Courts Act (12 of 1887), S. 18)— 
(Provincial Small Cause Courts Act (1887), S. 16). 

- o ,,,i , 1586 

--Ss. 5 (4) and 6 — Fair rent — Transaction 

must be fair _ Shop let out to highest bidder in 

public auotion—Application for reduction of rent 
Kjeoted ! 

?,— S • (4) — “Annual reasonable rent" is 
reasonable annual rent” as defined in S. 2 (() 

\ o & f a \ -n 238a 

} V 1 *' - “° viso to cases where 

clB,ms * hat rent is higher than 

^ual reasonable rent 2386 

WAMSQ — A greed rent _ Court, when can 

™ 287a 


Houses and Rents — U. P. (Temporary) Con. 
trol of Rent and Eviction Act (contd.)- 

- S. 6-See ibid, S. 5 (4) 175 

- Ss. 7, 9 — Person let in by previous tenant 

without landlord’s consent — Such person not 
turned out by landlord — It does not amount to 
consent 45 a 

_ S. 7 — Landlord giving intimation that his 

premises have fallen vacant—Landlord not called 
upon at any time to let or not to let premises to 
any person — There can be no violation of later 
part of S. 7 456 

_S. 7 _ Overrides S. 16, Provincial Small 

Cause Courts Act — (Government of India Act 
(1935), S. 107 (2) ) — (Provincial Small Cause 
Courts Act (1887), S. 16) 346 

-S. 7 — Owner in occupation of accommoda¬ 
tion, for hi3 own use, has power to transfer pos¬ 
session to purchaser of ownership rights, without 
an order of allotment to the purchaser by the 
Rent Control Officer 458a 

-S. 7 —Allotment of accommodation—Juris¬ 
diction of Rent Control Officer—(Constitution of 
India (1950), Art. 226) — (Civil P. C. (1908), 
S. 9—Special Tribunal) — (Evidence Act (1872), 
S.115) _ 4586 

-S. 7 — "Accommodation falling vacant” 

458c 

- S. 7 (1)— "Vacant”—Meaning of 441 

- S. 7 (l)(a)—Sce also ibid, Preamble 51a 

-S. 7 (l)(a)and S. 17, rules under —District 

Magistrate can allow landlord to occupy accom- 
modation 516 

-S. 7 (1) (a )—Does not contravenue Art. 19 

(1) (0 — (Constitution of India, Art. 19 (l) (f) ) 

51o 

-S. 7B (5 )—Failure to make deposit within 

time—Effect 755 

-S. 9-See ibid, S. 7 45a 

- S. 14—See also ibid, S. 3 686 

- S. 14 —Decree for ejectment of tenant phased 

prior to Act — Execution after Act came into 
force — Tenant if can claim protection under 
S. 14 231 

-S. 15—See ibid, S. 3 322; 598a; 686 

- S. 17-See also ibid, S. 7 (1) (a) 516 

- S. 17 —Rules under, Rr. 6 and 7—(Consti¬ 
tution of India, Art. 226) — Order without con¬ 
sidering the claim of landlord cannot stand: 354 

- S. 17 —Rules under _ R. 7 —. Rule makes 

previous consultation obligatory 438a 

- S. 17 —Rules under—R. 7—Scope 4386 

- S. 17 — Rules framed under, R. 7 — Inter- 

pretation 5436 


Income-tax Act (U 0 f 1922), S. 1-See U. I 

Agricultural Income-tax Act (3 of 1949) 2 £ 

' 2 (l) (b) and 4(3) (viii) — Grazin 

dues gij 

—Ss. 2 (60) and 10 (2) (XI) — Capital o 
revenue receipt — Assessee carrying on bankin 
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Income-tax Act (contd.) 
and money lending business—Advance of loan— 
Purchase of property in discharge of loan — Re- 
sale at a profit — Receipts from re-sale were re¬ 
venue receipts 208a 

-S. 2 (9 )—Amendment of 1939_Object of 

436 

- Ss. 2 (11), 33 —Previous year — Mistake in 

takiDg account for more than twelve months_ 

Whole assessment proceedings not vitiated 

697a 

-S. 4(3) (iii) — See Excess Profits Tax Act 

(1940), S. 4, Proviso 43a 

- S. 4(3) (vii) — Income from business — 

Compensation for discontinuance of business not 
revenue receipt 170 

- S. 4 (3) (viii) — See ibid, S. 2 (1) (b) 

676 

- S. 5A (7 )—Point referred to third member 

—He cannot formulate new point and decide ap. 
peal H 9 

- S. 6 —Business—(Hindu Law—Joint family 

—Trade—Partnership) 773 

t- Ss. 9 (l) and 10 (1 )—"Carried on by him” 

—Promoters of company carrying on business on 
behalf of company to be floated — Company in¬ 
corporated — Company accepting profits made 
before incorporation — Company's liability to in¬ 
come-tax • 2326 

- S. 10 —Bad debt—Loss in partnership busi- 

nes3 141 

-S. 10 (1)—See also ibid, S. 9 (1) 2326 

- S. 10 (1) — Profits from sale of property 

757 

- S. 10 (2) (Hi) and 4 (b) — Interest paid to 

partner 779 ft 

- S. 10 (2) (Hi) and (4) (b) — Interest paid 

by partner — (Partnership Act (1932), S. 13) 

me 

-(S. 10 (2) (xi) 

See also (1) ibid, S. 2 ( 6 C) 203a 

(2) ibid, S. 66 (1) 4356 

- S. 10 (2) (xi) (as amended in 1939) — 

Allowance for bad debt—Irrecoverability 435a 

- S. 10 (2) (xv )—Amount paid in compound. 

ing offence 81 

- S. 10 (2) (xv) — Deduction of expenses of 

non-working branches must he permitted 435c 

- S. 10 (2) (xv) — Expenses incurred on staff 

maintained to pay off debts of defunct business 
are not allowable 456a 

-S. 10 (2) (xv )—Carrying on business—Pro¬ 
specting for business or temporary lull in busi. 
ness is not cessation of business 4566 

t- S. 10 (2) (xv )—Expenditure for business 

, 683 

- S. 10 (2) (xv )—Hotel charges 779a 

- S. 10 (4) (b) — See ibid, S. 10 (2) (iii) 

7796,c 

- S. 18A (6)—See ibid, S. 66 482 

- S. 22 (l) and (2) — First notice under 

8 . 22 ( 2 ) — Subsequent general notice under 


Income-tax Act (contd). 

S. 22 (1) — Return filed before expiry of time 
given by latter notice — Assessment proceedings 
started on basis of return so filed are not render- 
ed invalid 447 

- S. 22 (2)—See ibid, S. 22 (1) 447 

-S. 23 (2)—See ibid, S. 30 775 

- S. 23 (3) — Discovery of receipt of sum of 

money during account period—Burden of proof 

7016 

-S. 23 (4)—See also ibid, S. 30 775 

'-Ss. 23 (4). 27 and 33 (1) and (4 )-"Pass 

such orders thereon as it thinks fit” 401 

- S. 23 (4) — Assessment under — Principles 

—Interference by higher Courts 7356 

- S. 25 —Discontinuance of business 6976 

-S. 25 (3) and (4) — Same or separate busi- 

ness 445 

-S. 25 (4)—See also ibid, S. 25 (3) 445 

- S. 25 (4) —Succession—Effect 488a 

-S. 25 (’^—“Succeeded in such capacity” — 

Meaning 4886 

-S. 25 (4) —"Previous year" 488c 

- S. 26A — See also Partnership Act (1932), 

S. 4 150a 

-S. 26A — Renewal of registration of firm— 

Constitution remaining same—Change in consti. 
tution of branch business — Renewal cannot bo 
refused * 41 

- S. 27 

See (1) ibid, S. 23 (4) 401 

(2) ibid, S. 30 775 

-S. 28 —Penalty — Right of assesses to show 

his position 693 

- Ss. 30, 23 (2) and (4), and 27 — Scope of 

appeal _ (Civil P. C. (1903), Ss. 100 and 101) 

775 

- S. 30 (l)-See ibid, S. 66 482 

-S. 31 (3) — Powers of Assistant Commis¬ 
sioner 232a 

- S. 31 (3) (b) — Order setting aside original 

assessment — Effect on evidence on record_ 

Fresh notice not necessary 735a 

-S. 33—See ibid, S. 2 (11) 697a 

-S. 33 ( 1 J— See ibid, S. 23 (4) 401 

- S. 33 (l)-See ibid, S. 66 482 

- S. 33 (4)—See ibid, S. 23 (4) 401 

-S. 34 —Piecemeal assessment is not permis- 

sible—Whileussessing, Income-tax officer knowing 
that assesses was being under-assessed—Assessment 
cannot be reopened by notice under S. 34 227 

- S. 66 —Question of fact or law 2086 

- Ss. 66 , 33 (1), 18A (6), 30 (l) — Order by 

Income-tax Officer under S. 18A ( 6 ) — Appeal 

482 

- S. 66 —Nature of jurisdiction 7626 

- S. 66 (1 )—Abatement of reference under_ 

(Civil P. C. (1908), O. 22) — (Limitation Act 
(1908), Arts. 176, 177 and 181) 414 

- Ss. 66 (l), 10 (2) (xi) — Recoverability of 

debt is question of fact 4356 
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bdnstrial Disputes Act ,(14 of 1947), S.10- 
-Befer the dispute” — (Constitution of India, 

Ait 826) 260 

Industrial Disputes (Appellate Tribunal) Act 

(48 of 1950 ) — See also Constitution of India, 

< Art 226 t 

7 _Substantial question of law *yo 
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Legal Practitioners Act (18 of 1879), S. 6 
See Contract Act (1872), S. 23 <6 


Interpretation of Statutes 

See also (1) Criminal P. C. (1898), S. 5-6 (l) 
(d) 698 

(2) Government of India Act (1935), 
Sch. VII 6135 

_Ambiguity _ See U. P. Foodgrains Control 

Order (1949), S. 3 (1) 101a 

;_Addition of words— “Any case" in S. 55 

•nd "Criminal case" in S. 56, U. P. Panchayat 
Raj Act (26 of 1947) 1615 

_Language clear — Court is not concerned 

with results implied 2965 

_Meaning to be given to every word u3ed 

312a 

_Marginal note — Wording of section should 

be preferred to anything contained in marginal 
note 4065 

-Avoidance of inconsistency 406c 

--Harmonious construction — See Tenancy 


Laws—U. P. Tenancy Act (17 of 1939), Sch. II, 
List II, Item 11 (FB) 4675 

-Marginal notes and heading of Chapter 

5245 

-Bye-laws — See Municipalities — D. P. 

Municipalities Act (2 of 1916), S. 180 6815 

-Control Orders 6915 

-Retrospective operation of law—(Civil P. C. 

(1908), Pro.) 694c 

-Special and general provision 772c 

-Addition or subtraction of words — (U. P. 

Foodgrains Movement Control Order (1949), 
Soh. 6, Para. 2) 774 

Laud Acquisition Aot (l of 1894), S. 4— Power 
of Government to issue second notification after 
withdrawal of first 1825 

-S. 4 —Publio library 182c 

- S. 6-A and S. 48 (l) —Effect of withdrawal 

of notification on objections raised under S. 5-A 

182a 

- Ss. 5A and 6 — Finality of deoision under 

8 - 5A 5955 

f. 6—See ibid, S. 5A 5955 

6 (3) — Validity—Act saved by cl. (5) 
from Art. 31 (2) t Constitution of India—Purpose 
of acquisition not justiciable _ (Constitution of 
India, Art. 31 (2) and (5)) 182d 

7. 48 —Applicability 595a 

J. 48 (1)—See ibid, S. 5-A 182a 

landlord and tenant _ Sir plots—Transfer— 
fHnkMimadan Law—Sharers). ‘522 




Letters Patent (All). Cls. 7 and 8 — See Con- 

tract Act (1872), S. 23 . a7 f 

_ Cl 10 — See also Companies Act (I'dlA), 

S. 153 (c)(8) . 

_ Cl. 10 — Judgment—Meaning of b4 ib 

Limitation Act (9 of 1908), Pre. — Rulesi of 

limitation, object . B > 

_S. 5 — Burden of proof — (Evidence Act 

(1872), Ss. 101 to 103) 975 

_ S. 12—See Sales Tax—TJ. P. Sales Tux Act 

(15 of 1948), S. 11 (2) (b) 5585 

_ S. 19 — "Acknowledgment of liability ’ — 

Essentials — Suit for partition in mortgagee’s 
family — Mention of mortgage in compromise 
deed for description of property no acknowledg¬ 
ment 

_S. 14 (2) _Good faith—Step taken in wrong 

Court with due care and attention 106a 

_S. 14(2) — Good faith — Lawyer’s wrong 

advice to client 1065 

_ S. 14(2) — Same relief—Execution appli¬ 
cation presented to wrong Court — Same appli¬ 
cation presented to right Court—Note inserted in 
application that certificate of transfer be issued 
-(Civil P. C. (1908), S. 41) 106c 

_ Ss. 23 and 29(2) — Special or looal law— 

Period prescribed by S. 192 (3), U. P. District 
Boards Act — Section 23 has no application in 
view of S. 29 (2)—Suit for injunction restraining 
breach of plaintiff’s exclusive right of ferry — 
Limitation — (U. P. District Boards Act (10 of 
1922), S. 192 (3)) 104 

-IS. 29 (2)—See ibid, S. 23 101 

-Arts. 61 and 120 — Suit by reversioner 

against Hindu widow for recovery of certain 
sums of money spent for widow — Suit brought 
after eleven years from date when it was spent is 
barred whether Art. 61 or Art. 120 is applicable 

785 

- Art. 75 —Applicability and scope . 761 

- Art. 120 

See (1) ibid, Art. 61 785 

(2) ibid, Art. 144 406? 

- Arts. 142 and 144 — Property X included 

in suit for partition—Property X escaping aotual 
partition — Second suit for partition of property 
X held did not lie — Other co.sharer held to be 
in adverse possession 541a 

- Art. 144 

See also (l) ibid, Art. 142 541a 

(2) T. P. Act (1882), S. 73 1475 

- Art. 144 —Entry as tenants "bila tasfia"— 

Presumption 236a 

- Art. 144 —Caltivatory plots — Adverse pos¬ 
session 2365 

-drts. 144,120 —Suit for possession of land 

on demolishing construction thereon 406? 

- Art. 144 —Usufructuary mortgage by mana¬ 
ger of joint Hindu family without legal necessity 
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Limitation Act (contd.) 

—Other member having knowledge of mortgage 
—Mortgagee’s possession must be deemed to be 
adverse to such member 501a 

- Art. 148 — See also Debt Laws — U. P. 

Agriculturists' Relief Act (27 of 1934), S. 12:336 

- irt. 148 — Starting time of limitation — 

(D. P. Debt Redemption Act (13 of 1940), S. 9) 
—(Transfer of Property Act (1882), Ss. 60, G2) 

6206 

- Art. 168-See Civil P. C. (1908). 0.41, R. 17 

368 

- Art. 176 — See Income-tax Act (1922), 

S. 66 (1) 414 

- Art. 177 — See Income-tax Act (1922), 

S. 66 (1) 414 

- Art. 181 — See Income-tax Act (1922), 

S. 66 (1) 414 

- Art. 182-See also Civil P. C. (1908), S. 148 

120 

- Art. 182 —Instalment decree 335 

- Art. 182 (2) — Order under O. - 41, R. 11, 

C. P. C-, gives a new starting point for limi- 
tation—(Civil P. C. (1908), O. 41, R. 11 ) 590 

- Art. 182 (5)— Proper Court—Abolition and 

revival of Court passing the decree—Applications 
for execution to revived Court—Validity—(Civil 
P. C. (1908), Ss. 37 (b), 38)—(Bengal Agra and 
Assam Civil Courts Act (1887), S. 17) 201 

- S. 182 (7)—See also Civil P. C. (1908), S. 48 

283a 

- Art. 182 (7) — Instalment decree with de- 

fault clause — Execution application for entire 
amount 2836 

Master and servant — Government servaht_ 

Dismissal _ Salary — (Constitution of India, 
Art. 311) 470a 

Motor Yehides Act (4 of 1939), S. 55-Right 
to obtain permit G41a 

- S. 60 (c) — See Constitution of India, 

Art. 226 6416 

Muhammadan Law—Pre-emption 7056 

-Pre-emption — Applicability to Hindus 

705c 

-Pre-emption—Vicinage — Right extends to 

plots whether they adjoin or not 705d 

-Pre-emption — Vicinage — Area whether so 

big as to be token out of the category 705e 

-Sharers— See landlord and tenant 522 

MUNICIPALITIES 

U. P. Municipalities Act (2 of 1916), S. 2 (2) 
—See ibid, S. 185 548 

— S. 2 (14)—See ibid, S. 185 548 

- S. 9, Proviso — Nomination of person who 

had failed at general election 1935 

- S. 22 —Civil P. C. (1908), S. 9 167c 


Municipalities — U. P. Municipalities Act 

(contd.) 

——S. 22 (l) —Additional Commissioner—Juris, 
diction to hear election petition 167a 

- S. 28 — Election — Committing corrupt 

practice what is — Principle of natural justice_ 

Applicability 1676 

-S. 30— Supersession of board—Explanation ’ 

submitted — Opportunity to give evidence need 

not be given 195a 

-Ss. 30, 35 — Supersession of board — Omis¬ 
sion to take action under S. 35—Effect 1956 

- S. 35— See ibid, S. 30 1956 

- S. 38 — Membership of Board is an office_ 

Application for writ of quo warranto in respect 
of membership is maintainable— (Constitution of 
India, Art. 226) 193 c 

-S. 46 (l) — See ibid, S. 87A (14) 664© 

-S. 56-See ibid, S. 87A (14) 664e 

- (as amended by Act 15 of 1951), S. 87A — 

District Magistrate — (Criminal P. C. (1898), 

S- 10) 664 <L 

- (as amended by Act 15 of 1951), S. 87A (2) 

—District Magistrate—Officiating District Magis- 
trate is District Magistrate within the section 

664c 

-fas amended by Act 15 of 1951), Ss. 87A 

(14), 46 (1) and 56 — Assumption of office by 
Chairman—Date of 664c 

-S. 155 — Circumstantial evidence showing 

that it was accused only to whose interest it was ' 
to introduce goods within municipal limits with, 
out payment of octroi duty— Accused held liable 
under S. 155—(Evidence Act (1872), S. 105) 530 

- S. 160 — See Constitution of India, Art. 226 

5516 

- S. 178-See ibid, S. 185 548 

-S. 180 — "May" — (Constitution of India 

(1950), Art. 226)—(Words and Phrases—"May") 

—(Interpretation of Statutes—Bye-laws) 6816 

- Ss. 185,178, 2 (2) and 2 (14)— "Building” 

interpretation of 548 

- Ss. 293 and 298 —By-laws 1 to 9 — (U. P. 

Town Areas Act (2 of 1914), S. 38) 404 

- S. 296 —Rules under—Rr. 159,161-R. 159 

cannot be construed as forming part of R. 161 

551a 

-S. 298—See ibid, S. 293 404 


Negotiable Instruments Aot (26 of 1881), 
S. 4—See Stamp Act (1899), S. 35 535 

- S. 7 —Payee 637c? 

- S. 31—See Trusts Act (1882), S. 56 637c 

-S. 64 — Right of holder to enforce claim 

against drawee 637c 

- S. 78 —Scope 637/ 

- S. 84 —Payee’s right to receive payment 

637 h 

- S. 93— Scope—Extent of holder’s right 

637? 

- S. 117 —Right to enforce payment 637/ 
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negotiable Instruments Act (contd.) 
_ S. 129 —Right to enforce payment 


Oaths Act (10 of 1873), S. 9, Proviso — Per. 
sonally” — Offer by party’s counsel to abide by 
special oath : 14 Bom 455, Dissent. 312b 

.— S. 9 —Offer by counsel-implied authority 

312c 

Oudh Courts Act (4 of 1925), S. 12 (2) — Ex 
parte order granting leave—If can be challenged 
before Bench hearing appeal 302a 

- S. 12 (2 )—Leave to appeal—Case involving 

not merely interpretation of certain documents— 
Question whether single Judge wa3 justified in 
upholding defendant’s plea of privilege and whe¬ 
ther he bad acted contrary to recognised princi¬ 
ples and precedents in giving advantage to defen. 
dant of such plea also involved — Grant of leave 
is justified 3026 

- S. 12 (2)— Scope—Leave to appeal—Power 

of single Judge to restrict points on which appeal 

should be heard 302c 

Oudh Estates Act (1 of 1869), S. 10 — List 
under S. 3—Names in—Presumption as to owner¬ 
ship is conclusive 378a 

• 

Partition Act (4 of 1893), S. 4 — Residence is 
not one of the ingredients of the right to invoke 
the section 332a 

-S. 4 —Who can claim benefit 3326 

- S. 4 —Applicability — Applies also to a case 

where transferee is a defendant 332 c 

Partnership Act (9 of 1932), S. 4 -Joint Hindu 
family and partnership— (Income-tax Act (1922) 
S- 26A) 150 a 

—S. 13 — See Income-tax Act (1922), S. 10 
(2) (m) 779c 

Penal Code (45 of 1860), S.21 (9) _ Canal 
mate is public servant 494 a 

T~, Ss - 3 ° a * d 47 7 — Account books—(Evidence 
Act ( 1 872), S. 34)—If relevant documents 660a 
- S. 34 

See also (1) ibid, S. 304, Part II 491 a 

(2) ibid, S 323 35g 

—S. 34 and S. 300, Thirdly and Ss. 302 and 
304_Death by single lathi blow by one of three 
persons Person not known -Punishment 203a 

Q of' 3 >n 2 and 304 —Applicability 6686 
34— Criminal act,’ meaning of, explained 

. • ^—'Common intention,’ meaning off ex? 
plained—AIR 1953 All 203, dissented from:668d 

c o! t,° of common intention 668a 
34 In furtherance of common intention, 
meaning of gggi 

wrf* f^-Scope and applicability 668a 

o>~o bjeCt an ? 8001,6 6686 

■ ' o 5 4 ~ bc °P e and applicability 668* 

ip; I if" D - p - I ’° oasrain8 Oontto1 

S ‘ 71 —No mention whether sentences were 


Penal Code (contd.) 

637* concurrent or consecutive — Sentences are con. 
secutive—(Cr. P. C. (1898), S. 35) 510a 

+*_Ss. 71, 147, 149 and 325 — Scope and 

applicability of S. 71—Separate sentence — (Cr. 
P. C. (1898), S. 35) 5106 

- S. 71— Scope—Section prohibits punishment 

for and not conviction under two offences 749 d 

- Ss. 96 and 99 —Private defence — Right of 

—Extent 338 

-S. 99—See also ibid, S. 96 338 

- Ss. 99, 103, 300 exception 2, 304— Applica- 

bility 555a 

_ S. 103—See also ibid, S. 99 555a 

_Ss. 103, 147, 148, 304, 323 and 325 —Right 

of private defence of property—Rioting — Each 
party charging other as aggressor — Title legally 
with accused—(Tenancy Laws — U. P. Tenancy 
Act (17 of 1939), Ss. 160 (3) and 180) 327 

- S. 141 —Object 749 b 

- Ss. 146 and 349 —Damage of property: 749c 

- S. 147 

See also (1) ibid, S. 71 5106 

(2) ibid, S. 103 327 

-Ss. 147, 149 and 323 — Convictions under 

S. 147 and under S. 323 read with S. 149 — 
None convicted for himself causing injury under 
S. 323 — Conviction under S. 323 with S. HO’ 
cannot stand 3156 

-Ss. 147, 323 and 326 — Legality of convic¬ 
tion 7266 

-S. 148—See ibid, S. 103 327 

-S. 149 

See also (1) ibid, S. 71 5106 

(2) ibid, S. 147 3156 

-Ss. 149 and 323 — Liability of member of 

unlawful assembly 778 

-S. 170 —“Particular office” 549 

-S. 172—See U. P. Panchayat Raj Act (26 of 

1947), S. 52 200 

-S. 188 —“Promulgated” — Meaning of_ 

Final order under S. 145(6), Criminal P. C. 257 

-S. 228 — Insult or interruption — What 

record should show — (Criminal Procedure Code 
(1898), S. 481 (2)) 596 

-S. 228 —Intentionally 59 c 

-Ss. 299 and 300 —Scope of 203d 

-S. 300 

See also (1) ibid, S. 34 203a- 

(2) ibid, S. 299 203d 

-S. 300 —Death of person — Case wheu falls 

under cl. (1) or cl. (3) j 09 a 

-S. 300, Secondly —Applicability 203c 

--S. 300 — Serious injury on vital part with. 

dangerous weapon must necessarily lead to the 
inference that the accused intended to kill the 
deceased 373fr 

—Ss. 300 Excep. 1 and 304, Part I — Appli. 

0ablLty 464a- 

— -Ss. 300, Exceptions 1 and 4, 302 —Weapon 

m8uu * 

- S. 300, Exception 2—See ibid, S. 99 555* 
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Penal Code (contd.) 
■S. 300 Exception 


Scope and applicabi¬ 
lity 668a 

-S. 302. 

See also (1) ibid, S. 34 6686 

(2) ibid, S. 300, Exceptions 1 
and 4 497a 

- S. 302 — Punishment — Criminal P. C. 

(1698), S. 367 (5) 220 

-Ss. 302, 304 and 325— Applicability 356a 

-S. 302— Sentence—(Criminal P. C. (1898), 

S. 367 (5)) — Mere fact that Govt, may com. 
mute sentence of death into one for transporta¬ 
tion for life is no ground for awarding lesser 
penalty 3566 

- S. 304 

See also (1) ibid, S. 34 6686 

(2) ibid, S. 99 555a 

(3) ibid, S. 103 327 

(4) ibid, S. 302 356a 

- S. 304 — Conviction when should be under 

Para I and not under Para II 1896 

- S. 304— Applicability 2036 

-S. 304, Part 1 — See also ibid, S. 300 

Excep. 1 464a 

- S. 304, Part I— Sentence—(Criminal P. C. 

<1898), S. 32) 4646 

- Ss. 304, Part II, 325 and 34 —Conviction 

under S. 304 read with S. 34 491a 

- S. 304 Part 11 — Applicability—Does not 

come into operation when there is intention to cause 
such bodily injury as is likely to cause death 5556 

- S. 304A — Criminal rashness — Tests—To 

judge criminality of accused, one should put one- 
self in situation in which accused found himself 
and see what would be his reaction — Driver of 
goods train not seeing raised signal which was 
meant for him duo to visual obstruction caused 
by tree and other railway construction but 
wrongly thinking that the lowered signal was 
meant for him — Train carried to a line ending 
in dead end—Accident causing death of persons 
—Accused held not guilty under S. 304A 72 

- Ss.307 and 326 — Conviction under S. 307 

and S. 326 for same offence held not warranted 

726c 

- S. 323 

See also (1) ibid, S. 103 327 

(2) ibid, S. 147 3156 

(3) ibid, S. 147 7266 

(4) ibid, S. 149 778 

- Ss. 323 and 34 —Sentence—(Criminal P. C. 

<1898), S. 32) _ (Cattle Trespass Act (1871), 
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Penal Code (contd.) 

-S. 349—See ibid, S. 146 


S. 24)—Advisibility of stricter view 

358 

S. 325 

See (1) ibid, S. 71 

5106 

(2) ibid, S. 103 

327 

(3) ibid, 8. 302 

356a 

(4) ibid, S. 304, Part II 

491a 

S. 326 

See (1) ibid, S. 147 

7266 

(2) ibid, S. 307 

726c 


749e 

-S. 353 —Sentence—Light view taken 4946 

- Ss. 361 and 362 —Applicability 412 

- S. 362 — See ibid, S. 361 412 

-S. 376 —Sentence — Accused, young man of 

20 years committing rape on a girl of 14—Deter, 
rent sentence though called for, sentence of five 
years reduced to one of three years — (Criminal 
P. C. (1898), S. 32) 502c 

-S. 379 — Whipping Act (1909), 8. 3 — Ac¬ 
cused a history-sheeter convicted under S. 379, 
Penal Code—Sentence 3456 

- S. 395 — Sentence — Dacoity on increase 

scale —Deterrent punishment 1316 

- S. 411 — See also Criminal P. C. (1898), 

S. 32 493c 

-S. 411 — Burden of proof—(Evidence Act 

(1872), Ss. 101 to 103) 493a 

-S. 411 —Presumption of offence—(Evidence 

Act (1872), S. 114) 572 

-S. 411 —Stolen property 7526 

-S. 415 —Loss or damage arising from act of 

cheating must be proximate and not vague or 
remote 381a 

-S. 420— Sentence — Accused bound to lose 

membership of Board and to suffer reputation 
— Sentence reduced — (Criminal P. C. (1898), 
S. 32) 3816 

- S. 425, Expl. 2 — Destruction of one’s own 

property 409a 

_Ss. 435 and 436 —Arson 749a 

- S. 436—See ibid, S. 435 749a 

-S. 441— Intention — Intention hold could 

be inferred from circumstances 725a 

_S. 441 — Person in peaceful possession of 

property for long time—Resort to force by claim- 
ant even claiming title bona fide to elect such 
person is illegal 7256 

_S. 477—See ibid, S. 30 _ 660a 

- S. 477A — Persons maintaining ‘kaccha’ 

drafts of accounts—Liability under 6606 

-S. 506— Tree belonging to complainant cut 

by accused—Complainant's servants, under his 
order, invading accused's house to remove the 
tree—Accused going to house of complainant with 
a gun and threatening him with serious results 
unless he called the invasion off — Complainant 
held could not by his own private action invade 
the house of the accused—Accused held could not 
be said to have committed an offence 372 

Pensions Act (23 of 1871), S. 6 — See Court, 
fees Act (1870), S. 7 (ii) (U. P.) # 442 

Plaint— Presentation— See Civil P. C. (1908), 
O. 4, R. 1 609 

Poisons Act (12 of 1919), S. 5 — Argomone 
Maxicana is poison 713a 

_ S. 6 (2 )—Confiscation — (U. P. Prevention 

of Adulteration Act (6 of 1912), S. 4) 713c 

Practice — See also State Merger (United Pro- 
vinces) Order (1949) 403 

_Practice contrary to law—Validity 246 
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Precedents — Points covered and decided by 
Supreme Court and Full Bench cannot be re- 
Agitated # 92c 

J—Single Judge ruling of its own High Court 
ahould be followed and not later Divisioh Bench 
nling of another High Court—(Civil P. C. (1908), 
^ Preamble) 5235 

-Supreme Court — Obiter — See Constitution 

of India, Art. 141 613 d 

■ -Duty of subordinate Courts (FB) 747c 

Pre-emption — Original sale being subject to 
agreement for reconveyance 696 

Prevention of Corruption Act (2 of 1947), 
Ss. 4 and 5 (1 )—Charge under S. 5 (1) — Pre¬ 
sumption under S. 4 can be invoked 110(2 

- S. 5 —Scope 1106 

- S. 6 (l)—See also ibid, S. 4 110(2 

- S. 6(1) (d )—Pecuniary advantage includes 

cash 110 c 

- S. 5 (2)—See Criminal P. C. (1898), S. 537 

110 a 

- S. 6 —Sanction under—Form of — Facts to 

be placed before sanctioning authority_Test of 

euffioienoy 37 a 

- S. 6 — Discretion to sanotion prosecution_ 

Nature of 37 & 

- S. 6 — Sanction to prosecute for offence 

under S. 161, Penal Code — Prosecution for 
I offence under S. 5 (1) _ Validity _ Analogy of 
S. 238, Criminal P. C., not applicable — (Crimi¬ 
nal P. C. (1898), S. 238) . 37c 

-— S. 6 — Prosecution of person after tormina- 
tion of his services and when he is not in employ 
of Government—No sanction is required : A I R 
1932 Sind 177, Dissented from; AIR 1937 
Nag 293, held overruled by A I R 1952 Nag 

4706 

-— S. 7 — Section does not cast obligation on 
oourt to invite accused to offer himself as 
witness no/ 

Provident Funds Aot (9 of 1925), S. 2— 

Money m deposrt in provident fund—Subscriber 
retiring from service—Effect \ a 

- - S. 3 (1) _ Direction in decree to send 

amount to subscriber’s wife amounts to assign. 

Sn/"? n ” 8e C ° U,,ta A0t < IS »/ 

imj'’ S ' — Se6 Mouses and Renta — U. P. 

teSHWi w nt “ d 

®dbey'ond qn a ^ rov j s ,° Security bond present® 
T i 30 i aya 0f ex P arte ’ ^cree 758 

ST4 T fc i°“ » 0t Stay 8uik UDd er 

A* (i940), S 34) “ BeyiBion—(Arbitration 

“(to* 3* S ■ 

acquitted—No order of forfeiture 433 


Railways Act (69 of 1890), S. 72 — Who can 
sue 4606 

- (Before amendments of 1947 and 1949), 

S. 75 —Conditions when administration i 3 res- 
ponsible for loss of goods — Manner of los 3 
immaterial 318a 

- S. 75 — Person sending parcel for carriage 

by railway not declaring value of goods—Loss of 
parcel to railway administration by theft or 
misappropriation by railway servant or otherwise 
—Administration is absolved from liability 318c 

- S. 75 —“Loss” — Servant of Railway dis¬ 
honestly removing parcel from railway premises 
for personal gain: A.I.R. 1949 All. 223, Dissent. 

318 d 

- S. 75 — Loss to railway administration— 

Burden is on administration—Nature of evidence 
required indicated — (Evidence Act (1872), 
S. 106) 318a 

- S. 77 —Notice 460a 

Registration Act (16 of 1908), Ss. 17 (l) (b) 
and 49 —Partition list (Stamp Act (1899), S. 35) 
—Need not be registered 3506 

- S. 17 (l) (b )—Future interest—Agreement 

to divide property before its purchase—Registra¬ 
tion of 606 

- S. 49-See ibid, S. 17 (l) (b) 3506 

(Representation of the People Act (43 of 
1951), Ss. 37 and 82 —"At the election_Inter¬ 
pretation 6336 

- S. 81— "Any candidate”—Meaning 633c 

- S. 82 

See also (l) ibid, S. 37 6336 

(2) Constitution of India, Art. 226 

o o ^ 633(2 

- S. 82 —Question of impleading _ Collateral 

fact—Jurisdiction of Tribunal 633c 

Revenue Court Manual, R. 170—See Tenancy 
Laws—U. P. Tenancy Act (17 of 1939), S. 243 

264 

Sale of Goods Aot (3 of 1930), S. 9 — See 
U. P. Rabi Foodgrains Price Control Order 
(1950), Cl. 3 pci 

SALES TAX 

U. P. Sales Tax Aot (15 of 1948), S.ll (2)(b) 

—Within thirty days of such refusal”, interpre. 
tation 

S. 11 (2) (b)— Exclusion of time taken for 
filing copies—(Limitation Act (1908), S. 12):5586 
U. P. Sales Tax Roles (1948), R r . 67, 68, 69 
and 77A— Agent authorised by party—Rights of 
—Mas no right to plead before Judges 57 

- R. 68—See ibid, R. 67 57 

- R. 77A—See ibid, R. 67 57 

- R. 69—See ibid, R. 67 57 

Special Tribunal—Se« Civil P. C. (1908), S. 9 

—See Houses and Rents _ U. P. Temporary 
ontrol of Rent and Eviction Aot (3 of 1947), 

‘ ' . 4586 
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Specific Relief Act (1 of IS?:), S. 9 — See 
Tenancy Laws—U. P. Tenancy Act (17 of 1939), 
S. 242 733 

-S. 15 —Applicability — Contract to sell by 

member of Hindu joint family 594a 

-S. 15, Proviso — Requirements of should 

be satisfied — (Evidence Act (1872), Ss. 101 
to 103) 5946 

- S. 24 (c) —“Already chosen his remedy” 

559cZ 

- S. 42 

See (1) Civil P. C. (1908), S. 9 547a 

(2) Debt Laws — U. P. Regulation of 
Agricultural Credit Act (14 of 1940), 
S.7 251a 

Stamp Act (2 of 1899), S. 2 (15) —List of pro- 
perties allotted to co-owners—Not required to be 
stamped 350a 

- S. 35 — See also Registration Act (1908), 

S. 17 (1)(b) 3506 

-S. 35 — Suit on original consideration— 

(Evidence Act (1872), S. 91)—(Negotiable Instru¬ 
ments Act (1881), S. 4) 53 5 

State Railway Establishment Code, Vol. II, 
Rule 2046 (2) (a )— See Constitution of India, 
Art. 310 352a 

State Merger (United Provinces) Order 
(1949), Cl. 4 — Appeals transferred to High 
Court from Ijla-se-Humayun in Rarapur—Re¬ 
opening of concurrent finding of fact (Practice) 
—(States Merger (Governor’s Provinces) Order 
(1949), Cl. 12 (e)) 403 

States Merger (Governor's Provinces) Order 
(1949), Cl. 12 (e)—See States Merger (United 
Provinces) Order (l949), Cl. 4 403 

Succession Act (39 of 1925), S. 192—See also 
ibid, S. 299 063 

- Ss. 192, 209, 299 — Order under S. 192— 

No appeal—S. 209 applies 707 

- S. 209 

Sec (1) ibid, S. 192 707 

(2) ibid, S. 299 663 

- S. 299-See also ibid, S. 192 707 

- Ss. 299, 192 and 209 — Order made by 

virtue of powers under Act—Appeal 663 

- S. 300 — Question of title — (Civil P. C. 

(1908), S. 9) 507 

Supreme Court Rules (1950), 0.12, R. 1 — 
See Civil P. C. (1908), O. 44, R. 1 115 

- 0.14—See Civil P. C. (l 908), 0.44, R. 1 115 

TENANCY LAWS 

U. P. Tenancy Act (17 of 1939), S. 26 — Sir 
land—Transfer of proprietary rights—Proprietor 
continuing in possession — Ex-proprietary rights 
are not extinguished 508 

- Ss. 36, 37— Scope—''Widow', meaning of_ 

Widow of a pre-deceased son succeeding to a 
statutory tenant — Subsequent surrender by her 
in favour of her daughter’s son — Succession is 
governed by S. 36 and not by S. 37 48 

- Ss. 36 and 35 —Applicability—W r hen widow 

inherits as a widow of her deceased husband and 


Tenancy Laws—U. P. Tenancy Act (contd.) 
when she is in possession in her own right under 
a fresh contract 256 

-S. 37—See ibid, S. 36 • 48 

- S. 43 —Applicability 216 

-S. 54(2) (before its repeal in 1947) and 


S. 242 — Acquisition proceedings under S. 54— 
Restoration proceedings under S. 54 (5) — Suit 
for declaring restoration order ultra vires—Juris, 
diction of Civil Courts to grant declaration not 
barred—(Civil P. C. (1908), S. 9) 578 

-Ss. 60, 61, 63, 242 — Jurisdiction of Civil 

Court—(Civil P. C. (1908), S 9) : A. I. R. 1949 
All. 257 and A. I. R. 1952 All. 496, Overruled 

729 

- S. 61—See ibid, S. 60 729 

_S. 63—See ibid, S. 60 729 

- Ss. 94, 180 (2) and 244 — Declaration 

under S. 180 (2)—Assessment of rent under S. 94 

236c 

-S. 160 (3)—See Penal Code (i860), S. 103 

327 

- S. ISO 

See also (1) ibid, S. 183 (FB) 85 

(2) Penal Code (1860), S. 103 327 
Ss. 180, (as amended in 1947), 242— Suit 


pending in Civil Court—Effect of amendment— 
Proceedings held without jurisdiction — U. P. 
General Clauses Act (1 of 1904), S. 6 2546 

_S. 160 (2)—See ibid, S. 94 236c 

Ss. 183, 206 (e) and 180 — Applicability- 


Suit for possession of grove land—Cause of action 
arising before repeal of Tenancy Act by U. P. 
Zamindari (Abolition and Land Reforms) Act— 
Court having jurisdiction — (Tenancy Laws— 
U. P. Zamindari (Abolition and Land Reforms) 
Act (1 of 1951), Ss. 19 and 209) — (Tenancy 
Laws — U. P. Zamindari (Abolition and Land 
Reforms) Order (1952), Paras. 2 and 5)—(Civil 
P. C. (1909), S. 9) (FB) 85 

-S. 206 (a)— Applicability—Grove holders 

709 

-S. 206 (e)-Sce ibid, S. 183 (FB) 85 

-S. 242 

See also (1) ibid. S. 54 (2) 578 

(2) ibid, S. 60 729 

•S. 242 —Suit under S. 9, Specific Relief Act 


—Defendant not alleged to be tenant—Jurisdic¬ 
tion of Civil Court is not barred—(Specific Relief 
Act (1877), S. 9) 733 

t-S. 243— Judgment without hearing parties 

—(Revenue Court Manual, R. 170) —(Civil P. C. 
(1908), O. 41, R. 30) : 1951 All. L. J. 548 = 
A. I. R. 1952 All. 90, Overruled (FB) 264 

-S. 244-See ibid, S. 94 236c 

-S. 288 —Debt Laws — U. P. Agriculturists' 

Relief Act (27 of 1934), S. 12 146a 

_ S. 288 (1)—See U. P. Encumbered Estates 

Land Act (25 of 1934), S. 11 (3) 5756 

- S. 295A (inserted by O. P. Tenancy Amend. 

ment Act 10 of 1947)— Applicability — Suit for 
ejectment of sub-tenant—Defendant denying his 
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Tenancy Laws—U. P. Tenancy Act (contd.) 
status_Court finding that defendant was sub¬ 

tenant—Suit decreed before amending Act came 
into force — Appeal against decree dismissed— 
Second appeal after amending Act came into 
force — Defendant’s counsel accepting position 
that he was sub-tenant — Mere fact that decree 
was passed in ejectment of defendant held would 
not change his status and, therefore, section was 
applicable 217a 

- S. 295A (inserted by (J. P. Tenancy Amend. 

ment Act 10 of 1947) — Suit in ejectment— 
Anticipatory decree 217b 

-S. 2954—Applicability—Tenancies already 

extinguished 254a 

- S. 295A —Right to 723 

- Sch. II—See Civil P. C. (1908), S. 151 

(FB) 467a 

- Sch. II, List II, Item 11 — See Evidence 

Act (lc72), S. 114 (FB) 467c 

- Sch. II, List II, Item 11 — ‘Collector’, in¬ 
terpretation of — (Interpretation of Statutes— 
Harmonious construction) — (Civil P. C. (1908), 
Pre.) (FB) 4676 

- Sch. II, List II, Serial No. 13— Party’— 

Meaning of—Civil P.C. (1908), 0.41, R. 11 : 608 

-- Sell. IV, Group F, Serial No. 7, Cl. (5 )— 

‘Date of final decree’, meaning of — (Civil P. C. 
(1908), O 41, R. 5 (1)) : 1943 Oudh W. N. 501: 
A. I. R. 1944 Oudh 90 : 216 Ind. Cas. 2, Over, 
ruled (FB) 747a 

U. P. Tenancy Amendment Act (10 of 1947), 
S. 31 —"Pending under the said Act”—Suit filed 
in Civil Court 219 

U. P. Zamindari Abolition and Land Re¬ 
forms Act (1 of 1951) — Legislature dissolved 
—Act does not cease to be operative—(Constitu- 
tion of India, Arts. 372 (1), 382 and 31 (4)): 92a 
-—-Principle of compensation—Question decided 

by Supreme Court — It cannot be reagitated_ 

(Constitution of India, Arts. 31 (2), 31A and 14) 

926 

-—5. 4 —Date of vesting can be the same as 
the notification declaring the date 92d 

- S. 9—See also ibid, S. 18 406d 

—S. 9— Held' and 'belong to’ — (Words and 
Ihrasos) 406(Z 

~—& 9 —Construction by trespasser on sir land 

Li. o io «ci i • 406e 

, ,, ■ 9 — Subject to the provisions of this 

Act —Refers to rights and liabilities of Bhumidars 

77 7 ? 7 I 5 ,T£f^ T o Dan0y Laws —U. P. Tenancy 
Act (17 of 1939), S. 183 (FB) 85 

ST#?-‘I enancy Laws-U. P. Tenancy 
Aot (17 of 1939), S. 183 ( FB ) 35 

336 (2)—See Court-fees Aot (187U), S. 10 

I'm) Z 0ri!,” d (Ty s bolitl011 “* Ll " d «=- 
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U, P. Zamindari (Abolition and Land Re¬ 
forms) Order (contd.) 

_ Pr. 5 —See Tenancy Laws—U. P. Tenancy 

Act (17 of 1939). S. 183 (FB) 85 

Tort—Defamation—Damages—Suit for—Cause 
of action when arises 302 d 

-Defamation—Qualified privilege — Remark 

by superior officer about his subordinates 302e 
-Defamation — Publication of defamatory re¬ 
marks by an official when privileged 3020 

-Defamation—Defamation of rival by way of 

retaliation if permissible 3026 

-Defamation — Defence of justification — 

Pleading and proof — (Civil P. C. (1908), O. 6, 

R. 4)—(Evidence Act (1872), Ss. 101 to 103):302i 

Transfer of Property Act (4 of 1882), S. 2 — 
See ibid, S. 51 4494 

- Ss. 5 and 6 (a) —Family settlement — Re¬ 
versioner giving up half share in property in pos- 
session of widow after her death — If transfer of 
spes succession^ — Reversioner if estopped from 
claiming entire property—(Evidence Act (1872), 

S. 115)—(Hindu Law—Family settlement) 213 

-S. 6 (a)—See ibid, S. 5 213 

-S. 8 —Transfer of grove 705 a 

- S. 38—See Hindu Law—Alienation 406/ 

-S. 51 — Improvement — Construtions over 

sir land are not improvements 406i 

- S. 51 —Licencees making constructions over 

sir land _ No belief in good faith that they are 
absolutely entitled to the property—Not entitled 
to compensation 406 / 

-Ss. 51 and 2 — Applicability to transfer in 

execution of decree — Consideration of equity_ 

Principle of ‘caveat emptor’ if applies 4494 
- S. 60 

See also (l) Debt Laws — U. P. Agricul- 

turists Belief Act (27 of 1934), 
S.12 472 

(2) Limitation Act (1908), Art. 148 

6206 

--S. 60 — Right of redemption — (Civil P. C 

a 1 wot ° 1 3 i1 7 l~^ H' P< Agriculturists' Relief 
Act (27 of 1934), S. 12) §03 

-Ss. 60 and 62 —Scope 

-S. 62 

See (1) ibid, S. 60 33 ^ 

(2) Limitation Act (1903), Art. 143 

—S. 6206 

See also (I) Civil P. C. (1908), O. 34, R. 1 

. _, 296c 

( 2 ) Debt Laws U. P. Temporary 
Postponement of Execution of 
Decrees Act (10 of 1937), S. 5 

_o q • . . 296c 

——a. 6 Y7 , k on Prior mortgage—Subsequent 
mortgagee impleaded _ Failure of subsequent 
mortgagee to redeem-Effect 147 * 

—— S. 73 ~ Principle of substituted security — 
Usufructuary mortgage of zamindari rights and 
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T. P. Act (contd.) 

'sir' land—Loss of zamindari rights — Mortgage 
attaches to exproprietary tenancy — Non-trans¬ 
ferability of exproprietary tenancy — Effect — 
(Limitation Act (1908), Art. 144) 1476 

- S. 76—See Debt Laws—U. P. Agriculturists 

Relief Act (27 of 1934), S. 12 472 

_S. S3 — See Debt Laws—U. P. Agriculturists 

Relief Act (27 of 1934), S. 12 33c; 472 

_ S. 92 — Prior mortgagee purchasing mort¬ 
gaged property—Sale consideration consisting of 
amount of bis own mortgage and also that on 
subsequent mortgage — Amount of subsequent 
mortgage kept with vendee to pay the subsequent 
mortgagee—Vendee mortgagee is not subrogated 
to the rights of the subsequent mortgagee 296<Z 

-Ss. 105 and 107 — Kabuliat cannot create 

lease 499 

_S. 10 C—Plaintiff obtaining permission from 

District Magistrate under S. 3, U. P. (Temporary) 
Control of Rent and Eviction Act — Even then 
notice under S. 10G. T. P. Act is necessary — 
(Houses and Rents—U. P. (Temporary) Control 
of Rent and Eviction Act (3 of 1947), S. 3) 

218a 

-S. 106 —Underlying principle—Notice asking 

tenant to vacate house by 1st May 1947 is valid 

2186 

- S. 106 —Notice expiring with end of month 

of tenancy—Notice held valid 5986 

_ S. 107—See ibid, S. 105 499 

-- S. Ill (g)— Forfeiture for denial of title 

797 a 

-S. Ill (g) —Forfeiture for denial of title — 

Denial of title of the heir of landlord acts as a 
forfeiture of tenancy — AIR 192G Cal 1205, Dis¬ 
sented from 7976 

- S. Ill (g) —Forfeiture for denial of title — 

When title of real owner is denied if amounts to 
selling up a title in somebody else 797c 

Trust—‘De facto’ trustee looking after trust for 
5-6 years can maintain suit for recovery of trust 
property 449e 

Trusts Act (2 of IS82), S. 1 — Applicability_ 

(Hindu Law—Religious Endowment—Dedication) 

4496 

- S. 56 — Applicability — (Negotiable Instru¬ 
ments Act (1881), S. 31) 637c 

D. P. Agricultural Income-tax Act (3 of 1949) 

_Recovery of tax—Durden of proof—Avoidance 

of tax—(Income-tax Act (1922), S. 1) 25c 

__ S. 6(1) Proviso 

See also (1) Constitution of India, Art. 226 

25(7 

(2) Evidence Act (1872), S. 114 
Illus. (e) 256 

- S. 6 (1), Proviso I—Interpretation—Proviso 

is not limited in its application to variation of 
method of compulation of income in the course 
of a year 25a 


U. P. Agricultural Income-tax Act (contd.) 

-S. 6 (l), Proviso 1 — Discretion under _ 

Exercise of — Consideration as to loss of revenue 
—Relevancy 25c 

- S. 6 (1), Proviso 1 — Validity — Provision 

does not infringe Art. 14 or Art. 19 (f) of the 
Constitution of India — (Constitution of India, 
Arts. 14 and 19 (f)) 25/ 

-S. 6(1), Proviso — Grant of permission to 

assessee to change method of computation of his 
income—Board of Revenue acts in its executive 

capacity — (Constitution of India, Art. 226 _ 

Judicial or administrative order) 25 h 

- Ss. 15 (3) and 44 — Rules under S. 44, 

R. 22 (2)—Period of notice 622a 

- S.24(4) — Opposite party in proceedings- 

under 6226 

- S. 44—See ibid, S. 15 (3) 622a 

U. P. Agriculturists’ Relief Act (27 of 1934) 
See under Debt Laws 

U. P. Controlled Cotton Cloth and Yam 
Dealers’ Licensing Order (1945), Cl. 2(a) — 

See Cotton Cloth and Yarn Control Order (1945), 

Cl. 3 (a) 245a. 

U. P. Debt Redemption Act (13 of 1940) 

See under Debt Laws 

D. P. Distriot Boards Act (10 of 1922), S. 174 
— Bye-laws under — Bye-law No. 1 of District 
Board, Rae Bareli — Validity — (Constitution of ^ 
India, Art. 19 (1) (g)) 95 

- S. 174 (2) (fcj—License fee 415 

-S. 192 (3) — See Limitation Act (1908), 

S. 23 104 

U. P. Encumbered Estates Act (25 of 1934) 

See under Debt Laws 

D. P. Foodgrains Control Order (1949), 

Cl. 3(1)—See also Criminal P. C. (1898), S. 439 

101 c 

- Cl. 3 (1 )—Interpretation — Provision ambi¬ 
guous — Benefit should he given to accused — 
Mens rea—(Interpretation of Statutes — Ambi. 
guity)—(Penal Code (i860), S. 40) 101a 

+- Cl. 3 (vii )—Constitutionality — (Constitu¬ 
tion of Indio, Art. 19 (1) (g) and (6)) 545c 

- Cl. 3 (vii)— "Carrying”, interpretation 

5456 

I- Cl. 3 (vii )—Constitutionality — (Constitu¬ 
tion of India, Art. 14) 545 d 

- Cl. 3 (ix)— Scope—Clause not mandatory— 

It only contains saving provision 545a 

- Sch. 6, Para. 2 — See Interpretation of 

Statutes 774 

: U. P. Foodgrains Procurement Order (1949), 
Para. 1 —Validity of order—(Essential Supplies 
(Temporary Powers) Act (1946), S. 3 (2) (f)) 

475 

D. P. General Clauses Aot (lof 1904), S. 4( 10) 
—See Houses and Rents—U. P. Temporary Con¬ 
trol of Rent and Eviction Act (3 of 1947), S. 3 
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Ui P. Industrial Disputes Act (28 of 1949), 
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D. P. Land Utilization Act (5 of 1948), S. 3 
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Art. 226) 585 

U. P. Medioal Act (3 of 1917), Ss. 25, 26— 
Practitioners—(Constitution of India, Art. 226) 

580a 

- S. 26—See ibid, S. 25 580a 
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U. P. Panchayat Raj Act (26 of 1947), S. 1— 
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A. I. R. 1953 Allahabad 1 

Bind Baski Prasad and Gurtu JJ. 

The Union of India — Appellant v. S. M. 
King and another — Respondents. 

Letters Tatcut Appal No. 45 of 1951, D/- 80-7-1952, 
from decision of Brijmohanlal J. in Matrimonial Suit 
No. 1 of 1951, D/- 1-8.1951. 

(a) Provident Funds Act (1925), S. 2—Money in 
deposit in provident fund—Subscriber retiring from 
service—Effect. 

Money in deposit with the Railway Administration in 
the Railway Provident Fund i* provident fund within the 
meaning of the Provident Fluids Act although the suhscri- 
ber has retired from railway service : A. 1. R. 1952 S. C. 
227, Pel on. [Para 1C ] 

Anno. P. F. Act, S. 2, N. 1. 

(b) Provident Funds Act (1925), S. 3 (l)-Direction 
in decree to send amount to subscriber’s wife amounts 
to assignment. 

The direction in the decree of a Court to the Railway 
Administration to send a portion of the amount from the 
provident fund due to the subscriber amounts to an assign- 
ment of that portion. Such a direction is not binding upon 
tne Railway Administration because it contravenes the 
E™ 18 *®*® S. 8 (1), Provident Funds Act : A. I. R. 1952 
S. 0. 22/, Rei on; A. I. R. 193S Oudh 48. held no longer 
good law. {[ > lf 

Anno. P. F. Act, S. 3, N. 2. 1 ^ 1 

dent SWarHV ~ ,0r AppeUant: Sin 0h ~ for Itcs^on- 

SfK P«r« S . 

13, 14, 17 


1951 (All) 


{ 1952 S C J 326 : (A I R 1952 S C 227) 
l 51; Matrimonial Suit No. 1 of 1951, D/- 1-8- 

{■r?! iS 0 ^ 1 N810 : ( A 1 R 1951 Cal 25) 

( 51) A I R 1951 Cal 285 

38 0udh 48: (13 Luck «g) 

(1887) 18 Q B D 127 : (5G L J Q B 15) 

p ® i “ d . Basn , i Praaa d J. - This is a Letter 
patent App eal arising out of a matrimonial sui 
for judical separation. The facts are as follows 

wainT. JaD n 19 , 51 - Mrs ‘ Kne brought a sui 
against her husband, S. M. King, who was ai 

fijgma driver in the East Indian Railway, prayin' 

S6parafci0n ’ Simony aS 

tenance Aft ^ ° rder for their main 

Sn ^ r S Pl '° greSS ° f th0 Suit »P tO 1 

iS' t “r mpromiso "'“ s Mchca bei ’ reei 


the parties and it was filed in the Court on 17th 
July 1931. The relevant terms of the compromise 
were as follows: 

“(a) That both the petitioner and the respondent have 
agreed to go to U. K. together or wherever it may be so 
decided to live together with their children. 

(b) That out of the sum of Rs. 18,450 to the account of 
the respondent’s provident fund money in the Railway, 
about which an injunction was issued to the Railway by 
this Hon’blc Court, the respondent agrees to give Rs. 
13,000 to the petitioner including cost of suit to be placed 
at her account at the Grindlays Bank, Bombay, and a sum 
of Rs. 5,000 to be placed at the account of the three minor 
daughters to be kept in trust for them at the Grindlays 
Bank, Bombay, and to be given to each of them equally on 
attRiniug majority. 

(c) That the petitioner agrees not to claim any main¬ 
tenance or allowance for her and for the minor children in 
future, or for the past and agrees to maintain and look- 
after her three minor children properly and relieves tho 
respondent from any responsibility for'payment on this 
account. 

(d) That the petitioner agrees to bear all costs of tho 
suit and the respondent will not be liable to pav any such 
costs of the petitioner or her debts or liabilities on her 
behalf. 


(e) That the petitioner agrees to withdraw her suit 
men honed above on payment of all costs of parties settled 
at Rs. 1,000 and agrees that the said amount bo paid in 
Court by the Railway out of the amount of Rs. 13 000 to 
be transferred to Grindlays Bank on her account.” 


(23 It may be mentioned that along with the 
plaint a petition was presented by Mrs. King for 
an injunction to Mr. King to restrain him from 
withdrawing ns. 18,450 out of his provident fund 
deposited with the Railway Administration. Tho 
same day a learned Judge of this Court ordered a 
temporary injunction to restrain Mr. King from 
withdrawing the sum of rs. 18,450 from his pro- 
v ident fund and the Railway Administration from 
paying the same to him. When tho compromise 
iMis hied this Court passed the following order : 

. ret . lt ' 0n ! S , a , llo ' vc ' 1 to bo withdrawn. The railway 
adniraistmtion shall be ordered to send a sum of R s . 13 000 

Lilnitoa - to be deposited to 

dp^» d i t ? P et ' t,oner anil a sum of Rs. 5,000 to b« 

Rwh the mf dlt of the thrco minor children named 
No Pctit'on. The balance of Rs. 450 shall be released 
Wo order as to costs.” *«tcaaea. 


2 Allahabad Union of India v. S. M. King (Bind Basni Prasad J.) 


[3] When the order was communicated to the 
Railway Administration it applied to the Court for 
the recall of the order passed on 17th July 1951. 
In the aflidavit filed in support of the application 
it was mentioned that according to the rules of 
the fund an employee of the Railway is entitled 
to 9o% of the provident fund due to him on his 
proceeding on leave preparatory to retirement and 
the balance of 10 % is payable when he finally 
retires from the service. Mr. King took leave pre¬ 
paratory to retirement from 1st December 1950 
ami was thus entitled to get 90% of his provident 
fund from the Railway Administration. The total 
sum due to him under the provident fund account 
was ns. 29,184. The Railway Administration men¬ 
tioned that in compliance with Die Court’s order 
ns. 18,450 out of the provident fund money had 
been withheld. It was contended that under s. a. 
Provident Funds Act, 1925, provident fund money 
is not in any way capable of being assigned or 
charged and is not liable to attachment under any 
decree or order of any Court in respect of any 
debt or liability incurred by the subscriber or 
depositor, and that under s. 4 of the said Act the 
provident fund money is payable to the subscriber 
or the depositor and in the event of his death to 
his nominee. It was pointed out that in view of 
these statutory provisions, the Railway Adminis¬ 
tration was not in a position to send the money 
to the Grindlays Rank or dej)osit in the name of 
Mrs. King or of her minor children, because the 
statute casts a duty upon the Railway Adminis¬ 
tration to pay the money only to the dei>ositor or 
the subscriber. 

[4] This application came up for hearing before 
a learned Single Judge on 1-8-1951, who in partial 
modification of the order dated 17-7-1951, directed 
that one cheque of ns. 13,000 and another of 
ns. 5,000 shall be drawn up by the Railway Ad¬ 
ministration in favour of the Registrar of this 
Court and after these cheques have been received 
learned counsel for Mrs. King should take steps to 
get the money deposited in Grindlays Rank in terms 
of the compromise arrived at in the case. 

[5] Against the last mentioned order the Rail¬ 
way Administration has preferred this appeal. The 
contention is that the order of the learned single 
Judge directing the Railway Administration to 
pay the provident fund money due to Mr. King in 
Court is wholly without jurisdiction because the 
money is not liable to be attached or assigned and 
the order amounts to a virtual attachment of 
Mr. King’s provident fund money. 

[G] Respondent 1 Mr. King contends that Mrs. 
King has not carried out her part of the compro¬ 
mise inasmuch as she is not living with her hus¬ 
band and so she is not entitled to the reliefs asked 
for. 

[7] Respondent 2 Mrs. King contends that the 
compromise was not conditional and that she is 
entitled to the money without being called upon 
to live with her husband. She states that the 


A. I. R. 

treatment of Mr. King is so bad that it is not pos¬ 
sible for her to live with him. She disputes also 
the point of law urged on behalf of the Railway 
administration. 

[8] This appeal came up for hearing before a 

Division Rench on 5-9-1951, and on that date the 
parties agreed as follows : v 

“The Railway Administration will draw two cheques 
for Rs. 13,000 and 5,000 respectively in the name of Mr. 

S. M. King, and these cheques will be delivered to the Re¬ 
gistrar of this Court within three days. Mr. Alan Singh 
(counsel for Mrs. King) will request Mr. S. M. King to en¬ 
dorse the first cheque in favour of Mrs. T. A. King in her 
personal capacity and the second in favour of that lady 
as guardian of the infant children. Should lie fail to do so, 
Mrs. King will take such steps as she may be advised.” 

[9] Learned counsel for the Railway Adminis¬ 
tration made it clear that if the amounts for which 
the cheques were drawn were not realised by Mrs. 
King, the Railway Administration would not, 
when this appeal came up for hearing, raise the 
plea that its liability to Mr. S. M. King lmd been 
discharged. Counsel for Mrs. King undertook that 
in such circumstances he would not contend that 
the drawing of the cheques was evidence that the 
amounts for which they were drawn were not pro¬ 
vident fund money. 

[ 10 ] On G-9-1951, learned counsel for Mrs. King 
wrote to Mr. King to come to Allahabad and to 
endorse the two cheques in possession of the Re¬ 
gistrar of the High Court in favour of his client. 
Rut Mr. King declined to make endorsements and ^ 
contended that the compromise was conditional. 

[ 11 ] The first question for determination is who- 
ther the order dated 1-8-1951, passed by the learn¬ 
ed single Judge is capable of being enforced 
against the Railway Administration. That order 
was passed upon the compromise dated 17-7-1951, 
arrived at between Mr. and Mrs. King. The Rail¬ 
way Administration was no party to it. The se¬ 
cond question is as to what is the effect of the 
agreement reached on 5-9-1951, during the penden¬ 
cy of this appeal. 

[ 12 ] Sub-section (l) of s. 3, Provident Funds 
Act, 1925, provides : 

“A compulsory deposit in any Government or Railway 
Provident Fund shall not in any way be capable of being 
assigned or charged and shall not be liable to attachment 
under any decree or order of any Civil, Revenue or Crimi¬ 
nal Court in respect of any debt or liability incurred by the 
subscriber or depositor, and neither the Official Assignee 
nor any receiver appointed under the Provincial Insolven¬ 
cy Act, 1920, shall be entitled to or have any claim on, 
any such compulsory deposit." 

[ 13 ] Learned counsel for the appellant relies 
ui)on the Dominion of India v. Mahabir Lall , 
a. 1 . R. 1951 cal. 285, and a recent decision of 
the Supreme Court in Union of India v. Ilira- 
devi , 1952 s. 0 . j. 326. The first case is of 
no help in the present appeal because there the 
Court had ordered the Chief Accounts Officer 
of the East Indian Railway to make over to 
the receiver appointed in the execution of a 
decree the provident fund money due to the judg¬ 
ment.debtor. This order was made before the 
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had become payable to the depositor. The wife and children because according to it the pro- 
- - - • •• * r '— 1 — pcrty in the fund to the extent of es. 16.000 wn« 
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case was decided by the Calcutta High Court on 
the simple ground that as the money had not be¬ 
come payable according to s. 4 , Provident Funds 
Act, the execution Court was wrong in appointing 
a receiver. 

[ 14 ] In The Union of India v. Hira Devi, 1952 
if s. C. J. 326, the facts were as follows: Hira Devi 
held a money decree against one Ram Grahit 
Singh, who retired on 31-1-1947, as a Head Clerk 
in the Dead Letter Office, Calcutta. On 1-2-1949, 
sho got a receiver appointed for collecting the 
money standing at the credit of the judgment- 
debtor in the provident fund with the Postal Au¬ 
thorities. The Union of India intervened with an 
application for setting aside the order appointing 
the receiver. That application was dismissed for 
reasons given in The Union of India v. Sm. Hira 
Devi, 54 cal. w. N. 840. The view taken by the 
Court was that a receiver could be appointed in 
execution of a decree in cases where attachment 
in execution of the decree had been expressly pro¬ 
hibited by Statute. Against this decision there 
was an appeal to the Supremo Court which has 
held that a receiver cannot be appointed iu exe¬ 
cution in respect of provident fund money duo to 
a judgment-debtor as it cannot be assigned or 
charged and is not liable to any attachment. The 
prohibition against the assignment or attachment 
/ of such compulsory deposit contained iu s. 3 of 
4 the Act is based on grounds of public policy. 
Where the interdiction is absolute, to allow a 
judgment-creditor to got at the fund indirectly by 
means of the appointment of a receiver would be 
to circumvent the statute. 

[16] The distinguishing feature in the present 
case is that here the amount in the provident 
fund of Mr. King is not sought to be taken in 
execution of any decree or order of any Court "in 
respect of any debt or liability incurred by the 
subscriber or depositor.” It is in pursuance of a 
compromise reached between him and his wife 
that the latter asks for the payment. But s. 3 , 
Provident Funds Act, 1925, prohibits also an as’ 
signment of the deposit in the provident fund. 
The word "assign”, according to Webster’s Dic¬ 
tionary, means “to transfer or pass over property 
to another, whether for. the benefit of the assignee 
or of the assignor’s creditors, or in furtherance of 
some trust.” 

[16] In The Union of India v. Hira Devi, 
(1952) s. c. j. 326, it has been held by the Supreme 
Court that the provident fund money not paid to 
the subscriber after the date of his retirement is 
compulsory deposit” within the meaning of the 
Provident Funds Act, 1925. There can, therefore, 
M no doubt that the money in deposit with the 
Railway Administration is provident fund within 
the meaning of the Act although Mr. King has 
retired. The real effect of the compromise dated 
^-7-1951, is to assign a part of the money due to 
Mr- King on account of the provident fund to his 
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transferred by Mr. King to his wife and children. 
The fact that subsequently by the order dated 
1-8-1951, the Court directed the two cheques to be 
drawn in the name of the Registrar of this Court 
can make no difference because the essence of the 
transaction was to pay ns. 18,000 to Mrs. King and 
her children. We must see to the pith and the 
substance and not to the form of the matter. 

[17] Learned counsel for Mrs. King relies upon 
N. A. M. Moore v. .4. R. Moore a. i. i:. 1938 
oudh 48. That was a case where a divorce decree 
provided that the respondent should secure to the 
applicant a gross sum of ns. 3,000 and that he 
should execute a proper instrument securing that 
payment. In execution of that decree the wife 
applied praying that ns Mr. Moore had failed to 
provide her with ns. 3,000 for her and her child¬ 
ren’s maintenance the Court may under o. 21 , 
n. 34, Civil P. C., execute an instrument on be¬ 
half of Mr. Moore for securing the said sum to 
her. She suggested that the document should take 
the form of a special powor-of-attorney in favour 
of the applicant authorising her on behalf of the 
judgment-debtor to withdraw a sum of Ks. 3,000 
out of the provident fund of the judgment-debtor 
in the Railway Company in which ho was em- 
ployed. The Oudh Chief Court granted this re¬ 
quest and held that it did not offend against 
s. 3 (l), Provident Funds Act. The reason as¬ 
signed was as follows: 

“In the first place the manner in which the money is 
sought to be recovered by the applicant is neither an as¬ 
signment nor a charge nor an attachment. In the second 
place the amount decreed against the judgment-debtor 
cannot also be said to have been decreed in respect of any 
debt or liability ‘ incurred by the subscriber ’. The words 
'incurred by the subscriber ’ appear to us to show that 
the prohibition is against realization of monev in respect 
of any debt or liability that the subscriber himself incur¬ 
red voluntarily, but in the present case the liability of the 
judgment-debtor to pay Rs. 3,000 to the applicant was 
imposed on him by this Court's decree and was not in¬ 
curred by him voluntarily.’’ 

In the present case the transfer of rs. 18,000 out 

of the provident fund of Mr. King was voluntarily 

agreed to by him in the compromise and the 

decree of the Court only recorded that compro- 

rnise^ It does not appear that in the case before 

the Oudh Chief Court there was any compromise 

between the parties. Moreover having regard to 

the principles enunciated by the Supreme Court 

m I he union of India v. Hira Devi (1952 s c J 

326) the view taken by the Oudh Chief Court ‘ in 

the aforesaid case is no longer good law, for their 

Lordships of the Supreme Court observed • 

mnnt nr°Jr US ,! ha i the prokibition "gainst the assign- 
ment or the attachment of such compulsory deposit is 

Ssolutf T n S H P " bli ° r Uoy ' Where ,bc interdiction 
“?;a- rt v 0W R creditor to get at the 

y by me8nS ? f the a PPO‘ntm 0 nt of a receiver 

i Clr ° Um , Ven the ^ tnt0 - ThRt ^.ch a frustra- 

rermitted h w ft 7-^ J6C *2 ,<; g islatioa should not bo 

1 “ ,d , do I wn by the Court of appeal as early as 
1886 in the case of Lucas v. Harris, ((1887) 18 Q. B. D. 
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127), where the questiou arose with reference to a pension 
payable to two otticers of Her Majesty's Indian Army.” 

[is] It is true that in the present case there 
is no request for the appointment of a receiver. 
But when the cheques were directed by the learn- 
ed single Judge to be drawn in the name of the 
Registrar he was virtually to act as a receiver to 
collect the funds for the benefit of Mrs. King and 
her children. The direction in the decree ot this 
Court dated 17-8*1051, to the Railway Adminis. 
nation to send a sum of rs. 13,000 to Grindlavs 
Bank Limited to be deposited to the credit of 
Mrs. King and a sum of rs. 5,000 to be deposited to 
the credit ot the three minor children is, therefore, 
not binding upon the Railway Administration 
because it contravenes the provisions of s. 3 (l), 
’Provident Funds Act, inasmuch as it amounts to an 
assignment of this sum from the provident fund 
of Mr. King to his wife and children. So long as 
Mr. King is alive he alone is entitled to realise 
ihe amount from the provident fund; vide s. 4 of 
the Act. Nor does the order dated 1-8-1931, 
passed by the learned single Judge make any 
difference in the position for although the cheques 
may be in the name ot the Registrar the two sums 
of i;s. 13,000 and rs. 5,000 are meant really for 
Mrs. King and her children. 

[19] The second question is whether the position 
as stated above has been altered on account of the 
compromise reached during the pendency of this 
appeal on 5-9-1951. This appeal was presented to 
the Court on 6-8-1951. It was directed to be listed 
lor hearing on 20-8-1951. As one of the Hon’blc 
Judges of the Bench was not present in Court on 
that date it was directed to bo listed as early as 
possible. It came up for hearing on 31-8-1951, 
3rd September and 4th September 1951, but it could 
not be reached. From the order sheet it appears 
that on 5-9-1951, learned counsel for the Railway 
Administration and for Mrs. King were heard. 
Mr. King was not present. Nor is the presence of 
his counsel noted in the order sheet. It appears 
to have been mentioned before the Court that the 
parties were likely to compromise and so the 
Division Bench passed the interim order dated 
5-9-1951. In compliance with this order, the Rail¬ 
way Administration deposited the two cheques in 
the name of Mr. S. M. King with the Registrar. 
But when Mr. King did not agree to endorse them 
in favour of his wife the latter made an applica¬ 
tion to the trial Judge on 28-9-1951, requesting that 
Mr. King may be directed to endorse the aforesaid 
two cheques and sign the receipts and on his de¬ 
fault this Hon’ble Court may be pleased to execute 
the receipts and endorse the cheques mentioned 
above. Notice was issued to Mr. King. He appear¬ 
ed and repeated that the compromise was a con¬ 
ditional one. As the agreement relied upon by 
Mrs. King had not been arrived at before the 
learned trial Judge, he directed on 26-10-1951, that 
Mr3. King’s petition be laid before the Letters 
Patent Bench. When this apical came up for 


hearing before a Bench on 12-5-1952, it was pointed 
out by the learned counsel for the appellant that 
Mr. King had not been formally served with the 
notice of the appeal. Notice was, therefore, direct¬ 
ed to go to him and after the service of notice on 
him this appeal was heard. It is evident from the 
above narration of facts that when the order was v 
passed by the Division Bench on 5-9-1951, Mr. King 
was not present and he had no notice of the appeal. 

He was no party to the agreement reached on 
5-9-1951. He is, therefore, not bound by it and as 
such under no obligation to endorse the two 
cheques in favour of his wife. The agreement of 
5-9-1951, therefore, falls to the ground as it was 
not subscribed by all the necessary parties. 

L20] The last question is whether the compro¬ 
mise dated 16 17th July 1951, gives an uncondi¬ 
tional right to Mrs. King to have a sum of Rs. 18,000 
— rs. 13,000 for herself and Rs. 5,000 for her 
children—from her husband, or is that right depen¬ 
dent upon her living with her husband. It may 
be noted that at present they are living apart, the 
wife is at Kanpur, while the husband is at Jubbul- 
pore. The terms of the compromise have been set 
out in detail at the beginning of the judgment. 
The very first term provides that the petitioner 
and the respondent would “live together with their 
children.” Mrs. King blames her husband for her 
inability to live with him, while Mr. King accuses 
his wife for this. It is not necessary to go into . 
this question, as the compromise falls for failure ) 
of consideration, since the agreed payment of money 
to Mrs. King and her children is not enforceable at 
law. 

[21 It is unfortunate that owing to the disputes- 
that have arisen the whole of this family is suffer¬ 
ing. But there is no help for this. Having regard 
to the terms of the compromise and the provisions 
of s. 3, Provident Funds Act, it is not possible for 
the Court to direct the payment of the sums to Mrs. 
King and her children. The solution lies in the 
hands of Mr. and Mrs. King. They should compose 
their differences, forget the past and live amicably 
with each other. We trust that Mr. King will not 
then grudge to place all what he has for his wife 
and children. 

[ 22 J The question now arises as to what order 
should be passed. In view of the findings reached 
above the order dated 1-8-1951, which modified the 
order dated 17-7-1951, passed on compromise falls 
to the ground. In fact the very compromise be¬ 
comes inoperative because one of its terms, namely, 
requiring the Railway Administration to deposit h 
a sum of Rs. 18,000 in Grindlays Bank Limited, ’ 
Bombay, is contrary to law. With the failure of 
that important condition of the compromise the 
whole compromise falls to the ground, the illegal 
condition being inseparable from other conditions. 
For reasons given above, tho agreement reached 
in this appeal on 5-9-1951, also becoms inoperative. 
We think that the ends of justice demand that as 
all these three orders have become inoperative, the 
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matrimonial suit may bo restored and heard from 
tho stage at which it had reached before the peti¬ 
tion of compromise dated 16-7-1951, was filed in 
Court. 

[•23] The appeal is allowed. The order of tho 
learned trial Judge dated 1.84951, is set aside. 

- The order dated 17-7-1951, and the agreement 
reached during the Letters Patent Appeal be. 
tween the Railway Administrationjand Mrs. King 
on 5-9-1951, are also declared inoperative. Matri. 
monial suit No. 1 of 1951, Theodora Aimee King 
v. Sidney Martin King, is restored to its original 
number and the learned trial Judge shall proceed 
with the case from the stage it had readied before 
the deed of compromise dated 16.74951, was filed 
in Court and order passed on it on 17-7-1951. 
During the pendency of the matrimonial suit, the 
interim injunction restraining the Railway Admi¬ 
nistration from paying ns. 18,000 to Mr. King shall 
remain in force. In the circumstances of the case 
parties will bear their costs. 

AlV.S.B. Ordered accordingly. 
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Wai-i Ullah J. 

Pearey and others — Applicants v. State. 

Criminal Itcvn. No. 206 of 1951, D/- 4-2-1952. 

Criminal Procedure Code (1898), S. 350 (1) Pro¬ 
viso (a) — “Resummoned and reheard” — Witnesses 
must be examined, cross-examined and re-examined — 
Merely allowing cross-examination is not compliance 
with proviso (a) — Accused cannot be said to have 
proper and fair trial. 

Where there is non-coinpliauco with proviso (a) to 
S. 350 (1), the accusod cannot, be said to have a fair and 
proper trial. 

The expression “resummoned and reheard” io S. 350 (1) 
Proviso (a) clearly indicates that the witnesses named by 
the accused person must be resummoned and reheard i. e. 
heard afresh. Merely allowing cross-examination or further 
cross-examination of a witness so named by an accused 
person would not be sufficient compliance with the provi- 
sions contained in proviso (a) to S. 350 (1), Criminal P. C., 
and tho accused could not be said to have had a fair and 
proper trial. A. I. R. 1938 Mad. 724, Dissent.: A. I. 11. 
1945 Nag. 207, lief . [Para 9 j 

Anno. Criminal P. C., S. 350 N. 7. 

Bageshicari Sahai — for Applicants; J. n. Bhatt , 
Asst. Govt. Advocate — jor the Slate. 

REFERENCES: Courtwar / Chronological / Paras 
('98) A I R 1938 Mad 721 : (39 Cr L J 932) 9 

(’46) A I II1945 Nag 207 : (47 Cr L J 418) 7 

Order—The applicants have been tried and 
convicted of an offence under s. 379, Penal Code. 
They have been sentenced to pay a fine of ns. 25 
each or in default to undergo rigorous imprison- 
ment for one month. 

[ 2 ] They went up in appeal to the learned 
Sessions Judge, but the appeal was unsuccessful. 

[3] They have now come up in revision to this 
Court. 

t4] One of the main points urged by learned 
counsel in this Court is that the proviso (a) to 
J. 860 ( 1 ), Criminal P. C., was not complied with 
fully by the learned Magistrate who decided the 


case and therefore the conviction of the applicants 
is vitiated in law. 

[ 5 ] It appears that the trial of tho applicants 
proceeded before two other Magistrates before it 
came to the Court of the present Magistrate—-the 
Tahsildar Magistrate—who decided the case. It 
appears that all the five prosecution w itnesses in 
the case had been examined before other Magis¬ 
trates. When the case was taken up by tho Tahsildar 
Magistrate, au application was made on behalf of 
the applicants that they wanted a tie novo trial 
and that the prosecution witnesses might be produ¬ 
ced afresh. This application made by the appli¬ 
cants was resisted by the complainant. At this 
stage, it appears that the counsel for the appli¬ 
cants made a statement that two of the witnesses 
viz. p. \vs. 4 and 5, who wore formal witnesses 
might not be resummoned and reheard: in other 
words, that their evidence, already recorded might 
be acted upon in the trial by the Tahsildar Magis¬ 
trate. It was, however, claimed that the other 
three witnesses viz. p. \vs. 1 to 3—witnesses of fact 
—must be resummoned and reheard. The learned 
Magistrate, however, allowed only fresh cross- 
examination of these witnesses. Then the case 
proceeded further. Defence evidence was taken 
and the trial actually ended later in the convic¬ 
tion and sentence of the applicants. 

[6] Learned counsel for the applicants has con¬ 
tended, in the first place, that the trial of the 
applicants was vitiated in law inasmuch as the 
proviso (a) to s. 350 (l) was not complied with. 
Learned counsel has contended that the expres¬ 
sion "resummoning and rehearing”, clearly im¬ 
plies that tho witnesses in question must be 
summoned again and heard afresh i. e. that the 
witnesses should be examined in chief, then cross- 
examined and, if necessary, re-examined. If tin's 
interpretation is correct, obviously tho proviso (a) 
to s. 350 (l) has not been complied with in this 
case. 

[7] In support of his contention, learned counsel 
has relied upon the case of Nathu Bala j re v. 
Emperor, a. i. r. 1945 Nag. 207. It was held in 
that case by a learned single Judge of that Court 
that the witnesses should bo heard afresh from the 
start and that it was not enough merely to allow 
them to be cross-examined again. Admittedly this 
has not been done in tho present caso. Therefore, 
it is contended, there has been a violation of the 
provisions of proviso (a) to s. 330 (D, Criminal 
P. C. 

[8] The question is what is the consequence, if 
any, of this non-compliance on tho validity or 
otherwise of the trial and conviction of the appli- 
cants. The learned Judge, who heard the appeal 
has observed that ho was satisfied that the appli¬ 
cants had not been prejudiced by the fact that 
the material witnesses of fact wore not examined 
afresh. Iu tho Nagpur case cited above, it was 
held by the learned Judge, after an examination 
of a number of cases decided by various. Courts in 
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India, including our own. that the failure of the 
learned Magistrate who concluded the trial to 
comply strictly with proviso (a) to s. 350 (l) vitia¬ 
ted the trial. 

( 0 j Mr. Bhatt. the Assistant Government Advo¬ 
cate, has relied strongly on the case of 
In re liamamuni Reddi in a. i. r. 1938 
Mad. 724. decided by a learned single Judge of that 
Court. In that case, the learned Magistrate had 
merely allowed the witnesses to be further cross- 
examined and it was held that that amounted to 
a mere irregularity which did not vitiate the trial. 
With respect, I am not able to share the view of 
the learned Judge of the Madras High Court. 
On the other hand, it seems to me that the 
expression “resummoned and reheard” clearly 
indicates that the witnesses named by the accused 
person must be resummoned and reheard i. e. 
heard afresh. Merely allowing cross-examination 
or further cross-examination of a witness so 
* an accused person would not he suffi- 
cient compliance with the provisions contained 
in proviso (a) to s. 350 (l), Criminal P. C. I am 
accordingly satisfied that in this case, the proviso 
(a) to s. 350 (l), Criminal P. C. was not complied 
with as the result of which the applicants did not 
have a fair and proper trial of their cases. 

10 ] In view of what I have said above.it is 
not necessary to consider certain other objections 
which have been raised by learned counsel in the 
application for revision. 

Ill] The result is that I allow the application 
in revision and set aside the conviction and sent¬ 
ence passed upon the applicants. The fine, if paid, 
shall be refunded. 

A Ii.G.D. Revision allowed. 
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Ragiiurar Dayal and Agarwala JJ. 

(/. P. Singh — Applicant v. The Faculty of 
Law, University of Allahabad and another — 
Respondents . 

Writ Appln. No. 7004 of 1951. D/- 13-4.1952. 

(a) Allahabad University Ordinances for the Degree 
of Doctor of Laws (Published at page 302, Vol. I of 
Calendar of University of Allahabad for the year 
1948-49)—Thesis for Doctorate — Condition to be ful¬ 
filled — Faculty of law or sub-coinmittee — Consti¬ 
tution of India. Art. 226. 

Brfore a person can be admitted to the degree of Doctor 
of Laws one of the conditions to be satisfied is that “he 
has written an essay approved by the Faculty of Law, or 
by a Sub-Committee thereof on some subject connectod 
with Law or with Jurisprudence.’* The examiners apjoint- 
ed to examine the thesis cannot be deemed to be a Sub¬ 
committee of the Faculty of Law, when all the examiners 
were not members of the Faculty of Law. The Sub-Com¬ 
mittee, in the nature of things, must consist of the 
members of the larger body, i.e. the Faculty of Law. Jf 
the thesis submitted by the applicant has not been ap¬ 
proved by the Faculty of Law or by a Sub-Committee 
thereof the applicant cannot claim any mandamus to the 
University of Allahabad ordering it to accept his thesis 
and award him the degree of Doctor of Laws. [Para 7j 
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(b) Allahabad University Act (1921). S. 33 — Draft 
Ordinances-Estoppel—Resolution by Faculty of Law 

— Constitution of India, Art. 226 — Evidence Act 
(1872), S. 115. 

The draft Ordinances which were approved by the 
Faculty of Law and Academic Council but which have not 
been so far accepted by the Executive Council cannot 
become binding Ordinances unless they are made in 
accordance with the provisions of the Allahabad Univer- * 
sity Act of 1921. The mere fact that the University autho- 
rities acted in accordance with the provisions of the draft 
Ordinances would not make the draft Ordinances valid 
Ordinances properly made under the provisions of the 
Allahabad l niversity Act. The fact that the applicant sub¬ 
mitted a number of copies of his thesis, that examiners 
were appointed an 1 he was required to pay Rs. 200 
towards the fees to Ik? j>aid to the examiners cannot in 
any way operate as estoppel against the University in the 
absence of any direct representation by the University to 
the applicant that his application for the award of the 
degree would be considered in accordance with the provi¬ 
sions of the draft Oidinances. Any resolution passed by 
the Faculty of law about its awarding the degree of 
Doctor of Laws iu conformity with the award of the 
degree of Doctor in other Faculties will not allect tho 
mam question that the ordinances governing the grant of 
a degree of Doctor of Laws would be the Ordinances 
framed by the Executive Council under S. 33 of the Act. 
Unless the provisions of such Ordinances are contravened 
no case for the issue of a writ of mandamus can possibly 

[Fanis 8. 9] 

Anno. Evidence Act, S. 115, N. 4. 

(c) (Allahabad University) Draft Ordinances 10, 11 
and 12 — No viva voce examination — Application for 
writ of mandamus — Constitution of India, Art. 226. 

If the report of the majoriity of the examiners is that 
the thesis is satisfactory, the University would be bound 
to arrange for the holding of the viva voce examination. ] 
The Ordinances do not say what the Faculty is to do if 
the report of the majority of examiners of the thesis and 
the report of the viva voce examiners be satisfactory. 

NY here no viva voce examination of the applicant has 
taken place it is premature for the applicant to require tho 
.High Court to issue a writ of mandamus commanding the 
University to grant him the Degree of Doctor of Laws. 

[Para 11] 

(d) (Allahabad University) Draft Ordinances 11 and 
14 — Faculty of law asking applicant to revise thesis 

— Issue of writ of mandamus — Constitution of India, 
Art. 226. 

The University must give its approval to a thesis after 
it finds it absolutely satisfactory. If a thesis is uot ab- 
solutely satisfactory and tit for publication the University 
is to defer its approval in spite of the recommendations of 
the examiners. All what draft Ordinance 11 requires is 
that the Faculty shall accept the recommendation by the 
majority of the examiners of the thesis, but it does not 
say that the Faculty must accept it nt the earliest oppor- 
tunity after the receipt of the recommendations. Tho 
Faculty can take its time and cun take steps to see that tho 
thesis is iu such a form to which no objection can bo 
taken and which, i£ published, brings no discredit to the 
University. If in view of the report of the examiners tho 
Faculty of Law is of opinion that the applicant should 
revise his thesis in the light of the remarks of the exa- I 
miners it cannot be said that tho Faculty has acted in any 
uutair or obstinate manner or mala jide and that a case 
is made out for the interference of the High Court by 
ordering issue of a writ of mandamus or other direction 
ordering the Faculty of Law or the University to act in a 
particular manner. [Puni 12] 

Shanillm Prashad — for Applicant; S. K. L. Misra 
and M. It. Beg — fur Respondents. 

Raghubar Dayal J. — This is an application 
by G. 1\ Singh for tho issue of a writ of mandamus 
commanding the Faculty ot Law of the Uniter- 
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sityof Allahabad and the University of Allahabad 
to accept the recommendations of the majority of 
examiners for the award of the degree of Doctor 
of Laws of the University of Allahabad to tho 
applicant on his thesis for the same. 

[ 2 - 3 ] The facts leading to this application are 
as follows: 

The application of the applicant for permis¬ 
sion to supplicate for the degree of ll. d. was 
placed before the Faculty of Law on 19-10-1916. 
The Faculty granted the permission, approved the 
subject for the thesis and passed a resolution 
appointing a Committee of three persons to value 
his thesis. The applicant submitted his thesis to 
the Registrar in October 1947 for the award of the 
degree of Doctor of Laws. 

[4] On 18-12-1946 the Academic Council of the 
University resolved requesting the Faculty of Law 
to consider the revision of the Ordinances relating 
to the degree of Doctor of Laws. The Faculty of 
Law appointed a Committee for the purpose on 
13-3-1947 and accepted the Ordinances proposed by it 
on 7-12-1947. These draft Ordinances are in general 
agreement with the Ordinances for the degree of 
Doctors in other Faculties. The Academic Council 
accepted them on 21-3-1951. They were not accept- 
ed by the Executive Council of the University 
which resolved on 10-11-1951 that the recommen¬ 
dation be considered along with tho draft Ordi¬ 
nances for the D. Sc. and D. Litt. degrees. 


[5] It appears that on 13-3-1947, even before the 
acceptance of the draft Ordinances by the Faculty 
of Law, it agreed on the general principle that the 
award of the degree of Doctor of Laws would be in 
conformity with the award of Doctors’ degrees in 
other Faculties and considered the question of 
appointment of examiners to assess the thesis in 
place of one of the members of the Committee who 
declined to evaluate it and appointed another per¬ 
son, It also resolved that two other persons would 
bo viva-voce examiners. Ultimately the three exa¬ 
miners who actually examined the thesis submitt, 
ed their reports which were considered by the 
Faculty of Law on 18-3-1948. 

The Faculty resolved that the applicant be ask¬ 
ed to re-present the thesis after necessary revision 
and improvements in the light of the criticisms 
ottered by the examiners not earlier than six 
months and not later than two years. The appli¬ 
cant re-presented the thesis after revision in March 
1950. The reports of the examiners on the re-sub- 
mitted thesis were considered by the Faculty of 
Law on 20-3-1951. 


It did not accept the alleged recommeudatk 
ot the majority of the examiners for the award 
the degree of Doctor of Laws and resolved th 
the applicant be permitted to submit tho the; 
m . tho light of the criticisms made by the ex 
miners if he so desired. The applicant tin 
subnntted a re-presentation to tho Universi 
authoress m April 1951. It was rejected by t: 
faculty of Law on 27-10-1951. 


Law (Baghubar Dayal J.) 

[6] It is contended that the Faculty of Law was 
bound to accept the recommendation of the majo¬ 
rity of the examiners who recommended award of 
the degree of Doctor of Laws to the applicant, 

[7] The existing Ordinances for the degree of 
Doctor of Laws are published at p. 302, vol. i of 
the Calendar of the University of Allahabad for 
the year 1948-49. They provide that no special 
examination shall be held and that a person with 
the prescribed qualification may be admitted to 
the degree of Doctor of Laws without examina¬ 
tion if he satisfied two conditions. One of the 

conditions is that: I 

“he has written an essay approved by the Faculty of Law,| 
or by a Sub-Committee there of on some subject connected 
with Law or with Jurisprudence.” 

It is not disputed that the thesis submitted by the 
applicant has not been approved by the Faculty 
of Law or by a sub-Committee thereof. The three 
examiners appointed to examine the thesis cannot 
be deemed to be a Sub-Committee of the Faculty 
of Law, as all the three examiners were not 
members of the Faculty of Law. 

The Sub-Committee, in the nature of things, 
must consist of the members of the larger body, 
i. e. the Faculty of Law. It follows therefore that 
one of the conditions necessary to be satisfied be¬ 
fore a person can be admitted to the degree of 
Doctor of Laws is not satisfied. Consequently the 
applicant cannot claim any mandamus to the 
University of Allahabad ordering it to accept his 
thesis and award him the degree of Doctor ofl 
Laws. 

[83 The contention of the applicant is reallyi 
based on the provisions of the draft Ordinances 
which were approved by the Faculty of Law and! 
Academic Council but which have not been so far 
accepted by the Executive Council. These draft 
Ordinances cannot become binding Ordinances un¬ 
less they are made in accordance with the provi¬ 
sions of the Allahabad University Act of 1921. 
Section 33 provides procedure for the making of 
Ordinances and says that the Ordinances shall bo 
mnde by the Executive Council. It lays down cor- 
tain restrictions on the power of the Executive 
Council with respect to its altering the draft pro¬ 
posed by the Academic Council. The Ordinances 
made by the Executive Council are to have effect 
from such date as it may direct. But such Ordi¬ 
nances can be made void if the Court resolves to 
cancel the Ordinances or if the Chancellor signi¬ 
fies his disallowance of any Ordinance to the 
Court or tho Executive Council. 

As already mentioned, the Executive Council 
has not so far accepted these Ordinances. These 
Ordinances could not have taken effect till the 
Executive Council fixed a date for their enforce¬ 
ment. They were not submitted to the Court or to 
the Chancellor. It is, therefore, clear that these 
draft Ordinances do not in any way replace the 
Ordinances printed in tho University Calendar 
and cannot have any force as Ordinances of the 
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University. It is contended for the applicant that 
the Faculty of Law. the Academic Council and 
even the Executive Council and the Vice-Chan¬ 
cellor of the University have, in a way acted 
in accordance with the provisions of the draft 
Ordinances and have required the applicant also 
to take certain steps which were mentioned in 
the draft Ordinances and that therefore the Univer¬ 
sity is bound to act in accordance with these 
Ordinances so far as the application of the appli¬ 
cant for the award of the degree ot Doctor of 
Laws is concerned. 

^ We are of opinion that the mere fact that the 
University authorities acted in accordance with 
the provisions of the draft Ordinances would not 
make the draft Ordinances valid Ordinances pro¬ 
perly made under (lie provisions of the Allahabad 
University Act. It is true that the applicant sub¬ 
mitted a number of copies of his thesis, that exa¬ 
miners were appointed and he was required to pay 
Rs. 20 n towards the fees to he paid to the exa¬ 
miners. But these facts cannot in any way 
operate as estoppel against the University in the 
absence of any direct representation by the Uni¬ 
versity to the applicant that his application for 
the award of the degree would he considered in 
accordance with the provisions of the draft Ordi¬ 
nances. No such representation was made. 

The applicant, it may be said, seems to have 
been under the impression that the procedure laid 
down in the draft Ordinances would be followed 
in the matter of considering the propriety of 
awarding him the degree of Doctor of Laws or not, 
and such impression does not appear to have been 
really due to any representation of the University 
to him, as its requiring him to furnish a certain 
number of copies of the thesis, and to deposit 
its. 200 as fees for the examiners would not have 
been sufficient to make such an impression, but 
was due to his knowledge of what passed in the 
meetings of the Faculty of Law and of which he 
was a member probably on account of his appoint¬ 
ment ns a teacher in the University. The Faculty 
ot Law and the University could not have gone 
against the provisions of the existing valid Ordi¬ 
nances, and, therefore, could have recommended 
and conferred the degree of Doctor of Laws only 
if the Faculty of Law or its Sub-Committee had 
approved of the thesis. 

It is immaterial how the Faculty of Law ap¬ 
proved the thesis. If the Faculty of Law guides 
itself by the provisions of the draft Ordinances 
in the matter of its approving an essay for the 
conferment of the degree of Doctor of Laws such 
an action would be a matter for its discretion. 
Ihe Ordinances in force do not lay down pro. 
cedure to he adopted by it before it be in a posi¬ 
tion to approve any such essay. 

I9J Any resolution passed by the Faculty of 
Law about its awarding the degree of Doctor of 
Laws in conformity with the award of the degree 
of Doctor in other Faculties will, for similar rea- 
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sons, not affect the main question that the Ordi¬ 
nances governing the grant of a degree of Doctor 
ot Laws would be the Ordinances framed by the 
Executive Council under s. 33 of the Act. Unless 
the provisions ot such Ordinances are contravened! 
no ease for the issue of a writ of Mandamus can‘ 
possibly arise. 

io. Even if it he held for a moment that the 
University was bound by the provisions of the 
draft Ordinances in view of certain action which 
can be deemed to have been taken in accordance 
with its provisions, the question still remains 
whether the Faculty of Law has acted in such a 
manner as to require an order of this Court com¬ 
manding it to act in any other manner. 

Ml It would be necessary to reproduce certain 
draft Ordinances. Draft Ordinance no. 6 is: 

The thesis submitted by the candidate must bo en¬ 
tirely his own work and must be an original contribution 
to knowledge characterised either by the discovery ol 
new facts and their significance or by a new interpreta¬ 
tion of facts or theories; and, in either case, it should 
evince the capacity of the candidate for critical examina¬ 
tion and judgment. It shall also be satisfactory so far as 
its literary presentation is concerned aud must be suit¬ 
able for publication." 

Ordinance 8 is: 

'The examiners shall examine the thesis and other 
published work, if any, of the candidate and shall submit 
their reports on the prescribed form either conjointly or 
separately. The examiners may consult one another be¬ 
fore submitting their reports. 

They may make such suggestions as they may deem 
fit for the improvement of the thesis. These suggestions 
shall be communicated to the candidate." 

Ordinance 9 is: 

“After the examiners have examined the thesis they 

may recommend that the thesis he rejected or that 

the candidate be allowed to prescut the thesis in n 

revised form not earlier than six months and not later 

than two years from the date of the decision of the 

Faculty.’ 1 

• 

Ordinance 10 is: 

"if the majority of the examiners report that the thesis 
is satisfactory, tho University "shall arrange for the 
holding of the viva voce examination and the recommen¬ 
dations of the examiners shall be placed before the Facul¬ 
ty for consideration." 

Ordinance ll is: 

The 1*acuity shall accept recommendations made by a 
majority of the examiners. Jn Ihe event of no definite re¬ 
commendations being made by a majority of the exami¬ 
ners the Faculty may allow the candidate to represent 
the thesis or may appoint one or more fresh examiners 
to examine the thesis." 

Ordinance 12 is: 

‘ In case the recommendation of the Viva voco exami¬ 
ners differs from the recommendation of the examiners 
of the thesis the candidate may be asked to reappear for 
the viva-voce examination within six months of the deci¬ 
sion of the Faculty. If the candidate fails to satisfy the 
viva-voce examiners a second time his thesis shall be 
rejected." 

It would bo clear from the above that if the 
report of the majority of the examiners is that; 
the thesis is satisfactory, the University would j 
he bound to arrange for the holding of the viva- 
voce examination. The Ordinances do not sayi 
what the Faculty is to do if the report of the) 
majority of examiners of the thesis and the re-' 
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K rt of the viva voce examiners 1 k> satisfac- 
^ ; y. It would, naturally, be expected that the 
Faculty would ultimately act according to tho 
recommendations of both the sets of examiners. 
In caso of a difference between the reports of 
the viva voce examiners and the examiners of 
the thesis, the faculty can require the applicant, 
to appear a second time for viva voce examina¬ 
tion. If they differ again, the thesis is to he 
rejected. No viva-voce examination of the appli¬ 
cant 1ms taken place so far. It is, therefore, 
premature for the applicant to require this Court 
to issue a writ of mandamus commanding the 
University to grant him the Degree of Doctor 
of Laws. 

[Hal The Faculty of Law has not rejected the 
thesis. It has asked the applicant to resubmit it 
after revision and improvement in the light of the 
criticisms made by the examiners. The question 
is whether the Faculty can be said to have acted 
in such manner as to indicate that it has not 
acted fairly and that it is not expected to act 
fairly even if the applicant complies with its 
directions. Of the throe examiners who exa- 
mined the thesis of the applicant, one expressed 
the opinion that 'he could not recommend him 
for being admitted to the LL. D. Degree. One 
recommended the award of the Degree, but 
added : 


It follows that once the University approves of 
the thesis it can be published by tho applicant 
and that the applicant has to state that it was a 
thesis approved for the Degree of Doctor of Laws 
of the Allahabad University. The University must 
therefore give its approval to a thesis after it 
finds it absolutely satisfactory. If a thesis is not 
absolutely satisfactory and fit for publication the 
University is to defer its approval in spite of the 
recommendations of the examiners. All what 
draft Ordinance ll requires is that the Faculty 
shall accept the recommendations by tho majo- 
rity of the examiners of the thesis, but it does 
not say that the Faculty must accept it at the 
earliest opportunity after the receipt of the re. 
commendations. The Faculty can take its time 
and can take steps to see that the thesis is in 
such a form to which no objection be taken and 
which, if published, brings no discredit to the 
University. 

If in view of the reports of tho examiners the 
Faculty of Law is of opinion that the applicant 
should revise his thesis in the light of tho re¬ 
marks of the examiners it is difficult to say, that 
the Faculty has acted in any unfair or obstinate 
manner or mala fide and that a caso is made 
out for the interference of this Court by ordering 
issue of a writ of mandamus or other direction 
ordering the Faculty of Law or tho University ta 


“If Mr. Singh wants to publish the thesis in a book 
form, I would suggest to him that he ma_v compress it a 
little as I find he has discussed over nnd over again some 
of the case law, which I think detracts a little from the 
value of the work.” 

The third examiner concluded his opinion thus: 

“Originality cannot be expected in a work of thischurac- 
tcr, but I think there is merit in the way in which lie 
has apiToached the subject and his discussions might bo 
of assistance to Judges in solving some of the problems 
that still await solution. The author at places has bceu 
unduly prolix; some of his opinions do not seem to be 
well considered and there is much in his thesis which 
can be left ont ns having a most remote bearing on the 
subject matter. In my opinion, it is a meritorious work 
and by way of encouragement to, or recognition of his 
industry and research I can recommend that the Docto¬ 
rate Degree may be awarded to him. I still think, how. 
ever, that the work is still capable of further improvement 
particularly in the shape of reducing its volume bv dis¬ 
carding nil unueccssary and useless mutters. Opinions on 
matters which aro controversial and which have no 
direct bearing on the subject matter of discussion may 
also be avoided." J 

[ 12 ] It would appear that even tho two exa. 

miners who recommended the conferment of the 

Degree of Doctor of Laws on the applicant had 

to express that some portions of the contents 

required revision. Draft Ordinance 6 requires a 

thesis to be satisfactory so far as its literary pre- 

sentation is concerned nnd must bo suitable for 

publication. Ordinance 14 of the draft Ordi- 
nances is : 


, If the thesis which lias been approved by the Un 

? t rfe 1Urat,y *? ublished ’ the eandi ‘1«“= shall 
.P" 80 , T thttt ifc wns a ^esis approved fo 
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act in a particular manner. 

[1*1 There appears no reason to suppose that 
the Faculty of Law and the University will not 
act fairly and will not consider the question of 
the conferment of the degree of Doctor of Laws 
on the applicant properly. We feel uo doubt that, 
these proceedings will not prejudice such considera¬ 
tion when the applicant resubmits his thesis after 
revising it in the light of the suggestion of tho. 
examiners. 


[id] We, therefore, dismiss the application and 
order the applicant to pay ns. 400 costs to the 
University of Allahabad. 


A!D.H. 


Application dismissed. 






P. L. Biiargava J. 

Lalshmi Narain—Plaintiff—Appellant i 
Bam Baba and another — Defendants — Bcsnor, 
dents. 

Second Appeal No. 20S9 of 1946, D/- 27-9-1951 
(a) Arbitration Act (1940), Ss. 21 and 2 (c)-'Court 
mcludes appellate Court also _ Subject-matter c 
appeal can be referred to arbitration. 

, J!' C , ' Cour f | ” “Paring in S. 21 cannot bo rcstri. 

onl. SU °r ori P nal civil jurisdictio 

only. The definition in S. 2 (c) is wide enough to inclu.l 

an appellate Court uIbo, inasmuch as it lias got jnrisdi, 

tion to decide the questions forming the subject-matter < 

the reference. ,f the same had been the subject-matter c 

wwV>, An nPpeUflt0 Court does decide such quest ior 

• T C o P ln ftppeal beforo >*• When the vor 
Court used inS. 21 of the Act, is wide cnoush t 

include an appellate Court, there appears to bo no renso 
to give a restricted meaning to the word “suit" J r S t 
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exclude an appeal from its purview. Therefore, the subject- 
matter of an appeal pending in the appellate Court can be 
referrel to arbitration through the intervention of the 
Court. A. I. R. 11)48 All. 413, Foil. ; A. I. R. 1047 All. 
304, Dissent. [Paras 22 k *23] 

Anno: Arbitration Act, S. 21, N. 17. 

(b) Arbitration Act (1940). Ss. 21 and 47—Refer¬ 
ence to arbitration of subject-matter of pending suit 
without intervention of Court—Legality—Joint arbi¬ 
tration relating to subject-matter of rending suit and 
matters extraneous to suit — Civil P. C. (1903), 
O. 23, R. 3. 

There is no legal bar to the dispute which is the subject 
matter of a pending suit being referred to arbitration 
without the intervention of the Court. The award made 
in pursuance of such an arbitration may. with the cou¬ 
se nt of the parties interested, be taken iuto consideration 
as a compromise or adjustment of a suit under S. 47 by 
any Court before which the suit is pen ling. 

[Paras 23 and 28] 

The arbitrations contemplated bv proviso to S. 47 may 
include a joint arbitration relating to the subject-matter 
of a pending suit and the matter which is not the subject- 
matter of a suit without the intervention of the Court. 
Hence, where the dispute pending before a Court is only 
a minor dispute and, between the same parties there are 
other major disputes which can be referred to arbitration 
without the intervention of the Court, there is no legal 
bar to the parties agreeing to refer all the disputes bet- 
ween them to arbitration without the intervention of the 
Court au l then to place the award made in pursuance of 
such an arbitration before the Court concerned for consi¬ 
deration as a compromise or adjustment of a suit. 

[Paras 23 A 24] 

Anno: Arbitration Act, S. 20, N. 4, S. 47, N. 1, C. P. 
C. O. 23, It. 3, N. ‘J and 10. 

(c) Civil P. C. (1908), O. 32, R. 7 and O. 23 R. 3— 
Agreement of reference to arbitration on behalf of 
minor by his father—Reference of subject-matter and 
matters extraneous to suit without intervention of 
Court—Leave of Court under O. 32, R. 7—Necessity 
for—Arbitration Act (1940), S. 47. 

An agreement of reference to arbitration of the dispute, 
which was the subject-matter of the pending suit along 
with other disputes, which were not the subject-matter of 
the pending suit was entered into on behalf of the 
minor by his father who was also acting as his guardian 
for the suit. The question was whether even though the 
reference was made without the intervention of the Court, 
the leave of the Court under O. 32, It. 7 was necessary: 

Held, that when the father of the minor entered into 
the agreement of reference in question, he was acting as 
the father and natural guardian of the minor und not ns 
his guardian for the suit. In the latter capacity he could 
not refer other disputes to arbitration, that lie could do 
only in his former capacity, lie was entitled to adjust the 
matters in suit out of Court by direct agreement between 
the parties or through the intervention of an arbitrator or 
referee and have the adjustment recorded in Court with 
the leave of the Court. The leave of the Court un ler 
0. 32, 11. 7 was, therefore, not necessary. [Para 23] 

Anno: C. P. C. 0. 32, R. 7, N. i5; Arbitration Act 
S. 47, N. 1. 

(d) Arbitration—Agreement to abide by statement 
of releree on question of fact and of law—Arbitration 
Act (194u), Ss. 2(a) and 21. 

Jf the parties are in law entitled to agree to abide by the 
statement of any person as a referee, there appears to be 
no reason why the rights of the pirties shoullinnuy 
manner be restricted as regards the matters to be decide 1 
on the basis of the referee’s statement. It would not be 
either convenient or in the interests of the parties to 
adjust their deferences in part, that is, so far as they 
relate to questions of fact on the basis of the referee's 
statement, and to leave questions of law to be decided by 
the Court. The parties may choose a referee well-versed 


A. I. R. 

in law, in whom they have full trust and confidence and 
agree to abi le by his statement on questions of law as well 
as facts. A referee has to make a statement according to 
his knowlelge an 1 belief; and if he is competent to make 
such a statement on questions of law and facts both, the 
parties cau certainly agree to abide by his statement on 
all the questions an l a I just their deferences accordingly. 

Anno: Arbitration Act, S. 21, N. 2. [Puru 38] 

K. C. Mitnl aid A. P. Pamlay—for Appellant; J. 
Stea ru p—for Bespon lcn ts. 

REFERENCES: Courtwar/Chronological/ Paras. 

( 25) A. I. R. 1925 P. C. ‘2 13* (53 Cal. 25S P. C.) 2G 

( 33) A. I. IL 1933 P. C. 03: (51 All. 10G7 P. C.) 22 

C2J) A. I. R. 1929 All. 132. 3G 

('33) A. I. R. 1 >33 All. 8G1: (5G All. 39 S. B.) 32 

(’37) A. I. R. 1)37 All. 7ul: 1171 Ini. Cas. 697). 32 

(’47) A. I. R. 1 *47 All. 3 4: I. L. R. (1947) All. 227 *21, 22 

(’46) 1948 All. L. J. 55G: (A. I. R. 1J48 All. 443) 22 

Judgment. — This is an appeal by Lakshmi 
Narain, who had instituted a suit in the Court of 
the Civil Judge of Agra, praying that an award 
made by the arbitrators, in pursuance of a refer¬ 
ence made to them by him and others, he directed 
to be tiled in, and he made a rule of the Court. 
The facts and circumstances which have given 
rise to this appeal are these: 

[ 2 ] Ram Babu, a minor through his father 
Kisheu Lai as next friend, instituted suit no. ‘297 of 

1942, in the Court of the Miuisif of Agra, against 
Lakshmi Narain the appellant, for recovery of 
possession over a piece of land and for demolition 
of certain structures built thereon by the defen¬ 
dant, namely, Lakshmi Narain. The suit was 
contested and was eventually dismissed on 31-8- 

1943. Against thedecisionof the Munsif, Ham Babu 
preferred an appeal no. 292 of 1943 in the Court 
of the District Judg* of Agra. The appeal was 
transferred for disposal to the Civil Judge of Agra 
and it is still pending there. 

[3] Apart from the dispute which was the sub¬ 
ject-matter of the litigation mentioned above, 
there were other disputes, the disputants being Hub 
Lai, the grandfather of Ham Babu, and Kishen 
Lai, the father and guardian of Ram Babu, first 
party, Asa Ham, second party, Lakshmi Narain, 
the appellant, third party, and Gajndhar Singh, 
fourth party. On 10-7-1949, all the disputants, in¬ 
cluding Ram Babu through his father, executed a 
deed ot agreement to refer the entire dispute, in¬ 
cluding the dispute which was the subject-matter 
of the appeal pending in the Court of the civil 
Judge of Agra, to arbitration. The dispute which 
was the subject-matter of the appeal was referred 
to arbitration without reference to or intervention 
of the Court. But, subsequently, on 7-8-1944, a 
joint application was made on behalf of Ram 
Babu, through his counsel, by Hub Lai, the grand¬ 
father of Ham Babu, and by Lakshmi Narain, the 
appellant, to the Civil Judge of Agra stating that 
the dispute in the appeal along with certain other 
matters had been referred to arbitration out of 
Court, and a deed of agreement for reference to 
arbitration had been executed by the parties. The 
prayer in the application was that some distant 
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date be fixed in the appeal so that the matter may 
be decided by the arbitrators in pursuance of the 
said agreement. This application was granted on 
the same date and the hearing of the appeal was 
postponed. 

[ 4 ] In pursuance of the deed of reference, the 
■* arbitration proceedings commenced and in duo 

course an award was made by the arbitrators on 
16-8-1944. As regards the dispute between Ram 
Babu and Lnkshmi Narain. the decision of the 
arbitrators contained in the award was that the 
latter should pay to the former a sum of ns. 700/- 
for the land. Lakshmi Narain was satisfied with 
the award; while the other disputants were not 
satisfied with it. Accordingly, Lakshmi Narain 
filed the suit which has given rise to this appeal. 

[5] Under the direction of the Court, the award 
was filed by the arbitrators in Court and, upon 
the receipt of notice of the filing of the award. 
Ram Babu and others filed written statements 
challenging the validity of the award on various 
grounds. The ground of objection, which is mate¬ 
rial for the purposes of this appeal and which had 
been raised on behalf of Rain Babu. was that the 
reference mado on his behalf without the permis¬ 
sion of the Court was bad in law and the reference 
being incompetent, the award based upon it was 
also invalid and not binding upon him. 

[6] During the pendency of the objections to 
( the award on 30-5-1945, an application was made 

to the Civil Judge on behalf of Ram Babu, 
through his counsel, saying that the appointment 
of a referee would be beneficial in the interest of 
the minor and that the necessary sanction for the 
appointment of a referee in the case be given. This 
application wns allowed. 

[7l On the same date, viz., 30-5-1945, counsel 
for the parties, including the counsel for Ram 
Babu, made the following statement before the 
Court: 

"Vnklfti Fnriqnin ne bayan kiya ki Babu Mat bum Pd. 
Kacker vakil ko gawah hazri muqarrar knrte bain. Gnwah 
Mazkur bad tahqiqat y» bila tahqiqat ya kbufia ya alania 
jo kuchb omur Dazai ke mutanliq bayan karde usi par 
rauqadma faisal kar diya Jawo. Fariq iin ko itcraz na ho 
ga aur qnbul w.i rnanzoor boga. Fnriqaiu mubligh 100/- 
rupiya nisla nisf ada karen.” ' 

Thereupon, the Court made the following order: 

"Parties stated that Mr. Mathura Persliad Kacker is 
appointed as Referee. Allowed. Mr. 51. P. Kacker is ap¬ 
pointed as Referee who will get Rs. 100/- as his fees. 
Parties will pay half and half and submit his rejort bv 
12-7-1945.” 1 

ij [8] The referee did not submit any report, but 
after several adjournments awaiting the report, 
on 22nd September 1945, the referee made the 
following statement: “There is no misconduct or 
material irregularity which can vitiate the award. 
The objections are futile.” 

[9] Even after the statement of the referee had 
been recorded, on behalf of Ram Babu the origi¬ 
nal objection to the validity of the award was 
pressed. That is to say, it was contended thnt the 
reference having been made on behalf of the 


minor without the leave of the Court, the refer¬ 
ence ns well ns the award passed thereon were 
both invalid. 

[iu] The learned Civil Judge did not proceed to 
decide the matters in dispute in terms of the 
statement made by the referee. He was of tho 
opinion thnt the dispute, which was the subject- 
matter of the appeal, could not be referred to 
arbitration without the permission of the Court; 
that all the parties other than Ram Babu were 
bound by the statement of the referee; that the 
award so far as the defendants other than Ram 
Babu were concerned it was binding upon them 
and they were not entitled to challenge the same; 
that so far as Ram Babu was concerned the refer¬ 
ence itself was illegal and the award based upon 
the said reference was also illegal and invalid; 
and thnt the operation of the award relating to 
the illegal reference was separable from the rest 
of the award. Accordingly he made the following 
order: 

“Tlic award will be made decre* of tho Court under 
S. 17. Arbitration Act, so far (ns) defendants other than 
Ram Babu are concerned. Ram Babu will not be bound by 
the award and so his appeal will be heard on merits .... 
.... The award 71A will form part of the decree." 

[11] In pursuance of the above mentioned order, 
a decree was prepared. Both the parties preferred 
separate appeals against the decree of the Civil 
Judge. Lakshmi Narain in his appeal contended 
that the decree should have been passed in terms 
of the whole award; while the appellants in the 
other appeal contended that the entire award 
ought to have been set aside. The learned Dis¬ 
trict Judge, who heard the appeal, held that the 
reference to arbitration of the dispute, which was 
the subject-matter of the appeal, ponding before 
tho Civil Judge, was illegal as the necessary sanc¬ 
tion of the Court to make a reference on behalf of 
the minor had not been obtained. As regards the 
referee and his statement, the learned Judge ob¬ 
served : 

“ .. .. reference to referee only sought to enforce the 
award. Consequently, the fact that, there was consent to 
refer the question whether the award should be enforced 
to a referee does not relieve the Court of the responsibi¬ 
lity to see whether the award was beuehcial to the minor 
.... I am of opinion, therefore, that the award cannot 
be c-Dforced against the minor." 

The learned District Judge further held that the 
want of sanction of the Court on behalf of tho 
minor to refer the dispute to arbitration did not 
vitiate the whole award. Accordingly, lie dis¬ 
missed both the appeals. 

[ 12 ] Now, Lakshmi Narain has preferred this 
appeal and the contention put forward on his be¬ 
half is that the award is valid and enforceable 
agaiust Ram Babu inasmuch as a reference was 
made on his behalf by his father and natural 
guardian, and as such, no Sanction or permission 
of the Court, where the appeal was pending, was 
necessary in law to validate the reference; that, 
iu any case, the permission had been grunted by 
the Court, if not expressly, by necessary implica- 
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tion, on 7th August 1944, when the parties in- 
foimed the Court about the reference toarbitration 
and asked for a long date in the appeal; that, 
apart from it, the parties to the suit including 
Ram Babu having agreed to abide by the state¬ 
ment of a referee appointed by common consent 
and the statement having been made by the 
referee, the Courts below had no jurisdiction to 
go behind the referee s statement and to reopen 
the question of validity or invalidity of the award, 
much less to declare it invalid with respect to 
any part of it. 

113] Hub Lai and Kishen Lai have liled cross¬ 
objections wherein it is contended that in law 
there could be no reference to a referee and no 
decision could be based upon the statement of the 
referee; that the reference to arbitration was 
one and indivisible and a part of the reference 
being illegal, the whole reference became void 
and unenforceable; and that the award so far as it 
related to the dispute pending in appeal before the 
civil Judge could not be separated from the other 
portion of the award. 

[14] On behalf of the respondents, a preliminary 
objection has been raised as to the maintainabi¬ 
lity of this appeal; and it has been contended that 
no second appeal lies, in view of the provisions of 
sub-s. ( 2 ) of s. 39, Arbitration Act, 1940. According 
to the contention of the respondents* counsel, the 
trial court had modified and set aside a portion of 
the award; consequently, the appeal liled in the 
court below was against the orders referred to in 
els. (iii) and (vi) of sub-s. (l) of s. 39, Arbitration 
Act, and as such, the second appeal is barred by 
sub-s. ( 2 ) of the said section. 

fl5] In reply to the preliminary objection, the 
learned counsel for the appellant has pointed out 
that the trial court lmd not made any order under 
s. 39 (l) (iii) or (vi), Arbitration Act, but passed a 
decree which was not in accordance with the 
award. Hence, Lakshmi Narain’s appeal in the 
court below was against the decree and not against 
any order modifying or setting aside the award in 
whole or in part. 

[ 1 G] An order modifying or correcting an award 
mentioned in cl. (iii) of sub-s. (l) of s. 39, Arbitra¬ 
tion Act, is the one made under s. 15 of the Act, 
in cases covered by els. (a), (b) or (c) of the said 
section. The matter which was separated by the 
trial court had undoubtedly been referred to arbi¬ 
tration; but the reference was said to be illegal. 
There was no objection to the award on any of 
the grounds mentioned in els. (a), (b) or (c) of 
b. 15 of the Act. Consequently, it is not possible 
to hold that there was any order modifying the 
award under s. 15 of the Act. 

[17] An order sotting aside an award referred 
to in cl. (vi) of s. 39 (l), Arbitration Act, is the one 
which is contemplated by s. 30 of the Act. Under 
s. 33 of the Act an award can be set aside at the 
instance of any party on an application made by 
it for the purpose. No such application was filed 


by any party and no portion of the award was 
set aside on any of the grounds mentioned in 
s. 30 of the Act. Even in the written statement 
filed by Ram Babu and others, there is no prayer 
for the setting aside of the award. In the written 
statement filed on behalf of Ram Babu certain 
defects were mentioned and it was alleged that in 
view of those defects the award was vitiated; and, 
in the end, it was pointed out in para. 16 that 
under the circumstances the application for filing 
the award was liable to be rejected. Lakshmi 
Narain had prayed for the award l>eing made a 
rule of the court, and the court found that a 
l>ortion of the award was illegal; and in the result 
passed a decree in terms of so much of the award 
as was not vitiated on any ground. Consequently, 
it is diflicult to hold that there was an order 
setting aside the award in whole or in part. 

> 18 ] The trial court passed a decree which was 
not in accordance with the award. Such a decree 
was appealable in view of the provisions contain¬ 
ed in s. 17, Arbitration Act, and Lakshmi Narain 
preferred an appeal against it. The appeal was 
dismissed and the lower appellate court has made 
a decree to that effect. Against that decree the 
present appeal 1ms been filed and is clearly main¬ 
tainable. 

[19] I, therefore, overrule the preliminary 
objection. 

[20] The main argument advanced on behalf of 
the appellant is that the parties had agreed to 
abide by the statement of Shri Mathura Prasad 
Kacker Vakil, who was cited as a witness and 
nominated a referee by common consent of the 
parties; that the referee made a statement in 
pursuance of the reference; and that the statement 
covered all the points in dispute between the 
parties; consequently, the courts below ought to 
have given effect to the statement made by the 
referee and the adjustment thus arrived at between 
the parties and they had no jurisdiction to con¬ 
sider on merits the objection that the reference to 
arbitration or the award was illegal or invalid. It 
has been further argued on behalf of the appellant 
that as far as Ram Babu minor was concerned, an 
application was made on his behalf seeking the 
permission of the court to make the reference to 
the referee on the ground that the course suggest¬ 
ed was beneficial to the interests of the minor 
and the court had allowed the guardian through 
his counsel, to make the reference, and as such, 
Ram Babu was also bound by the reference and 
the statement made by the referee and the result¬ 
ing adjustment. 

[21 ] On behalf of the respondent, Ram Babu. it 
has been contended that the dispute between him 
and the appellant, Lakshmi Narain, which was 
the subject-matter of the appeal pending in the 
court of the Civil Judge of Agra, could not be 
referred to arbitration without the intervention 
of the court: that, in view of the decision of this 
Court in Shukrullah v. ML Bahmat Bibi> 
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A; r. R. 1947 all. 304, even the appellate court 
could not refer the said dispute to arbitration; 
that the reference of the said dispute to arbitration 
without the intervention of the court and without 
obtaining the court’s permission to make the refer, 
ence on behalf of the minor, Ram Babu, and the 
award made in pursuance of such a reference were 
both bad in law; and that, in any case, the 
question of the validity of such a reference and 
award could not be referred to or decided upon the 
statement of a referee. 

[ 22 l I will first take up the question whether 
the dispute between the appellant and Ram Babu, 
which was the subject-matter of the appeal pen- 
ding in the Court of the Civil Judge of Agra, 
could or could not he referred to arbitration 
without the intervention of the Court. There 
is no clear provision in the Arbitration Act 
for a reference to arbitration in an appeal pend¬ 
ing in any Court, although there is such a provi¬ 
sion lor a reference to arbitration in a suit pend¬ 
ing in any Court. The question whether the word 
suit ins. 21, Arbitration Act, is wide enough 
to includo an appeal, and the word "Court” ap. 
pearing in the same section is comprehensive 
enough to include an appellate Court, has been 
dealt with in two Division Bench cases of this 
Court in Shukrullah v. Mt. Rahmat Bibi, i. l. r. 
1947 ALL. 227: A. I. R. 1947 ALL. 304 and in 

Munni Lai v. Eishiui Prasad, 1948 all. l. j. 
556. In the first case Mootham J. interpreted the 
word suit” to mean a proceeding instituted in 
a Court of the first instance by a plaint or in 
such other manner as may be prescribed and the 
word Court to mean a Civil Court having juris- 
diction to decide, as a suit, the questions forming 
the subject-matters of the suit (p. 231 ). It was 
fur her held in the first case that an appellate 

Sh n ° P ° Wer t0 make aQ y Terence to 

arbitration m respect of the subject-matter of an 

appeal pending before it. In the second case, the 
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“a civil Court having jurisdiction to decide the ques¬ 
tions forming the subject-matter of the reference, if the 
same had been the subject-matter of a suit, but does not, 
otcept for the purpose of arbitration proceedings under 
S. 21, include a small cause Court.” 

In my opinion, the word "Court” appearing in 
s. 21 cannot be restricted to mean a civil Court 
of original civil jurisdiction only and that the 
definition is wide enough to include an appellate 
Court also, inasmuch ns it has got jurisdiction to 
decide the questions forming the subject-matter 
of the reference, if the same had been the sub¬ 
ject-matter of a suit. An appellate Court does 
decide such questions when they come up in 
appeal before it. When the word "Court” used 
iu s. 21 of the Act, is wide enough to include an 
appellate Court, there appears to be no reason to 
give a restricted meaning to the word "suit” so 
as to exclude an appeal from its purview. 

[23] Therefore, following the second case, I' 
would hold that the subject-matter of the appeal 
pending in the Court of the Civil Judge of Agra 
could have been referred to arbitration through 
the intervention of the Court. The reference, as 
we have already seen, was, however, mado direct 
without the intervention of the Court. Is such a 
direct reference absolutely prohibited under the 
Arbitration Act? Sec. 21 of the Act provides that, 
where in a suit all the parties interested agree 
that any matter in difference between them in 
the suit shall be referred to arbitration, they may 
at nnv time before the judgment is pronounced 
apply in writing to the Court for an order of 
reference. This provision of law is not mandatory 
nnd the parties may or may not apply. Section 47 
of the Act contemplates arbitrations other than 
those made in accordance with the provisions of 
the Act; and such arbitrations mav include a 
joint arbitration relating to the subject-matter 
of a pending suit and the matters which are not 
the subject-matters of the suit without the inter- 
vention of the Court and the award made in pur¬ 
suance of such an arbitration mav, with the 
consent of the parties interested, be taken into 
consideration as a compromise or adjustment of a 
suit by any Court before which the suit is pend- 

[24] In a case like the one before me, that is 
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matter, that is, the jurisdiction of the Court in 
the suit and the jurisdiction of the arbitrator 
under the Arbitration Act; but the parties are 
entitled at any time to settle their disputes out of 
Court and then approach the Court to record an 
adjustment of the claim in respect of the subject- 
matter of the suit or appeal without, in any man¬ 
ner, interfering with the jurisdiction of the Court. 
The parties may adjust their dispute by them¬ 
selves or through the intervention of a third 
person as an arbitrator or a referee. 

[ 26 ] On behalf of the respondents, my atten¬ 
tion has been invited to the Privy Council decision 
in Ham Protap Chamria v. Durga PrasaJ 
Chmria , a. t. r. 1925 p. c. 293. That case was 
decided long before the Arbitration Act, 1940, 
came into force; and it is also distinguishable on 
facts. In that case, a reference to arbitration was 
made through Court in respect of matters in dis¬ 
pute in a pending suit and other matters which 
were not the subject-matter of the suit and 
the order of reference clearly stated that the 
reference was being made only in respect of the 
matters in dispute in the pending suit, but the 
award covered all the matters, including those 
not in suit. Their Lordships of the Privy Council 
observed at ]mge 297 : 

“The appellate Court based their decision upon the 
ground that it was really impossible according to the Sta¬ 
tute Law of India that one aud the same arbitration 
should be held as Rankin J., expresses it; 

‘As to matters within the jurisdiction of the Court 
and matters without the jurisdiction of the Court; be¬ 
tween the parties to the suit and between them and other 
persons; under the Code provided by the Indian Arbitra¬ 
tion Act and under the Code by the second Schedule; 
under the superintendence anl control of the Judge 
who has seisin of the suit and of the Judge disposing of 
business under the Indian Arbitration Act; partly upon 
an order of reference and partly under an agreement.’ ” 

[27] Although s. 89, Civil P. C. in force at the 
time when the above pronouncement was made, 
provided that 

“(1) Save in so far as is otherwise provided by the 
Indian Arbitration Act, 1899, or by any other law for the 
time being in force, all references to arbitration whether 
by an order in a suit or otherwise, and all proceedings 
thereunder, shall be governed by the provisions contained 
in the second Schedule. ,, 

Section 47, Arbitration Act, 1940, now lays down : 

“Subject to the provisions of S. 46, and save in so far as 
is otherwise provided by any law for the time being in force, 
the provisions of this Act shall apply to all arbitrations 
and to all proceedings thereunder : 

Provided that an arbitration award otherwise obtained 
may with the consent of all the parties interested be taken 
into consideration as a compromise or adjustment of a 
suit by any Court before which the suit is pending.” 

[ 28 ] It is, therefore, not possible to lay down 
that in no case can the subject-matter of a pend¬ 
ing suit or api>eal be referred to arbitration with¬ 
out the intervention of the Court or that an award 
based in pursuance of such a reference cannot be 
enforced by the Court. Consequently, in my opi¬ 
nion, there was no legal bar to the dispute, which 
was the subject-matter of the appeal pending in 

the Court of the Civil Judge of Agra, being refer. 
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red to arbitration and to the award, made in 
pursuance of the reference, being recorded with 
the consent of the parties as an adjustment of the 
matters in dispute. 

[29] It remains to be considered whether for 
an agreement of reference to arbitration of the 
dispute, which was the subject-matter of the ap¬ 
peal pending in the Court of the Civil Judge of 
Agra, along with other disputes, which were not 
the subject-matter of any litigation in a Court of 
law, entered into on behalf of the minor, Ram 
Babu, the leave of the Court referred to in r. 7 of 
o. 32, Civil P. C. was necessary even though the 
reference was made without the intervention ol 
the Court. The rule aforesaid provides : 

“7. (1) No next friend or guardian for the suit shall, 
without the leave of the Court, expressly recorded in the 
proceedings, enter into any agreement or compromise on 
behalf of a minor with reference to the suit in which he 
acts as next frieud or guardian. 

(2) Any such agreement or compromise entered into 
without the leave of the Court so recorded shall be void¬ 
able against all parties other than the minor.” 

The rule is applicable to agreement or compro¬ 
mise by next friend or guardian for the suit. When 
Kishen Lai, father of the minor, entered into the 
agreement of reference in question, he was acting 
as the father and natural guardian of the minor 
and not as his guardian for the suit. In the latter 
capacity lie could not refer other disputes to arbi- 
tration,—that he could do only in his former 
capacity. He was entitled to adjust the matters 
in suit out of Court by direct agreement between 
the parties or through the intervention of an arbi¬ 
trator or referee and have the adjustment record¬ 
ed in Court with the leave of the Court. In my 
opinion, therefore, in a case of the nature men- 
tioned above, the leave of the Court was, for the 
reasons stated earlier, not necessary. 

[30] The next question, which arises for con¬ 
sideration, is whether all the parties interested 
had moved the Court to take into consideration 
the arbitration award, obtained otherwise than in 
the manner provided by the Arbitration Act, 
1940. The answer to this question depends upon 
the result of the proceedings, which followed the 
filing of the award in Court. The entire award 
was filed in Court under the directions of the 
Court, under s. 14 of the Act. In the suit, which 
was instituted for the filing of the award and for 
its being made a rule of the Court, the following 
points were in issue between the parties Lakshmi 
Narain, the appellant, on the one side, and Ram 
Babu, his father, grandfather and other dispu¬ 
tants on the other side and in regard to them 
the parties agreed to abide by tho statement of 
the referee: 

(1) Whether the dispute which was the subject-matter 
of the appeal in the Court of the Civil Judge of Agra had 
been validly referred to arbitration and whether the 
award based upon such a reference was valid and binding 
upon Ram Babu. 

[2] Whether the reference to arbitration on behalf of the 
minor, Ram Babu, was prejudicial to his interests, and 
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whether the guardian of tho minor had in making the 

reference acted negligently. - r i • 

(3) Whether the arbitrators were related to Lakshmi 
Narain and the fact had been concealed from the other 

(4) Whether the award was vitiated on account of any 
misconduct on the part of the arbitrators. 

[ 31 ] It is not disputed that tho parties could 
agree to abide by the statement of the referee on 
all the points except the first one. I, therefore, 
proceed to consider whether there was any legal 
bar to the parties agreeing to abide by the state¬ 
ment of the referee in regard to the first point. 

[32] An agreement that the parties will abide 
by the statement of a witness, who has been de¬ 
signated as a referee, is euforcible in law; and, as 
pointed out by this Court in Suraj Naraiii v. 
Beni Madho , A. I. It. 1937 all. 701, there is no¬ 
thing in law to prevent the parties to a suit from 
agreeing, apart from the Oaths Act, to abide by 
tho statement of a third person. The question 
whether such an agreement amounts to (l) a refer¬ 
ence under Oaths Act, (2) a reference to arbitra¬ 
tion, (3) a mutual admission of the parties creating 
an estoppel, or, (4) if carried out, an adjustment 
of the claim, was dealt with at some length in a 
Full Bench decision of this Court in Mt. Akbari 
Begam v. Rahmat Husain , a. i. r. 1933 all. 861 
(s. b.). Sulaiman C. J., who delivered the leading 
judgment of the Full Bench observed : 

“Now there is an overwhelming authority in favour of 
the view that a decree passed on the basis of such an 
agreement when carried out by the statement of the 
referee is binding upon the parties. The only difference of 
opinion that seems to have arisen is as to whether the 
binding character of the decree should be based on the 
supposition that such a reference amounts to a reference 
to arbitration or an adjustment of the claim, or is an 
admission of the parties of an offer amounting to an 
estoppel. 

The trend of the authorities in this Court appears to 
be more in favour of the view that such an agreement is 
in substance a compromise or adjustment of the suit, and 
neither a mere admission capable of being rebutted nor 
strictly speaking a reference to arbitration.** 

[33] On tho question whether such an agree¬ 
ment amounts to a reference to arbitration, the 
learned Chief Justice summed up his conclusions 
thus: 

"In concurrence with the opinions of the learned Judges 
who have made this reference, I hold that an agreement to 
abide by the statement of a particular witness is in sab- 
stance not a reference to arbitration. The essence of arbi¬ 
tration is that the arbitrator decides the case and his 
award 19 in the nature of a judgment which is later on 
incorporated into a decree of the Court. The arbitrator 
can either proceed on the basis of his own knowledge or 
make enquiries and take evidence and then give his deci- 
Hon on such evidence. Bnt, where parties agree to abide 
^ the statement of a third person or a referee, the referee 

n statemcnt according to his knowledge or 
Wmi and the Court then decides the case and pronounces 
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urt, a party is entitled to file objections and challenge 
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the validity of the award. The making of a statement by 
a referee or a third person has no resemblance to a pro- 
celling conducted by him as if he were a Court of law, 
and accordingly there can be no procedure for filing objec¬ 
tions as to its validity. It is for the Court, in pronounc¬ 
ing judgment, to consider its effect.” 

[ 34 ] The true basis of the binding character of 
such an agreement was thus explained by the 
learned Chief Justice : 

“When both parties make such admission simultaneously, 
it amounts to an offer by one and acceptance by the other. 
Such reciprocal admission would, therefore, be a valid 
agreement between them. Consideration is good because 
there is reciprocity. The statement of the referee would 
then bo the admission of both the parties binding upon 
them. No doubt admissions are not conclusive: but, where, 
there has been mutuality of this kind and they have 
matured into an agreement, their conclusiveness follows 
from the principle of estoppel. The parties cannot be 
allowed to go back upon it and, therefore, the admission is 
conclusive as against both, and can be said to operate as 
an estoppel. 

In my opinion the true basis of the binding character of 
such an agreement is that the original contract to abide by 
the statement of a third person is perfected into an adjust¬ 
ment of the claim in terms of the statement made, as soon 
as the referee makes the statement. After that stage, 
neither party can resile from the agreement because the 
claim has been duly adjusted and it has become the duty 
of the Court not only to record it, but also to pass a decree 

in terms of it.But as soon as the agreement has 

been fully carried out by the Court and the referee has 
made his statement in favour of one party or the other, it 
is too late for either party to go back upon the agreement; 
aud at this stage the agreement must be deemed to have 
eventuated into an adjustment of the claim in accordance 
with the statement already made.** 

[35] In the case before us, as we have already 
seen, the parties had cited Shri Mathura Prasad 
Kacker Yakil as a witness and had agreed to abide 
by the statement made by him in Court, and they 
had further agreed that all the matters in dispute 
were to be disposed of in accordance with the 
statement of the referee. In pursuance of this- 
agreement, the referee, after taking time made a 
statement before the Court and that statement 
disposed of all the matters in dispute to which 
reference has been made above. There was no 
legal bar against the Court deciding the points in 
dispute between the parties on the basis of that 
statement. The Court of first instance did in fact 
accept the statement of the arbitrator except in 
regard to the question whether the dispute which 
was the subject-matter of the appeal in the Court 
of the Civil Judge of Agra had been validly refer¬ 
red to arbitration and whether the award based 
upon such a reference was valid and binding upon 
Ram Babu. On this question, the learned Civil 
Judge proceeded to give his own decision. I do not 
see any reason why the said question could not be 
referred to a referee or decided upon the statement. 

[36] Learned counsel for tho respondents has 
contended that inasmuch as tho dispute involved 
a question of jurisdiction, it could not be referred 
to the referee; and, in support of his contention, ho 
has invited my attention to a Single Judge deci¬ 
sion of this Court in Jwala Debi v* Amir Singh, 
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a. i. R. 1929 ALL. 132, wherein it was minted out 
at page 132 that : 

“a question of jurisdiction, although it may l»e raised by 
the defendant, is a question that virtually arises between 

"the plaintiff and the Court itself.A decision on the 

question of jurisdiction does not affect in any way the 
status of the parties or the light of one party to obtain 

redress against the other.A question of jurisdiction 

is not a question which may be said to have arisen between 
the parties.” 

[37] The question which arose for determination 
in tlmt case was whether a decision as to jurisdic¬ 
tion was or was not binding upon the parties in a 
subsequent litigation: and, for the reasons stated 
above, the question was answered in the negative. 
The case is no authority for the proposition that 
the parties cannot agree to abide by the statement 
of a referee on the question of validity of reference 
in an arbitration proceeding. 

[38] The agreement to abide by the statement 
of a third person is a valid contract; and if the 
parties are in law entitled to agree to abide by 
the statement of any jierson as a referee, there 
appears to be no reason why the rights of the 
parties should in any manner be restricted as 
(regards the matters to be decided on the basis of 
the referee’s statement. It would not be either 
convenient or in the interests of the parties to 
adjust their differences in part, that is so far as 
they relate to questions of fact on the basis of the 
referee’s statement, and to leave questions of law 
•to be decided by the Court. The parties may 
choose a referee well-versed in law, in whom they 
have full trust and confidence and agree to abide 
by his statement on questions of law as well as 
facts. A referee has to make a statement accord¬ 
ing to his knowledge and belief; and if he is com¬ 
petent to make such a statement on questions of 
law and facts both, the parties am certainly agree 
to abide by his statement on all the questions and 
adjust their differences accordingly. In my opinion, 
there is no reason why in such cases a distinction 
should he drawn between questions of law and 
those relating to facts. In this connection also I 
may usefully quote the following observations of 
the learned Chief Justice at page 879 in the Full 
Bench case cited above : 

“It may be noted in this connection that for purposes 
of a reference to a third party under S. 20, Evidence Act, 
it is not necessary that the reference should be on ques¬ 
tions of fact within the knowledge of the referee. In 
Taylor on Evidence, Vol. 1, para 7G1, it is stated that 
'these principles apply whether the question referred l>e 
•one of law or of fact; whether the persons to whom refer¬ 
ence is made have or have not any peculiar knowledge of 
the subject, and whatever the nature of the action in 
which the statements of the referee are proposed to be 
adduced in evidence'.'’ 

The above quotation clearly supports the view 
that the parties may agree to abide by the state¬ 
ment of a referee even on the questions of law. 
Consequently, there was no legal bar to the parties 
agreeing to abide by the statement of the referee 
•on the question whether the dispnte, which was 
the subject-matter of the appeal in the Court of 
the Civil Judge of Agra, had been validly referred 


to arbitration and whether the award based upon 
such reference was valid and binding, upon Ram 
Babu. 

[39] It follows, therefore, that the agreement 
arrived at between the parties on 30th May 1945, 
to abide by the statement of Shri Mathura Prasad 
Kacker Vakil on all the points in dispute was 
perfectly valid and binding. Ram Babu's guardian, 
through his counsel, entered into the agreement 
on behalf of the minor, Ram Babu, with the 
permission of the Court; consequently, Ram Babu 
wasjilso bound by the agreement. The agreement 
was carried out by the Court and the referee made 
the statement no matter right or wrong; and the 
agreement eventuated into an adjustment of the 
matters in dispute. The trial Court should, there¬ 
fore, have given effect to the adjustment which 
was lawful and decided the matters in controversy 
between the parties in accordance therewith. The 
result of this adjustment was also to bring about 
a settlement of the matter which was the subject- 
matter of the appeal pending in the Court of the 
Civil Judge of Agra; and the same could be record¬ 
ed. When all the matters in dispute had been 
adjusted, the Court had no jurisdiction to enter 
into the merits of any of the points in dispute 
and to record his own decision on the question 
whether the reference to arbitration and the award 
based thereon were valid and binding upon Ram 
Babu. As the referee had stated that there was no 
misconduct or material irregularity suflicient to 
vitiate the award and that all the objections filed 
against the validity of the award were futile, the 
said objections ought to have been rejected by the 
trial Court. 

40] As all the objections raised against the 
validity of the award were liable to be rejected in 
terms of the adjustment referred to above, the 
entire award should have been held to be valid 
and a decree passed in terms of the whole award. 

[41] I see no force in the cross-objections. In 
view of the adjustment referred to above, the 
reference to arbitration and the award based upon 
that reference are both valid. The cross-objections 
are, therefore, liable to be dismissed with costs. 

42] For the reasons stated above, I allow this 
appeal, set aside the decision of the Courts below 
dismiss the objections filed against the validity of 
the award and direct that a decree be prepared in 
terms of the award, which shall form part of the 
decree. The respondents shall bear their own costs 
and pay those of the appellant in both the Courts. 

43] The cross-objections are dismissed with 
costs. 

A/G.M.J. Appeal allowed; 

Cross.objeelions dismissed. 
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Mohammad Matteen Qidwai — Plaintijj.Ap¬ 
pellant v. The Governor-General in Council — 
Dc fen da n t-Rcspo n dc n t . 

Secon.l Appeal No. 20*20 of 1948 eonnedcl with Second 
Appeal No. 751 of 1010, 1>/- 28.4-1952. 

(a) Government of India Act (1935), Ss. 240, 241 (2), 
277 (1) — Railway servant — Sub-Permanent Way 
Inspector of O. T. Railway — Appointment made 
by General Manager under orders of Government of 
India — Order of removal passed by Chief Engineer- 
Validity — Suit to declare order as invalid and for 
recovery of arrears of pay and allowance — Maintaina¬ 
bility — Constitution oi India, Arts. 310 & 311. 

The plaintiff was originally ap|>ointe.l in 1030 ns a sub- 
permnnent way inspector by the Chief Engineer R. K. Rail¬ 
way. On 1-1-1943 R. K. Railway and B. N. \Y. Railway 
were taken over by the State and for purposes of admini¬ 
stration they were combined into one railway called the 
0. T. Railway. The services of the plaintiff as also of 
other employees were terminated from the midnight of 
31-12-1942. The plaintiff was then given to a new appoint- 
ment in the 0. T. Railway, on the same post by the then 
General Manager of B. N. \V. Railway and R. K. Railway 
on behalf of and under the authority of the Government of 
India. The plaintiff was subsequently removed from 
service by an order dated 20.12-1911 of the Chief Engineer 
of 0 T. Railway with effect from 3-2-1945. The plaintiff 
therefore brought n suit for a declaration that the order of 
his removal from service being in contravention of S. 240 
(2), Government of India Act, was void, illegal and ineffec¬ 
tive and he is entitled to b? regarded as continuing in his 
post. He also claimed arrears of pay and allowance from 
the date of his removal till the date of this suit. The 
defendant contended that 8.240(2) had no application to 
the case of the plaintiff and that the ease fell under the 
proviso to S. 241 (2), Government of India Act. 

Held that (i) S. 241 (2), Government of India Act. 1935, 
applies only to persons employed on the express conditions 
that their services were of a temporary nature and cun be 
terminated by a month's notice. It has no application to 
a person like the plaintiff who was admitted iuto service as 
a permanent servant and for this reason, proviso to S. 241 
<2) will have no application to him. (Para (ij 

(ii) The guarantee embodied in S. 240 (2), Government 

of India Act 1935, applies not only to members of the 
superior civil services or the provincial civil services but 
also holders of civil posts or to employees in any properly 
established civil service of the Crown in India.' Sub-see- 
tion (2) of S. 240 was meant to govern all persons who fell 
within either of the two classes mentioned in sub s. (1) of 
that section. The use of the word ‘service’iu sub-s. (2) 
did not imply dismissal of only those persons who were 
members of a service but included dismissal of all persons who 
may even have held ‘a civil post under the Crown’ because 
dismissal from that post is also dismissal from the ‘service 
of His Majesty.’ The use of the word ‘such’ before the 
word person’ in sub-s. (2) indicates that every person 
mentioned in sub-s. (1) is to be governed by the provisions 
of sub.s. (2) and the word ‘service’ used in sub-s. (2) was 
never meant to be equivalent to the words ‘civil service of 
the Crown in India. [Paras 12, 29] 

(iii) Section 240 (2) would equally applv to orders of re¬ 

moval from service of His Majesty as it applies to orders of 
dismissal by virtue of the second clause in S. 277 ( 1 ) of the 
Act. The words ‘service of His Majesty* in S. 240 (2) must 
have the am meaning as the words ‘His Majesty’s 
service m S. 27# (1). [Paras 9, 30] 

GnvlLm hat » th * pl ?. iDt j fl,s **** was governed by S. 240 (2), 
of I; Cn \ 0f In , dia A* fc » “jaswuch as he was the holder 

harinJtZ Und ?A ho ? ro ™ in Indi *- The plaintiff 
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not be terminated by an officer lower than the General 
Manager. The order of removal passed by the Chief 
Engineer O. T. Railway was therefore clearly in contra¬ 
vention of the Act. The plaintiff was therefore entitled to 
get a declaration as prayed for : A. I. R. 193# r._ U 31, 
A. I. U. 1952 l’unj. 58 and A. I. R. 1950 Lfth. 59, Lef. 

[Paras lb, 32, 33J 

(v) That the plaintiff was not entitled to any decree on 
account of arrears of pay or allowance as there is no such 
statutory right in favour of a public servant to recover 
arrears of pay l»y action against the Crown. The proper 
remedy of the plaintiff is to make a representation to the 
Government. A. I. R. 194$ P. C. 121, Foil. [1’arns 23, 24] 

Anno. Govt, of India Act, S. 240 N. 1. 

(b) Government of India Act (1935), S. 240 (1) — 
‘Civil Post’ under the Crown — Meaning of. 

lVr l\ fthanjava J. — The word ‘civil’ used kforc the 
word ‘post’ in S. 240(1) is clearly meant to distinguish 
jiists in the Defence Forces. The words ‘Civil Post* cannot 
becoutined merely to posts which are borne on the cadre 
of any regularly constituted service. All pouts held by any 
public servant, if the po>ts did not belong to the Military 
Detriment or the Defence Forces, must be deemed to be 
civil posts under the Crown. 28] 

WtiUecd Ahmad Khan and K. C. Saksena — for Appel¬ 
lant; A. II. Lari — for Respondent. 

REFERENCES : Courtwnr/ Chronological / Paras 

(’371 1937 All L J 213 : (A 1 R 1937 I\ C. 31) 10, 28 

(’48) 1948 All L J 2GO : (A I R 1948 P C 121) 21 

(*50) A 1 R 1950 Lull 59 : (Pak Cas 1950 Lull 1G7) 13, 28 

(’52) A I R 1952 Puuj 58 : (I L R (1951) Punj 421) 11 

11839) 5 Bing (N C) 2G2 22 

(1920) 3 KB GG3 : (89 LJKB 1073) 21 

11897) 25 R 112 21 

(192G) S C 842 (Scottish case) 21 

Sapru J. — These are two cross-appeals and 
arise out of the same judgment. Second Appeal 
no. 751 of 1949 was tiled by the Governor-General 
of India in Council (now Union of India) through 
the Oudh and Tirhut Railway. Second Appeal 
No. 2029 was filed by the plaintiff, Mohammad 
Matin Qidwai. It is proposed to dispose of the two 
appeals by a common judgment. 

12 ) The suit out of which these appeals arise 
was brought by the plaintiff for a declaration that 
the order of his removal from service dated 20 - 12 - 
1944 was void, illegal and ineffective and he is, 
therefore, entitled to be regarded as continuing in 
his post. Also included in the reliefs claimed, was 
a prayer for a sum of rs. 1,024-12-0 as arrears of 
pay and allowance from the dato of his removal 
till the date of the suit. The defendant contested 
the suit on the grounds that the plaintiff was 
never appointed by the General Manager, Oudh 
and Tirhut Railway, that the Chief Engineer was 
authorised to remove the plaintiff, that the order 
of removal was justified, that the plaintiff had no 
cause of action for the suit, that the suit was 
time-barred and that he was not entitled to get 
the salary and allowances for the period during 
which he did not work. The learned Munsif de¬ 
creed the suit for declaration and for recovery of 
rs. 597 as arrears of salary but dismissed the claim 
for the allowance claimed. Both parties wont in 
appeal to the lower appellate Court. That Court 
confirmed the decree of the learned Munsif and 
dismissed both the appeals. Both, the plaintiff and 
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the defendant, have now come up in appeal to this 
Court. 

l3j Shortly put, the plaintiff's case was 'this. 
The plaintiff was originally ap|>ointed a sub-per¬ 
manent way inspector by the Chief Engineer, Ro¬ 
hilkhand and Kuniaun Railway, by an order dated 
6-1-1930. The Rohilkhand and Kumaun Railway 
and the Bengal North Western Railway which 
were company—owned and managed railways 
were taken over by the State on 1-1-1943. For pur. 
poses of administration they were combined into 
one and were given the name of the Oudh and 
Tirhut Railway. On this amalgamation, the servi¬ 
ces of the plaintiff as also of the other employees 
were terminated from the midnight of 31-12-1942. 
Thereafter, the plaintiff' ceased to be an employee 
of the Rohilkhand and Kumaun Railway and his 
appointment to the Oudh and Tirhut Railway was 
a fresh one. The two Railway Com|mnies which 
were at that time company concerns hud a com¬ 
mon General Manager. Ho was authorised by the 
Government of India to offer a now appointment, 
along with others, to the plaintiff with effect from 
1-1-1943. The terms of this new appointment were 
to be governed by the conditions printed on the 
reverse of the offer dated 13-10-1942. These terms 
are Ex. 1 in the case. The plaintiff' communicated 
his acceptance of this offer by his letter dated 
17-10-1942. 
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nor for a fixed period. In plain terms, the finding 
ot the learned Judge was that the plaintiff was 
appointed to his present post by the General 
Manager of the Bengal North Western Railway 
and the Rohilkhand and Kumaun Railway on be. 
half of and under the authority of the Government 
of India. These arc findings of fact which we are 
bound to accept in second appeal and we do ac¬ 
cordingly. 

[5 There cannot be the slightest doubt that 
the plaintiff was removed from service by an order 
of the Chief Engineer of the Oudh and Tirhut 
Railway with eff ect from 3-2.1943. As I have point¬ 
ed out before, he was originally appointed no 
doubt bv the Chief Engineer, Rohilkhand and 
Kumaun Railway, by an order dated 6-1-1930. 
That appointment however came to an end when 
the two Railways were taken over by Govern¬ 
ment. Thereafter, he was appointed by the General 
Manager of the two combined Railways acting on 
behalf of and under the authority of tho Govern- 
mentof India (Railway Board). The defendant’s case 
is that s. 240 (2) applies to a case of dismissal and 
has no application to that of removal. It is, there¬ 
fore. contended that the case falls under the proviso 
to s. 241 ( 2 ), Government of India Act. It is further 
emphasised that n. 729, State Establishment Code 
enables an employee to be removed without hold¬ 
ing any formal enquiry. 


f.4 j Objection was raised in the Court below 
that the offer by the General Manager was not 
made by tho Governor-Gencral and that, there¬ 
fore, there was no valid contract of service under 
s. 29, Contract Act. Reference was made in this 
connection in the lower Court to s. 175 (iii), 
Government of India Act, 1935. The lower appel¬ 
late Court held that the letter of the General 
Manager showed that it was under the directions 
of the Government of India that he had made the 
off er before the Company was actually taken over 
by Government. The learned Judge further came 
to the conclusion that the offer was made by him 
on behalf of the Government of India (Railway 
Board) and that, therefore, the plaintiff must he 
deemed to have been in service under a valid con¬ 
tract. On the question whether there was any 
ambiguity in the letter of the General Manager to 
the plaintiff, the view of the lower appellate Court 
was that the letter was clear on the j)oint that 
the conditions of service in future would be gov¬ 
erned by State rules. 

In view of his finding that there was nothing 
indefinite or uncertain about the letter, the learn¬ 
ed Judge held that the contract was not. as was 
pleaded before him. void under s. 29. Contract 
Act. The learned Judge further held that service 
agreements were executed by the employees of the 
two amalgamated Railways practically more than 
two years after Government had taken them over 
and for that delay the plaintiff was in.no way 
responsible. The learned Judge further held that 
the service of the plaintiff was neither temporary, 


6i I may say that on a correct reading of t 
s. 241 ( 2 ), Government of India Act, 1935, there can 
be no doubt that it applies, only to persons em¬ 
ployed on the express conditions that their services 
were of a tcmi»orary nature and can be terminated 
by a month’s notice. It is clear that the plaintiff 
was admitted into service as a permanent servant 
and for this reason, proviso to s. 211 ( 2 ) will have 
no application to him. The question, therefore, to 
be considered is whether the case of the plaintiff* is 
covered by s. 240 ( 2 ), Government of India Act, 
1935. That section is to the following effect: 

“No such person ns aforesaid shall be dismissed from tho 
service of Mis Majesty by any authority subordinate to 
that by which he was appointed." 

[7j In order to find out who is tho “such 
person” referred to in s. 240 ( 2 ), it is necessary to 
consider the terms of s. 240 (l) which I reproduce 
below: 

“Except as expressly provided by this Act, every person 
who is a member of a civil service of tlie Crown in India, 
or holds any civil jost under, the Crown in India, holds 
office during His Majesty's pleasure." 

[8i Obviously the “such person” referred to in 
s. 240 ( 2 ) is a person who is a member of a civil 
service of the Crown in India, or bolds any civil 
post under the Crown in India. I shall consider a 
little later the question what constitutes a civil 
service of the Crown in India. It is sufficient to 
l>oint out here that this sub-section includes both 


a civil servant” and “a holder of any civil post. 
The first question which has to bo considered is 
whether there is any force in tho argument of 
learned counsel that inasmuch as the plaintiff* was 
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only removed and not dismissed, his case is not 
covered l)V s. 240 (2). Though tho effects of re. 
movnl and dismissal are the same in the .sen*) 
tbftfr the person affected loses his employment, 
removal is undoubtedly a less serums form of 
punishment inasmuch as a removed servant is not 
\ regarded as ineligible tor a new appointment under 
Government. 

The learned Judge has. however, retened to the 
fact that n. 1705. State Kstablishment Code, makes 
it. clear that no Railway servant can he lemoved 
or dismissed by any authority lower than that by 
which he was appointed. The learned Judge re¬ 
marks that reading s. 240 ( 2 ) and 11. 1705 together, 
the inference is irresistible that no Railway servant 
can be dismissed by any Railway Authority lower 
than that by which he was appointed. Our atten¬ 
tion on this point was also invited to s. 277. 
Government of India Act, 1935. I quote the tirso 

part of s. 277 : 

“In this part of this Act— 

the expression* “all-India Service,' ‘Central Service Class I . 1 
‘Central Service Class IJ,’ Railway Service Class 1/ Rail¬ 
way Service Class II* and ‘Provincial Service* mean res¬ 
pectively the services which were immediately before the 
commencement ol Part’ll of this Act, so described re<- 
pectivelv in the classification rules then in force under 
S. 9G-B, Government of India Act; and references to dis¬ 
missal from His Majesty’s service include references to 
removal from His Majesty’s service.” 

[9) It was sought to bo argued that references 
j to dismissal from His Majesty’s service include 
references only to the case of persons employed in 
the services mentioned in s. 277 and to no other 
service. This argument completely ignores the 
effect of the words 'include” and ‘His Majesty’s 
Service.’ Tho plaintiff was undoubtedly not a 
member of any of the civil services of a higher 
character mentioned in s. 277 (l). At the most he 
could bo said to be holding a civil post under the 
Crown in India. It is, therefore, urged that in his 
jease there is a distinction between removal anti 
dismissal and that s. 277 (l) cannot be so read as 
to include cases of persons holding civil posts. I 
am not disposed to accept this argument as cor¬ 
rect, not only because it pays no attention to the 
effect of it. 1705, Railway Kstablishment Code, 
which gives an assurance to the employees of the 
Railways that they will neither be dismissed nor 
removed by an authority lower than that which 
appointed them but also, and more ini]>ortantly, 
because it ignores the provisions of s. 277 (l) and 
attaches no importance to the words “include” 
and “His Majesty’s Service* in that section. 

| Learned counsel for the Union Government has 
not contested the fact that the Chief Engineer is 
nn authority lower than the General Manager. 
Tims the plaintiff was removed by an authority 
lower than that by which lie was appointed. 

It is, however, sought to be argued that 
s * 210 ( 2 ) applies only to a member of a properly 
constituted civil service of tho Crown in India or 
the holder of any civil post under the Crown in 
It is contended that the plaintiff was 


in Council i Supru J .) 

neither a member of any civil service of the Crown 
in India nor the holder of any civil post under tho 
Crown in India, it is urged that the plaintiff who 
is neither a member of any civil service of the 
Crown in India nor it is contended, the holder of 
a civil post under the Crown ill India held office 
during His “Majesty’s pleasure and that tho 
guarantee that he will not he dismissed from the 
post by any authority subordinate to that by which 
he was appointed cannot be said to apply to tho 
plaintiff. As I have said before, 1 cannot accept 
the argument that the plaintiff was not the holder 
of any civil post under the Crown in India. Ho 
was clearly in His Majesty’s Service. I may quote 
Professor Wade and Mr. Phillips on this point. 
They say in their Constitutional law that appoint¬ 
ments to all posts in the civil service’ are appoint¬ 
ments to the service of the Crown, though made 
by and in the name of ministerial heads of depart¬ 
ments. All servants serving Government in any 
capacity in this country were, previous to the new 
Republican Constitution, either members of a pro¬ 
perly established civil service or holders of civil 
posts in this country. 

r 10 : In this connection, I may particularly 
refer to the case of Venkata lino v. Sect/, of Strife, 
1937 all. L. J. 213 (p. <\). In that ca*c the appel¬ 
lant was a reader in the Government Press in 
Madras. He was held to be in the civil service of 
tho Crown in India. Section 210 reproduces s. 90n, 
Government of India Act. 1915, as amended in 
1919. Dealing with s. %» their Lordships of the 
Privy Council observed that: 

“Section %r» aud tho rules make careful provision for 
redress of grievances !»v ndininisti.it ive process and it is to 
l»e observed that suh-s. (51 in conclusion reaffirms tho 
supreme authority of the Secretary of State in Council 

over the civil service.They regard the terms of 

the section as containing a statutory and solemn assurance 
that the tenure of office, though at pleasure, will not Ik* 
subject to capricious or arbitrary action hut will he 
regulated by rule.” 

Till Tho im)x)rtunt point which emerges from 
a reading of this case is that their Lordships 
regarded a reader in the Government Press as a 
person in the service of the Crown in India and 

they were prepared to extend the guarantee given 
to such civil servants in regard to their dismissal 
from service to this reader. There is no evidence 
in this case that there is any properly constituted 
service of snb-permanent way inspectors and it 
cannot, therefore, be said that the plaintiff was n 
member of any properly constituted civil service. 
The position of a sub.|)crniaiient way inspector, 
however, appears to me in principle to be in no 
"a\ different from that of a reader in a Govern¬ 
ment Press. I may in this connection also refer 
to the case of Manual Sain v. Shite of Punjab, 
a r. i!.1032 Mini. «8. In this case the question 
what the expression “civil /ml under a State" 
moans came up for consideration before a Bench 
of the Punjab High Court. On this point tho 
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observations of Harnarn Singh J. are important 
and I reproduce them below : 

“Now, the expression ‘civil post' is not defined in the 
Constitution of India. Heading, however, Arts. 310 and 
311 together, the conclusion is inescapable that the 
expression ‘civil post* as used in Art. 311 means ‘a post or 
oltice on the civil side of the administration* as distin¬ 
guished from 'post connected with defenceV 

[ 12 ] 1 may sav that I am in complete agree¬ 
ment with this view. It seems to me that the only 
conclusion I can reasonably come to is that the 
guarantee embodied in s. 240 ( 2 ) applies not only 
to members of the superior civil services or the 
provincial civil services but also holders of civil 
posts or to employees in any properly established 
civil service of the Crown in India. I can sec no 
difference between the words “Ilis Majesty's 
service” and the “service of His Majesty.” 

! 13] I may further point out that in the case 
of Yusuf Alt Khan v. Province of the Punjab , 
a. i. n. 1050 Lab. 59, it was held by a learned 
single Judge of the Lahore High Court that : 

“Section 240 relates to every person who is u member 
of n civil service of the Crown in India, or holds any civil 
p)st under the Crown in India. Where it does not apj^ar 
tint the personnel of the Civil Supplies Department had 
lorn incorporated into a service, all incumbents of 
appointments in that department would fall into the 
second category, viz., of persons ‘holding civil posts under 
the Crown in India/ It cannot be said that, because the 
)ost is declared to be temporary, or the holder thereof is a 
temporary employee, lie is not within the expression 
‘person holding a civil post under the Crown iu India/ ” 

14! 1 would like to quote in this connection 
two well-known authorities on Constitutional Law. 
Professor Wade and Mr. Phillips in their well- 
known book on Constitutional Law, Edn. 4.]). 165, 
observe as follows in the Chapter dealing with 
“The Civil Service” : 

“The departments are staffed by administrative, pro- 
fessional, technical, executive and clerical otlicers who 
constitute the Civil Service. Civil servants arc all servants 
of the Crown. There is no comprehensive definition of a 
Crown Servant. 

A person appointed by another Crown servant under 
the authority of a statute may Ik? a Crown servant as 
much as oue appointed directly by the Crown. The facts 
of each appointment must be considered/’ 

1.15] That the words “civil service” have a very 
wide connotation and do not include only what in 
this country are called the superior civil services 
is clear from the meaning as is evident from the 
remarks quoted above, that attaches to the words 
“civil service” in Britain. I beg leave to quote 
from the well-known book on constitutional Law, 
by the late Mr. Bulges, Eighth Edition, p. 196: 

“The enormous explosion of governmental functions 
since 1835 has resulted in huge staffs, which in 1939 
numbered about 400.000, a figure that had, due to war¬ 
time expansion, risen to over 700,000 in 1945; since then 
it lias steadily declined. They are classified ns industrial 
and non-industrial. The last class includes various grades: 
Administrative, formerly Class I or Upper Grade (now 
about 1,400); Executive; Clerical; Women Clerical Assis¬ 
tants and Shorthand Typists as General Classes, and 
Executive, Clerical, Unestablished Clerical, and Typing 
as Departmental Classes; etc. etc." 

ClG] 1 have quoted this in order to show how 
wide the conception of the civil service in Britain 
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is. It strikes me that in enacting the Government 
of India Act, 1935, which is a British statute, the 
framers of the Constitution must have had the 
same conception of the civil service. For this rea. 
son. I am clearly of the opinion that the plaintiff 
was, at all events, the holder of a civil post under 
the Crown in India. I have indicated how and 
why s. 240 (2) must he deemed to be applicable to 
him. It is beyond question that he was removed 
from office and tor the purposes of s. 240 (2) 
removal from ollice means the same thing as dis¬ 
missal by an authority which was inferior to the 
authority which appointed him. The power of dis¬ 
missal could not he delegated, having regard to 
the provisions of s. 240 ( 2 ) to any person other 
than the appointing authority and any rule to the 
contrary is void. 

The conclusion I have arrived at is that though 
initially the plaintiff was appointed as a sub-por- 
inanent way inspector by the Chief Engineer 
of the Rohilkhand and Kumaun Railway, his ap¬ 
pointment came to an end on 31-12-1942. There¬ 
after. he was appointed to the same post by the 
then General Manager of the two combined Rail¬ 
ways. while that General Manager was still 
technically not a Crown servant, under the autho¬ 
rity and on behalf of the Government of India 
Railway Board. He was thus, in my opinion, ap¬ 
pointed by the General Manager under the autho¬ 
rity of the Government of India and his services 
could not l>e terminated by an officer lower than 
the General Manager, though they could he 
terminated by one superior to the General Mana¬ 
ger. 

[17-21] I shall now consider the question whether 
the plaintiff is entitled to the relief claimed in 
respect of his salary. I shall refer in this conneo- 
tion to the case of Mr. 1. M. Lull who was a 
member of the Indian Civil Service and who was 
dismissed. In that case, i.c., The High Commis¬ 
sioner for India v. I. M. Lall t 1948 ALL. L. J. 
266 (p. c.), their Lordships referred to the 
observations of Lord Blackburn in the Scottish 
case of Mulvenna v. The Admiralty , 1926 s. c. 
842, in which that learned Judge, after reviewing 
the various authorities, states: 

“These authorities deal only with the power of the 
Crown to dismiss a public servant, but they appear to me 
to establish conclusively certain important joints. The 
first is that the terms of service of a public servant are 
subject to certain qualifications dictated by public policy, 
no matter to what service the servant may belong, whe¬ 
ther it be naval, military or civil, and no matter what 
position lie holds in the service, whether exalted or 
humble. It is enough that the servant is a public servant, 
and that public policy, no matter on what ground it is 
based, demands the qualification. The next is that these 
qualifications arc to he implied in the engagement of a 
public servant, no matter whether they havobeen referred to 
iu the engagement or not. If these conclusions arc justified 
by the authorities to which I have referred, then it would 
seem to follow that the rule based on public policy which 
lms been enforced against military servants of the Crown, 
and which prevents such servants suing the Crown for 
their pay on the assumption that their onlv claim is ou 
the bounty of the Crown and not for a contractual debt, 
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must equally apply to every public servant—Sec Lcaman 
v. King, (1920) 3 K. B. GG3, Smith v. Lord Advocate , 
(1897) 25 R. 112, and other cases there referred to. It also 
follows that this qualification must be read, as an implied 
condition, into every contract between the Crown and a 
pablio servant, with the effect that, in terms of their con¬ 
tract, they have no right to their remuneration which 
can bo enforced in a civil Court of justice, and that their 
' only remedy under their contract lies in an appeal of au 
official or political kind." 

[ 22 ] Their Lordships endorsed the statement of 
the law by Lord Blackburn in the euso just referr¬ 
ed to as correct. Their Lordships referred to certain 
sections of the Government of India Act, viz., 
S3. 179 (9), 247 (4), 249 and 230, and observed that 
they were unablo to derive from them any statu- 

v tory right to recover arrears of pay by action. 
Their Lordships* after referring to the Government 
of India Act, 1919, went on to observe that 

"It has been settled ever since Gibson v. East India 
Company, (1839) 5 Bing. (N. C.) 262, that pay could not bo 
recovered by notion ngninst the Company, but only by 
petition, memorial or remonstrance. It follows that the 
respondent fails in his claim to arrears of pay." 

[23] The learned Civil Judge fell into an error 
in awarding a decree for arrears of pay to the 
plaintiff. This part of the decree cannot be allow- 
cd to stand and to this extent the appeal preferr¬ 
ed by the Union Government must succeed. 

[24] I now come to the appeal which has been 
preferred on behalf of the plaintiff for certain 
allowances. They were disallowed by the Court 
below. I fail to uuderstand how arrears of allow¬ 
ances could ho granted to him in view of the fact 
that ho was not allowed any arrears of pay. For 
the recovery of his arrears of pay and allowances, 
tho proper remedy of the appellant is to make a 
representation to Government. I have no doubt 
that any representation made by him will receive 


proper attention at tho hands of the authoritl 
concerned. For these reasons, the plaintiff’s appe 
for these allowances must be dismissed and I coi 

firm, on this part of the case, the decreo of tl 
Court below. 

[25] For the reasons given above, I would di 
miss second appeal no. 751 of 1949, except in s 
far as tho claim for a decree for arrears of pay 
concerned. I would dismiss the plaintiff's appe; 
for arrears of allowances: As tho plaintiff hi 
succeeded in securing from this Court tho mai 
relief asked for by him, namely, a declaration, 
think that, in all the circumstances of tho cas 
I would bo justified in granting him his costs i 
second appeal no. 2029 of 1948. Wo make no onlc 
as to costs in second appeal no. 751 of 1940 
[261 Y. Bhargava J._I have had the benef 
of hearing tho judgment delivered by mv brotho 
oapru J. and I entirely agree with tho couclusior 
arrived at by him. I would only like to put i 

^L° W , n 7*1' th0 rcason for holding that th 
Ei 0 , ^ Pl f‘ ntiff from h>'s service wa 

tSapS. WflS mai “ qUe3ti ° n diSCnS3ea j 

his mini 0 , C0Ut °n ti0 ? of tho Plaintiff was thn 
remova l was 'hogal as it was in contmvontio 


of the provisions of sub-s. ( 2 ) of s. 240, Govern¬ 
ment of India Act, 1935. Learned counsel for tho 
defendant based his contention that the removal 
was not illegal 011 two grounds. The first ground 
was that sub-s. ( 2 ) of s. 240 of the Act did not 
apply to tho case of the plaintiff at all and the 
second ground was that there had been no appoint, 
ment by the Governor-General or by the Govern¬ 
ment of India so that the old appointment of the 
plaintiff made by the Chief Engineer of the B. N. W. 
and R. K. Railways had continued and, therefore, 
the Chief Engineer of the 0. T. Railway was 
entitled to remove the plaintiff from service. 

[28] To consider the first argument, I reproduce 
below the provisions of sub-ss. (l) and ( 2 ) of s. 240, 
Government of India Act, 1935, which are as 
follows: 

“240 (1) Except as expressly provided by this Act, every 
person who is a member of a civil service of the Crown in 
India, or holds any civil post under the Crown in India, 
holds office during His Majesty’s pleasure. 

(2) No such person as aforesaid shall be dismissed from 
the service of His Majesty by any authority subordinate to 
that by which lie was appointed." 

The first point to be examined is as to whether 
s. 240, Government of India Act, 1935, at all 
applies to the plaintiff. There was some argument 
on the question as to whether the plaintiff was, at 
all a member of a civil service of the Crown in India 
or held any civil post under tho Crown in India. 
The use of the words ‘member of a civil service* 
indicates that this first clause is meant to apply 
to those persons who are members of a regularly 
constituted service and who aro not merely hold¬ 
ing posts under the Crown. There is nothing at all 
on the record or in the finding of the lower Courts 
to show that tho post which was held by tho 
plaintiff was a post borne on the cadro of a regu¬ 
larly constituted service. There can, however, bo 
no doubt that tho plaintiff was holding a ‘civil 
post’ under the Crown just beforo ho was removed. 

The word civil’ used beforo the word ‘post* in 
this section is clearly meant to distinguish posts 
in tho Defence Forces. Tho words ‘civil post’ 
cannot bo confined merely to posts which are 
borne on the cadre of any regularly constituted 
service. Learned counsel for tho defendant did not 
press the argument further in view of the fact 
that, in the case of Venkata Iiao v. Secy, of State , 
1937 all. l. j. 213, their Lordships of tho Privy 
Council recognised that a member on the clerical 
staff of the Government Press at Madras was 
holding a civil post under the Crown in India, 
Iho words civil post’ were examined by a learned 
bmglc Judge of tho Lahore High Court in Pakistan 
in Yusuf Ali Khan v. Province of the Punjab , 
a. 1 . R. 1950 Lah. 59 where the provisions of s. 240, 
Government of India Act, 1935, were still applica- 
bio. Both these cases clearly show that all posts 
\v any public servant, if tho posts did not 
to tho^Military Department or tho Defence 
i’ orcos, must bo deemed to bo a civil past under 
Crown. It is, therefore, quite clear that the 
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plaintiff must be hold to Ik* a person governed by 
the provisions of sub.s. (l) of s. 240. Government 
of India Act. 19:45. Sub.s. ( 2 ) of s. 240 of the Act 
does not use the words *a civil se rvice of the Crown 
in India or any civil j>ost under the Crown in 
India.' 

2 iiJ The next point, that was urged by the 
learned counsel for the defendant was that sub.s. ( 2 ) 
of s. 240, Government of India Act, 1935, merely 
applied to ]>ersons who wen* members of ‘ a civil 
service 1 and did not apply to those who merely 
held a civil post under the Crown in India \ 
Sub.section ( 2 ) begins with referring to the person 
mentioned in sub.s. (l) of that section and then 
goes on to lay down that ‘ such person as afore- 
said is not to be dismissed from the ‘service 
ot His Majesty by any authority subordinate to 
that by which he was appointed. 

This language makes it perfectly clear that 
sub.s. (2) of s. 2 iu was meant to govern all persons 
who fell within either of the two classes mention, 
ed in sub.s. (l) of that section. The use of the 
word 4 service ’ in sub.s. ( 2 ) did not imply dis¬ 
missal ot only those persons who were members 
of a service but included dismissal of all ]X?rsons 
who may even have held 4 a civil post under the 
(rown ' because dismissal from that post is also 
dismissal from the 4 service of His Majesty. * The 
use of the word 4 such ' before the word ‘ person * 
in sub.s. ( 2 ) indicates that every person mention- 
v l in sub-s. (l) is to be governed by the provisions 
of sub-s. ( 2 ) and the word 4 service * used in 
sub-s. ( 2 ) was never meant to be equivalent to the 
words civil service of the Crown in India.’ The 
applicant, who was undoubtedly holding 4 a civil 
post under the Crown in India* in the State 
Railways would, therefore, be governed by the 
provisions of sub.s. ( 2 ) of s. 240 0 / the Act. * 

[30] His third contention was that sub-s. ( 2 ) of 
s. 24o ot the Act merely governs orders of dis¬ 
missal and not orders of removal. There is no 
doubt that there is a distinction between dismissal 
and removal. A person ‘ dismissed ’ from Govern- 
inent service is ineligible for re-employment 
whereas this disqualification docs not attach to 
a person ‘removed.’ The contention that sub-s. ( 2 ) 
ot s. 240 of the Act would not govern an order of 
removal was however, met by reference to s. 277, 
Government of India Act, 1935, which also occurs 
in part x of the Act. Sub-s. ( 1 ) of s. 277 runs as 
follows: 

'2/7 (1). Jn this Part of this Act—the expressions 'All 
1 alia Service’,‘Central Serviae Class I*, 'Central Service 
Class JI\ 'Railway S?rrice Class 1’, 'Railway Service 
Classic and ‘Provincial Service' mean respectively the 
services which were immediately before the commence¬ 
ment of Part HI of this Act, so described respectively in 
the classification rules then in force under S. 9GB, Gov¬ 
ernment of India Act; and references to dismissal from 
His Majesty's service include references to removal from 
His Majesty’s service.*’ 

. It was contended on behalf of the defendant 
that since ss. 240 and 277 were both in the same 
part of the Act, the words 4 reference to dismissal’ 


in s. 277 would govern the provisions of s. 240 and 
the word “dismissed " in s. 210 would, therefore, 
include 4 removed. ’ It is to be noticed that in 
s. 210 ( 2 ). the words used are 4 dismissed from the 
service of His Majesty ’ whereas in s. 277 ( 1 ) the 
words are ‘ dismissal from His Majesty’s service. * 


Learned counsel for the defendant argued that 
the words ‘service of His Majesty ’ in sub.s. ( 2 ) 
of s. 240 did not have the same meaning as the 
words 4 His Majesty's service ’ in s. 277 ( 1 ). I am 
afraid this argument has no force at all. The 
mere change in form from ‘service of His Majesty ’ 
to ‘His Majesty’s service’ cannot make any differ¬ 
ence. If dismissal from a civil post under the 
Crown in India is 4 dismissal from the service of 
His Majesty’, it would also certainly bo ‘dismissal 
from His Majesty’s service. ’ 

Learned counsel’s contention was that the words 
4 His Majesty’s service’ in s. 277 ( 1 ) should bo 
read as referring to the various services mentioned 


earlier in the same section and he has based this 
argument on the fact that the first clause of sub. 
s. (l) of s. 277 mentioning the various services and 
the second clause of the same sub-section enlarging 
the meaning of the words 4 dismissal from His 
Majesty’s service ' have been joined together by 
the use of the word ‘and. ’ The use of the words 
4 His Majesty’s service ’ in the second clause of 
s. 277 (l), however, makes it clear that there was 
no intention to make this clause subject to the 
first clause. Had this been the intention, there 
was no need for using the words ‘His Majesty’s 
service. ’ The pro|>er words, which could have 
been used, would be 4 such service. ’ 

Further, it is to l>e noticed that, in this second 
clause, the word 4 service ’ is used in the singular 
and not in the plural. Had it boon the intention 
t° restrict the second clause to the services men¬ 
tioned in the first clause, the words used should 
have been His Majesty’s services* instead of ‘His 
Majesty’s service ’. The plural word 4 services ’ 
could have signified regularly constituted services 
having a cadre of their own. The word 4 service ’ 
in singular is not meant to refer to such regularly 
constituted service but to the fact that there is 
some one serving His Majesty in some capacity or 
the other. Any person, who happens to be serving 
His Majesty in any capacity is in 4 His Majesty’s 
service ’ though he may not belong to any of the 
regularly constituted services of His Majesty. I 
cannot, therefore, accept the argument that this 
second clause of s. 277 (l) is governed by the first 
clause and that the scojie of the reference to dis¬ 
missal in s. 240 (2) was sought to he enlarged by 
s. 277 ( 1 ) only with reference to those few services 
which are mentioned in it and not with reference 
to all persons who are governed by sub-s. ( 2 ) of 


S. 240. 

[31] The learned Judge of the lowor Court had 
accepted the contention of the learned counsel for 
the defendant that s. 240 ( 2 ) did not apply to the 
plaintiff and he, therefore, sought to bring the 


1963 


Ml*. M. Qidwai v. G.-G. ix Council ( V . Bharyara J .) 


Allahabad 23 


case of the plaintiff under the proviso to s. 241, 
Government of India Act, 1935. He had, therefore, 
to rely upon n. 1705 (c), State Railway Establish¬ 
ment Code to hold that the plaintiff could not he 
dismissed or removed by any authority lower than 
that by which he was appointed to the post held 
by him substantively. Even if this rule were to 
apply, it would be subject to the provisions of 
sub-s. ( 2 ) of s. 210 of the Act. In the lower appel. 
late Court, it had been contended on behalf of the 
defendant that the protection of n. 1705 (c). State 
Railway Establishment Code was not available to 
the plaintiff because the power of dismissal of a 
person holding the post which was held by the 
plaintiff had been delegated to the Chief Engineer 
and the rule delegating that power could modify 
this n. 1705 (c) ns both rules were framed in exer¬ 
cise of the same power of framing rules. In the 
light of the view taken by me in this case, this 
argument need not be considered at all. 

It may be argued that the restriction placed 
under r. 1705 (c), State Railway Establishment 
Code, could be taken away by another rule dele¬ 
gating the power of dismissal but it cannot possi¬ 
bly be urged that any such rule can have the effect 
of taking away the right granted by s. 210 ( 2 ), 
Government of India Act, 1935. It is, therefore, 
not at all necessary to see whether any power of 
dismissal had been delegated under the State 
Railway Establishment Code. All that need be 
oxnmined is whether the order of dismissal was by 
an authority subordinate to that by which the 
plaintiff was appointed or whether the order was 
passed by the authority which appointed him or 
by some superior authority. 

[32i On this question, I have to take into con¬ 
sideration the argument of the learned counsel for 
the defendant that actually there was no valid 
appointment of the plaintiff at all by the General 
Manager of the 13. N. W. and R. K. Railways 
taking effect from 1-1-1943, and that it must be 
deemed that the plaintiff's service under the R. K. 
Railway had continued. On the face of it, this 
argument must be rejected because there is a clear 
finding that the service of the plaintiff under the 
R. K. Railway was terminated by the manage¬ 
ment of that railway with effect from the mid- 
night of 31-12-1942, by a proper notice. The fresh 
appointment of the plaintiff took place by virtuo 
of the offer contained in the circular letter of the 
then Gonoral Manuger of the 13. N. W. and R. K. 
Railways, dated 18-9-1942, on which dato the 
General Manager of the 13. N. W. and R. K. 
Railways was not in Government service at all. 
ihe railways were still owned by companies and 
had not yet been acquired by Government. The 
Gonoral Manager, who issued the letter, dated 
18-9.1942, was, therefore, not in the service of the 
Government; but this letter itself indicates that it 
L aS k! S3 !‘ ed , b y under instructions from and 

Dbim i °f % < ? 0vornraont of Ind 'h. Railway 
Department, (Railway Board). 


Under s. 241, Government of India Act, 10 35, 
appointments to the civil services of and to civil 
posts under the Crown in India in the case of 
services of the Federation and posts in connection 
with the affairs of the Federation were to he made 
hy the Governor-General or by such person as he 
might direct. The person, who could he authorised 
hy the Governor-General under this section to 
make the appointment, need not have been a 
Government servant. All that was needed was 
that there should be a direction by the Governor- 
General authorising him to make the appoint¬ 
ment. 

In the present case, the letter of 18-9-1942, 
itself contains material showing that there was 
authorisation hy the Government of India, Rail¬ 
way Department (Railway Board), giving power 
to the General Manager of the B. N. W. and R. K. 
Railways to make appointments to posts in the 
0. T. Railway which was to come into oxistence 
on 1-1-1943. The appointment of the plaintiff by 1 
the General Manager was, therefore, made in his 
capacity as a special nominee of the Governor- 
General under s. 241 of the Act. Since the* 
appointment was made by him, the power of 
dismissal under s. 210 (•>) could he exercised either 
bv himself or by some one superior to him. As he 
was not holding any post under the Government 
at the time when he made the appointment butj 
was only a special nominee of the Governor- 
General, there can be no question of there bein 
any ono holding a post superior to his post and 
consequently the order of dismissal could only bo 
passed either by him or by the Government of 
India, which had conferred the authority of ap¬ 
pointment on him and which, in exercise of its 
executive powers, had to act in the name of the 
Governor-General. Consequently, in this case, the 1 
power of dismissal or removal under s. 240 (2), 
Government of India Act, 1935, could have been 
exercised only by the individual who was holding 
the post of the General Manager of the B. N. \V. 
and R. K. Railways on 18-9-1942, or bv the 
Government of India acting in the name of the 
Governor-General. In this case, admittedly, the 
order of removal was passed by the Chief Engineer 
of the O. T. Railway and, therefore, this order is 
clearly in contravention of the provisions of sub- 
s. ( 2 ) of s. 240 of the Act. 

[33] For the reasons given above, I entirely 
agree that the plaintiff is entitled to tho declara¬ 
tion that he has not been validly removed from 
serv.ee and that ho is still holding a post in the 
Railway Department from which be was purported 
to be removed on 3-2-1945. 

A/K.S* Order accordingly. 
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(LUCKNOW BENCH) 

Agarwala J. 

Prag — Applicant v. Earn Das and others — 
Complainants — Opposite Party. 

Criminal Revn. No. 30 of 1051, D/- 17-3.105*2. 

(a) Criminal P. C. (1898). S. 7 (2) — Notification 
declaring deep stream of river as boundary between 
districts — Interpretation of — U. P. Revenue Manual 
(Vol. II), Para. 1631. 

The notification embodied in Para. 1031 of the U. P. 
Revenue Manual (Vol. II) declaring, for purposes of crimi¬ 
nal jurisdiction, the deep stream of a river as the boun¬ 
dary between certain districts implies that the limits of the 
districts change with the shift in the deep stream and 
must be determined according to the deep stream as )t 
exists at the time of the dispute and not as it existed at 
the date of the notification. That this is the meaning of 
Pam. 1031 follows from the note contained in it as also 
from Para. 1032 : 25 Cal. 858, Dissent. [Pam 4j 

Anno. Criminal P. C., S. 7, N. 0. 

(b) Practice—Practice contrary to law—Validity. 

Practice contrary to law is no warrant for its validity. 

It is the practice which is vitiated and not the law that is 
submerged by a wrong practice. [Para b] 

D. S. Srivastava — for Applicant ; S. L. Suri — for 
Opposite Party. 

REFERENCE. Para. 

COS) 25 Cal. 858 : (2 Cal. W. N. 577). 3 

Order. — This is an application in revision 
against an order rejecting an application that the 
Mugistrato trying a case pending before him had 
no jurisdiction to try it. 

12 ] The dispute relates to certain agricultural 
plots, which according to the applicants are part 
of village Angraura in the district of Sitapur and 
according to tho complainants opposito-parties are 
part of village Bhonri Kaundor situated in district 
Bahraich. These two districts of Sitapur and Bah- 
raich are divided by river Ghogra, which often 
changes its course. The dispute was about posses¬ 
sion over these plots and the complaint was filed 
in tho Court of Sub-Divisional Officer of Qaiser- 
gunj, district Bahraich. The applicants’ case was 
that the Sub-Divisional Officer of Qaisergunj had 
no jurisdiction to try tho case becauso the plots in 
dispute were situated on the other side of the river 
Ghogra, the side on which the district of Sitapur 
was situated. 

[3] In the Revenue Manual (Volume ii) para¬ 
graph 1631, the limits of the two districts are 
thus specified : 

“The deep stream of the following rivers is for purposes 
of criminal jurisdiction the boundary between the districts 
noted in Columns *2 and 3.” 

The river mentioned is Ghogra and tho districts 
mentioned are Bahraich and Bara-Banki and 
Bahraich and Sitapur. The question is what is the 
meaning of this paragraph. Does it mean the 
stream of the river Ghogra as it existed when the 
notification was issued or the deep stream as it 
exists at a particular moment when a dispute is 
raised? The matter is not free from difficulty. In 
one case decided by the Calcutta High Court on a 
similar notification the view was taken that the 


language means the deep stream as it existed at 
the date of the notification. This case is reported 
in Punardco Narain Singh v. Earn Samp Eoy t 
25 cal. 858. The notification was 

"That tho deep stream of the Ghogra is the boundary 
between the Balia District in the North-Western Provinces 
and the Sarun District in Bengal, up to the point where 
the boundary line between mouzah Ibrahimabad Nanhara 
in Balia, and mouzah Sbitub Diara in Bengal, meets that 
river.” 

Maclean C. J. observed : 

"I think the ‘deep stream* spoken of in the notification 
of December 1888 must be the deep stream as it then 
existed, that is ten years ago. It is a matter of notoriety 
that the channels of Indian livers change very materially, 
and often in a very short time. What was the deep stream 
in 188S may not be the deep stream of 1837, and it is con¬ 
sequently difficult for us to say what really is the deep 
stream which forms tho boundary between the two 
districts.” 

Banerjcc J. was not so definite. He stated.: 

“It is at any rate open to doubt whether the notification 
of 5-12-1S8S, referred to above should bear the construc¬ 
tion sought to put upon it by the learned Vakil for the 
petitioner, namely, that the deep stream of the Ghogra, 
the position of which may shift from time to time, is the 
boundary between Balia and Sarun. The uotification may 
well be understood to mean that the boundary between 
Balia and Sarun would be the deep stream as it existed at 
the date of the notification, and that this would continue 
to lw the boundary until the Government thought fit to 
alter it by a further notification.” 

[4] In my opinion the matter has to bo decided 
upon tho correct interpretation of the language 
used in the U. P. Revenue Manual. Paragraph 1631 
contains a note which is based upon a Govern¬ 
ment notification. The note is : 

“Whatever may be the course of the Ooep stream of tho 
Ghogra, the following villages will, for the purposes of 
criminal jurisdiction, always be a pu t of the Azamgarh 
district;” 

Azamgarh is one of tho districts which is touched 
by the river Ghogra. This note on the face of it 
appears to be an exception to the main paragraph 
and suggests that the main paragraph means that 
tho boundaries of the districts crossed by the river 
Ghogra will be determined according to the deep 
stream as it exists from time to time. Paragraph 
1632 which follows puts the matter beyond doubt. 
It deals with the jurisdiction for tho purposes of 
revenue Courts and civil Courts, and it runs : 

“Where the Ganges or the Ghogra forms the boundary 
for purposes of criminal jurisdiction between districts 
in Agra and districts in Ondli the deep stream of the river 
is also the boundary between such districts for all other 
purposes. In other eases, civil and revenue jurisdiction 
within the United Provinces docs not in the absence of 
express uotification alter with a change in the deep stream.” 

This shows quite clearly that although civil and 
revenue jurisdiction does not change with tho 
change in tho deep stream unless there is an 
express notification, tho criminal jurisdiction may 
change. I think para. 1631 does imply that the 
limits of tho districts change with tho shift in the 
deep stream and must be determined according to 
tho deep stream as it exists at the time of the 
dispute. 

[5] The Magistrate in the present case assumed 
that the plots wero on the other side of tho river 
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Ghogra, that is on the side of Sitapur district, bnt 
ho stated that the boundaries of the district would 
not chango by the change in the course of tho 
river, and ho cited certain examples in which 
although upon a change of the course of tho river 
a village fell from tho side of one district to 
another district, yet the jurisdiction of the crimi¬ 
nal Courts of the former district was still continu¬ 
ed over tho village. This is not a sound argument. 
If tho jurisdiction of one criminal Court had 
ceased by tho change in tho course of the river it 
did not become legal because it continued to bo 
exercised even after it had ceased to exist. Practice 
contrary to law is no warrant for its validity. It 
is tho practico which is vitiated and not the law 
that is submerged by a wrong practico. It is, 
however, not agreed between the parties as to 
whether the plots in dispute arc on tho other side 
of the deep stream of the river Ghogra. The 
Magistrate assumed that it was so, but admittedly 
no evidence has been led by the parties and the 
learned counsel for the complainants urges that ho 
does not admit the fact. The Magistrate will have 
therefore, to decide tho question of jurisdiction 
afresh in view of the law stated by mo above. 

[6] I, therefore, allow this application, set aside 
tho orders of the Courts below and direct that the 
question of jurisdiction shall be determined by tho 
Magistrate dc novo in the light of the observations 
made by me. 

A/G.M.J . Application allowed. 
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Bixd Basni Prasad and Mukeiui JJ. 

Kv. Jyoti Sarup — Applicant v. Board of 

iievenuc t Uttar Pradesh , Lucknow and another _ 

Opposite Party . 
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tho Court can legitimately make a presumption that ho 
has not acted capriciously. [Para 19j 

Anno. Evidence Act, S. 114 N. 29. 

(c) U. P. Agricultural Income-tax Act (3 of 1949), 
S. 6 (1) Proviso 1—Discretion under—Exercise oi— 
Consideration as to loss of revenue—Relevancy. 

A consideration of loss in the revenue, which can justly 
be collected by the imposition of a tax, is not an irrelevant 
consideration in disposing of an application to the Board 
of Revenue for permission to change the method of com¬ 
putation of income. (1891) A. C. 173, Bel. on. [Para 20] 

As the very name of the authority indicates, the Board 
of Revenue in its administrative capacity has to take into 
consideration the effect of the permission it may grant 
under the proviso of S. G (1) upon the revenues of the 
State. The object of tho Act is to raise revenues for the 
State by imposing a tax on agricultural income. If the 
Board acts in the above manner it acts within the spirit 
of tho Act. [Para 34 j 

(d) Constitution of India, Art. 226—Administrative 
Authority—Discretionary power—Exercise oi—Order 
on cyclostyled form. 

Per Bind Basni Prasad J —It is a well-known con¬ 
vention anil a well recognized practice in Government 
Offices that where an officer agrees with an office note, ho 
merely initials and that is enough to indicate his assent 
to the office suggestion ; it does not necessarily indicate 
that the officer acted mechanically. [Para 33] 

It is not unusual to convey orders in printed or cycle- 
styled forms, specially when the order relates to a matter 
whi:h frequently comes up before an authority. This 
saves time and work in the office. From the fact that the 
disputed order is on a cyclostyled form, it docs not follow 
necessarily that the mind was not applied in passing that 
order, specially when in the counter-affidavit it is stated 
that the othcer concerned gave full consideration to tho 
merits of the case. [Para, 33J 

(e) U. P. Agricultural Income-tax Act (3 of 1949)_ 

Recovery of tax-Burden of proof-Avoidance of tax- 
(Income-tax Act (1922), S. 1). 

The burden is on tho State to prove that it is entitled 
to a certain revenue before it can recover it and, if tho 
subject can, without infringiug tho law, escape liability, 
then the subject certainly can do so and it ‘would bo no 
ground for Courts to order recovery of any revenue on the 
ground that, if the recovery was not ordered, then it 
would amount to the State being deprived of that revenue. 

Anno. I. T. Act, S. 1 N. 4. CP “ a 
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(g) Constitution of India Arf ooa n* j Clara 24j 
of-Mandamus where dutv 226 - M ^damns, writ 

tsssr 

exercise his discretion COm Ppi* od ^y mandamus to 
simply refuse to act at all ot , llor “ uJ not just 

reasonably excreS his di?“r er h ° h °? honest, y 

lio wherethe act h trulv^ror"' mandamus wi » not 
discretion, as to tho icretl0aar >'- to control that 

even though the diction 1Qftuner ? f Performance, 

»»o jra tssa irs t 
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lnw to control such a discretion. The writ of mnnilarous 
can never l*e used us n substitute for appeal or what has 
bom called in America a "writ of error. ' [Paras 2G, 27] 

Where the Senior member. Board of Revenue, had 
exercised his discretion to grant permission under S. G (1) 
Proviso, l’- P- Agricultural Income-tax Act (3 of 1949) to 
m:\keachangeinthemethodof computation of income 
for purposes of the Act, honestly and on a fall considera¬ 
tion of the materials before him and had refused permis¬ 
sion. there is no scope for the High Court to iuterfero by 
means of the writ of mandamus. Para 27] 

(h) U. P. Agricultural Income-tax Act (3 of 1949), 
S. 6 (1) Proviso—Grant of permission to asscssee to 
change method oi computation of his income—Board 
of Revenue acts in its executive capacity—(Constitu¬ 
tion of India, Art. 226 — Judicial or administrative 
order). 

In considering the question whether or not to grant the 
permission under the proviso to S. G (1), Board of Revenue 
acts in its executive capacity. The usual procedure of 
judicial authorities is not prescribed for the Board when 
dealing with such a matter. [Pam 32] 


(iopal S war-up Pat hale t S. Pitt hah and S. C. Khare 
—for Applicant] S. C.H. Malirotra—Jor Opposite Party. 
REFERENCES: Court war /Chronological/ Paras 

(’48) 1948 All L J 543 : (AIR 1949 All 5G) 34 

(*52) 1952 All L J278 : (AIR 1952 All 659) 25 

(•52) 1952 All L J 274 : (AIR 1952 All G93) 25 

(1SS9) 23 Q B I) 579 : (G1 L T 832) 22 

(1S91) A C 173 : (69 L J M C 73) 21 

(1918) 1KB68:(87LJKB 303) 23 


Mukerji J. — These two applications are con¬ 
nected in the sense that the points for deter¬ 
mination in both the applications are identical. 
Consequently I think it proper to dispose of both 
the applications by means of this common judg¬ 
ment. Both the applications are under Art. 22G of 
the Constitution of India and the prayers, which 
have been put in the alternative, are the same iu 
both the applications. 

[ 2 ] The applicants in both the cases pray for 
the issue of a writ of mandamus as against oppo¬ 
site party xo. 2 i. e. the Collector of Pilibhit, 
directing him to issue suitable “forms” to the 
applicants for submitting their returns under the 
U. P. Agricultural Income-tax Act (.\ct 3 of 1949) 
as provided by 8. 6(2) (a) of the Act for the assess¬ 
ment year, 1951-1952. 

[3] The applicants further pray that a writ of 
mandamus be issued directing opposite party no. 1 
namely the Board of Revenue, Uttar Pradesh, to 
decide the respective applications of the applicants 
in accordance with law. 


[4] As I stated earlier, the prayers are in the 
alternative. There is further prayer, in the alter¬ 
native, praying for a writ of certiorari by calling 
tor the record of the case and quashing the order- 
complained of, an order which was passed by 
opposite party no. 1 , namely the Board of-Revonue. 
There is a sort of a general prayer, and that too 
in the alternative, namely, that this Court may 
issue such other writ or direction as it may deem 
fit and necessary. 

[5] The facts which have given rise to these 


two applications very briefly put are these. Both 
the applicants were liable to pay agricultural 
income-tax under the provisions of the V. P. 
Agricultural Income-tax Act (Act 3 of 1949). The 


periods for which the applicants were assessed 
to tax earlier were 1948-49 and 1949-50. 

[6] By s. 5 of the Act provision has been made 
for the determination of agricultural income. 
Section 6 of the Act makes provision for the com¬ 
putation of agricultural income and this section 
provides for the computation of agricultural income 
in two alternative ways. There is an “option” 
given to the assessee to compute his income 
according to either of those two methods. Both 
the applicants who were assessees in two different 
assessment cases, chose in the first year one of the 
two alternatives. They chose the alternative pro¬ 
vided by s. G ( 2 ) (b) in the first year. In the 
subsequent year, the assessees found that they had 
made a had choice and they therefore wanted to 
submit their returns according to the method 
prescribed by s. 6 ( 2 ) (a) of the Act. Although an 
assessee under s. G of the Act lias an option, there 
is a proviso added to that section namely the first 
proviso to the section which is in the following 
words : 

“Provided tlmt an asscssee who has once exercised an 
option shall not be entitled to vary the method of computa¬ 
tion except with the permission of the Hoard of Revenue." 

The assessees consequently made their respec¬ 
tive applications to the Board of Revenue for 
]>ermission to make a change in the method of 
computation of their income. On receipt of the 
applications of the two assessors, the office of the 
Board of Revenue, presumably, under the rules of 
business framed by the Board, dealt with these 
applications inasmuch as an individual who sub¬ 
scribed himself as an Agricultural Income-tax 
Clerk put up a note to the Deputy Secretary along 
with the entire record of the respective assessment 
eases, which contained the respective applications 
of the two applicants to the Board of Revenue for 
granting them the necessary permission to change 
the method of computation. In this note it was 
pointed out that the assessees had originally 
‘opted* the method of computation of their agri¬ 
cultural income under s. 6 ( 2 )(b) and their income 
was computed under s. G (2) (b) for the last three 
years. It was further pointed out that under R. 7 
of the Agricultural Income-tax Rules, the Board 
had a discretionary power of allowing or rejecting 
the applications for a change in the method of 
computation. The note further stated that com¬ 
putation under s. G (2) (a) is “easier and lion- 
controversial,” hut the note pointed out that in 
some cases the change of the method of computa¬ 
tion from s. G (2) (b) to s. o (2) (a) was detrimental 
to the revenues of tho State inasmuch as it gave 
the assessee an advantage. The writer of the note 
drew the attention of the Deputy Secretary to the 
fact that the change of option is “not generally 
allowed iu those cases in which the interest of 
Government is affected.” Tho note furthor said 
that 'if tho change in the particular cases was 
allowed “Government would bo at a groat dis¬ 
advantage.” 
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[7] Tho aforementioned note also pointed out 
tlwt the nssessees had made a similar request last 
year and that their applications had been rejected 
on tho ground mentioned earlier, namely on the 
ground that tho change over was going to adverse- 
ly affect the amount of the tax that was likely to 

'■* come to the State Treasury. 

[8] The synopsis which I have given of the 
"note” (to use a common expression) was scruti¬ 
nized by the Deputy Secretary and ho himself 
made a further note in tho following words : 

"S. M. 

The two cases noted upon in the office note do not 
deserve any consideration for chauge of option from 6 (2) 
. (b) to G (2) (a) for the reasons given in the above note from 
page 9 ante. The applications merit rejection. 

Sd/- Jngram Singh.'* 

[9] The matter, after those two “notings”, was 
put before Mr. B. Y. Bhadkarnkar who was the 
then Sonior Member of the Board of Revenue and 
who according to the rules of business, prescribed 
by the Board under the provisions of s. 7 (l). 
Land Revenue Act (.vet 3 of 1901), was the com¬ 
petent authority to deal with the matter. Mr. 
Bhadkarnkar, the Senior Member merely signed 
under the recommendation of his Deputy Secre¬ 
tary. 

( 10 j There is one other fact which need be 
stated and that is that subsequent to tho disposal 
r of the matter by Mr. Bhadkarnkar, which was 
dono on 2G-5-1951, each of tho applicants made an 
application on 3-8.1951, for issuing appropriate 
forms to each of them under s. G ( 2 ) (a) of the 
Act for submitting their returns for tho year 
1951-52. Tlieso applications were dealt with in 
the same manner in which the aforementioned 
applications were dealt with, namely there was a 
note by the office and. the applications wero 
ultimately rejected with the result that neither of 
the two applicants was supplied the appropriate 
forms for making their returns in consonance with 
the provisions of s. G ( 2 ) (a), Agricultural Income- 
tax Act. 


Cll] Tho applicants having failed to gain their 
objective by means of the two applications men¬ 
tioned above by mo have come up to this Court to 
seok their remedy against the Board of Revenue 
as also the Collector of Pilibhit by means of these 

two applications under Art. 226 of tho Constitu¬ 
tion. 


[ 12 ] Mr. Gopal Swarup Pathak, the learned 
counsel for the applicants, has argued these an- 

ability 0113 ^ length ftD(1 with his us,ml vigour and 

ill ? 1 *![• Pfttbak b «s raised three main points : 
„ «T at th ,° pr0vis0 * which 1 have already quoted 
m the earber portion of this judgment, applies 

!!!■ i th ° C0urse of Proceedings before tho 
fl^ssmg officer in a particular year of assessment 
d that it has no application to a case like tho 


present where the option is being exercised not 
during the course of any particular year of assess¬ 
ment. hut is being exercised in relation to a 
completely new year of assessment. In support of 
his contention, Mr. Pathak relied on the provi¬ 
sions of tho Indian Income-tax Act as also the 
Sales Tax Act and his argument, in substance, 
was that, if what ho was submitting was not 
correct, the language of the proviso would liavo 
been different. 

[l-lj I have given my very careful consideration 
to this argument and I have considered the 
language of the two Acts referred to above, hut I 
do not agree with Mr. Pathak's contention. In my 
judgment, the language of the first proviso to 
s. b (ii is so clear that it is unnecessary, even if it 
were permissible, to take the assistance of other 
statutes to interpret this proviso, in my judgment, 
this proviso means that once and only once 
during the course of an assessee’s, if 1 may use 
the word “assessable life", can lie, unfettered, exer¬ 
cise the option given to him under s. 0 (l) of the 
Act and that if once, and the words of the Statute 
so put it, he has exercised his option, lie cannot, 
without the permission of the Board, take tho 
other alternative. 


[is] Learned counsel for the applicants argued 
that in giving the meaning which 1 have given to 
the section, I would be importing some kind of a 
rule of rex judicata into my decision. I. however, 
think that this is not the correct way of looking 
at the matter for there is no question of any rule 
of res judicata coming into tho picture but tho 
question is of the interpretation of the words of 
the proviso, set out earlier in this judgment. 

ClG] The next point which Mr. Pathak argued 
was that the discretion-ami I must here state that 
lie conceded that it was a matter of discretion— 
which the Board of Revenue had, was not judi¬ 
cially exorcised as it should have been. It was 
argued that the decision arrived at by the Senior 
Member of the Board was not his decision and, in 
any event, he had not applied his mind to tho 
entire circumstances of the matter aud that ho had 
been swayed by irrelevant considerations, namely 
the consideration of loss which was likely to 
accrue to tho revenues of the State by permitting 

a change over to tho applicants. 

[17] Mr. Pathak further contended that the con¬ 
sideration of a loss to the revenues was so 
horoughly irrelevant to the matter in issue that 
by taking this into account tho decision of tho 
Board of Revonuo if there was a decision, was 
' mated and should bo so treated, because accord- 
to linn it was arbitrary. 

, L . astl £ U was contended that tho reasons 

ehanc!! 1 fi m hG ? pplicati<m {or ‘permission* to 
change their mode of computation wore not con- 

dered by the Board of Revenue. A summurv of 

reLS 30 ^ 1 hlCh Y° r0 oufc in th0 application 
refeired to above have been given in para. 6. of 
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the respective affidavits accompanying these two 
writ applications. 

[19] I shall first consider the last argument, 
because this argument, in my judgment, can be 
disposed of comparatively shortly. In order to be 
able to appreciate the strength or weakness of this 
submission it is necessary to bear in mind the 
fact that the Senior Member of the Board of Re¬ 
venue, who exercised the discretion under the 
proviso, had before him the entire record of the 
case and further he had before him the two ‘notes’, 
the one by the 'clerk concerned’ and the other by 
the Deputy Secretary. I may here mention that 
in his note the clerk concerned pointedly drew 
attention to the fact that the record, on which his 
note was appended, contained the two applications 
of the assesseesand they were marked as serials 17 
and 18 , respectively: further, in para. 2 of the note, 
the clerk concerned fairly set out one of the 
chief grounds on which the change of option was 
claimed, namely that the computation under s. i> 
(2) (a) was easier and non-controversial. In Para, o 
of the counter-affidavit, it has been averred that 
the Senior Member, Board of Revenue, who was 
in charge of Agricultural Income-tax work gave 
full consideration to the merits of the case. It has 
been pointed out that the matter of “the option" 
by the applicants had been considered by the Se¬ 
nior Member, Board of Revenue, once before also 
in respect of the assessment for the year 1950-51. 
[There is, therefore, before mo material for hold- 
|ing that the Senior Member, Board of Revenue, 
'gave due consideration to the reasons on which 
(the applicants wanted a change in their method 
jof computation. In my view, therefore, apart 
[from the presumption which a Court can legiti- 
imatcly make that a responsible oflicer on whom 
a statute has conferred the privilege of exercising 
a discretion, has not acted capriciously, there is 
jin this case good evidence for holding that he has 
not so acted. 

[ 20 ] Mr. Pathak next contended that the Se¬ 
nior Member, Board of Revenue took into account 
the question of the loss of revenue, a consideration 
which was foreign to the scheme of the Act, and 
by considering such a matter his decision was 
vitiated. In rny judgment, the question of loss of 
revenue was not at all foreign to the scheme of 
the Act. The entire object of the U. P. Agri¬ 
cultural Income-tax Act was to provide for the 
imposition of a tax, a source of revenue, on agri¬ 
cultural income. The preamble to the Act says 
“whereas it is expedient to impose a tax on agri¬ 
cultural income in the United Provinces." By the 
various sections of the Act provision has been 
made for recovering ‘tax’ on agricultural income 
and the Legislature has, therefore, kept to the 
main purpose of the Act, and made provision in 
the Act so that a person liable to pay tax may 
I not escape his liability. I am, therefore, of opi¬ 
nion that a consideration of loss in the revenue, 


A.I. R. 

which can justly be collected by the imposition of 
a tax, is not an irrelevant consideration. 

• 21 ] Mr. Pathak further contended that when¬ 
ever a Statute gives a ‘discretion’ to someone then 
that discretion has to be exercised judicially, that, 
if the Court linds that the discretion has not been 
judicially exercised but has been exercised arbi¬ 
trarily or capriciously, then the High Court will 
interfere by means of a proper writ and for the 
support of his contention Mr. Pathak relied on a 
House of Lord’s decision in Sharp v. Wakefield, 
reported in <1891) a. c. 17a. That decision was 
under the Licensing Acts of 1828, 1872 and 1871 
under which “the Licensing Justices’’ were given 
a discretion to refuse the renewal of licenses for 
the sale of intoxicating liquors. In my judgment, 
this case is not entirely appropriate as an autho¬ 
rity for the case I have before me. Bo that as it 
may, speaking for myself, I have not much difti- 
culty in accepting the proposition of law as such, 
enunciated by Mr. Pathak. 

22 ] The next point, which was attempted to 
bo made, was that tho Senior Member, Board of 
Revenue, had misdirected himself completely by 
considering the question of the loss of revenuo 
and, therefore, it was contended that his decision 
was bad. Reliance has been placed on the case of 
Commissioner of Inland Revenue v. (r. Angus £ 
Co., reported in (1889) 23 Q. n. n. 579. That case 
was a case where a certain person attempted to 
avoid tho payment of stamp duty on a certain 
conveyance at a certain rate by a legal means and 
in connection with that matter Lord Esher M. R. 
at p. 593 said this : 

“The subject may have tho good fortune to escapo the 
stamp duty, if he can get a conveyance of property sold to 
him without the execution of any instrument. But it is 
said that if the appeal be decided against the Commis¬ 
sioners, purchasers will rest satisfied with an agreement 
of which specific performance would bo decreed and will 
not go on to execute a conveyance, and so the Crown will 
lose the stamp duty, and it is rather suggested that this 
would be cheating the Crown and committing a fraud. The 
Crown, however, must make out its right to tho duty and 
if there be a meaus of evading the stamp duty, so much 
the better for those who can evade it. It is not fraud upon 
the Crown, it is a thing which they are perfectly entitled 
to do.” 

On the observations quoted above of Lord Esher, 
it was argued that the evasion of revenuo was a 
matter which should not have been considered at 
all. As I read the observations of Lord Esher I do 
not think the Noble Lord ever meant to laydown, 
or actually laid down, anything like what was 
being contended. What was laid down in that 
case was that, if a subject can evade payment 
legally, then it cannot be termed as fraudulent 
conduct, nor can it be said that lie is cheating tho 
Stato of its just revenues. The burden is on the 
State to prove that it is entitled to a certain re¬ 
venue before it can recover it and, if tho subject 
can, ^without infringing the law, escape liability, 1 
then the subject certainly can do so and it would 
be no ground for Courts to order recovery of any 


1963 


Jyoti Sarup v. Board of Rev., U. -P. (Hukerji J .) 


Allahabad 29 


revenue on the ground that, if the recovery was 
not ordered, then it would amount to the State 
being deprived of that revenue. No such position 
arises in the present case. 

[23] Mr. Pathak relied again on a decision in 
the case of Bex v. London County Council, re- 
ported in (1918) 1 K. it. 69. That was a case where 
tho London County Council by virtue of a bye¬ 
law, which conferred a discretion, passed a general 
resolution to withhold permission in all cases to 
peoplo applying for permission to sell articles in 
Parks and such other places. Avory J. at p. 74 
of the aforementioned decision said this: 

“In exercising their functions justices eauuot pass a 
general resolution to refuse certificates; that is not a judi¬ 
cial exercise of their discretion. Similarly, in the present 
case there has not been a judicial exercise of the discretion 
which is vested in the County Council. The analogy 
seems to be complete.’* 

Avory J. by analogy applied the rule of law laid 
down in the cases where certain discretion was 
vested in “justices" or similar authorities in the 
matter of granting or withholding licenses, to the 
case before him because, according to him, the 
analogy between the two types of cases was com- 
plete. If I may respectfully say, Avory J. was 
right in the view that he took of the analogous 
nature of the two matters. Tho case before us, 
in my judgment, does not attract the rule of law- 
laid down either in the licensing cases or in the 
case decided by Avory J., and to borrow his 
language partially, I would say, that in the pre- 
sent case the analogy seems to me to be abso. 
lately incomplete. 

[24] Lastly, Mr. Pathak contended that the 
very wide and arbitrary power given to tho Board 
of Revenue under s. 6, first proviso, was consti¬ 
tutionally a bad provision of law inasmuch as it 
vested in the Board of Revenue such absolute and 
unfettered discretion: it could be used as a means 
of discrimination; what Mr. Pathak said, was 
that tho power to discriminate, has been given by 
this provision and thus his submission was that 
Art. 14 of the Constitution was infringed. Alter¬ 
natively, he contended that it was, in any event 
placing an unreasonable restriction on the subject 
in contravention of Art. 19 (f), Constitution of 
India I have given this argument careful con¬ 
sideration and, in my judgment, there is no sub- 
stance in either of these two contentions. In mv 
Mew no question of the infringement of Art. 19(f) 
.arises in the case. 

thfcnnJ-hT^ t0 the , infrin 5 emen t Of Art. 14 of 
o s rA^’n' Tf ly ’ in re 8 ard ‘0 the proviso 
; A ?u 1Cl i tural Income Tax Act giving the 
lyertothe Board of Revenue to discrimfnatt 

^^ laC ° d i 0n *7° deCisi0ns of this Court,’ 
llT l V - Dr ■ Anand, 1952 

274 and Mannu Lai v. Chakradhar 
fans, 1952 ALL. L. j. 278 respectively. Both these 
cases were under tho U. P (TemimrarvT o '* , 

c^s e the a SueS ViCti ° n A °i! and iD the &rst oi 

cases the question was whether the “unregulated" 


discretion given to District Magistrates to grant 
or not to grant permission under s. H of the Act 
infringed the provisions of Art. 14 of the Consti¬ 
tution. A Bench of this Court of which one of us 
was a member held: 

“If the discretion to grant licenses can be without any 
regulating principles embodied in the statute, there is no 
reason why the discretion to grant permission to a land¬ 
lord to sue his tenant for ejectment should be hedged in 
by statutory rigid rules. We hold that it does not in¬ 
fringe Art. id of the Constitution." 

[ 26 ] As I stated at the commencement of this 
judgment one of the prayers was for the issue of 
a writ of mandamus directing the opposite party 
no. 2 to issue suitable forms for submitting his 
returns in accordance with s. G ( 2 ) (a), Agricultu¬ 
ral Income-tax Act and, in the alternative, a writ 
of mandamus was prayed for directing opposite 
party no. l to decide the applications of the two 
applicants before us according to law and these 
were the two prayers in respect of which the 
main arguments in the case were made by the 
learned counsel, appearing for the applicant. The 
duty of the opposite party xo. l, the Board of 
Revenue, U. ?., which was sought to bo enforced 
was, the duty cast on him by the first proviso to 
s. l of the Act. The duty which was sought to be 
enforced as against opposite party no. 2 , namely, 
the Collector of Pilibhit, was the duty cast on 
him to supply the applicants the requisite “forms** 
so that he could make his returns according to 
the option which he chose to exercise under the 
provisions of s. c. The duty which was sought to 
be enforced as against opposite party no. 2 could 
arise only when the opposite party no. l, had per¬ 
formed his duty. As I have already stated in tho 
earlier portion of my judgment, opposite party 
No. l had already exercised his discretion in the 
matter and had already decided to withhold per¬ 
mission to the applicants to change their option. 
The question, therefore, for determination at this 
stage is whether an application for a writ of 
mandamus was the appropriate remedy. In my 
judgment, the applicants are not, under the cir¬ 
cumstances of this case, entitled to such a writ 
In my judgment, the correct rule is that manda¬ 
mus will not lie where the duty is clearlv discre¬ 
tionary and the party upon whom tho duty rests 
has exercised his discretion reasonably and with¬ 
in his jurisdiction, that is, upon facts sufficient to 
support his action. 

[27] It may be that while an officer may, in 
certain extra-ordinary circumstances, bo compell¬ 
ed by mandamus to exercise his discretion one 
way or the other and not just simply refuse to 
act at all, yet after he has honestly and reason¬ 
ably exercised his discretion, mandamus will not 
lie where tho act is truly discretionary, to control 
that .discretion, as to tho particular manner of 
performance, oven though the discretion be orro- 
neously exercised for there is no method of re¬ 
view or correction provided by law to control 
'such a discretion. Tho writ of mandamus can 
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never be used as a substitute for appeal or what 
has been called in America a writ of error ’. I 
have held in the earlier portion of this judgment 
that the Senior Member, Hoard of Revenue, had 
exercised his discretion honestly and on a full 
consideration of the materials before him. In my 
judgment, therefore, there is no scope for this 
Court to interfere by means of any of the writs 
asked for by the applicants. 

[ 28 ] In the result 1 would dismiss these appli¬ 
cations with costs. 

[29.30] Bind Basni Prasad J. — I agree with 
the conclusion arrived at by my learned brother 
and desire to add the following : 

The facts have been set out in the judgment of 
my learned brother and need not. be reiterated. 
The first contention on behalf of the petitioners 
is that on a true interpretation of s. 6 (i), U. P. 
Agricultural Income Tax Act lots, an assessee is 
at full liberty to choose any method of computa¬ 
tion of his agricultural income in any year, but 
if in the course of a particular year he has chosen 
one method, he cannot vary it and choose another 
in that particular year. To interpret s. G (l) in 
this manner would be doing violence to its langu¬ 
age. Sub-s. (l) of s. G provides as follows: 

"The agricultural income mentioned in sub-clauses (i), 
(ii) and (iii) of cl. (b) of sub-s. (1) of S. 2 shall, at the 
option of the assessee, be computed in accordance with 
cl. (a) or cl. (b) of sub-p. (2): 

Provided that an assessee who has once exercised hU 
option shall not be entitled to vary the method of compute- 
tion except with the permission of the Board of Revenue.” 

[31] The substantive part of sub-s. (l) no doubt 
gives an unfettered right to an assessee to chooso 
any method of computation. But this right is cut 
short to a great extent by the proviso. The word 
“once" occurring in the proviso is unqualified. 
There is not the slightest indication in the pro¬ 
viso that the restriction placed by it upon the 
variation in the method of computation relates 
only to any one year and that the assessee is at 
full liberty to vary the method of computation 
every year. To interpret the proviso in this man¬ 
ner would be tantamount to the insertion of the 
words “in any year” after the word “computa¬ 
tion”. 1 can see no warrant for this. On the 
other hand, there is intrinsic evidence in the Act 
itself to indicate that there can be no question of 
the variation of the method of computation in 
the course of any one year. Section 15 provides 
for the return of income. Every assessee has to 
furnish a return by a prescribed date and once he 
has furnished the return, he can, under sub-s. (i) 
of s. 15, only correct the mistakes or fill in the 
omissions in the return and for that purpose sub¬ 
mit a revised return; but ho has been given no 
right to vary the method of computation. If the 
intention was to confer any such right, there 
would have been explicit mention of this in 
sub-s. (4). My interpretation of s. g (l) is that if 
‘after the commencement of the U. P. Agricultural 
‘Income Tax Act, an assessee has once scdecte'd 
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one method of computation of agricultural income,! 
he cannot vary it subsequently in any year with¬ 
out the permission of the Hoard of Revenue. The 
proviso is not limited in its application to varhJ 
tion of such method in the course of a year. 

[32] The next contenrion is that in considering 
the question whether or not to grant tiie pennis- 
sion under the proviso to s. G (l), the Hoard of 
Revenue acts judicially. 1 am unablo to agree 
with this. The Hoard acts in its executive capa¬ 
city. The usual procedure of judicial authorities 
is not prescribed for the Board when dealing with 
such a matter. 

133] The third point urged is that the Hoard 
did not apply its mind in considering the applica¬ 
tion of the petitioners in the two cases. It acted 
mechanically and its order was conveyed in cyclo- 
styled form. In this connection, reliance is placed 
upon the fact that Sri H. V. Hhadkamkar, the 
senior member of the Board of Revenue, merely 
signed below the office note, writing nothing to 
indicate his own mind. 1 see no force in this 
argument. It is a well-known convention and a 
well-recognized practice in Government offices 
that where an officer agrees with an office note, 
he merely initials and that is enough to indicate 
his assent to the office suggestion. The whole file 
including the applications of the petitioners and 
not only the office note was put up before Sri 
Hhadkamkar. It must be presumed that on a con- 
sideration of all I Ins material , ho assented to the 
office suggestion to reject the two applications. It 
is not unusual to convey orders in printed or 
cyclostvled forms, specially when the order relates 
to a matter which frequently comes up before anj 
authority. This saves time and work in the office. 
From tiio fact that the disputed order is on a 
cyclostvled form, it does not follow necessarily) 
that the mind was not applied in passing that 
order, specially when in the counter-affidavit it is 
stated that Sri Hhadkamkar gave full consideration 
to the merits of the case. 

f34~ Fourthly, it is argued that tho Hoard of 
Revenue did not act bona fide inasmuch as it took 
into consideration the effect of the change upon 
the revenues of tho State and did not consider tho 
point of view of the applicants. As already stated, 
the petitioners' application for the change of 
method of computation was before tho senior 
member of the Board of Revenuo and it must bo 
taken that he considered their view point. If the 
Board of Revenue took into consideration the • 
effect of the change of option upon tho revenues 
of the State it cannot he said that it was an irre¬ 
levant factor. As tho very name of the authority 
indicates, the Board of Revenuo in its adminis¬ 
trative capacity has to take into consideration the 
effect of the permission it may grant under tho 
proviso of s. G (1) upon the revenues of tho State. 
The object of the Act is to raise revenues for the 
State by imposing a tax on agricultural income. 
If the Board acted in the above manner it acted 
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within the spirit of the Act. The above factor was 
not foreign to the matter before the Hoard. Apart 
from tho authorities referred to by my learned 
brother in his judgment, Sri Gopal Swarup Patliak 
relied also upon Mahadco Prasad v. The Govern- 
men / United Provinces, 194s all. l. .t. '>43 , in 
1 which it was held that where wide discretion is 
' given to a statutory authority it must be exercised 
bona tide and reasonably and within the compass 
of the Act. The Hoard in the present case did not 
contravene these principles, nor can it be said 
that it acted arbitrarily or capriciously. It took 
tho decision after due considerations of the facts. 

[35] The contention that the proviso to s. 6 (II 
infringes the equality clause contained in Art. 14 
of the Constitution has no force. To accept this 
argument would mean that no discretion can be 
allowed to an authority. Nor do I see any force in 
the contention that Art. 19 (l) (f) which provides 
that all citizens shall have the right to acquire, 
hold and dispose of property has been violated in 
tho present case. Tho tax has been imposed 
according to law and the proviso to s. 6 (l) is a 
proviso for the purpose of the collection of tho 
tax. It is not a novel proviso. Provisions like this 
occur in other statutes imposing tax. 

[36] For the reasons given above, I would also 
dismiss the two applications. 

A/V.B.B. Applications dismissal. 

i - 
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in the meaning of the term as nsofi in Soh. 1, It. 7 (1), 
Excess Profits Tax Act read with el. 2 (a) of the same 
rule: (1917) 1 All E. It. 275, Distimj.; (1SS3) 23 Ch. 1). 
051, lid. nn [Paras 0, 7] 

Anno. Companies Act, S. 2 (1) (9), N. 1. 

a. S. Pat halt — for Applicant ; J. A war up —for lies, 
pomlent. 
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Malik C. J. —This is a reference under s. 21 , 
Excess Profits Tax Act read with s. 00 (l). Income, 
tax Act. The question referred to this Court is as 
follows : 

“Whether in the circumstances of the case, the remune¬ 
ration granted to It. 11. Seth (1. M. Modi is directors' 
remuneration within the meaning of the term as used in 
Sch. 1, It. 7 (1), Excess Profits Tax Act read with cl. (2| 
In) of the same rule'.”’ 

There was a Hindu undivided family firm known 
as R. H. Multanimul and Sons which till March 
1940 worked as Managing Agents of the Modi 
Sugar Works Ltd. There was a disruption in the 
family and the Hindu undivided family firm was 
succeeded by another firm of the samo name 
which carried on business up to September 1940. 
In September 1940, a privato limited company was 
formed which took over as a going concern the 
business of R. B. Multanimul and'Sons and thus 
became the Managing Agents of the Modi Sugar 
Works Ltd. From the Articles of Association of 
the Company it appears that the Board of Direc¬ 
tors could not exceed 7 including the Governing 
Director and could not be less than 2 . 
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R. B. Seth Multanivial and Sons—Applicant. 
v. Commissioner of Income-tax, U. P. and 
Ajmer -Merwara, Lucknow—Respondent. 

Misc. Case No. 199 of 1948, D/. 27-8-1952. 

Excess Profits Tax Act (1940). S. 2 (10), (19), 

Sch. 1, R. 7 (1), 2 (a) — Directors’ remuneration _ 

(Companies Act (1913), S. 2 (1) (9)). 

In September 1940 a private limited company was 
formed. Raizada Seth O. M. Modi was under Art. 01 ap. 
pointed Governing Director subject to the control and 
supervision of the Board of Directors. Article 01 provided 
that he wns to be the Governing Director for his lifetime 
and he was also given the right to nominate, assign or 
appoint a successor or appoint his administrator or execu- 
tor to be the Governing Director of the company in his 
place. As Governing Director of the company ho was paid 
certain remuneration. Seth G. M. Modi owned only 10 per 
cent, shares in the company. I„ Art. 02 of the Articles of 
Association the various functions to be performed by the 
Governing Director, without prejudice to the general lowers 

him . bjr Art : 61 ’ were enumerated which 
included the power to appoint a manager. Held that Seth 

u. Al. Modi was entrusted, under Art, 62 of tho Articles 
of Association, with certain functions bv virtue of his 
having been appointed Governing Director and it was 
never the intention under that Article to appoint him as a 

Rrj Cr a f" tn , lCt .° f servicc the company. 
He did not occupy two distinct and separate offices, one of 

SjW? “ 1 tbc Sector The remuneration 

n ! r ‘- 01 WaS Wbta in hi3 capacity 
32 SKr?' irrespeotive of the fact whether ho 

525 1 such function to any other 

B SflZ'n e- B Z Cm ! lDentioa to 

win u. ai. Moth was director’s remuneration with 
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,gi\on in tho Articles of Association and they wore 
R. B. Soth Multanimul, Raiznda Seth G. M. Modi, 
Seth Harmukhrai, Seth Ham,mi Singh and Soth 
Benarsidas. Rnizada Soth G. M. Modi was under 
Art. oi appointed Governing Director subject to 
the control and supervision of the Board of Direc- 
tors. His functions were defined in Art. 02, Art. 61 
provides that he wns to be the Governing Director 
for his lifetime and ho was also given the right to 
nominate, assign or appoint a successor or appoint 
his administrator or executor to be the Governin’' 
Director of the Company in his place. As Govern” 
mg Director of the company ho was paid certain 
remuneration and the Appellato Tribunal held 
tha the amount paid to Raizada G. M. Modi was 
paid to him as Director of the company and tho 
amount was, therefore, not a deductable expendi- 
tuic from the total profits calculated for purposes 
of payment of the Excess Profits Tax. 
p cl Director* is defined under s. 2 (io), Excess 

thT nir aX A f 1 a i incIuding ftny P 01 ' 3011 occupving 
andK l0U i 0f / ll,rector by whatever namo called 
and aLo includes any person who is a manager of 

the company or is concerned in tho management 

of Hi I b "'' neS3, 1S remunerated out of the funds 
b« th M bUS '“ GS3 and is tbo beneficial owner of not 
? P® r ce ? t - of ^e ordinary share capital 

1 nmu 0 T ny - Setl1 G * Modi owns only 10 

f the COmpany and nofc 2 o‘ per 
cent. It was, therefore, urged that Seth G. M. 
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Modi was performing two separate functions, one 
of a director and the other of a manager, and as 
manager, by reason of the fact that he was not 
the beneficial owner of 20 per cent, of ordinary 
share capital of the company, he could not be 
called a director. 

[3] On behalf of the Department it was urged 
that it was not their case that Seth G. M. Modi 
was manager of the company and as he held 
beneficial ownership in not less than 20 per cent, 
ordinary share capital of the company he was 
deemed to be a director, but that the whole 
amount paid to him was paid to him as a director 
and that the case came under sch. l, r». 7 (2), 
Excess Profits Tax Act. 

l] ‘Profits’ are defined in s. 2 , sub-s. (19) as 
meaning profits as determined in accordance with 
sch. 1 ; and R. 7 (li sch. l, provides that in 
computing the profits or standard profits no 
deduction can be made in respect of director’s 
remuneration. Snb-rule ( 2 ) of r. 7 of the same 
Schedule provides that : 

“The expression “director's remuneration” does not 
include : 

(a) the remuneration of any director who is required to 
devote substantially the whole of his time to the service of 
the company in a managerial or technical capacity and is 
not the beneficial owner of, or able, either directly or 
through the medium of other com pan ics or hv any other 
indirect means, to control, more than five i«er cent, of the 
ordinary share capital of the company, or 

lb) the remuneration of any managing agent where such 
remuneration is included in the profits of the managing 
age nt’s business for the purposes of excess profits tax.” 

The question, therefore, is whether the remu¬ 
neration, which the company wanted to deduct 
and the Appellate Tribunal has held that it was 
not entitled to deduct, was paid to Seth G. M. 
Modi as director, who was required to devote 
substantially the whole of his time to the service 
of the company, it being admitted that he owned 
more than 5 per cent, ordinary shares, or it was 
paid to him as manager. * 

[5] Learned counsel for the assessee has urged 
that Seth G. M. Modi was performing dual func¬ 
tions of a director and a manager and the remu¬ 
neration paid to him as manager cannot be said 
to be paid to him as director for performing any 
managerial work entrusted to the director. The 
whole basis of the argument is that under Art. Cl 
of the Articles of association Seth G. M. Modi 
had to carry on the work assigned to him subject 
to the control and supervision of the Board of 
Directors and it is urged that Seth G. M. Modi, 
therefore, became a manager of the company. 
Reliance is placed on the definition of the word 
manager’, in the Indian Companies Act. The 
word ‘manager’ has been defined in s. 2 (9) of that 
Act "as a person who, subject to the control and 
direction of the directors, has the management of 
the whole affairs of a company”. The argument is 
that, if he was to carry on the work assigned to 
him a9 a director and not as a manager, then he 
should not be subject to the control and supervi¬ 
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sion of the other directors and since he was to 
work subject to the control and supervision of 
other directors he must he deemed to be perfor¬ 
ming the functions of a manager in addition to 
his duties as director and ceased to be a director 
simplicitcr. 

Learned counsel has urged that the word 
manager’ is not defined in the English Statute 
and, therefore, English cases are not likely to be 
of much assistance. Reference, however, was made 
to the case Henry Richardson, Ltd. v. Inland 
Revenue Commissioners , (1917) 1 ALL l*. R. 275. 
In that case C was the secretary of the company 
and later became a director. As secretary she was 
drawing a salary and as director she became 
entitled to receive the fees payable to other direc¬ 
tors together with certain bonuses. The question 
for decision was whether the whole amount paid 
to her as salary as secretary as well as the fees 
and bonuses paid to her as director became 
remuneration paid to her as a director. On behalf 
of the Inland Revenue Commissioners, it was urged 
that having become a director of the company 
whatever amount she received must be deemed to 
be director’s remuneration. It was pointed out, on 
the other hand, that having continued to be the 
secretary it might well bo urged that all that she 
received was secretary’s remuneration. 

The learned Judge (Atkinson J.). however, 
pointed out that the question had to be decided 
on a consideration of the fact whether she conti¬ 
nued to hold two ofiices, her duties as secretary 
being separate from her duties as Director and 
Chairman of the Board, and that whether if she 
ceased to be a Director, the post of Secretary 
would remain and her salary as Secretary would 
remain payable to her. The learned Judge further 
pointed out that Directors are of two kinds: 
Directors who merely attend Directors’ meetings 
and get Directors’ fees; and working Directors who 
give all their time to carrying on the business of 
the company, such as a Managing Director, and 
in the latter caso the amount paid to the Mana¬ 
ging Director would be remuneration paid to a 
Director. 

[6] In the case before us it cannot bo seriously 
urged, that Seth G. M. Modi held two distinct 
and separate ofiices, one of director and the other 
of manager. The definition of a manager in the 
Companies Act is very wide and 
“includes a director or any other person occupying the 
position of a manager by whatever name called and whe¬ 
ther under a contract of service or not". 

The Indian Companies Act thus contemplates 
managers who might be servants of the company 
under contract of service as also managers who 
might not be servants but might be carrying on 
the work of a manager in some other capacity 
such as the capacity of a director. If is only if a 
person is a manager under a contract of service 
that the remuneration paid to him can be said to 
be the remuneration paid to a manager simpliciter. 
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In case where the person happens to bo in charge 
of some managerial work because of some other 
capacity occupied by him the remuneration paid 
to him need not necessarily be held to be remune- 
ration paid to him in his capacity as manager. 

We may take the example of a managing agent. 
The managing agent is also under the control and 
direction of tho directors “except to the extent 
if any, otherwise provided for in tho agreement" 
and is entitled to the management of the whole 
affairs of the company by virtue of an agreement 
with the company. If by virtue of this right 
a managing agent actually has the management 
of the whole affairs of the company, he may be 
doing the same work as a manager is expected to 
do under the. Indian Companies Act, still tho 
remuneration paid to him must be held to be 
managing agent's remuneration. Similarly, if a 
director has tho management of the affairs of a 
company entrusted to him in his capacity as a 
director, the remuneration paid to him will be 
director’s remuneration even though the work 
entrusted to him might be the same as is usually 
done by a manager. It will cease to be director's 
remuneration only if he happens to be doing the 
work not in his capacity as a director to whom 
some additional work has been entrusted but as a 
manager in tho capacity of a servant under a con- 
tract of service so that he is really holding two 
distinct and separate offices. 


In Hutton v. West Cork Railway Co., (i88: 
23 ch. D. G54, it was pointed out by Bowen L. J 
that a director is not a servant of tho com pan 
and whatever amount is paid to him is paid a 
gratuity. In the case before us there can bo n 
doubt that Seth G. M. Modi was entrusted, unde 
Art. G2 of the Articles of Association, with certai: 
,functions by virtue of his having been appoint* 
governing Director and it was never the intentioi 
junder that Article to appoint him as a mauage 
mnder a contract of service with the company. H 
( did not occupy two distinct and separate office= 
ione of manager and the other of director. He a 
iGovernmg Director, was entitled to continue’ ii 
that office for the rest of his life and his right 
were to go to his successor, administrator or exe 
cutor after his death. He was further given th 
right to assign his rights or nominate his succes 
sor. He was to be the Chairman of the Board am 
was to preside at all meetings of the Board 

* 1 .“?®'5, A ?' . J 8 °! tbe Articles of Association 
though all other directors had to vacate office oi 

£l req lf ia writins t0 d0 80 b yco 

directors, the Governing Director could not t> 

62 ° f th0 Articles of Associa 

Govern n- ,S functione t0 be performed by th. 

SSS Ct0 r’ With0Ut pre i udice to th. 
general powers conferred on him by Art 61 an 

fcr ed tke power to appo" 

he r 4 sv° * -—«- 


as defined under the Indian Companies Act and 
yet he would be entitled to the remuneration 
iixed for him under Art. 61 of the Articles of 
Association. 

It cannot be seriously contended that Seth 
G. M. Modi could have continued to exercise the 
functions entrusted to him under Art. 62 as 
Governing Director, if he had ceased to be direc¬ 
tor of the company. It is clear that the remune¬ 
ration payable to him under Art. 61 was payable 
in his capacity as a Governing Director irrespec¬ 
tive of the fact whether he also discharged the 
functions of the manager under the Indian Com¬ 
panies Act or entrusted such functions to any 
other person appointed by him. 

[7] We are, consequently, satisfied that, on the 
facts and circumstances of this case, tho remune¬ 
ration granted to R. B. Seth G. M. Modi was 
director's remuneration within the meaning of 
the term as used in sch. I, R. 7 (l), Excess Profits 
Tax Act read with clause 2 (a) of the same rule. 

C8] The assessee must pay the costs of the 
other side which we assess at rs. 500. 

B/D.H. Answer in the affirmative . 
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Par air am Shukul — Plaintiff .Applicant v. 

Binieshari Pandey and others — Defendants _ 

Opposite Parties . 

Civil Revn. No. G32 of 1949, D/- 11-8.1952. 

(a) Limitation Act (1908), S. ^-“Acknowledgment 
of liability 1 *— Essentials - Suit for partition in mort¬ 
gagee s family—Mention of mortgage in compromise 
deed for description of property no acknowledgment. 

Au acknowledgment of liability necessarily implies a 
conscious acknowledgment thereof. Hence in'cousLIering 
whether certain words amount to an acknowledgment of 
liability it must be seen whether at the timo of writing 
them the writer had in h.s mind the question as to his 
liability or whether he was thinking of and referring to 
some other matter. 6 


• ii i • * ” - w iu mo ueea < 

compromise, filed in Court in a suit for partition in th 

mortgagee's family, only for the purpose of description , 
the property, an I not with the i lea of acknowle Igmg th 
liability of redemption, then it would not amount to a 

Anno. Lim. Act, S. 19, N. 18, 46. 1 “ raS ’ £ 

( 27 b of 8JJ» s a T 2 _ A U ‘ r' Agriculturists’ Relief Ac 
(27 oi 1934), S. 12—Application for recovery of mort 

gaged property-Necessity for deposit ol morSS 

ssmstfasia 5 *js 
«aKS5ss,»S 

Where in a case it is not shown that the debfhUm 
paid up wcording to the provisions of £ U. P. aSSS 
tunsts Relief Act before the commencement of U. pfiebi 
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Redemption Act and the mortgage money was satisfied 
only when accouuts were taken in accordance with S. 0 of 
the latter Act, 1st January 1911 being the earliest date at 
which the latter Act was applicable, that date must be 
taken to be the date on which the right to recover posses¬ 
sion without payment of the mortgage money accrued to 
the mortgagor. That being so the period of limitation 
under S. 148, Limitation Act must be taken to have begun 
to run from that date. [Para 7j 

Anno. Lim. Act, Art. 118, N. 18. 

(c) Debt Laws — U. P. Agriculturists’ Relief Act 
(27 of 1934), S. 12—Scope—(T. P. Act (1882), S. 83.) 

Section 12 embraces within its scope the nature of suits 
both under Ss. 60 and 62, Transfer of Property Act. A 
perusal of that section and the succeeding ones in 
Gimp. Ill shows that S. 12 is an elaboration of S. S3, 
Transfer of Property Act which section is wide enough to 
cover both the types of mortgages — simple and usufruc¬ 
tuary. [Para 8) 

AnncfT T. P. Act, S. 83, N. 1. 

(d) T. P. Act (1882). Ss. 60 and 62—Scope. 

Section 60 is a general provision giving the right of 

redemption to mortgagors in general. Section 62 deals 
specifically with usufructuary mortgages. [Para SJ 

Anno. T. P. Act, S. 60, X 1; S. 62, N 2. 

K. L. Misra and C. li. Misra — for Applicant; It. It. 
Prasad—for Respondents. 
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Bind Basni Prasad J. —This is a mortgagor’s 
petition in revision from the judgment, dated 15th 
May 1918, passed by the learned District Judge of 
Gorakhpur upholding the judgment dated 15th 
April 1916, given by the learned Sub-divisional 
Officer of Peoria. It arises out of proceedings 
under s. 12 , U. P. Agriculturists' Relief Act. The 
relevant facts are as follows : 

On .Teth sudi 15, 1881 a. n. a usufructuary 
mortgage in respect of an agricultural plot was 
made by the applicant’s ancestors to the opposite 
parties’ predecessors. On 1st March 1941, that is 
to say, more than sixty years after the date of 
the mortgage, the application for redemption was 
filed. The applicant contended that in the year 
1911, there was an acknowledgment of the mort¬ 
gage and so the case was saved from the operation 
of the bar of limitation. It was further contended 
that according to the provisions of s. 9, U. P. 
Debt Redemption Act, 1940, there was a fresh 
start of limitation when that Act came into force, 
viz., on 1st January 1941. The trial Court held 
that the case was barred by limitation and learned 
District Judge upheld that order. The mortgagor, 
therefore, comes in revision. 

[ 2 ] The first question is whether there was an 
acknowledgment within the meaning of s. 19, 
Limitation Act. It appears that in 1911 there 
was a partition suit among the members of the 
mortgagee family, being suit no. 103 of 1911 in 
the Court of the Munsif of Deoria. In the course 
of that partition suit a compromise was arrived 


at and inter alia there was the following condi¬ 
tion in it: 

'Whatever land is in possession of the plaintiffs under 
the mortgage deed dated Jeth Sudi 15, 1288 Fasli executed 
by Gur Dutt, lather of Jhiuguri and Dubri, mortgagors, 
shall continue to remain in possession of the plaintiffs.” 

The contention on behalf of the petitioner is that 
this amounts to an acknowledgment under s. 19 , 
Limitation Act. 

That section provides: 

“Where, l>efore the expiration of the period prescribed 
for a suit or application in respect of any property or 
right, an acknowledgment of liability in respect of sucli 
property or right has been made in writing signed by the 
party against whom such property or right is claimed, or 
by some persou through whom he derives title or liability, 
a fresh period of limitation shall l>c computed from the 
time when the acknowledgment was so sigued.” 

[3] Explanation i provides, inter alia , that it 
is not necessary that the acknowledgment should 
be addressed to the person who seeks to take 
benefit of it under s. 19. Nevertheless, an acknow- 
ledgment of liability necessarily implies a cons- 
cious acknowledgment of liability. Hence in 
considering whether certain words amount to an 
acknowledgment of liability it must be seen 
whether at the time of writing them the writer 
had in his mind the question as to his liability or 
whether he was thinking of and referring to some 
other matter. If the mention of the mortgaged 
property in the deed of compromise was only for 
the purpose of description of the property, ns we 
think it was, and not with the idea of acknow¬ 
ledging the liability of redemption, then in our 
view it would not amount to an acknowledgment 
within the meaning of that word as used in s. 19.) 
Limitation Act. 

[4] There are some decided eases bearing on 
this point: Iu Khiali Bam v. Tail; Ram , A. i. R. 
1916 all. 201 , a Dakhalnama contained a descrip¬ 
tion of the property purchased by the defendants’ 
predecessor and his signature thereon and in that 
description there was a reference to the mort¬ 
gage. It was held that the Dakhalnama did not 
amount to an acknowledgment of liability within 
the meaning of s. 19, Limitation Act and the 
mention of the mortgage was merely for the pur- 
pose of description of the property. In Mt. Sham 
Devi v. Bhaywant Dayal , a. i. r. 1925 all. 353, 
there was a sale deed in which the property 
purchased was described as subject to a mortgage 
and only the mortgagee rights were sold. It was 
held that all that the vendor admitted was that 
he came into possession of the property on the 
foot of a mortgage. No question arose in his mind 
as to whether the mortgage subsisted or had 
become time barred. The statement in the sale 
deed by itself did not signify to the mind of the 
person making it or to anybody else that the 
maker of the statement thought or believed that 
he was liable (o be redeemed at the date of mak¬ 
ing the statement. Such statement, therefore, was 
held not to be an acknowledgment within s. 19. 
In Nait Ram v. Roshan Lah a. i. r. 1932 all. 62, 
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there wits au application for sale of a mortgaged 
property under o. 21 , it. 66, Civil P. C. and in 
support of it there was an affidavit to the effect 
that upon an examination of the registration 
offico the applicant found that there was a mort¬ 
gage deed of the property of which the sale pro- 

r 'clnmation was to issue. It was held that this 
statement did not amount to an acknowledgment 
of liability affixed to the property or personally to 
the applicant within the meaning of s. li). 

[5] Learned counsel for the applicant has 
invited our attention to the Full Bench case re¬ 
ported in Daia Cliand v. Sar/raz, l ai.i,. 117 
(P.H.). That was a case in which the defendants 
had attested ns correct the record of rights pre¬ 
pared at a settlement with them of an estate in 
which they wore described as mortgagees of the 
estate, but which did not mention the name of 
tho mortgagor. It was held by the majority of the 
Judges that there was an acknowledgment of the 
mortgagor’s right to redeem within the meaning 
of Art. 146, sch. ii of act 9 of 1871. The facts of 
that case arc distinguishable from those of the 
present ODe. At the settlement the nature of rights 
is expressly brought into issue. Moreover the 
language of s. 20 of Act 9 of 1871 was quite 
different. We are of opinion that the principle 
laid down in this Full Bench case is not npplic. 
able to the present case. 

/ [6] For the reasons given above and on the 
authorities cited above, we hold that the recital 
in tho deed of compromise of 1911 does not 
amount to an acknowledgment within the mean- 
ing of s. 19, Limitation Act of 190 S. 

[7] The second point argued is that with the 
commencement of the U. P. Debt Redemption 
Act, 1940, a fresh start of limitation was given 
from 1.1.1941, when the Act came into force. 
Reliance .s placed upon Ram Prasad v. Bisham. 

3 ' 1946 *u LI " L ‘ J ’ 175 ‘ The view taken 
n that case was that Art. 148, Limitation Act, 

inn IT 7° tyP ° S 0f suits: (1) ^ redemp. 

tion of a mortgage and ( 2 ) for the recovery of 

ST 1 11 T a r^ eo 0f immova blc pro- 
perty. For the redemption the time from which 

? f hm,tation b <*ins to run is when the 
right to redeem accrues and for the recovery of 

E77i° n ( tmie begins t0 run from the date 
when the righ to recover possession accrues. 

p D r / be , ^ pI,ca ti°n under s. 12 , Agriculturists’ 
Belief Act the relief claimed was for the recovery 

cWm SS S 0 ?.,r ly , I, ‘ e , SIWS 

PMon of Pt0PCrl! I' The lisht 10 
1 ssession of the property in the present case 


the mortgage deed was that the usufruct of the 
property will go towards the payment of the 
interest. According to this term the usufruct 
could not be applied towards the repayment of 
principal. When the U. P. Agriculturists’ Relief 
Act, 1934 was passed statutory rates of interest 
were provided and they were to prevail against, 
the contractual rates, but those statutory rates 
according to s. 30 of that Act were to be applied 
only from 1-1-1930. Prior to that date the provi¬ 
sions of the Usurious Loans Act, 1918, were appli¬ 
cable; but prior to 1918 the contractual rates 
were to prevail. It is not shown to us that accord¬ 
ing to the provisions of the U. P. Agriculturists’ 
Relief Act the mortgage money in the present 
case became paid up before tho commencement of 
tho U. P. Debt Redemption Act. 

It was in s. 9, V. P. Debt Redemption Act that 
provision was made that interest on a secured debt 
shall not exceed l£ per cent, per annum simple 
and in the determination of the amount due 
under a loan not only the sums actually paid by 
or on behalf of the debtor but also the net profits 
realised by the mortgagee or which, with tho 
exercise of ordinary diligence, might have been 
realised by him shall be taken into consideration. 
The jiosition in the present case is that the mort¬ 
gage money was satisfied only when the accounts 
were taken in accordance with s. 9, U. P. Debt 
Redemption Act, 1940. The earliest date on which 
this section could be applicable was 1 . 1 . 1941 . 
Hence it must be taken that on thut dale tin- 
right accrued to the mortgagors in tho present 
case to recover possession of the mortgaged pro¬ 
perty without the payment of tho mortgage 
money. That being so, limitation for a suit for 
the recovery of possession under Art. 148 be"an to 
run from 1-1-1941. In this view of the case the 
present suit is within time. 

i6l It has been argued that the present case is 
not for recovery of possession ns contemplated bv 
s. 62 , T. P. Act, 1882 , but is a caso pure and 
simple for the redemption of a mortgage under 
s. 60 of that Act. This is a suit neither under 
s. 60 nor s 62 T. P. Act. It is an application 
under s. 12 , U. P. Agriculturists’ Relief Act, 1934 
A close examination of this section leads us to tho 
conclusion that it embraces within its scope tho 
nature of suits both under ss. 60 and 62 , T. P. Act 
It starts with the opening words “notwithstand¬ 
ing anything contained in s. 83, T. P. Act iss-> 
or any contract to the contrary.” A perusal o~f 
that section and the succeeding ones in chap, m 
shoas that s. 12 is an elaboration of s. 83 , T T 

tl0n ? 3 ’ S Wlde enough to C0VGl ' both the 
he lls/ “ 0rtgn Sf—\mple and usufructuary, for 
deli/f Parogm-ph of that section provides for the 
delivery of possession to the mortgagee. 

r jJ™‘ f on J° 13 , a general section declaring tho 
£ ^emption of the mortgagors. It con 
templates a so usufructuary mortgages for cl (b) 
of that section provides that a mortgagor may 
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require the mortgagee iu possession to deliver 


possession of the mortgaged property to him at 
any time after the principal money has become 
duo and after the mortgage money has been paid 
or tendered. To a certain extent ss. 60 and 62 
overlap with each other. Compare cl. (b) of s. 62 
with s. 60 of the Act. But to a certain extent s. 62 
makes provision for a contingency for which no 
provision exists in s. 60 . Section 60 contemplates 
redemption after “payment or tender” of the 
mortgage money. It does not contemplate a case 
where the mortgage money has been paid off 
from the usufruct of the mortgage property. 
Clause (l) of s. 62 makes provision for this, for it 
provides that a mortgagor may bring a suit for 
recovery of possession of the mortgaged property 
where the mortgagee is authorised to pay himself 
the mortgage money from the rents and profits 
of the property and the mortgage money has been 
so paid up. Section 60 is a general provision 
giving the right of redemption to mortgagors in 
general. Section 62 deals specifically with usufruc¬ 
tuary mortgages. 

[9] It may be argued that from s. 13, U. P. 
Agriculturists’ Relief Act it is apparent that the 
deposit of the mortgage money is essential for an 
application under s. 12 . In Iqan Husair. v. 
Baba Ravi , 1933 all. l. j. 1115, it was held that 
the deposit of money is not essential for an ap¬ 
plication under s. 12 where it is alleged that the 
mortgage money had been paid up from the rents 
and profits of the property. 

tioj The conclusion at which we reach is that 
in an application under s. 12 , U. P. Agriculturists' 
Relief Act, 1934, it is open to a usufructuary 
mortgagor to ask for the recovery of possession of 
the mortgaged property without the payment of 
the mortgage money if the mortgage money has 
been paid up from the usufruct of the property 
and the period of limitation for such an appli¬ 
cation is sixty years from the date when the 
mortgage money was so satisfied and the right to 
recover possession accrued. This is our interpreta¬ 
tion of Art. 148, Limitation Act. 

(Ill The result is that the revision succeeds 
and it is hereby allowed. Parties will bear their 
own costs throughout. Possession will be delivered 
by the mortgagee in Jeth, 1953. 

BiM.K.S. Revision allowed . 
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(LUCKNOW BENCH) 

Beg J. 

Mahadeo and others , Applicants v. Satya 
Narain , Complainant — Opposite Party . 

Criminal Kern. No. 257 of 1951, D/. 30-7-1952. 

Criminal P. C. (1898), Ss. 209, 253—Sessions case — 
Powers of Magistrate — Magistrate can sift evidence 
and discharge accused under S. 209. 

Even if a Magistrate proceeds under Chap. 18, Criminal 
P. C., he has the power to discharge the accused under 
S. 209, Criminal P. C., though the power under S. 209 is 


A. I. R, 

not so wide as that unler S. 253, Criminal P. C. It can¬ 
not be sai 1 that while acting un ler S. 209, Criminal P. C., 
the Court of inquiry is to become a mere automaton and 
cannot sift the evidence and believe or disbelieve the 
witnesses: A. I. R. 1949 Oudh 68, Bel on; 26 All. 564 
D 'St'»9- (Para 4) 

Thus where in a coirfplaint which included an offence 
under S. 3*5, Penal Col-, the Magistrate found that tho ' 
evidence was untrustworthy and discharged the accused 
under S. 253, Criminal P. C. an 1 the order was set aside in 
appeal on the ground that the Magistrate should have pro¬ 
ceeded under Chap. 18, Criminal P. C. : 

Hcl l that though the order setting aside the order of 
discharge under S. 253 was technically correct, tho Magis- 
trate had power to discharge the accused under S. 209. 
Ilhe Idigb Court treated the order as one jsissei under 
S. 2u9,Criminal P. C. and held that it was justified by the 
facts of the case.) (Paras 4, 5) 

Anno. Criminal P. C,, S. 203 N. 2. 

J. S. Trivcdi holding brief of N. Barterji — for Appli. 
cants; S. S. C ha ltd hr i — for Opposite Parly. 

REFERENCES : Courtwar/Chronological/ Paros 

(’04) 26 All 564 : (1 Cri L J 510) 6 

(’48) 1948 Oudb App G1:(AIR 1949 Oudh 68:50 Cri L J 
486) 4 

Order. — This is a revision application against 
the order of the learned temporary (Additional) 
Sessions Judge of Gonda setting aside the order of 
discharge passed by Sri Gopal Lai Shah, Special 
Magistrate, Gonda. The case arose out of a com¬ 
plaint made by one Satya Narain against five 
accused persons, namely Mahadeo, Lalfca, Chhedi, 
Mata Prasad and Pearey for having committed s 
offences under ss. 147, 323, 452 and 395, Penal 
Code. It would appear that Satya Narain com¬ 
plainant had a shop in village Paraspur. The 
landlord of the building was Mahadeo accused and 
the rent of the said shop w is us. 2 - 8-0 per mensem. 
The complainant was carryng on tho profession 
of a goldsmith iu that shop and kept some gold 
and silver also in tho shop in connection with his 
work. According to tho allegations of tho com¬ 
plainant, on 17-10-1950, a person alleging himself 
to be a peon of the civil Court came to tho shop 
and told him that he had come to eject him and 
to deliver possession of the shop to tho accused. 
He was accompanied by five persons. These live 
persons were arrayed as accused in the complaint. 

It was alleged that these persons beat him with 
fists and kicks. They dislodged the safe from the 
masonry and placed it on the road. Twenty-two 
bhars of gold, 1100 blmrs of silver, a chair, a dhoti, 
an account-book, some planks, some utensils and 
a chadar were left inside and locked therein by 
the complainant’s party. A sub-inspector of police 
also happened to arrive on the scene shortly after. ^ 
The accused were present on the spot at the time. 
The complainant had no knowledge of any civil 
Court decree of ejectment against him and 
according to his allegations oven if any such 
decree was passed, it must have been obtained ex 
parte and by practice of fraud by the accused. 
On the above allegations he filed tho aforesaid 
complaint under ss. 323, 147, 452 and 395, Penal 
Code. 


1983 


Dhakam Sarup v. St 


[ 2 ] On behalf of the complainant, six witnesses 
were examined. The learned Magistrate who 
recorded the evidence was not convinced that tho 
aforesaid witnesses were trustworthy. He accor¬ 
dingly passed an order on 3 4-1951, discharging 
the accused under s. 253, Criminal P. C. 

[3] The complainant Satya Narain moved an 
application before the learned temporary (Addi¬ 
tional) Sessions Judge of Gonda, who set aside tho 
above-mentioned order of discharge and ordered 
further enquiry into the complaint. The ground 
on which the order was set aside by the lower 
Court was that the complainant had also men- 
tioned s. 395 , Penal Code as one of the offences 
which was committed by tho accused, and an 
offence under s. 395 , Penal Code was exclusively 
triable by the Sessions Court. The Magistrate 
should therefore have proceeded under chap, xvm, 
Criminal P. C. and not passed an order of 
discharge under s. 253, Criminal P. C. 

[4] I have heard the learned counsel for the 
parties at length and am of opinion that this revi- 
sion must be allowed. The criticism of the learned 
temporary (Additional) Sessions Judge of Gonda 
that the Magistrate should not have treated the 
case as one under s. 253, Criminal P. C. is 
technically correct, but even if the Magistrate 
had proceeded under chap, xvm, Criminal P. C., 
he would still have the power to discharge the 
accused under s. 209, Criminal P. C. It is true 
that the power to discharge the accused under 
s. 209, Criminal P. C. is not so wide as the power 
to discharge the accused under s. 253, Criminal 
P. C. Still it cannot be said that while acting 
under s. 209, Criminal P. C., the Court of enquiry 
is to become a mere automaton and cannot sift 
the evidence and believe or disbelieve witnesses. 
The learned counsel who prepared the case with 
commendable thoroughness has invited my atten- 
tion to Husaini v. Bex, 1948 oudh App. 61 in 
which it was held by a Judge of the late Chief 
iCourt of Avadh that a Magistrate conducting an 
enquiry under chap, xvm does not act merely as 
a post ofiice. I have, therefore, examined the 
order of the Magistrate, as if the order in question 
had been passed under s. 209, Criminal P. C., and 
am of opinion that the grounds given by him for 
discarding tho evidence of the witnesses produced 
in the case are sufficient to justify an order of 
discharge even under that section. 

[5] (His Lordship discussed the facts and the 
evidence in tho case and proceeded as follows:) 
The facts of the case are so patent and evident 
that they would even have warranted quashing of 
the proceedings at an initial stage of the case. To 
my mind, it would be an abuse of the process of 
the Court to allow these proceedings to go on 

further.apart from tho harassment that 

it would cause to the accused. The entire pro¬ 
ceedings, as I have already observed above, seem 

to be mala fide. 
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[ 6 ] The learned counsel appearing for tho 
opposite party places strong reliance on Fultu v. 
Faltu, 20 ALL. 564. The facts of that case wero 
quite different. In that case the Magistrate after 
a minute scrutiny of evidence held that: 

“Both sides of the ease are in a suspicious condition, 
and there are doubts grave and unusual. Under these 
circumstances, the accused are, in my opinion, entitled to 
the benefit of the doubt.” 

In this particular case, as the above discussion 
would indicate theie is no doubt regarding the 
innocence of the accused. Moreover, even in tho 
said case Aikman J. while dealing with the func¬ 
tion of a Magistrate acting under chap, xvm 
observed as follows : 

“As to the functions of a Magistrate who is holding an 
inquiry under Chap. XY1I1, Criminal P. C. into cases 
triable by the Court ol Session, or by the High Court, I 
am of opinion that he is emlowered not only to consider 
whether the evidence for the prosecution, if true, furnishes 
sufficient grounds for committing the accused for trial, but 
that he can go further and weigh that evidence that is, 
that he can consider whether it is true.” 

The Magistrate has weighed the evidence in this 
caso and has rightly branded it as untrust¬ 
worthy. I see no reason to take a different view. 
The order of discharge must, therefoie, bo upheld. 

[ 7 ] Accordingly I allow the revision, set aside 
tho order of the learned temporary (Additional) 
Sessions Judge of Gonda and confirm the order of 
discharge passed by the trial Court. 

BlD.B.B. Bevision allowed . 
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Agarwala J. 

Dharam Sarup—Appellant v. The State . 

Criminal Appcul No. 972 of 1950, D/- S-S-1952. 

(a) Prevention of Corruption Act (1947), S. 6—Sanc¬ 
tion under—Form of — Facts to be placed before sanc¬ 
tioning authority—Test of sufficiency. 

No special form is prescribed for according sanction 
under S. G, Prevention of Corruption Act. The prosecution, 
however, must show that the sanctioning authority had 
before it the relevant facts on the basis of which piosecu- 
tion was desired. [Para 7] 

The satisfaction of the sanctioning authority is entirely 
subjective. He is the judge of the materials that should 
be placed before him for enabling him to accord tho sanc¬ 
tion. If the facts placed before him arc not sufficient to 
enable bun to exercise his discretion properly, he will ask 
for more particulars but it is for him and him alouo to 
determine this matter. The Courts are concerned only 
with one matter — to find whether sanction for the parti¬ 
cular prosecution was in fact accorded by tho proper au- 
thonty If the record shows that the sanction was in fact 
accorded and the sanction was in respect of the particular 
transaction which is the subject-matter of the charge 
against the accused, tho requirements of the law are fully 
satisfied. No hard and fast rule cau be laid down as to 
wnat facts are necessary to be brought to tho notice of the 
sanctioning authority : Case law referred. [Para 13] 

. fclie sanction accorded in tho case could not 

t! e * ng !u 0n t} ? e 8round thafc necessary facts were not 
Drought to the notice of the sanctioning authority. 

..v [Para 13] 

° f Corru Pfi°n Act (1947), S. 6—Dis- 
cretion to sanction prosecution—Nature of. 
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The discretion to sanction prosecution under S. 6 is vested 
solely in the sanctioning authority and is absolute. Its 
exercise cannot bo questioned in a Court of law. [Para 13] 

(c) Prevention oi Corruption Act (1947). S. 6—Sanc¬ 
tion to prosecute for otience under S. 161. Penal Cede 
—Prosecution tor otience under S. 5 (1) — Validity — 
Analogy of S. 238. Criminal P. C.. not applicable — 
(Criminal P. C. (1898), S. 238). 

W here sanction is accorded lor prosecution of an offence 
under S. 1G1. Penal Code, it docs not amount to a sanction 
u. prosecute for a graver offence defined in S. 5(1) and made 
l'uuishable under S. 5 (2). Even where the facts alleged 
fall both under S. 161, Penal Code, and S. 5 (II id I, Pro- 
\* utiou of Corruption Act, the sanction granted for prose- 
Pinion under S. 163 cannot be availed of by the prosecution 
for the prosecution of the accused under S. 5 (2) of the Act. 

I Para 15j 

f urther there being no sanction for the prosecution of 
flic accused under S. 5 (2), Prevention of Corruption Act, 
lie cannot Ik? convicted under S. 101, Penal Code, on the 
analogy of S. 238, Criminal P. C. as that section as- 
Mimes that the trial of the accused for the major offence 
N\ns valid in law. lint when the trial itself is vitiated on 
account of certain extraneous facts, like the absence of a 
previous sanction, the authority of the Court to alter the 
conviction does not come into play, because the whole trial 
is vitiated and there is nothing before the Court upon which 
it can exercise the discretion vested in it under S. 238. 

. „ [ Para 17] 

Anno. Cr. P. C., S. 238, N. 1. 

1 ishtva Mitrn and Jfarisli Chandra Sharnia—for An. 
reliant; ,J. //. Jihatt, A . G. A.-U>r the State. 
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Judgment. — This is an appeal by Bralnn 
Samp Patwari against his conviction under s. 5 
‘ 2 ), Prevention of Coemption Act, 1947, and sen¬ 
tence of two years’ R. I. 


plainant and informed him that Swami Kawela 
Xand was offering him its. 1,500 to obtain from 
him a cancellation of Yati Vishokha Nand’s name 
from the revenue papers and that if the com¬ 
plainant paid him more ho would not cancel his 
name. The complainant said that he would think 
over the matter. The appellant told the com¬ 
plainant that he would meet him at Ganj in the 
evening the next day. The parties, however, 
could not meet in the evening of loth August. 
The appellant then went to the complainant’s 
place on the 20th of August in the morning and 
it was settled that they would again meet in the 
Tahsil compound the same day. In the Tahsil 
compound, the appellant told the complainant, 
that there were a number of witnesses against 
him and that unless the complainant paid ns. loo 
at least that very day he would lile his extract 
from the khewat against him. The complainant 
went to Iris counsel for consultation. 

On the way the complainant met one Kr. Aditya 
Yir Singh, his friend, and told him about the 
Patwari’s demand. Kr. Aditya Yir Singh took 
the complainant to the S. P. Bijnor who took 
them to the S. I). 51. Bijnor, Sri Raghunandan 
Samp Bhatnagar. The latter signed ten currency 
notes of ns. 10 each in the presence of the S. P. 
and told the complainant to offer the same to 
the appellant. The complainant took the ten cur¬ 
rency notes to the Tahsil compound and called 
the appellant outside the building and offered the 
ten currency notes to him. The appellant did 
not accept the currency notes there, and suggest¬ 
ed that they should be offered to him at his house, 
'the complainant and Kr. Aditya Air Singh went 
to the Kotwali and informed the S. P. and the 
S. I). II. Bijnor of what had happened. 


[ 2 j The appellant was a Patwai i of village Na- 
jabatpura Pargana Daranagar, district Bajjnor. In 
the aforesaid village there is a hamlet, Ganj, 
where a grove formerly owned by Swami Krishna 
Xand is situated. In January 1949 Swami Krishna 
Xand transferred a half-share in the grove to Yati 
Aishokha Xand complainant by means of a deed 
of gift, and in respect of the other half, he made 
a bequest in favour of the donee. Subsequently, in 
August 1949 Swami Krishna Xand executed a deed 
of gift in respect of the entire grove in favour of 
Xagamagum Yidyalaya, Ganj. The person in 
charge of the Yidyalaya, Swami Kawela Xand, 
made two applications for mutation in respect of 
the grove. Yati A ishokha Xand did not object to 
I he mutation in resjiect of that half about which 
t here was only a bequest in his favour, but he ob¬ 
jected to the mutation in respect of the other half 
which he lmd obtained under the deed of gilt. 
This objection was made on 13-8-1949 and 20 - 8 - 
1949 was fixed for hearing. 

DO The prosecution case was that two days 
earlier than the date fixed in the case, the ap¬ 
pellant Brahma Samp Patwari met the coin- 


Thcn the complainant and Kr. Aditya Vir 
Singh went to the house of the appellant and 
after having ascertained that the appellant was 
already inside the house, Kr. Aditya A ir Singh 
returned to take the S. P. and the S. I). M. to 
that place. The S. P. and the S. I). 51. came to 
the residence of the Patwari, but remained out- 
side at a short distance. The complainant went 
inside (he house and offered the currency notes 
to the appellant in a room whose outer door was 
open. The appellant took the currency notes and 
placed them inside one of his settlement volumes 
kept in an open almirah. Kr. Aditya A ir Singh 
was also standing outside the door with his cycle 
and noticed the complainant offering the currency 
notes lo the appellant. As soon as the currency 
note9 had been delivered, the S. P. and the 
S. 1). 51. came inside the house and the S. 1). 51. 
searched the person of the appellant hut the cur¬ 
rency notes could not be found. The complainant 
pointed towards the almirah. On search of the 
papers in the almirah, the ten currency notes 
which had already been signed by the S. I). M. 
were recovered from a settlement volume. The 


jggg DHARAM oARUP V. C 

currency notes were taken into possession and the 
Pfttwari was arrested. 

[4] The S. D. M. lodged the first information 
report at the Kotwali, Bijnor, the same day. 
After investigation a charge sheet was prepared 
by the police and was sent to the District Magis¬ 
trate for according sanction to prosecute the ap¬ 
pellant. In this charge sheet the name of the 
complainant was mentioned as Swami Yatiji 
obviously referring to Yati Yishokha Nand. The 
appellant’s name was mentioned as the accused. 
In col. 7 in which the offence, the name of the 
accused, section under which the prosecution is 
intended, and a short statement of the relevant 
facts are required to be mentioned, it was stated 
as follows: 

“ 'Sbrimnuji Yatiji complained to the S. P. about 
Brahma Samp Patw.iri having taken bribe from him 
on. 20th August 1949. The complaint was investigated and 
an odcuee unler S. 101, Penal Cole was established. The 
case is being sent to Court.’ On thj reverse of the charge 
sheet the names of th»* prosecution witnesses were men- 
tionol. There was a note by the special prosecuting oSi- 
cer, ‘submitted to Distiiel Magistrate for favour of 
necessity smotion for prosecution’.” 

The District Magistrate ordered “Prosecute. 
Judicial Officer, Bijnor will please try this case.” 
Although in the charge sheet the offence men¬ 
tioned was under s.ilGl, Penal Code, the Judicial 
Magistrate framed a charge under s. 5 (2), Pre¬ 
vention of Corruption Act, 1947. The charge was 
in those words: 

"That you on 20th August 1919 at the bouse of Sri 
Madbo Prasad in Mohulla Sotian Bijnor obtained by 
corrupt means illegal gratification of ten currency notes 
Kx. 1 valuel at Us. 100 from Sri Yati Yishokha Nani by 
abusing your position as a public servant as a pat war i of 
village Nijabatpum, Pargam Daranagar, District Bijnor, 
nail thereby committed an offence punishable under S. 5 
cl. (2), Prevention of Corruption Act, 1947, and within 
the cognizance of the Court of Sessions. And I hereby 
direct that you be tried by the sihl Court ou the said 
charge.'* 

[5] Neither before the Sessions Judge nor be- 
fore tho Judicial Magistrate was any objection 
on the ground of defect in tho sanction taken. 
The Sessions Judgo found the accused guilty of 
the offence with which he was charged and sen- 
tenced him to rigorous imprisonment for two 
years. 

[0] In this appeal the first point urged before 
mo is that there was no valid sanction for the 
prosecution of the appellant uuder s. 5 (2), Preven¬ 
tion of Corruption Act, 1947, and that therefore 
the proceedings should be quashed. It is urged 
that the sanction was not a valid sanction for 
two reasons, first, that it did not disclose the facts 
which could have enabled the District Magistrate 
to grant the sanction in a proper manner and, 
secondly, that the sanction, if any, was in respect 
of the prosecution of tho appellant for an offouco 
under s. 161, Penal Code and not for an offence 
under s. 5 (a), Prevention of Corruption Act. 

it i 7 In s , ofai ' as tl10 fir3t objection is concerned, 
* ° not th,nk can bo sustained. No special 
form is proscribed for according sanction under 
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, possession and the s. 0. Prevention of Corruption Act. It has, 

however, been held that the prosecution must 

. first information show that the sanctioning authority lmd before 
,r. the same day. it the relevant facts ou the basis of which 
beet was prepared prosecution was desired. 

the District Magis- M In Gokulcliaml DwarUdas v l he King, 

prosecute the up- 1948 all. l. j. 170, the Privy Council had occasion 

tho name of the to consider this matter. Their Lordships held that 

as Swami Yatiji the sanction to prosecute was an important mat. 

ishokha Nand. The ter: that it constituted a condition precedent to 

ed as the accused, the institution of the prosecution and that where 

the name of the there was nothing on tho face of the sanction or 

h the prosecution is other extraneous evidence to indicate that the 

it of the relevant sanctioning authority knew the facts alleged to 

ioned, it was stated constitute the offence, the sanction was invalid. 

In the case before their Lordships the sanctioning 

to the S. P. about authority had before it the name of the accused 

aken hribo from him and the clause under which he was sought to be 

It was investigated and , )rosecu tcd It lmd no other facts before it when 

it S'-o-W »?«“> to prosecute. Their Lord- 

m witnesses were men- ships held that the sanction was invalid. inis 

:eial prosecuting ofii- ease does not, in mv opinion, help the appellant 

gist rate for favour of j )CCailse j n tl, e present case something more than 

1 1 «*p mcrelv the name of the accused and the section 

dered Prosecute. Qf ^ p eQal Co(le mi(lei . which bc was to bo 

the offence ^men prosecuted, was brought to the notice of the Dist- 
1 Code, the Judicial lict Magistrate. 

ider s. 5 (2), Pre- [9] In Slate v. Karim But, 1950 all. L. j. :is:s, 
47. The charge was I had a case before me in which there was no 

specific order sanctioning the prosecution of tho 
lit the house of Sri applicant. The charge sheet was sent to the S. P. 
0 Bijnor obtained by (who happened to be also the officer who could 
ati f VishohhTK°by liav e accorded the necessary sanction for the 
servant ns a patwari of prosecution of the accused). The S. P. meiclj as 
mgar, District Bijnor, an officer responsible for the prosecution in the 
l' punishable unler S. 5 ordinary way, wrote down on the charge sheet 

Sessions.' An'S I hereby which was submitted to him that “it may be sent 
id Court ou the said to the proper Court through the Chief Inspector.” 

I held that this order could not bo construed as 
ons Judge nor be- sanction to prosecute because it did not appoar 
was any objection that the S. P. had applied his mind to the ques- 
tio sanction taken, tion whether he should sanction tho prosecution 
he accused guilty of of tho accused or not, and that ho had merely 
5 charged and sen- forwarded the charge sheet to the Court in the 
»risonment for two normal manner as any head of the police would 

do in ordinary cases that were investigated and 
point urged before desired to be sent to the Court for trial. I further 
did sanction for the observed that: 

ider S. 5 (2), Proven- ‘‘A sanction to prosecute a particular person for an 
and that therefore offenco implies, first, a full knowledge of the facts upou 
lashpd It nwrnrl which it is sought to prosecute him and, secondly, a deli- 
1. 1 ’ .. °. Ca berate decision of the sanctioning authority that he may 

valid sanction for be prosecuted." 

lot disclose the facts In my judgment, this decision also does not help 
District Magistrate tho appellant. In the present caso a definite ro- 
L-oper manner and, quest was made to the District Magistrate to 
-any, was in respect accord tho sanction to prosecute. Tho District 
dlant for an offence Magistrate considered the matter and in definite 
n not for an offence terms accorded tho sanction. There xvvas, thorc- 
^orraption Act. fore, an actual exercise of the discretion vested in 
jeotaon is concerned, the sanctioning authority. Tho relevant facts 
istamea. No special were in substance given in the charge sheet. Tho 
8 sanctl0n under charge sheet contained sufficient indication of tho 
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incident in respect of which the appellant was to 
be prosecuted. It mentioned the name of the 
complainant, the name of the appellant, and the 
date on which the offence was said to have been 
committed. The nature of the offence ‘bribery* 
was mentioned. The section under which prose- 
cution was to be launched was also indicated. 

[ 10 ] It is not necessary that full details of the 
prosecution case be mentioned in the charge sheet 
or brought to the notice of the sanctioning autho¬ 
rity. It is enough if the essential facts on which 
the prosecution is based are stated. The present 
case is practically on all fours with the case of 
Pearey Lai v. Rex , a. i. r. 1950 all. 507 where 
the facts mentioned in the polico charge sheet 
were held to be sufficient for according sanction. 

Cll] The case reported in Maqsud Khan v. 
State , 1950 ALL. L. J. 533 is not very helpful to the 
appellant. In that case it did not appear on the 
record for what offence the sanctioning authority 
had granted the sanction. 

[ 12 ] The last case cited before me was an un¬ 
reported decision of my learned brother Mootham, 
in Yadit Nath Bhatnaqar v. State , criminal Rev. 
no. 192 of 1950, decided on 29-11-1950. In that case 
a letter from the S. P. asking for sanction for the 
prosecution of the accused was very much similar 
in terms to the statement in the charge sheet in 
the present case. The District Magistrate ordered 
“prosecution of Yadunath Bhatnagar by law is 
sanctioned .” One of the contentions was that the 
order purporting to be the sanction of the District 
Magistrate had not been duly proved. My learned 
brother held that although the signatures of a 
gazetted officer like the District Magistrate could 
be taken judicial notice of, the statements in the 
document could not bo so taken notice of and 
that it was not clear how the document above 
referred to had como on the record. It was not 
marked as an exhibit, nor was it produced by any 
witness. On those facts it is obvious that the 
sanction had not been proved in the case. My 
learned brother, however, went on to observe: 

“The requirements of ft valid sanction were hid down 
by their Lordships in the well-known case of Gokulchand 
Dwarhadas v. The King , 1943 All. L. J. 170, in which it 
was held that it must be proved that the sanction was 
given in respect of the fact3 constituting the ollence 
charged. Those facts must, in my opinion, include (if it is 
known) the name of the person who was given or attempt¬ 
ed to give the alleged bribe, the amouut of bribe, and what 
is particularly important, the purpose for which the bribe 
was given, for unless the illegal gratification is given for 
the purpose specified under S. 101 no ollence is commit¬ 
ted.” 

[13] The law doe3 not lay down that minimum 
facts must be brought to the notice of the sanc¬ 
tioning authority. The object of requiring sanction 
to be obtained before a public officer is prosecuted 
is to prevent his unnecessary harrassment and to 
safeguard the larger interests of the State. The 
discretion to sanction prosecution is vested solely 
in the sanctioning authority and is absolute. Its 
exercise cannot be questioned in a Court of law. 


The satisfaction of the sanctioning authority is] 
entirely subjective. He is the judge of the mate- 
rials that should be placed before him for enabling 
him to accord the sanction. If the facts placed 
before him are not sufficient to enable him to 
exercise his discretion properly, he will ask for 
more particulars but it is for him and him alone 
to determine this matter. The Courts are concern¬ 
ed only with one matter—to find whether sanction 
for the particular prosecution was in fact accorded 
by the proper authority If the record shows that 
the sanction was in fact accorded and the sanction 
was in respect of the particular transaction which 
is the subject-matter of the charge against the 
accused, the requirements of the law are fully 
satisfied. No hard and fast rule can be laid down 
as to what facts are necessary to be brought to the 
notice of the sanctioning authority. In my opinion 
the sanction accoided in the present case cannot 
be challenged on the ground that necessary facts 
were not brought to the notice of the sanctioning 
authority. 

[li] The second objection, however, raised by 
learned counsel, to the validity of the sanction 
must be accepted. As already stated, the charge- 
sheet mentioned s. 161 , Penal Code as the offence 
for which the appellant was sought to bo prose¬ 
cuted. The sanction of the District Magistrate was 
for prosecution for that offence. The prosecution, 
however, was not under s. 161, Penal Code but 
under s. 5 (2), Prevention of Corruption Act, 1917. A 
new offence has been created under that section— 
an offence of criminal misconduct in the discharge 
of duty by a public servant. Clause 5 (l) of the 
Act which defines the offence consists of four 
clauses: 

“(ft) If he habitually accepts or obtains or agrees to 
accept or attempts to obtain from any i*rson for himself 
or for any other person, any gratification (other than legal 
remuneration) as a motive or reward such as is mentioned 
in S. 161, Penal Cole,or 

(b) if he habitually accepts or obtains or Agrees to accept 
or attempts to obtain for himself or for auy other person, 
any valuable thing without consideration or for a couside- 
ration which he knows to be inadequate, from any person 
whom he knows to havo been, or to be, or to bo likely to 
be concerned in auy proceeding or business transacted or 
about to be transactel by him, or having any connection 
with the official functions of himself or of uuy public ser- 
vant to whom he is subordinate, or from any person whom 
he knows to bo interested in or related to tho person so 
concerned, or 

(c) if he dishonestly or fraudulently misappropriates or 
otherwiso converts for his own use any property entrusted 
to him or under his control as a public servant or allows 
any other person so to do, or 

(d) if he, by corrupt or illegal means or by otherwise 
abusing his position as public servant, obtains for himself 
or for any other person any valuable thing or pecuniary 
advantage.” 

Clause ( 2 ) of s. 5 lays down the punishment for 
the offence, the punishment may extend to seven 
years, or with fine, or with both. Clause (ft) of 
s. 5 (l) of the Act deals with habitual acceptance 
of illegal gratification. This clause deals with tho 
habitual commission of an offence under 8. 101 , 
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Penal Code. Clause (b) relates to tho habitual 
acceptance of a valuable thing without considera- 
{ion or for inadequate consideration from iKirsons 
OTth whom a public servant has to deal in his 
official capacity. This offence may or may not fall 
under s. 161 , Penal Code. Clause (c) deals with 
misappropriation. This has nothing to do with 
8.161, Penal Code. Clause (d) deals with accepting 
any valuable thing by a public servant for him- 
self or for any other person by corrupt or illegal 
means by abusing his official positiou. This may 
or may not fall under s. 161, Penal Code. 

[ 15 ] It would thus appear that the oftences 
under s. 5 (l) are not necessarily covered by s. 161 . 
In some case3 they may be so covered but in 
others they may not. The offence uflder s. 5 (l) is 
undoubtedly a graver offence than tho one under 
S. 161, the former being punishable for seven 
years, whilo the maximum sentence under the 
latter section is only three years. Where sanction 
is accorded under s. 161 , Penal Code, it does not 
amount to a sanction for a graver ofl'enco defined 
in s. 5 (l) and made punishable under s. 5 (2). As 
already stated, there was no sanction for tho pro¬ 
secution of the appellant under s. 5 ( 2 ). The facts 
alleged in the present case do, no doubt, fail both 
under s. 161 , Penal Code and s. 5 (l) (d), Preven¬ 
tion of Corruption Act. The question is whether 
sanction having been granted for prosecution 
undor s. 161 could ho availed of by tho prosecution 
for the prosecution of the appellant uuder s. 5 (2) 
of tho Act. 

[16] Under s. 23a, Criminal P. C. : 

“When a person is charged with an odeucc consisting of 
several particulars, a combination of some only of which 
constitutes a completo minor offence, and such combi¬ 
nation is proved, but the remaining particulars are not 
proved, ho may be convicted of the minor offence, though 
ho was not charged with it.” 

Or again 

“when a person is charged with an offence and facts aro 
proved which reduce it to a minor offence, he may be con- 
victed of the minor offcuce, although ho is not charged 
with it.” 

[17] It was urged that on tho analogy of s. 238, 
Criminal P. C., it may be held that where sanctiou 
is granted for a minor offence and no sanction is 
granted for a major offence, and the minor offence 
is established from the evidence on tho record tho 
conviction of the accused may be altered from tho 
major offence to that of a minor offence. In my 
judgment, this cannot be done. Section 238 as¬ 
sumes that the trial of the accused for the major 
offence was valid in law. When the trial is valid 
and it is found that tho person charged with a 
major offence is not guilty of that offence, but is 
guilty of a minor offence, ho may bo convicted of 
the minor offence. But when tho trial itself is 
vitiated on account of certain extraneous facts, 
lito tho absence of a previous sanction, the autho¬ 
rity of the Court to alter the conviction does not 
come into play, because the whole trial is vitiated 
and there is nothing before the Court upon which 
it can exercise the discretion vested in it under 
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s. 238 . Criminal P. C. There being no sanction for 
the prosecution of the appellant under S. 5 (-j), 
Prevention of Corruption Act, he cannot be 
convicted under 3. 161 , Penal Code. 

[18] I, therefore, allow this appeal and quash 
the conviction of the appellant as well as the pro¬ 
ceedings of tho Courts below. It will bo open to 
the State to prosecute tho appellant after obtain- 
ing a regular and proper sanction. 

[19] Tho appellant is on bail. He need not 

surrender. 

BID.R.R. Appeal allow*!. 
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Mis Kanodia Brothers, Cawnpore— Applicant 
v. Commr. of Income-tax, U. P. Ajmcr-Mcnunra, 
Lucknow — Respondent . 

Misc. Caso No. 70 of 1948. D/- 25.8-1952. 

Income-tax Act (1922), S. 26A — Renewal oi regis¬ 
tration of firm — Constitution remaining same — 
Change in constitution of branch business —Renewal 
cannot be refused. 

So far as the registration proceedings arc concerned tho 
question as to what businesses are being carried on by the 
firm seeking registration is not relevant. The rules framed 
do not require that the business of the firm should bo 
shown in the application for registration or tho application 
for renewal of registration. Where the information that 
has to be supplied by a firm applying for registration or 
its renewal has romainel exactly what it was before tho 
deed of partnership on the basis of which tho renewal is 
sought, the question of the constitution of the branch busi¬ 
ness cannot be taken iuto consideration and the mero fact 
that a wrong allegation was made in the partnership deed 
regarding the constitution of the branch business caunot 
justify a refusal to renew the registration after there has 
been a finding that the firm has remained unaltered. 

[Para 3] 

Anno. Income-tax Act, S. 2GA, N. 1. 

0. S. Pathal; and R. S. PathaJ; — for Applicant; 
K. Bose and J. Swamp — for Respondent. 

Y. Bhargava J. —Tho following question has 
been referred to this Court by tho Income-tax 
Appellate Tribunal: 

“Whether in the circumstances of the present case, 
renewal of registration of the firm Kanodia Bros, could bo 
allowed ou the basis of the partnership deed dated 5-1- 
1943, which gave a wrong constitution of its branch 
concern?” 

[2] The facts given in tho statement of tho 
caso show that Kanodia Bros, was a partnership 
firm consisting of four partners, Murlidhar Kano- 
dia, Manoharlal Kanodia, Jagmohan Lai Kanodia 
and Bhika Ram, each having an equal sharo of 
four annas in the firm. This partnership had como 
into existence in the year 1940. The assessment 
year in respect of which this caso has been refer¬ 
red to us is the year 1943-44 and tho accounting 
year relating to that assessment year is from 
October 1941 to October 1942, corresponding to 
Asoj, Samvat 1893-99. Tho accounting year, there¬ 
fore, ended on 4-10-1942. 

A fresh deed of partnership was oxecuted on o-l- 
1943, under which the partners of the firm Kano¬ 
dia Bros, continued to be tho same four partners 
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with the same shares as thev had in 1940 in the 
originally constituted firm. In cl. (8) of this deed, 
however, it was stated that, with effect from Knar 
Su.li ] 0 . Sam vat 1909, corresponding to 1-10-1942, 
Lain Banwari Lai had been added as a working 
partner in Murli Manohar Brothers which until 
that date was a branch of the business of Kanodia 
Bros, but thereafter ceased to be a branch due to 
the addition of a new partner. The firm applied 
that the old registration may be renewed because 
the firm ot Kanodia Bros, was still continuing its 
business with the same partners and with the 
same shares so that the constitution of the firm 
had remained unaltered. The Income-tax Officer 
refused renewal of the registration on the ground 
that cl. (8) of the deed of partnership dated 5-1- 
I94.'i, gave a wrong constitution of the branch 
business of Murli Manohar Bros, which in fact, 
had continued to be the business of Kanodia Bros, 
and that the recital that Lala Banwari Lai had 
been added as a working partner in that linn was 
fictitious. 

The Appellate Assistant Commissioner, though 
agreeing with the finding of the Income-tax Offi¬ 
cer that Lala Banwari Lai had not been in fact 
added as a partner in tho branch business of Murli 
Manohar Bros, disagreed with the Income-tax 
Officer that this disentitled the firm to the rene¬ 
wal of the registration and directed that the regis¬ 
tration should be renewed. The Income-tax 
Appellate Tribunal on appeal restored the order 
of the Income-tax Officer and set aside that of 
the Appellate Assistant Commissioner. 

[»] In the statement of the case and the appel¬ 
late order of the Tribunal, we have not found any 
finding nt all to indicate that the firm of Kanodia 
Bros, bad ceased to exist or that its constitution 
was altered in any manner by the deed of partner¬ 
ship dated 5-1-1943. The partners of the firm as 
well as their shares continued as before. On the 
finding of fact given by the Tribunal that the 
branch firm working under the name of Murli 
Manohar Brothers was still a branch of Kanodia 
Bros, it would appear that even the business of 
Kanodia Bros., has remained unaltered. I'nder 
these circumstances Kanodia Bros, are clearly 
entitled to the renewal of their previous registra¬ 
tion. So far as the registration proceedings are 
concerned the question as to what businesses are 
being carried on by the firm seeking registration 
is not relevant. The rules framed do not require 
that the business of the firm should be shown in 
the application for registration or the application 
Ifor renewal of registration. The information that 
lias to be supplied by a firm applying for registra¬ 
tion or its renewal has. in the case of the firm 
Kanodia Bros., remained exactly what it was be- 
fore the deed of 5-1-1943. The question of the 
constitution of the branch business, Murli Mano¬ 
har Bros., may be relevant if and when the firm 
claiming that business separately applies for its 
registration. It may also have to be considered when 


assessing the profits of Kanodia Bros., in order to 
find out whether the profits of that branch busi¬ 
ness Murli Manohar Bros., are profits of Kanodia 
Bros., or not. So far as proceeding for registra- 
fcion of the firm Kanodia Bros, is concerned, this 
question cannot be taken into consideration and 
tiie mere fact that a wrong allegation was made 
in the partnership deed dated 5-1-1943, cannot 
justify a refusal to renew the registration after 
there has been a finding that the firm of Kanodia 
Bros., has remained unaltered. 

[ 4 ] Our answer to the question referred is. 
therefore, in the affirmative. The assesseo will be 
entitled to its costs which we fix at its. 300. 

B li.G.D. Answer in affirmative. 
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Kashi Bam and others , Applicants v. State. 

Criminal Revn. No. 1187 of 1952, )>/- 26.8-195*2. . 

Criminal P. C. (1893), Ss. 367 (2). 537 - Object of- 
Passing of composite sentence—Validity. 

Section 367 (2), Criminal P. 0., dearly requires that 
the Court shall apply its mind to the offence or offences 
which have been committal by every accused an 1 record 
its finding thereon, an 1 further, that it will specify the 
punishment which it proposes to impose upon the accused. 
Although the section is not clearly worded, it implies that 
the punishment for each offence of which an accused is 
found guilty should b? specified separately. Bat where the 
punishment imposed is a composite punishment for the 
various offences which have loen specific l and foun l to bo 
committed by a particular accuse 1, it cannot always be said 
that the sentence vitiates the trial, provided that the 
sentence imposed does not exceed the maximum sentence 
provided under nuy one of the sections under which the 
accused has been found guilty, and provided of course that 
the Magistrate was empowered to impose the sentence 
passed by him. The imposition of a composite sentence is 
inerclv an irregularity in such a case, covered by S. 537, 
Criminal P. C.: A. 1. It. 1948 All. 136, Disting. 

[Para *2] 

Anno. Criminal P. C., S. 367 N. 9. 

D. Sanyal—for Applicants; A. G. A.— for the State. 

REFERENCE Paras. 

(’48) A 1 R 1948 All 136: (49 Cri L J 103). 1, 2 

Order. — There is no force in this revision on 
the merits. The Magistrate passed a composite 
order of sentence of is months rigorous imprison¬ 
ment under ss. 452 and 323, Penal Code read with 
s. 1 49. Penal Code and of six months' rigorous 
imprisonment under s. 147. Penal (/ode. In appeal 
the learned Judge considered that a composite 
sentence of punishment should not have been 
made but took no further steps in the matter. It 
has been urged that the composite sentence could 
not he passed, and in support of this argument 
reliance has been placed upon the ruling of a 
learned Single Judge of this Court reported in 
Brij Xamlan v. Emperor , a. I. R. 1948 all. 136 . 
In that case five accused were tried under ss. 147 
and 452 and s. 323 read with s. 149, Penal Code. 
The learned Magistrate who tried the case passed 
an order convicting the applicants without speci¬ 
fying the sections of the Indian Penal Code under 
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which lie was convicting them and passed combined 
sentences upon them of six months’ rigorous im¬ 
prisonment and a line of r.s. 50 each. On those 
facts the learned Judge held that the imposing of 
a composite sentence was not legal. It was ob¬ 
served : 

"By not specifying the different sections of the Indian 
Penal Code under which each applicant was convicted and 
by notpassinga separate sentence for each offence the trial 
Court was unable to apply its mind to the case of each 
applicant separately and judging the extent of each appli¬ 
cant's guilt and determining what sentences should be 
passed upon them for each offence.” 

The facts of the present case are different. In 
the present case the learned Magistrate clearly 
specified the sections under which each individual 
was held guilty. He held them guilty under ss. 117 
and 452 and s. 523 rend with s. l if). Penal Code. 
He sentenced each of them to undergo rigorous 
imprisonment for a period of six months under 
s. 147, Penal Code and sentenced each of them to 
18 months' rigorous imprisonment under ss. 452 
and 823 read with s. 149. Penal Code. 

t-1 l nder s. 397 ( 2 ). Criminal P. ('.. every 
judgment shall specify the offence (if any) of 
which, and the section of the Indian Penal Code 
or other law under which, the accused is con¬ 
victed, and the punishment to which he is 
sentenced. The section clearly requires that the 
Court shall apply its mind to the offence or off¬ 
ences which have been committed by every accused 
and record its finding thereon, and further, that 
it will specify the punishment which it proposes 
to impose upon the accused. Although the section 
is not clearly worded, it implies that the punish¬ 
ment for each ofience of which an accused is 
found guilty should be specified separately. But 
where (he punishment imposed is a composite 
punishment for the various offences which have 
been specified and found to be committed by a 
particular accused, it cannot always be said that 
the sentence vitiates the trial, provided that the 
sentence imposed does not exceed tho maximum 
sentence provided under any one of the sections 
under which the accused has been found guiltv, 
and provided of course that the Magistrate was 
empowered to impose the sentence passed by him. 
1110 im position of a composite sentence is merely 
n irregularity in such a case covered by s. 537 , 
Criminal P. t. The case referred to above Brit 

cCl a1 A- Em n° r ' A ' *• «• W4« all. 139 is 

clearly distinguishable, because in that case even 

mI®! ? 118 not 9 l ,ecified b >’ the learned 
Magistrate, and, therefore, it was held that the 

ZTl S? lstrate bad applied his mind to 
the case Thiscanuot besahlof the present case. 

tinn herCf ° re ’ unable t0 hold that ‘ho imposi- 
non ot a composite sentence of is months' 

Si m r?Tv. nt impose<1 by the lcamed 

Mag,strato vjbates the trial Tho sentence, how- 

r«i» to me to bo to ° severe. 

I redurl f/i 0 this a PP lia ation on merits, 

reduce the sentence to one year's rigorous im! 
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prisomnenfc. With this modification the revision 
application is rejected. 

L D.ll.li. Order accordingly. 
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City Board . Mussoorie — Applicant v. Com - 
missiover of Income-taw, t T . P.. Ajmer, Mcrivara 
and Lucknow — Respondent. 

Misc. Oise No. 09 of 194S, D/- 19-8-1952 

(a) Excess Proiits Tax Act (1940), S. 4, Proviso — 
Totally — Meaning — Profits derived irom supply of 
water and electricity beyond area of local authority — 
Liability to pay excess profits tax — (Income-tax Act 
(1922), S. 4 (3) (iii). ) 

The word ‘totally* in tho proviso to S. 4 is uob intended 
to make a change. It docs not mean that while under 
suLs. (3) of S. 1, Income-tax Act, there is a partial 
exemption granted in case of income-tax to load autho¬ 
rities, there is a total exemption granted from payment of 
excess profits tax. Ail that it means is that if Income- 
tax is not payable under sub-s. (3) of S. 1, Income-tax 
Act, no Excess Profits tax would be payable on that in¬ 
come. [Pam 4] 

An income of a local authority arising from the sup¬ 
plies of electric energy and water outside its own jurisdic¬ 
tional area is, therefore, chargeable to excess profits tax 
under the first proviso to S. 4, E. I\ T. Act 1940, read 
with S. 4 (3) (iii), Income-tax Act, 1922. [Paras 8, 10] 
Anno. E. P. Tax Act, S. 4 N. 1. 

(b) Income-tax Act (1922), S. 2 (9) — Amendment 
of 1939—Object of. 

The Amending Act of 1939 did not really make a cliaugo 
in the definition of the word 'person* in S. 2 (9), Income- 
tax Act, 1922. The amendment was made merely to 
clarify the position and to remove all doubts. [Pam 6] 

(c) Excess Profits Tax Act (1940), S. 2 (17)_Person 
includes local authorities under General Clauses Act, 
(1897)—(General Clauses Act (1897), S.3(39)). [Pam 7] 

Anno. General CIs. Act, S. 3 N. 20. 

Jtaj Bahadur Jain and Gay annul ra Kn invar _ for 

Applicant; S. C. Das—far 

Despondent. 

Malik C. J. — The City Board, Mussoorie, 
which is a Municipal Board, constituted under 
tho U. P. Municipalities Act (no. 2 of 1916 ) sup¬ 
plies electric energy and water outside its muni¬ 
cipal limits at a profit. The Excess Profits Tax 
Officer held that on such profits derived from 
business carried outside its territorial limits the 
City Board, Mussoorie, is liable to pay excess 
profits tax. Tho City Board contested this posi 
tion and mainly relied on the definition of the 
word person’ in s. 2 ( 17 ), Excess Profits Tax Act 
The Income Tax Appellate Tribunal held against 
t ie City Board and on an application made by 
the Board the following questions have been 
referred to us under s. 09 ( 1 ), Income-tax Act 
read with s. 25, Excess Profits Tax Act: 

th ° a,,plicant ’ s incoln ® nr ising from the 
supplies of electric energy and water outside its own inri*- 

f .nT nrea ' 13 ohar S e,lble to excess profits tax under 

i ASM j' * * T ; Ac! 1940, rJ'S 

/.V. . s D ‘ s ' f 4 ’ Income-tax Act, 1923 ? 

( 11 ) Whether the provisions of S. 2 ( 17 ), E. 1 *. -f * ct 

r , ™ i ■«*>*»■ 
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(iii) Whether the scheme of the machinery sections of 
these E. P. T. Act provides no method oi the recovery of 
excess profits tax from a local authority ?" 

Though the Tribunal has framed three questions 
the point for decision is whether the City Board, 
Mussoorie, is liable to excess profits tax on the 
profits made from supply of electric energy and 
water outside its jurisdictional areas. 

[ 2 ] Learned counsel for the assessee has urged 
that as a local authority is not included in the 
definition of the word ‘person' in the Excess Pro- 
tits Tax Act excess profits tax cannot be levied 
against the Municipal Board, Mussoorie. He has 
further relied on the provisions of s. 4, Excess 
Profits Tax Act and has urged that that section 
gives a total exemption and, therefore, the City 
Board cannot be made liable for payment of ex¬ 
cess profits tax even as regards income derived 
from its business carried on outside its territorial 
jurisdiction. 

[3] Under s. 4 (3) (iii), Income-tax Act, before 
its amendment in 1939, the income of local autho¬ 
rities was totally exempt. After amendment the 
exemption was limited to income from trade or 
business carried on within its own jurisdictional 
area. At the same time when this amendment 
was made, the definition of the ‘person’ in s. 2 (9) 
was also amended so as to include a local autho¬ 
rity. The old section read as follows: 

“‘Person’ includes a Hindu undivided family;’’ 

After the amendment it reads : 

“ ‘Person’ includes a Hindu undivided family and a local 
authority;” 

The Excess Profits Tax Act (.vet 15 of 1940) was 
enacted in the year 1940 and in s. 2 (17) of this 
Act the old definition was maintained. It is as 
follows: 

“ ‘Person’ includes a Hindu undivided family;” 

As regards exemptions the proviso to s. 4 is as 
follows: 

“Provided that any profits which are, under the provi. 
sions of sub-s. (3) of S. 4, Income-tax Act, 1922, exempt 
from Income-tax, and all profits from any business of life 
insurance shall be totally exempt from excess profits tax 
under this Act.” 

It will bo noticed that under this proviso exemp¬ 
tions are only granted from payment of excess 
profits tax in cases where exemption has been 
granted under sub-s. (3) of s. 4, Income-tax Act, 
1922, except in the case of business of life insur¬ 
ance of which special mention is made. 

[ 4 ] Learned counsel had to admit that profits 
derived from supply of water and electricity be¬ 
yond tbe jurisdictional area of the City Board of 
Musoorie was liable to income-tax. The exemp¬ 
tion from payment of excess profits tax could, 
under the proviso to s. 4, Excess Profits Tax Act, 
therefore, be claimed only if there was exemption 
from payment of income-tax under sub-s. ( 3 ) of 
s. 4 , Income-tax Act. Learned counsel has, how¬ 
ever, relied on the word ‘totally’ and has urged 
that the word ‘totally’ in the proviso was inten¬ 
ded to make a change and while under sub-s. (3) 
of s. 4 there was a partial exemption granted in 
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case of income-tax to local authorities, there waa 
a total exe option granted from payment of ex¬ 
cess profits tax. We do not think the word 
‘totally’ in the proviso to s. 4, t xcess Profits Tax 
Act can be interpreted in that way. All that it 
means is that if income-tax is not payable under 
sub-s. (3) of s. 4, Income-tax Act, no excess pro¬ 
fits tax would be payable on that income. 

[5] Learned counsel has urged that excess pro¬ 
fits tax was imposed to tax abnormal profits made 
due to the war conditions as it was felt that pro¬ 
fits made in excess duo to such a calamity as war 
should be handed back in the shape of excess 
profits tax to meet the abnormal expenses caused 
by the war. The same reasoning, it is suggested, 
would not apply tb a local authority which was 
not likely to take advantage of the war conditions 
and make large additional profits. It is not for us 
to go into the policy, nor is it correct to suggest 
that it was not possible for a local authority to 
make abnormally high profits due to conditions 
prevailing during the war. There would be no 
reason to grant an exemption on the ground sug¬ 
gested by learned counsel and the case will have 
to be decided on the interpretation of the relevant 
sections of the Act. 

[G] As regards the definition of the word ‘per¬ 
son’ no doubt in the Amending Act of 1939 the 
word ‘person’ was defined to include a local 
authority, but in the very next 3 ear, when the 
Excess Profits Tax Act was passed, the amend¬ 
ment already made in the Indian Income-tax Act 
was not reproduced und the old definition of the 
word ‘person’ was retained. It must, however, be 
borne in mind that the Amending Act of 1939 did 
not really make a change in the definition of the 
word ‘person*. The amendment was made merely 
to clarify the position and to remove all doubts. 
When a definition is said to include something it 
might be with the object of giving it an extended 
meaning or it might be with the object of clarifi¬ 
cation or removal of doubts. A study of the rele¬ 
vant provisions of s. 4 ( 3 ) (iii), Income-tax Act 
itself, before the amendment, would show that 
the amendment of 1939 was merely for purposes 
of clarification. If the word ‘person’ could Dot 
before the amendment made in 1939 include a 
local authority, it was not necessary to provide in 
s. 4 (3) (iii) that the income of a local authority 
was not liable for payment of income-tax. 

(7] The word ‘person’ also is defined in the 
General Clauses Act (no. x of 1897) as including 
any company or association or body of individuals 
whether incorporated or not. A Municipal Board 
or a City Board consists of a body of individuals 
and is a body corporate (see ss. 6 and 9, U. P. Muni¬ 
cipalities Act (no. 11 of 1916)). In the General Clau¬ 
ses Act, the Indian Income-tax Act or the Excess 
Profits Tax Act a complete definition of the word 
‘person’ has not been attempted and there is 
nothing repugnant in the subject or context of the 
Income-tax Act or the Excess Profits Tax Act 
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iwhich would make the definition in the General 
IClauses Act inapplicable. 

[8] We are, therefore, of the opinion that the 
City Board, Mussoorie, is liable to pay excess 
profits tax on the profits made from supply of 
electric euergy and water outside its jurisdictional 

r ’ areas. 

[9] Learned counsel for the assessee has not 
attempted to point out why the machinery 
sections of the Excess Profits Tax Act could not 
be applied for recovery of excess profits tax from 
a local authority. As a matter of fact, no argu¬ 
ments have been addressed to us at all on the 
point. 

[ 10 ] Our answer to the first two questions is in 
the affirmative while our answer to the third 
question is in the negative. 

[ll! The Department is entitled to its costs 
which we assess at a sum of us. 300. 

B/D.R.R. Reference answered . 
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(LUCKNOW BENCH) 

MlSRA J. 

D. P. Halwasiya—Applicant v. The State . 
Criminal Misc. Appln. No. 332 of 1951, D/- 26-4-1952. 

(a) Houses and Rents — U. P. (Temporary) Control 
of Rent and Eviction Act (3 of 1947). Ss. 7, 9— Person 
let in by previous tenant without landlord’s consent— 
Such person not turned out by landlord — It does not 
amount to consent. 

Where the previous tenant lets a person into occupation 
of premises without the landlord’s couscnt the fact that 
such person w.is not bodily turned out by landlord cannot 
be treated as landlord’s consent or creation of tenancy or 
violation of the Act and Rules and orders thereunler. No 
duty is imposed on the landlord to take measures against 
a squatter for his ejectment either forcibly or through 
eourt. [Pam 7 ] 

(b) Houses and Rents _ U. P. (Temporary) Control 

°I Rent and Eviction Act (3 of 1947), S. 7 — Landlord 
giving intimation that his premises have fallen vacant 
— Landlord not called upon at any time to let or not 
to let premises to any person—There can be no viola¬ 
tion of later part of S. 7. [P ara 9 ] 

(c) Criminal P. C. (1898), S. 561-A-Powers of High 
Lourt to interfere at interlocutory stage. 

Under S. 561 A, the High Court has fall power to prevent 
abuse of the process of the Court and unnecessary harass- 
ment of the accused by quashing or stopping proceedings 
or by passing other orders which might arrest such nbuso 
r harassment. It is true that ordinarily such a course is 
not adopted when the proceedings in the subordinate Court 
,n . tcrlo °otory stage bat the obligation to act under 

ZlZ Z \ 8 , r ° ndere, ‘ ,mparntive wheDOver circumstances 

S.l'The 0<,„‘r’ d, “" “ 01 th0 ” 7/* $ 

Anno. Cr. P. 0., S. 561A, N. C. 

Sh ?"*? r ~ for A PPl'<nnt; R. P. Bisaria, for 
Government Advocate-far the State. 

frhv <ie, |'i>" T n 1S j 3 an a PP licat >on under s. 661 -a, 
'T * 1 . P ‘ f ° r quashing certain proceedings 
PenJms m the Court of the City Megietrete, 

D P SCiyJ. “ ‘ h0y 10 tta 
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( 2 ) The case arose on the complaint ma<lo by 
the senior inspector of the Rent Control and Evic¬ 
tion Department under s. 8, U. P. (Temporary) 
Control of Rent and Eviction (Amendment) Act, 
1947, for contravention of ss. 7 and 9 of that 

enactment. Section 8 says that : 

“Any person who contra veil -s any of the provisions of 
this Act or any order made in pursuance thereof shall be 
punishable on conviction with simple imprisonment for a 
term which may extend to six months or with line up to 
Its. 1000 or with both.” 

Section 7 lays down that : 

“The District Magistrate may. by general or special 
order, require the landlord to give intimation that any 
nccommolation of which he is the landlord is or has fallen 
vacant anl to let or not to let such accommodation to any 
person.” 

It goes on to say that in cases, where in pursu. 
a nee of an order of the District Magistrate pissed 
as aforesaid, the vacancy of any accommodation is 
required to be reported, the tenant occupying such 
accommodation, shall within seven days of his va¬ 
cating the same, give intimation thereof in writ¬ 
ing to the District Magistrate or such officer as 
the District Magistrate may appoint in this behalf. 
It would seem that the District Magistrate of 
Lucknow acting under s. 7 passed an order on 8-3- 
1949, making it incumbent upon every landlord 
within the municipal limits of Lucknow and the 
limits of the notified areas of Alambagh audChar- 
bagh to give immediate intimation of the fact of 
the falling vacant of any accommodation of which 
he is the landlord to the Rent Control and Evic¬ 
tion Officer, Lucknow. Such intimation according 
to the notification had to bo given in writing in 
the prescribed form not later than seven days 
after the date on which the accommodation fell va¬ 
cant. The order further provided that no landlord 
shall lot out such accommodation as is mentioned 
above to any person for a period of fifteen days 
from the date of receipt of the intimation by the 
Rent Control and Eviction Officer, Lucknow, and 
he shall on receipt of the allotment order from 
the District Magistrate or tho Rent Control and 
Eviction Officer, Lucknow, within that period let 
out the accommodation only to the persons specifi¬ 
ed in that order. 

[3] Section 9, tho contravention of which was 
also complained of provides : 

“Every order made under cl. (bb) of sub-r. (2) of R. 81 
Defence of India Rules, in respect of any of tho matters 
specified in or under this Act shall, so far as it could valid¬ 
ly have been made by the Provincial Government or tho 
District Magistrate, continue in force and be deemed to 
have been made under this Act until it is superseded or 
modified by a competent authority under this Act and all 
orders made and directions given under any such order 
shall also continue in force until superseded or modified by 
a competent authority.” 

The applicant is one of the three partners of the 
firm Ganosh Das Ram Gopal which owns a large 
shopping centre constructed in April 1948 in 
Hazratganj, Lucknow and is known as Halwasiya 
Market. Shops nos. 7 and 9 in the aforesaid 
market were held in tenancy by one Sri Manohar 
Lai Mullick till 8th January 1951. On the last 
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mentioned date this gentleimm wrote to Messrs. 
Ganesh Das Rum Gopal intimating that he was 
giving up his tenancy and Messrs. Bliaiia Brothers 
would use the premises which were in his occupa¬ 
tion. The letter is of importance and its relevant 
parts may well bo reproduced. It states : 

“Yon :uv aware, my late lamented father breathed his 
last on Kith November 1050. I have, therefore, decided to 
close my shop at Halwnsiya Market and intend to sell all 
my furniture to Messrs. Bhatia Brothers who will also use 
the above meutiouei shops which were under iny occupa¬ 
tion. I trust, you will kindly recognise him as your tenant 
in place of me and also cause having the allotment made 
by the Kent Control and Eviction Officer, if necessary." 

4l On 10th January 1951 the applicant for¬ 
warded a copy of the aforementioned letter to the 
Rout Control and Eviction Officer, Lucknow, with 
a covering letter ot his own saying : 

“We are enclosing herewith a copy of a letter received 
from M/s Mullicks which is self explanatory for your 
information. We have no objection if the shops a re allotted 
to Messrs Bhatia Brothers." 

[>i The Rent Control and Eviction Officer, it 
would seem, did not communicate to the applicant; 
any orders of allotment of the shops referred to 
above within the time specified in the order of the 
District Magistrate dated 8th March 1949. Refer¬ 
ence in this connection may also be made to 
nr. 3 and l framed under s. 17 of the Act: 

“3. Allotment order —The District Magistrate shall 
make an allotment older within thirty days of the receipt 
of the intimation sent by the landlord under S. 7 (11(a) 
of the Act and shall give notice thereof to the landlord." 

*4. Landlord's right to let. —If the landlord receives 
no notice from the District Magistrate within 30 days of 
the receipt by District Magistrate of intimation given by 
the landlord under S. 7 (1) (a) the landlord may nominate 
a tenant and the District Magistrate shall allot the accom¬ 
modation to his nominee unless, for reasons to be roeorded 
in writing lv» forthwith allots tile accommodation to any 
other person." 

The papers, produced by the complainant in 
the Court of the City Magistrate, disclose that a 
senior inspector of the department was deputed 
to carry out an inquiry on the information con¬ 
tained in the letter of Messrs. Ganesh Das Ram 
Gopal. According to his report which is dated 
22nd January 1951. the furniture of the shops was 
sold by Messrs. Mulliek and Company to Messrs. 
Bhatia Brothers (who were at that time in occu¬ 
pation) without having given any intimation of 
the fact to the department. When this report 
reached the Rent Control and Eviction Officer to 
whom the District Magistrate of Lucknow has 
delegated his powers, he inquired : 

"What is the real position ? Have the premises, as re 
ported, been occupied by Messrs. Bhatia Brothers ? If so, 
please issue notice and ask them to explain why possession 
has been taken without proper allotment order." 

Notice was accordingly issued to Messrs. Bhatia 
Brothers and a copy thereof was endorsed to the 
firm Ganesli Das Ram Gopal on 3rd February 
1951. The occupiers of the premises in acknow¬ 
ledging the communication submitted that they 
had purchased the furniture from Messrs. Mulliek 
* Co. and had also the consent of the landlord 
who had already written to the department for 
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necessary allotment. They, however, apologized 
‘profoundly* for the irregularity committed by 
them and said that they would be grateful if their 
action was now regularised. Matters appear to 
have remained in this condition till 12th May 
1951. when a further report was submitted by the 
senior inspector apparently communicating to the 
Rent Control ami Eviction Officer the above 
representation of Messrs. Bhatia Brothers and 
saying that, in order to avoid further complica¬ 
tions, it was desirable to regularise their occupa¬ 
tion as requested. It would seem that this report 
along with the reply of Messrs. Bhatia Brothers 
was laid before the allotment committee and on 
-1st May 1951. the Rent Control and Eviction 
Officer passed an order for prosecution of the land¬ 
lord as well as of the tenant whose occupation, he 
thought, was unauthorized. Pursuant to the above 
order, the senior inspector submitted a charge- 
sheet to the Court of the City Magistrate, Luck¬ 
now. on 19th June 1951, against Messrs. Ganesh 
Das Ram Gopal and Messrs. Bhatia Brothers and 
in the details of the offence committed by the 
accused, he mentioned that the first named ac¬ 
cused did not wait for the orders of the Rent 
Control and Eviction Officer, Lucknow, and ac¬ 
cepted the tenancy of Messrs. Bhatia Brothers, 
accused 2 , thus contravening ss. 7 and 9. U. 1\ 
Temporary Control of Rent and Eviction Act, 
1947 by letting out the shop in question to ac- 
cuscd 2 in the month of January 1951 without the 
l>ermission of the Rent Control and Eviction 
Officer, Lucknow, an act for which lie is punish¬ 
able under s. 8 of the Act. 

It -was further stated that accused 2 occu¬ 
pied the premises without proper allotment order 
from the Rent Control and Eviction Officer, 
Lucknow, and in doing so he violated the pro¬ 
visions of s. ll of the Act. There is an order of 
the Additional District Magistrate on the record, 
which was passed presumably in July 1951, saying 
that from a perusal of the file, he found that a 
prima facie case under ss. 7, 9 and 8, U. P. (Tem¬ 
porary) Control of Rent and Eviction (Amend¬ 
ment) Act, 1943, was made out against accused l 
Messrs. Ganesh Das Ram Gopal and against 
Messers. Bhatia Brothers. He purported to sanc¬ 
tion the prosecution under the said sections of the 
Act and to send the case to the City Magistrate, 
Lucknow, for trial. It is not clear under what pro¬ 
vision of law this sanction was accorded. Ap¬ 
parently there is some rule whereunder such prior 
sanction for the prosecution of a person under tho 
penal provisions of the Act is made necessary in 
order to safeguard people against unnecessary vic¬ 
timisation. I take it that this sanction must have 
been communicated to the City Magistrate in due 
course. After the receipt of it the City Magistrate, 
unmindful of the provisions of s. 12 , ordered tho 
Station Officer, Hazratganj Kotwali to produce 
before him on 2-8-1951, “the firm Messrs. Ganesh 
Das Ram Gopal and firm Bhatia Brothers.** I 
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notice also that the ofl'enco under s. 8 is triable as 
n summons case but the learned Magistrate some¬ 
how persuaded himself to believe that it was neces¬ 
sary to secure the bodily presence of the accused 
through the police agency instead of the normal 
procedure which the law prescribes in such eases. 

[ 0 ] Information of the impending prosecution 
was. it would seem, meanwhile received by the 
applicant for he appeared in Court on ia.ft.iu5i, 
and applied for and secured an order from the 
learned Magistrate excusing his personal atten¬ 
dance on future dates. Thereafter he applied to 
this Court on 23.8.1951 under s. 501 a, Criminal 
P. C. praying that in the circumstances disclosed 
in his petition and tho accompanying aflidavit, 
there was no case against him and his prosecution 
by the department constituted an abuse of the 
process of tho Court. 

[7] Tho facts narrated above have been taken 
almost entirely from the documents which are on 
tho file of the learned Magistrate. The letter of 
Sri Manolmr Lai dated ft-l-1951 leaves no room 
for doubt that Messrs. Bhatia Brothers were let 
into occupation of the premises by him without 
any authority of the landlord. Ho only ‘trusted’ 
that the firm would recognize them as tenants. It 
is not alleged that this recognition was accorded 
by the owners. The communication sent by the 
' applicant to the Bent Control and Eviction Officer 
puts it beyond dispute that ho conveyed in forma, 
tion to the department in due course of all the 
facts that were known to him till 10-1-1951 and it 
is fair presumption that this was done in order 
to facilitate the allotment of the shops to a new 
tenant. Tho fact that he intimated that lie would 
have no objection if the allotment was made to 
Messrs. Bliatia Brothers indicates that he had not 
till then accepted Messrs. Bliatia ns tenants. The 
language of the letter clearly implies that before 
accepting the recommendation of Mr. Mnllick 
Mr. Halwasiya would await tho order of allotment 
by the officer. This, apparently, is all time tho 
landlord was bound to do under the rules. I need 
hardly stress that the Act does not impose on him 
the duty to take measures against tho squatter for 
his ejectment either forcibly or through Court I 
am clear therefore that the mere fact that the 
applicant did not bodily turn out tho firm of 
Messrs Bhatia Brothers from the premises cannot 
he treated as the landlord's consent or as amount¬ 
ing ° f tGnancy ° 1 ' violation of the Act 

th ®, R " les 0r 01 ‘ d ers made thereunder. There 

tion S °nS efaC , t tbafc „ fch0 Rent Contro1 and Evic- 

°fTu ^ mSGlf failed t0 cora P ly "ith the 
8 3 1940 th i Distr,ct Magistrate promulgated on 
T?witV nd R ‘ 3 0f the Rules ^med under s 17 
? J*°? r BG l )etition that these rules made it 

S w™ !? fc *5? Dist, , ict Magistrate or the officer 

ahotis wifi for him mnst out tho 

Idm by th„ a t 0 b V f day l° f the intimat ion sent to 
mm by the tenant or by the landlord and if he 
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diil not do so, the landlord could engage with a 
tenant of his own choice. 

[s] The documents on the record do not indi¬ 
cate any action after on the part of tin* 

landlord which could amount to creation of 
tenancy in the new occupants of shops nos. 7, 9. I 
am informed that apart from these documents, 
there is no other evidence in the possession of the 
complainant which might go to show that tin* pre¬ 
mises were let out hv the applicant at any time 
after tho aforementioned date. It is said in tin’ 
charge-sheet submitted hy the complainant that 
the Senior Inspector of tho Kent Control and 
Eviction Department would depose that the second 
accused is in possession of tho shops since .rnuu. 
ary 1951. I was informed that the Senior Inspector 
would be prepared to state further that during tin* 
course of his enquiries he was given information 
to the effect that Messrs. Ganesh Das Ram Gopal 
let out the shops to Messrs. Rhatia Brothers later. 
This kind of evidence would obviously not carry 
the matter any further and I am convinced that 
if the Senior Inspector hereafter dtqxjses that he 
learnt from some informant that the landlord 
actually let out tho premises to Messrs. Bhatia 
Brothers between 10-1-1951, and the date of lii.s 
report, such 'statement would he worse than 
useless. 

• 9] It would Ik? recalled that in the order of the 
Additional District Magistrate sanctioning the 
applicant’s prosecution, it was stated that a case 
against the applicant for infringement of ss. 7 and 
9 had been made out by complainant. It has 
already been observed above that the landlord per¬ 
formed the duty enjoined uixm him by s. 7 (l) (a), 
namely, the duty to give intimation that tho shops 
xos. 7 and 9 in Halwasiya Market of which lie is 
the landlord had fallen vacant. It is true that the 
information was not sent on the prescribed form, 
but this was not the gravamen of the charge. 
There is nothing to show that the firm or any "of 
its partners was called upon at any time to let or 
not to let that accommodation to any person and 
there can, therefore, under the circumstances be 
no violation of the later part of the provisions of 
s. 7. So far as s. 9 is concerned, the learned coun¬ 
sel for the opposite party admits that it has no 
bearing, whatsoever on the facts in possession of 
the complainant. In these circumstances I have no 
hesitation in holding that the prosecution of tho 
applicant has been launched somewhat lightly. 
Indeed I am constrained to say that in takiti" 
action against the applicant, the department has 
failed to show that it acted with duo senso of res. 
ponsibuity. 

[10] Under s. 5C1a, Criminal P. 0., this Court 
has full power to prevent abuse of the process of 
the Court and unnecessary harassment of tho ac- 
cused by quashing or stopping proceedings or bv 
passing other orders whioh might arrest such abu^o 
or harassment It is true that ordinarily such a 
course is not adopted when the proceedings in tho 
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subordinate Court are in an interlocutory stage 
but the obligation to act- under the section is ren¬ 
dered imperative whenever circumstances calling 
for the immediate use of those powers come to the 
notice of the Court. In the present case it is ex¬ 
pedient in the ends of justice that the proceed¬ 
ings against the applicant should be quashed. I 
order accordingly. 

[ 11 ] In order to remove any possible doubt 
later I would like to add that I have not taken 
into consideration the question whether or not the 
prosecution of Messrs. Bhatia Brothers is justified. 
The present order, therefore, is not intended to 
affect the proceedings so far as the second accused 
is concerned. 

BlR.G.D. Proceedings quashed . 
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(LUCKNOW BENCH) 

Malik C. J. and P. L. Bfiargaya J. 

Bhagwan Din — Plaintiff — Appellant v. 
Pam Das , Plaintiff and others, Defendants — 
Respondents. 

Sxonl Appeal No. 305 of 1946. D/- 21-4-1952. 

Tenancy Laws — U. P. Tenancy Act (17 of 1939), 
Ss. 36, 37 — Scope — ‘Widow’, meaning of — Widow 
of a pre-deceased son succeeding to a statutory tenant 
—Subsequent surrender by her in favour of her daugh¬ 
ter’s son — Succession is governed by S. 36 and not 
by S. 37. 

Section 36, U. P. Tenancy Act does not say that the 
widow in that section must he the wi low of the last 
tonant. The word ‘widow’ in S. 36 was meant to include 
any person who succeeded as a widow, that is, by reason of 
her having been married in the family, she had become 
an heir to the tenancy by reason of the death of her 
husband. . [Para 5] 

There is no reason why, when S. 36 is applicable to live 
female heirs out of six mentioned in S. 35, the wi low of a 
male lineal descendant should bo treated differently and 
the succession in her case should be different from that in 
the case of other female heirs, who had inhentel the 
tenancy by succession to a male tenant. These rules of 
succession are not confined to Hindus and the Sections 
apply to all tenants, Hinlus, Muslims and others. The 
id. a, therefore, was that where a female tenant had suc¬ 
ceeded to a male tenant in accordance with the provisions of 
S. 35, after her death, the property shoull be treited as 
having belonged to the last male tenant and it should go to 
his other heirs, while, if the property belonged to her in 
her own right as a tenant, then the succession would be as 

given in S. 37. 5 

Hence, where a widow of a predeceased son of a statutory 
tenant who has succeeded to the lanl as his heir subse¬ 
quently executes a deed of surrender in favour of her 
daughter’s son. the succession would be governed by S. 36 
and not by S. 37 and the cousins of the statutory tenant 
would be entitled to claim possession of the land from the 
daughter’s son. The mere fact that a widow had to remain 
in possession for a total period of 8 years under S. 48 read 
with the explanation to S. 3 (18).Oudh Kent Act to acquire 
the status of st *utory tenant could not affect the position 
that she had inherited an interest in the holding as^ a 
widow withi.i the meaning of S. 36: A. I. R. 1952 All 854. 

Bel. on. [ parft V 

Nawtullah-for Appellant; B. B. Lai and B.B. Chau - 
dhari — for Respondents. 

REFERENCE : °i Para. 

(•52) Appeal No. 1 of 1950 : (A. I. R. 1952 All. 854). C 

Malik C. J _This is a plaintiff’s appeal. The 

plaintiff’s suit for possession of seventeen tenancy 


plots, measuring 18 bighas and 5 biswas in Ashraf. 
pur, district Faizabad, was dismissed by the lower 
appellate Court. These plots belonged to one 
Binda, who was the statutory tenant of these 
plots. He died in 1939. He hid a son Abbilakh, 
who had predeceased him, leaving a widow, Sri- 
mati Rajwanta. This widow became the heir to 
the property under the Hindu Women's Rights to 
Property Act, win of 1937, read with U. P. 
Hindu Women’s Rights to Property (Extension to 
Agricultural Land) Act, xi of 1942. The fact that 
Rajwanta became the heir to Binda under the 
Acts mentioned above is not denied. On 8th Nov¬ 
ember 1943, Rajwanta executed a deed of surren¬ 
der in favour of Run Buchan, her daughter’s son. 
The suit was filed by Bhagwan Din and Ram Din, 
cousins of Binda, on the ground that they were 
the heirs of Binda and were entitled to possession 
of the property. The suit was filed on 15th Nov¬ 
ember 1944. Rajwanta died on 14th December 1944, 
and after Rajwanta’s death Ram Bachan was 
impleaded. 

[ 2 ] The only question for decision in the case 
is whether the plaintiffs are entitled to claim the 
property and the decision of that question will 
depend on the interpretation of ss. 36 and 37, 
U. P. Tenancy Act, xvii of 1939. If s. 37 is appli¬ 
cable, the plaintiffs have clearly no case. If, on 
the other hand, s. 30 is applicable, then as the 
next reversioners of Binda they became entitled 
to claim the property. 

[ 3 ] Section 35, U. P. Tenancy Act gives the list 
of persons who arc entitled to inherit to a male 
tenant. Section 37 gives a list of persons who are 
entitled to succeed to a female tenant. Section 36, 
on the other hand, provides that when a widow 
or other female tenant mentioned in that section, 
who has inherited the tenancy as such heir dies, 
the tenancy will devolve on the heir of the last 
male tenant in accordance with the provisions of 
s. 35. Section 37 can only apply if s. 36 is not 
applicable. The question, therefore, is whether 
s. 36 is not applicable to this tenancy. 

[ 4 ] The relevant portion of s. 30 is as follows: 

“When a female tenant.who either before or 

after the commencement of this Act has inherited an 
interest in a holding as a widow, as a mother, as a father's 
mother, or as daughter dies or abandons such holding, or 
surrenders such holding or a pirt of such hoi ling or in 
the case of a tenant inheriting as a wilow or as a 
daughter, marries, such hoi ling or such part of such 
holding shall, notwithstanding anything in S. 45, devolve 
in accordance with the orlcr of succession laid down in 
S. 35 on the heir of the list male tenant, other than a 
tenant who inherited as a father’6 father unler the pro¬ 
visions of that section.” 

In s. 35 there are six kinds of female heirs who 
inherit to a male tenant—widow, mother being a 
widow, step-mother being a widow, father’s mother 
being a widow, widow of a male lineal descendant 
in the male line of descent and unmarried daugh¬ 
ter. Section 36 specifically mentions widow, mother 
being a widow, step-mother being a widow, 
father's mother being a widow and unmarried 
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daughter. A widow of a male lineal descendant 
in the male line of descent who is also an heir 
under cl. (h) of s. 35 is, however, not specifically 
mentioned in s. 36, and it is on that omission that 
learned counsel has based his argument that when 
a widow of a predeceased son succeeds to the pro- 
perty, the inheritance must be governed by s. 37 
and not by s. 30. 

[5] We have carefully considered this argument 
and we are not satisfied that there is any sub- 
stance in it. A mother, a step-mother, a grand¬ 
mother and an unmarried daughter succeed due 
to blood relationship with the deceased male 
■tenant and their uames are, therefore, specifically 
mentioned in s. 36. Section 36 does not say that 
the widow in that section must be the widow of 
the last tenant. Rajwanta succeeded to the te¬ 
nancy as the widow of Binda's son. It cannot, 
therefore, be urged that she did not succeed as a 
widow. Five out of six female heirs having been 
included in s. 36, there was no reason why, when 
a widow was included, the widow of a male lineal 
descendant should have been excluded, and she 
should have been given larger rights, so that after 
her death the property should go to her own heirs 
in preference to the heirs of the last male tenant. 
We think the word widow in s. 36 was meant to 
include any person who succeeded as a widow, 
that is, by reason of her having been married in 
the family, she had become an heir to the to. 
nancy by reason of the death of her husband. No 
reason is suggested to us why, when s. 36 is appli¬ 
cable to five female heirs out of six mentioned in 
s.'35, the widow of a male lineal descendant should 
be treated differently and the succession in her 
case should be different from that in the case of 
other female heirs, who had inherited the tenancy 
by succession to a male tenant. These rules of 
jsuccossion are not confined to Hindus and the 
sections apply to all tenants, Hindus, Muslims 
and others. The idea, therefore, was that where 
a female tenant had succeeded to a male tenant 
m accordance with the provisions of s. 35 , after 
her death the property should be treated ns having 
belonged to the last male tenant and it should go 
0 his other heirs, while, if the property belonged 
to her m her own right as a tenant, then the 
succession would be, as given in s. 37 . 

[8] Learned counsel has further urged that 
Rajwanta did not inherit any interest in the 

X n A p B “ nten f ion 1 ^ that under s. 48, Oudh 
went Act, Rajwanta had merely a right to re- 
main m possession for five years and in case she 
remamed in possession for a further period of 

shown °n S ’ 113 reqUired by Ex P lttna tion to s. 3(18), 
ho would acqmre statutory tenancy rights and it 

fejS ?f bad inheritedTom 

Winda the statutory tenancy, which she had her- 

O C STf w „" hwe POiaM Out in s. 1 , ( 2 ), 

, vjr^? ala ? Tewari v - jflgdat Tewari, 

? at Rajwanta 

1W8 aIS *f Statut0ry tenaucy ri S hts under 


s. 48 read with the Explanation to s. 3 ( 18 ) if sho 
had not been heir of Binda. There is no doubt 
that because she was heir of Binda, she was en¬ 
titled to acquire statutory tenancy rights by re¬ 
maining in occupation for a period of five years 
under s. 48 and thereafter for a further period of 
three years in accordance with the Explanation 
to s. 3 (is), Oudh Rent Act. She had, therefore, 
inherited an interest in the holding though she 
had to remain in possession for a further period 
of eight years to become a statutory tenant. She 
became a statutory tenant because she was a 
widow and the origin of her tenancy was inherit¬ 
ance from Binda. Section 36 was, therefore, clearly 
applicable and Rajwanta having surrendered the 
tenaucy, the plaintiffs were entitled to maintain 
the suit and claim the property. 

[7] The result, therefore, is that this appeal is 
allowed, the decrees of the Courts below are set 
aside and the plaintiff's suit is decreed with costs 
in all the Courts. 

K.S. Appeal allowed. 
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(LUCKNOW BENCH) 

Kidwai J. 

Ali Shabber and others—Applicants v. Haider 
Husain—Opposite Party. 

Criminal Uevn. No. 226 of 1951, D/. 2-4.1952. 

(a) Criminal P. C. (1898), S. 145 ( 1 ) _ Sufficiency 
of material for passing preliminary order. 

Where the Magistrate had before him the applies- 

T , , lic , tl0 “ uud , er S - 145 anJ also the police report 

winch clearly showed that a dispute did exist with 

regard to the property and from this the Magistrate in- 

ferred that the dispute was of such a nature as was 

ikely to cause a breach of the peace, it cannot be said 

that he acted wrongly and that his order became one 

without jurisdiction. It cannot bo said that the material 

p . a“an s, l' i,c ' ent to Justify the inference : A. I. R. 1920 
Pat 499, D,stv,g. [Pams 6] 

Anno. Cr. P. C., S. 145 N. 7, 8 . 

(b) Criminal P.C. (1898), S. 145 (1) _ Parties to 

whom notice should issue. parties to 

At the stage of the preliminary order notice can only 
go to persons mentioned in the application for action 
under b. 145 and not to anybody else when there is no 
alle 0 ation that anybody else was interested or was crcat 
"** tep.fc : A. I. B im AU. 863, Di, “j 

Hence, where an application for action under S 145 
gives no indication whatsoever that the person mentioned 
in it was acting ns a manager or was acting for anybody 
else notice cannot issue to anybody but him [ffl 

Anno. Cr. P. C.. S. 145 N. 19. J 

Ka "“ - !° r 
REFERENCES : Courtwar/Chronological/ P rtrnq 

34 A. I. R. 1934 All. 853 : (86 Cr L J Hal l 

( 20) A. I. R. 1920 Pat. 499 : (21 Cr. L. J. 748). 5 

Order.—.On 2 nd August 1950 , Haider Husain 
applied under s. 145, Criminal P. C. claiming that 
plot no 639 of village Manni Khera was included 

taba i 6 X f Ut6d by his fathor Muj- 

tdba Husain, was looking after the wakf mo 

perties and that the opposite parties in the case' 
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namely Ali, Nazoo, Bhabhooti and Hoshey had 
raised a dispute with regard to the possession of 
the plot by cutting some trees and uprooting the 
mash crop. He, therefore, prayed for action under 
s. 145, Criminal P. C. A Police report was called 
for and in it it is stated that there was dispute 
with regard to the property in question and some 
reports have been made with regard to the mat¬ 
ter. A breach of tire peace might possibly occur 
and an eye was kept upon the situation. It was 
prayed that attachment of the property might 
be ordered. On 7th August 1950, the Magistrate 
passed a preliminary order under s. 145, cl. (l). 
Criminal P. C., and directed the property to be 
attached. 

[ 2 ] Written statements were filed by the parties 
on 21st and 23rd August 1950. In the written 
statement tiled by Ali Shabbar and others it was 
alleged that plot no. G39 was the guava grove of 
Mt. Habibunnissa, mother of Ali Shabbar and 
Mt. Ilakinmnnissa, his aunt, who were in posses¬ 
sion through Ali Shabbar as their Karpardaz. It 
was further stated that they had been in posses¬ 
sion for a long time peacefully and without any 
apprehension of a breach of the peace. With re¬ 
gard to the other opposite parties, it was alleged 
that they had purchased the fruits of the grove 
or had acted as labourers on behalf of Mt. Habi¬ 
bunnissa and Mt. Hakimuunissa. 

[3] After this the parties produced their evi¬ 
dence and the learned Magistrate Judge on a 
consideration of all the evidence came to the con¬ 
clusion that the possession of Haider Husain was 
established and he directed the opposite parties 
namely Ali Shabbar and others not to interfere 
with their possession except by due process of 
law. 

U1 Ali Shabbar and others applied in revision 
but the learned Sessions Judge of Unnao dismissed 
the application. Two points were argued before 
him, namely: 

(1) that the preliminary order holding that 
there was an apprehension of a breach of the 
peace was not well-founded and 

( 2 ) that the principal party, namely Mt. Haki- 
munnissa and Mt. Habibunnissa not having been 
impleaded the whole proceedings were vitiated. 

[ 5 ] Ali Shabbar and others have uow come up 
in revision to this Court and the same two points 
have been urged on their behalf. With regard to 
the first point the Magistrate had before him the 
application of Haider Husain and the police re- 
port. The police report clearly showed that a dis¬ 
pute did exist with regard to the property. Of 
course it could not be said with certainty that 
that dispute was bound to result in a breach of 
the peace but the report made it clear that the 
police had to be on the alert and keep an eye on 
the situation because of the existence of the 
dispute. If from this the Magistrate inferred 

I that the dispute was of such a nature as was 
likely to cause a breach of the peace it cannot be 


said that he acted wrongly and that his order be., 
came one without jurisdiction. In Bam <Saroo/>| 
v. Mt. Darsano Koer, A. 1 . n. 1920 Pat. 499, the 
police report did not show any apprehension of a 
breach of the peace. That cannot bo said to be 
the police report in the present case. 

[ 0 ] The decisions of the Allahabad High Court 
are to the effect that if there is material on the 
record and it is shown that the Magistrate has 
applied his mind to that material then even the 
absence of a preliminary order is not fatal to the 
case. In the present case there is material on the 
record and a preliminary order has been passed 
indicating that the Magistrate has applied his 
mind to the case. It cannot be said that the 
material was not sufficient to justify an inference 
to which he has arrived. In these circumstances 
it must l>e held that the preliminary order is not 
vitiated. 

[7] In the written statement it was alleged no 
doubt by Ali Shabbar and others that their pos¬ 
session had been peaceful and without force. 
They also produced evidence to that effect. The 
learned Magistrate has considered the evidence 
in his order and he had not felt inclined on the 
basis of that evidence which I 10 has disbelieved to 
come to the conclusion that there was no appre¬ 
hension of a breach of the peace or that his preli¬ 
minary order should be cancelled under s. 145, 
cl. (5), Criminal P. C. The judgment shows that 
it is not a case in which a Magistrate has failed 
to consider this aspect of the matter. He has in 
fact referred to the evidence produced by Ali 
Shabbar to show that there was no quarrel (as 
indicating no breach of the peace) with regard to 
the disputed land but he does not believe the 
statements of these two witnesses and tho reason 
for this is obvious, namely that each of the 
parties claim to have sown the viash and to be 
entitled to reap it. In these circumstances it can¬ 
not be said that the conclusion at which the 
Magistrate arrived in the matter of whether there 
was an apprehension of a breach of the pence is 
incorrect. 

[8] The second question is as to the parties, 
Haider Husain is not a servant of Mujtaba Husain. 
He is a karpardaz acting for his father who, owing 
to the necessity of carrying on his profession at 
Basti, could not look after the property. Tho 
father was not in Unnao and could not make tho 
application at the time when the apprehension of 
a breach of the peace occurred. Haider Husain 
who was present, and who is one of the benefi¬ 
ciaries under tho wakf took immediate notion. 
His father appeared as a witness and accepted his 
action. He claimed for a declaration of the posses- 
sion of his father as Mutwalli. His complaint was 
against Ali Shabbar who, according to him, was 
creating a dispute. At the stage of the prelimi¬ 
nary order, therefore, notice could only go to Ali 
Shabbar and the other persons mentioned in the 
application and not to anybody else since there 
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hraa no allegation that anybody else was inter- 
'eated or was creating a dispute. When the writ¬ 
ten statement was filed by Ali Shabbar, he asserted 
that his possession was askarpanlaz of his-mo:her 
and aunt and he further prayed that his posses¬ 
sion as such karpardaz should be maintained. Ho 
even stated that the sale of the fruits and so on 
had been actually effected by him on behalf of 
his mother and aunt. The written statement was 
filed after the preliminary order had been issued 
and there was no occasion to implead anybody 
after this date though under the provision of 
s. 145, cl. (4) a Magistrate could come to the con¬ 
clusion that neither of the parties to the dispute 
was in possession of the property and if he came 
to that conclusion naturally he would not release 
the property in favour of either of the parties. 
This is perfectly clear from the words of sub-s. (4) 
and sub-s. (6) of s. 145. The rights, therefore, of 
the mother of Ali Shabbar and his aunt are not 
affected by these proceedings nor is their posses¬ 
sion, if they had any, affected. The applicant 
made a request for action only against those per¬ 
sons who were actually disturbing his possession 
and creating trouble. He was not concerned in 
the present case nor is the Magistrate concerned 
with title to the property : the only concern of 
the Magistrate and of the complainant is as to 
possession and persons who disturbed that posses¬ 
sion. 

The complainant does not accept the position 
that anybody else but Ali Shabbar has disturbed 
his possession and the written statement of Ali 
Shabbar indicates that in fact it is he who claims 
to be in possession though he ascribes that pos¬ 
session to his mother and aunt whose karpardaz 
he claims to be. The order that has eventually 
been passed is that Ali Shabbar and the other 
opposite-parties could not interfere with the pos¬ 
session of the applicants. This order does not even 
purport to affect the rights of persons who are 
not parties to these proceedings. If Ali Shabbar 
is not in fact in possession he could have no 
grievance against this order and it is inexplicable 
why ho has come in this revision. If Mt. Habi- 
bunnissa and Mt. Hakimunnissa have any ri®ht 
effher of title or of possession, it is up to them* to 
assert it They have taken no action in this mat- 
ter at aU and when eventually an application was 
made for impleading them at a later stage that 
was also made by Ali Shabbar and not by them, 
in Peart Lai v. Emperor, A. I. r. 1934 all. 853, 
t was laid down that the proceedings held in the 
of the , real masters were unsatisfactory 

ton 7? re 561 aside the direc- 

thenS? D ?u Ce Sh ° dd issue to the masters and 
mereafter the provisions of s. 145 , Criminal P. C. 

JS? be complied with. I have read this 

WdgmentMrefnUy b a t I cannot find anything 

m itto indicate under which provision of s. 145 

? ^ 10 “ * notice to 

VaBOn agamak wh °m the preliminary order 


was not directed, nor can I understand how the 
preliminary order could be directed against a per¬ 
son who was not mentioned in the case to which 
reference was made. In that case the name of the 
master was really mentioned and what was said 
in the report was that one Sheo Prasad, Manager 
of the Estate of Saint Har Prasad, had laid 
foundation to a breach of the peace. Thus, it was 
made clear in that case in the application for ac¬ 
tion under s. 145, Criminal P. C. itself that the 
gentleman who had disturbed the possession claim¬ 
ed to be acting as the Manager of another person 
and the Magistrate was, therefore, aware that the 
real parties to the dispute were other people and 
not the Manager. In that case, therefore, the 
preliminary order itself should have been issued 
to Sahu Har Prasad and not to his Manager but 
in the present case the application for action 
under s. 145, Criminal P. C. gives no indication 
whatsoever of Ali Shabbar being the Manager or 
acting for anybody else and therefore at the time 
of the preliminary order the Court could not issue 
notice to anybody but him. Having regard to the 
above facts there is no defect in the order passed 
by the learned Magistrate and this application is 
dismissed. 

B G.1I.J. Application dismissed. 
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Raghubar Dayal and Agarwala J.J. 

Prem Shankar Pandaya, Applicant v. U. P. 
Provincial Co-operative Bank Ltd., and otliers 
Opposite Party. 

Civil Misc. Writ No. 354 of 1950, D/. 19-8-1952. 

(a) Houses and Rents_U.P. (Temporary) Control of 

sTfiu 1 V u l,0n ,^ (3 of 1947) - Gamble and 

fn'r h ( i , .£t I 5? ISe faUmg V3Cant “ Landlord requir- 
ing house or hrs own occupation-Case is covered by 

d °" “* "»“»■ » 

thltffir-r'' 0 ' Ullin9 0/ accommodation, to 
• Wld .t e r gh to cover the ease of a house 
m T mS the ^ ouse himseli w ben it falls vacant 

IW r T n i‘ “f r- SUCh accomm oJation falls vacant the 
Rent Control and Eviction Officergetscontrol over it for the 

Parises of its occupation by persons other than the hou^ 

pitiislil 

a°ct thTtt°A ^ ICt , tin8 ,° f the imodation m 

arassr sihit't 08 of 

Possession of tenants when the Art ™ , 7“ tbe 

such accommodation which was va JaS K* 0 * 0 f ° rCe and o£ 
hou*s after the «fo2S£tTf E“S * 

a SaSTSS? d0CS mean 

the building, such a 177 ^ 

amount to requisitioninitv. 0 k a cannot 

<Joes not get^Son ol ^mment 

- l -satTOSaa-js; 
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in need of it. The accommodation is not in possession of 
the house owner. It is in the possession of tenants. When 
a tenant vacates, the Rent Control and Eviction Ofiicer 
gets control over it and the owner is not free to occupy 
the house. If he occupies it and fails to get an allotment 
made in his favour he would be liable to eviction.. 

[Paras G, 7) 

(b) Houses and Rents—U. P. (Temporary)Control of 
Rent and Eviction Act (3 cf 1947), S. 7(1) (a) and 
S. 17, rules under — District Magistrate can allow 
landlord to occupy accommodation. 

Section T.sub-s. (1) (a) empowers the District Magistrate 
to permit the landlord to occupy the accommolation 
himself and not to let it when the District Magistrate 
considers that desirable. The Rules framed by the Govern- 
inent in exercise of its powers under S. 17 of the Act also 
provide for the case of District Magistrate's ordering that 
the accommodation be not let to any person but be occu- 
pied by the landlord himself. Rule G deals with the 
occupation by the landlord and authorises the District 
Magistrate to permit the landlord to occupy the aecommo. 
dation himself which has fallen vacant if he be satisfied 
that the landlord bona fide ueeled it for his own personal 
occupation. [Para 9] 

(c) Houses and Rents—U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 7 (1) (a) — Docs 
not contravene Art. 19 (1) (f) — (Constitution of India, 
Art. 19 (1) (f).) 

The owner’s right to hold and dispose of the property is 
restricted by the provisions of S. 7 (1) (a) authorising the 
District Magistrate to ask the landlord to let or not to let 
the accommodation to any person. Hut the restriction 
imposed is a reasonable restriction on the exercise of the 
right to hold and dispose of property. The restriction can 
be considered to be a hard one so far as the owner of the 
house is concerned. Hut it cannot be considered to be 
unreasonable. The provisions of S. 7 (11(a) do not therefore 
contravene Art. 19 (1) sub-cl. (f) of the Constitution. 
A. I. R. 195*2 All. 703 (F. B.), ltd. on. [Para 10] 

Gojnnath Kunzru and Amamath Kaul — for Appli¬ 
cant; Standing Counsel—for Opimitc Party. 
REFERENCE: /Para. 

(’52) 1952 All L J 203: (A I R 1952 All 703 F B). 9, 10 

Raghubar Dayal J. —Prem Shankar Pandaya 
applies for the issue of directions, orders or writs 
in the nature of mandamus, prohibition or cer¬ 
tiorari declaring that the order of allotment 
passed on 10-3-1950 in respect of house no. ck 3G ; 7 
situate in Chowk Banaras was invalid and illegal, 
and directing the opposite parties, viz., the U. P. 
Provincial Co-operative Bank Ltd. and Shri 
Chunni Lai allottees and the Assistant Rent Con¬ 
trol and Eviction Ofiicer, Banaras, and the Rent 
Control and Eviction Ofiicer, Banaras, not to take 
any steps or action on the basis of the allotment 
order. 

[ 2 ] The facts leading to this application are 
that the applicant is the owner of the house in 
suit and had let it to the Bharat Bank Ltd., of 
Delhi. He himself occupied another rented house. 
The house was let in 1943 under a lease for five 
years. The lease was renewed in 1948 and was to 
expire in January 1953. The applicant, however, 
persuaded the rentee, the Bharat Bank Ltd. of 
Delhi, to vacate the house in October 1950 as he 
wanted it for the purpose of his business. The 
Bharat Bank vacated the house on 31-10-1950. 

[ 3 ] On 15-11-1950 the applicant sent a notice to 
the Rent Control and Eviction Ofiicer, Banaras, 


stating therein that he was staying in a rented 
house and felt great inconvenience there and that 
he would be staying in and occupying the whole 
building for his personal use. He requested the 
Rent Control and Eviction Ofiicer to allot the 
house in suit to him. The Rent Control and 
Eviction Ofiicer, however, allotted the house to 
opposite-parties nos. 1 and 2 on lG-ii-1950 in igno¬ 
rance of the applicant’s application of 15-11-1950. 
The applicant then filed the present application 
on 28-11-1950. 

[ 4 ] The affidavit filed on behalf of Chunni Lall, 
opposite-party no. *2 mentions that lie had applied 
for the allotment of the house on 4-11-1950 and 
that the applicant did not really need the house 
and that his claim that he needed the house for 
business purposes was not bona fide. It further 
mentioned that the application dated 15th Novem¬ 
ber was to lie heard by the Rent Control and 
Eviction Officer on 1 st December but further pro¬ 
ceedings were stayed on account of the interim 
injunction order from this Court. The order issued 
bv this Court restrained either party from occu¬ 
pying the house and did not directly order the 
stay of the hearing of the applicant’s application. 

[5] Learned counsel for the applicant attacked 
the legality of the allotment order on two grounds. 
The first contention is that the Rent Control and 
Eviction Act does not provide for the house 
owner’s not occupying his own house but provided 
for the control of the letting of that house by the 
house owner to any other person as to tenant 
besides its providing for matters relating to rent 
and eviction. The second contention is that if the 
Act be held to provide for the house owner’s not 
occupying his own house himself the Act to that 
extent is ultra vires as it contravenes the provi¬ 
sions of Art. 19 ( 1 ) (f) of the Constitution of India. 
We do not agree with either of the contentions 
and therefore do not see any force in this appli¬ 
cation. 

[Cl Tho Preamble of the U. P. (Temporary) 
Control lof Rent and Eviction Act, 3 of 1947 

says : 

“An Act to provide for the continuance during a limited 
period, of powers to control the letting and the rent of 
residential and non-residential accommodation and to pre¬ 
vent the eviction of tenauts therefrom. 

*•*«****♦ 

And whereas due to the shortage of accommodation in 
the Unite! Provinces it is expedient to provide for the 
continuance during a limited period of powers to control 
the letting and the rent of such nccommolntion and to 
prevent the eviction of tenants therefrom ; 

It is hereby enacted as follows:” 

The expression, control of letting of accommo¬ 
dation , is wide enough to cover the case of a house 
owner’s occupying the house himself when it falls 
vacant. It may be mentioned that the scheme of 
the Act is that the Rent Control and Eviction 
Officer does not exercise any jurisdiction over such 
accommodation which was in the personal occu¬ 
pation of the house owner on the date the Act 
came into force, and that tho Rent Control and 
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Eviotion Officer gob powers over such accommo¬ 
dation only when the house owner, for any reason, 
vacated any accommodation in his own possession. 
The moment any such accommodation falls vacant 
the Rent Control and Eviction Officer gets control 
over it for the purposes of its occupation by per¬ 
sons other than the house owner. Thus lie gets 
control of the letting of such accommodation. 
The Rent Control and Eviction Officer gets con¬ 
trol over the accommodalion which was in the 
possession of tenants at the time of the enforce¬ 
ment of the Act. If the house owner requires any 
such accommodation on its falling vacant for his 
own use he is, like other persons, to apply to the 
Rent Control and Eviction Officer and the said 
officer, on considering his claim along with the 
claim of others, is free to decide whether the 
accommodation should be allotted to a tenant or 
should not bo allotted or should be allowed to be 
occupied by the owner himself. Such powers of 
the Rent Control and Eviction Officer to consider 
the claim of the house owner with respect to an 
accommodation which was in a tenant’s posses¬ 
sion and had been vacated did come within his 
powers with respect to the control of the letting 
of the accommodation. 

If the expression ‘control the letting’ was not 
to cover such a power, the power of the Rent 
Control and Eviction Officer of letting would be 
not of much oflective use if the exercise of such 
power be considered in relation to the interest of 
tho general public in need of accommodation. In 
his own interest the house owner would like to 
rent the accommodation he does not want to use 
himself to tenants. So long as the amount of rent 
and the owner’s right of ejecting tho tenant be in 
control tho interest of the general public do not 
much suffer on account of the accommodation 
being let to a or D. Tho interests of the general 

pub ,® uffer when tbe accommodation which was 
available to tenants is reduced by the owner’s 

withdrawing a certain accommodation from further 

tenancy and by occupying it himself. One can 

imagine cases in which merely for reasons other 

than genuine requirements the owner may like to 

seize the tenancy of his building and to keep it in 

h,s own possession. The loss ho may suffer in rent 

JJJJ bo c °° 3ldered Justified on account of his own 

EM f?’ th ® ref °re. of opinion that the 
act that the Act contemplates the control of lett- 

mg of accommodation does not necessarily mean 
uat it contemplates control of tho lettin* of 

rSESSfl-° W G " a h0USe owner evinces 
the Ztrnl !m S H H ' dl , Dg ftnd ar9 ° f °l )ini0n tha * 

tml o7 thp l 0 ff• 1I i 8 d °f S contei »plate the con- 
was in *«? tt,ng ° f such acco “modation which 
J" 1 ° P° ssess tenants when the Act 

x^otar of the hoases «- 

f °, r , tbe applicant that the Dis- 
ogistrate s not letting the owner to occupy 


his own building amounts to forcing him to let it 
on rent and this amounts to the requisitioning of 
the building and then letting it to tenants. Con. 
trolling the letting of buildings does mean a 
restriction on the right of the owner about not 
letting the building. We do not think that such a 
compulsion to let a building can amount to requi¬ 
sitioning the building. The Government does not 
get possession of the building and then deal with 
it in any manner it likes. It simply arranges for 
the letting of the house and prevents the owner’s 
withdrawing that accommodation from being 
available to persons in need of it. It is not neces¬ 
sary that the Act should have provided for the 
eviction of house owners when it contemplated 
the prevention of house owners from occupying 
the houses which were already on rent, as no 
question of eviction arises. The accommodation is 
not in possession of the house owner. It is in the 
possession of tenants. When a tenant vacates the 
Rent Control and Eviction Officer gets control 
over it and the owner is not free to occupy the 
house. If he occupies it and fails to get an allot- 
ment made in his favour lie would be liable to 
eviction. 

[8] Sections 3 and 7i! of the Act deal with the 
eviction of tenants. Sections 3a, 1 , 5 and G deal 
with the rent or other amounts which the houso 
owner could or could not get, and matters relating 
to the fixation of rent. 

[9] Section 7 deals with the control of letting 
and s. 7A deals with steps to be taken when 
somebody occupies the accommodation in contra- 
vention of tho order of the District Magistrate 
under s. 7 (l). Section 7, sub-s. (l) cl. (a) authorises 
the District Magistrate (which includes any officer 
authorised by the District Magistrate to perform 
any of his functions under the Act) to require n 
laudlord, by general or special order, to give inti, 
matiou that any accommodation of which ho is 
the landlord is, or has fallen, vacant and to let 
or not to let such accommodation to any person. 
The District Magistrate therefore cau order tho 
landlord not to let a certain accommodation to 
any person. This power not to let tho accom- 
modation to any person implies the power to 
aHow the laudlord to occupy the accommodation 
himself. Such an interpretation has been put on 
this provision in Raman Das v. Slate of Uttar 
L radesh 1952 all. l. j. 208 (f.b.). Thoro ’too tho 
applicant was the owner of the houso who wanted 
to occupy the house vacated by a tenant but was 
not allowed to do so and the houso was allotted 
o another person by the Rent Control and Evic¬ 
tion Officer. It was observed at p. 211: 

1 i^ be , D . i ? tric 1 t Magistrate had under S. 7 ( 1 ) (a) of the 
shouM 1,remiscs 10 let or they 

should be le^' ** tbey were to ^ ><*. to whom they 

It was further observed at the same pago in dis. 
cussing the argument that k. 6 allowing the Dis- 
tnct Magistrate to permit a landlord to occupy 
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the accommodation himself, if he bona fide 
needed it, was ultra vires : 

^ “This argument, we are afraid, does not take account of 
the last few words of S. 7 (1) (a) which provide that the 
District Magistrate shall decide whether the accommoda¬ 
tion is to be let or not to be let. If the District Magistrate 
had decided in favour of the applicant he would have then 
allowed him to occupy it himself and it was not necessary 
for him to let out the premises to any one.” 

Such an interpretation is consistent with the pro¬ 
viso in sub-s. (i) of s. 7, U. P. (Temporary) Con¬ 
trol of Rent and Eviction Act of 1947, the proviso 
being: 

“Provided that in making the first allotment in the case 
of any accommodation constructed after 1-7-1946 the Dis. 
trict Magistrate shall allot it to the owner, if the owner, 
not being in occupation of any other house owned by him 
in that municipality or other contiguous area to which the 
Act applies, genuinely requires such accommodation for his 
own residence.” 

It is to he gathered from the proviso that the 
District Magistrate can permit a landlord to 
occupy a certain accommodation in certain circum¬ 
stances. Such power is given to him when the 
general powers given to him under s. 7 (l) (a) 
included the power of refusing the landlord to 
occupy the accommodation himself which again 
implied the power to allow him to occupy it. Such 
a power would be covered by the provisions of 
cl. (a) of sub-s. (l) of s. 7 only if the expression 
‘not to let such accommodation to any person'' 
be interpreted to include the case of not letting 
the accommodation to any person in order that 
the landlord may occupy the accommodation 
himself and be not restricted to mean simply a 
power to refuse the letting of accommodation to 
any particular person. We are, therefore, of opin¬ 
ion that s. 7, sub-s. (l) (a) empowers the Dis¬ 
trict Magistrate to permit the landlord to occupy 
the accommodation himself and not to let it when 
the District Magistrate considers that desirable. 
The Rules framed by the Government in exercise 
of its powers under s. 17 of the Act also provide 
for the case of District Magistrate's ordering that 
the accommodation he not let to any person but 
bo occupied by the landlord himself. Rule 3 
authorises the District Magistrate to make the 
allotment order within thirty days of the receipt 
of the intimation about the vacancy of the accom¬ 
modation sent by the landlord under s. 7 (l) (a). 
Rule 4 permits the landlord to nominate a tenant 
in case he receives no notice of allotment within 
thirty days of the receipt by the District Magis¬ 
trate of the intimation given by him, and enjoins 
the District Magistrate to allot the accommoda¬ 
tion to such nominee unless for reasons, to bo 
recorded in writing, he forthwith allots the ac¬ 
commodation to any other person. It does not 
contemplate the landlord’s just intimating the 
District Magistrate that lie himself would occupy 
the house. Rule G deals with the occupation by 
the landlord and authorises the District Magistrate 
to permit the landlord to occupy the accommoda¬ 
tion himself which has fallen vacant if ho bo 


satisfied that the landlord bona fide needed it for 
his own personal occupation. 

[ 10 j Article 19 (i) (f) of the Constitution pro¬ 
vides that all citizens shall have the right to 
acquire, hold and dispose of property. It is argued 
that the right to hold and dispose of property 
includes the right to occupy the house himself or 
to let it out to others and that therefore s. 7 (l) (a), 
U. P. (Temporary) Control of Rent and Eviction 
Act (iii [3] of 1947) ts ultra vires in so far as it 
restricts the right of the owner of the house to 
let or occupy it himself. We concede that the 
owner's right to hold and dispose of the property 
is restricted by the provisions of s. 7 (l) (a) autho¬ 
rising the District Magistrate to ask the landlord 
to let or not to let the accommodation to any 
person. We are, however, of opinion that the res- 
triction imposed is a reasonable restriction on the 
exercise of the right to hold and dispose of pro¬ 
perty. The right given under Art. 19 (l) (f) of the 
Constitution is subject to the provision of cl. (5) 
which permits the State to make any law impos- 
ing reasonable restrictions on the exercise of that 
right—in the interest of the general public. It is 
not disputed that in view of paucity of accommo¬ 
dation available to persons in need of it the con. 
trol of the letting of accommodation was justified 
and the restriction imposed was reasonable. What 
is contended for the applicant is that restricting 
the owner of the house from occupying the house 
himself when he stands in need of it is an unrea¬ 
sonable restriction. Tho restriction in the circum¬ 
stances can be considered to be a hard one so far 
as the owner of the house is concerned. But wo do 
not think that it can be considered to be unrea¬ 
sonable. As already observed, tho scheme of the 
Act is that the Rent Control and Eviction Officer 
gets control over an accommodation which was in 
the occupation of tenants when the Act came inte 
force and did not get control over such accommo¬ 
dation which was then in the occupation of the 
owner himself till such time that the owner de¬ 
cided to vacate the accommodation and thus made 
it available to prospective tenants. It follows that 
the owner of the accommodation which thus came 
within the control of the Rent Control and Evic¬ 
tion Officer did not need that accommodation till 
the time it fell vacant and may be was in occu¬ 
pation of some other accommodation. Ho probably 
needs to withdraw this accommodation from the 
accommodations available to tenants because of 
some extra needs of his. He is free to apply to the 
Rent Control and Eviction Officer for permission 
to occupy the accommodation. Ho is not com¬ 
pletely barred from occupying it. The Rent Con¬ 
trol and Eviction Oflicer will consider his needs 
along with the needs of other persons requiring 
accommodation and will pass orders in conformity 
with his views about the greater necessity of the 
citizens. The power ho is exercising is, therefore, 
a power in the interest of tho general public. The 
necessity for the exerciso of such powers arises on 
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acoount of tho paucity of accommodation. We are, 
therefore, of opinion, as already mentioned, that 
this restriction on the right of the owner of 
accommodation to occupy it after it is vacated by 
a tenant is a reasonable restriction in the interest 
of the general public and that therefore the pro- 
visions of s. 7 (l) (a), U. P. (Temporary) Control 
of Rent and Eviction Act (3 of 1947) do not 
contraveno Art. 19 (l), sub-cl. (f) of the Constitu¬ 
tion. Wo may in this connection refer to what 
was said by the Full Bench in Banian Das v. 
State of Uttar Pradesh , 1952 all. l. j. 208 (f.b.) 
at p. 212 in dealing with a similar contention. 
They said : 

“Learned counsel was not able to explain how his rights 
to acquire, hold and dispose of property were being inter¬ 
fered with by tho order of the allotment officer. In any 
case, as we have already said, we cannot say that it im- 
poses any restriction on the rights of the landlords which 
is not reasonable.” 

[ll] We, therefore, reject this application with 
costs and vacate the interim injunction. 

B/B.G.D. Application rejected . 
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Sm. Premwati and others—Judgment-debtors 
—Appellants v. Sm. Satayawaii Jain and others 
— Decree-holders — Respondents. 

Exn. First Appeal No. 109 of 1952 and Civil Revn. 
No. 713 of 1952, D/. 17-9.1952. 

(a) Civil P. C. (1908), Ss. 47, 96, 115 and O. 21, 
R. 66 — Order dismissing application for setting aside 
ex parte order fixing terms of sale proclamation under 
O. 21, R. 66—Neither appeal nor revision lies. 

In execution of a mortgage decree for sale notice was 
issued to the judgraent-debtor fixiug a date for the settle¬ 
ment of terms of tho sale proclamation. The judgment- 
debtor filed objections to the execution of decree on various 
grounds under 3. 47. Civil P. C., but the application was 
dismissed for default in appearance of the judgraent-debtor 
on date of heanng and tho Court ordered the sale procla- 
motion to be prepared according to its direction. Subse¬ 
quently the judgraent-debtor filed an application for setting 
aside the ex parte order and the amendment of the terms 
of the sale proclamation but it was dismissed. The judg. 
raent-debtor appealed against the ordor and also filed a 
revision : 


Held (1) that the order dismissing the application w 
not appeiUable as a decree. An order under 0. 21, R. 6 

. . P * 1 7 * 13 no * a judicial adjudication of any questi< 
ansmg between the parties to the execution but mere 
the issuing of directions as to the mode of proclamation 
Bale and as such does not fall under S. 47: View of Sula 

man J. i n A.I.R. 1939 F. C. 74, held not obiter and Fol 
Case law referred, [Paras 4> 

<, nsr-* .ft? n r(ler Was ftls0 uot °P en ‘o ^vision un.l 

O. 115, Livil P. c. [p ara 

B.“ 2°0ji 0 " a ‘W*;*.™, N. 

(b) Constitution of India, Art. 227 — Other remec 
open—Exercise of jurisdiction under Art. 227. 

JL Qny reU - ef - in r , espcct of nn in J ur y can bo claimed 1 

exercise to S °r 6 7' f he HigU 00011 ' vould “ 

SS Sffl" “ d “ Art - “ lh ” 

- /or p - "'«■»-a 


REFERENCES : Courtwar/Chronologic.il/ Paras 

(•98) 25 Ini. App. 146 : (20 All. 412 P. C.). 5 

(•39) A.I.R. 1939 F. C. 74: (I.L.R. (1939) Kar.(FC) 165). 4 
(’17) 39 All. 415 : (A. I. R. 1917 All. 349). 5 

(’26) A. I. R. 1926 All. 268 : (48 All. 260). 5 

(’26) A. I. R. 1926 All. 401 : (94 Ind. Cns. 1). 5 

(’32) A. I. R. 1932 All. 85 : (53 All. 391). 5 

(’32) Nnthu Lai v. Yashodha Devi, (A.I.R. 1932 All. 

136). 6 

(’32) Ram Charan v. Jumna Prasad, (A.I.R. 1932 All. 

696 (1)). 5 

(’17) A. I. R. 1917 Pat. 381 : (37 Ind. Cas. 872 F. B.). 5 

(’23) A. I. R. 1923 Pat. 134 : (72 Ind. Cas. 660). 6 

CIO) A. I. R. 1940 Pat. 422 : 1169 Ind. Cas. 355). 5, 6 


Kaul J. — Both the above cases relate to the 
same order passed by the learned Civil Judge, 
Kanpur, and may conveniently be disposed of by 
one common judgment. 


[ 2 ] The material facts lie within a short com¬ 
pass. Shrimati Satayawati Jain along with some 
other persons obtained a decree against Shrimati 
Premwati, who is the appellant in Execution First 
Appeal xo. 109 of 1952 and the applicant in civil 
Revision no. 713 of 1952, on 29.10-1949. It was a 


final decree for sale in a mortgage suit. An appli¬ 
cation for execution was made by the decree- 
holders on 16-2-1950. Notices fixing the date for 
settlement of the particulars of tho sale proclama- 
tion was issued on 7-2-1952. Owing to tho death of 
His Majesty King George VI the Courts were 
closed on that date and tho cases fixod for that 
date were taken up the next day. On 8-2-1952, the 
judgment-debtor filed objections mentioning a 
number of grounds against the execution of the 
decree. It was complained by her that inasmuch 
the decree-liolder had not filed a written state- 
ment as was required by law for settlement of the 


particulars of the sale proclamation, she was un- 
able to file a proper objection. It was ordered that 
the- application be registered as a miscellaneous 
case under s. 47, Civil P. C., and be put up the 
next day. When the case was taken up, the objector 
was absent and the objections were dismissed for 
default. The main execution case was also taken 
up tho same day and an order directing that a 
sale proclamation be prepared in accordance with 
the directions given was made. The sale proclama. 
tion was prepared accordingly and on 11 - 2 - 1952 , it 
was ordered that a warrant be issued for holding 
an auction sale of the property on 26 - 3 - 1952 . 

[3] It may be mentioned that according to the 
decree.holders, the property sought to bo sold was 
worth RS. 70,000. On 8-3-1952, the judgment-debtor 
made another application preying that the ex 
parte order passed against her on 9 - 2 - 1952 , be set 
aside the particulars of the salo proclamation be 
amended and the sale be stayed meanwhile. It 
was held by the learned Civil Judge that an ap¬ 
plication for setting aside an order liko tho one 
passed by him on 9-2-1952, did not lio and the 
application was dismissed. Dissatisfied with this 
order, the present appeal and tho revision appli. 
^t.on have been filed. Mr. Varma, who appeared 
for the judgment-debtor, statod that he had filod 
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his revision application by way of abundant 
caution. 

[l] A preliminary objection was raised by Dr. 
Asthana to the hearing of this appeal. Relying on 
the observations of Sulaiman J. in Shgamakant 
Lai v. Itambhajan Singh, a. r. n. 19:*9 f. c. 74 at 
p. 80, Dr. Asthana contended that no appeal lay 
in the present case. This was contested by Mr. 
Varma. Having considered the matter carefully, 
we have come to the conclusion that the pre¬ 
liminary objection should prevail. It was laid 
down in the Federal Court case, to which refer¬ 
ence has just been made that an order under 

o. 21, R. 66 , Civil P. C. is not a judicial adjudica¬ 
tion of any question arising between the parties 
to the execution but merely the issuing of direc¬ 
tions as to the mode of proclamation oi sale. 
Sulaiman J. further observed: 

“It is really difficult to see how the approximate estima¬ 
tion of the value of the property am ever be regarded as a 
dot rminution of any question arising between the decree- 
holier and the judgment-debtor within the meaning of 
S. 17, Civil l'.C.” 6 

He further added: 

There seems to be a perfect unanimity among all the 
In lum High Courts that the fixing of the value of the 
property under this rule (0. 21, R. GO) is by no means an 
adjudication within the meaning of S. 47, Civil P. C. and 
such an order is not appealable as a decree." 

He cited a large number of authorities including 
several cases of our own Court in support of the 
view taken by him. Mr. Varma sought to dis¬ 
tinguish this case by saying that the observations 
were obiter and that they were not concurred in 
by the other two Judges constituting the Bench. 
Specific reference was made by him to the obser¬ 
vations of Gwyer C. J. and Varadachariar J. at 

p. 77. He particularly invited our attention to the 
following passages: 

Our brother Sulaiman, though otherwise in agree¬ 
ment with us, holds that no appeal lies to this Court in 
the present case. We are unable to concur in that opinion. 
We think that- the order of the High Court in this case 
must bo treated as a final order for the purposes of S. 205, 
Constitution Act. if the appellant's application related 
only to the settlement of the proclamation, it is true that 
an order dealing with that application could not be regard, 
cd as determining the rights of the parties in any measure 
so as to make it a final order. A question of this kind must 
be determined with refereneo to the substance of the dis¬ 
pute between the parties and not merely in the light of 
the fact that the application is one made to the Court 
before whom an application to execute a decree is 
pending." 

We arc unable to hold that the observation 
made by Sulaiman J., was obiter. It is true that 
the two other learned Judges composing the 
Bench did not agree with him that the question 
before the Court in that case was one entirely 
governed by the provisions of o. 21 , r. 66, Civil 
P. C. They pointed out that ss. 16 and 17, Bihar 
Money-lenders’ Act, gave certain valuable rights 
to judgment-debtor whose case was covered by 
those sections. That would not, however, be sufii- 
cient ground to hold that the observations made 
by Sulaiman J., with regard to the correct nature 
of a proceeding under o. 21 , r. 66, Civil P. C., 


were obiter. This is clear from the observations 
made by Gwyer C. J., and Varadachariar J., at 
pages 77 and 78. They were of opinion that 
though o. 21 , r. 66, Civil P. C., was relevant to 
the case before them and did require consideration 
but according to their view certain other provi¬ 
sions of the law were also not to be lost sight of. 
In this view of the matter Mr. Varma’s conten¬ 
tion that the observations made by Sulaiman J. r 
were obiter cannot be accepted. 

[•>] It will be further noted that the observations 
made by Sulaiman J., on the true character of the 
proceedings under o. 21 , n. 66 , Civil P. C., were 
concurred in by the other two learned Judges 
composing the Bench. They dissented from him 
not on that point but were of opinion that the 
matter before them was not covered solely by the 
provisions of o. 21 , r. 66 , Civil P. C. There were 
a large number of authorities to which reference 
was made by Sulaiman J., in support of his view 
including the following cases of our own Court 
viz., Ajodhia Prasad v. Gopi Nath , 39 all. 415; 
Ilira Lai v. Tikam Singh , a. i. R. 1926 all. 401; 
Mahomed Zakaria v. Kishun Narain , a. i. r. 
1926 all. 268 : Qaiser Beg v. Sheo Shankar Das , 
A. i. r. 1932 all. 85 and Nathu Lai v. Yashodha 
Devi , (a. i. r. 1932 all. 136) and Ham Charan v. 
Jumna Prasad , a. i. r. 1932 all. 696 (l) report¬ 
ed in the same volume at pp. 136 and 696. Refer¬ 
ring to the last case, lie pointed out that it was 
held in that case that an order fixing the valua¬ 
tion for the purposes of the sale proclamation was 
not a decree within the meaning of s. 47, Civil 
P. C. Then he referred to decisions of other High 
Courts but we do not consider it necessary for the 
purposes of the present case to mention them 
here. In this view of the matter the question 
seems to be concluded by authority. 

Mr. Varma, however, invited our attention to 
three cases of the Patna High Court, viz. Sri 
Kant Lall v. liam Bhajan Singh , a. i. R. 1940 
rat. 422, Raghunath Singh v. Ilazari Sahu , 
a. i. r. 1917 rat. 381 (f. il) and William Mating 
Grant v. Suraj Mai Mancari , a. i. r. 1923 rat. 
134, and to a decision of their Lordships of the 
Privy Council in Saadatmand Khan v. Pliul 
Kuar , 25 ind. App. 146 (p. c.). \Ye are clear that 
in none of these cases the question which arises 
before us came up for consideration directly. In 
Saadatmand Khan v. Phul Kuar , 25 ind. App. 
146 (p. c\), it was held that 

“a material misrepresentation (thoughmadcgratuitously 
by the decree-holder and the Court) of the value of pro¬ 
perty contained in a proclamation of sale under S. 287, 
Civil P. C., is a material irregularity in publishing or con¬ 
ducting a sale in execution within the special remedy pro¬ 
vided by S. 311 for setting such sale aside." 

It will be noted that the old s. 311 of the Code of 1882 , 
corresponded to our o. 21 , R. 90 of the present Civil 
P. C., 1908, and the finding of the Court arrived at 
in that case that the misstatement of the value of 
the property in that case could hardly have been 
made in good faith. Clearly such a matter could 
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be agitated even now under o. 21, R. 90, Civil 
P. C. This case can be no authority for the propo¬ 
sition that an order directing that a certain 
amount be mentioned in the sale proclamation as 
the approximate value of the property sought to 
be sold is a judicial adjudication of any question 
, arising betwen the parties to the execution. In 
Baghunath Singh v. Hazari Sahu, a. i. r. 1917 
pat. 381, a Full Bench of the Patna High Court 
held that: 

"It is the ilnty of a Court in preparing a proclamation 
of sale to state as fairly an-l accurately as possible in the 
proclamation the value of the property." 

But Chamier C. J. with whom Sharfuddin and 
Atkinson JJ. agreed expressly made it clear that 
it was not necessary for him for the purposes of 
that case to consider the question whether a revi¬ 
sion under s. 115, Civil P. C. could be entertained 
in such circumstances. The revision application 
was, therefore, entertained under the provisions 
of s. 107, Government of India Act. As we know, 
that section was also altered subsequently, and 
under the corresponding provision in the Govern¬ 
ment of India Act, 1935, no such power as was 
exercised under s. 107 of the earlier Government 
of India Act could be exercised. Nor do the third 
Patna case referred to can be of any help to 
Mr. Varan's client. The question which now 
arises before us did not arise in that case. It was 
observed by Das J. who pronounced the judgment 
in II illiam Moling Grant v. Suraj Mai, a. i. r. 
1923 Pat. 134, that in the case before them the 
application of the judgment-debtors did not raise 
any question as to the terms on which the sale 
proclamation should be settled. It raised a differ- 
ent question altogether. 

Cel The facts in Sri Kant Lall v.Ram Bhajan 
b"igh, a. i. r. 1940 pat. 422, were different from 
the facts of the case before us. 

[7] For the reasons given above, we are clear 
'that no appeal lies in the present case. 


[8] \\ e will next consider whether the revisit 
apphcahon under s. 115, Civil P. C. is entertai, 
able. We have followed the view expressed 1 
bulaiman J. in the Federal Court case to whit 
reference has been made earlier in this orde 
According to him, the determination of the vah 
to be inserted in the sale proclamation in a pn 
ceding relating to the execution of decree is n< 

be£n tK ,Ud t° ati0n ° f auy que3tion arisiE 
tetween the parties to the execution, but merel 

mat ™ f Dg of d,r “ tl0ns ‘0 the mode of proclr 

exoreii f - Cktlr } y ’ th0l ' 0f0re ’ no lotion t 

th S„ P ?' aDy i ar, f dicfci0n which did not vest i 

rGfU f 1 ‘° GXerCise i urisd iction pre 

1 irregdarity can aris ** fit™ 

L AtertoS’ 31011 UD(ler S ‘ 116 ‘ Civil P - C ' 

the 9] i 0 Varmaas a la3t ^sort fell back upo. 

227 > Constitution of India 
gives the High Court a power of superin 



tendence over all Courts and tribunals in this 

State. It v/as frankly conceded by the learned 

counsel for the applicant that if any injury is 

caused to the interests of his client bv “the 

• 

defective” sale proclamation which has been 
issued, he will be entitled to seek relief after the 
sale has been held under o. 21, R. 90, Civil P. ('. 
If any relief in respect of an injury can be claim¬ 
ed by another provision of the law. this Court 
would not exercise its jurisdiction under Ait. 227 
of the Constitution, to grant such relief. This dis¬ 
poses of all the points raised by Mr. Yunna. 

[ 10 J We, therefore, dismiss the appeal as well as 
the revision application. The respondents shall 
get their costs of the appeal. No order is made as 
to costs in the revision application. 

A K.S. Appeal and revision dismissed. 
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Malik C. J. and Sapru J. 

Radhey Shyam Tan-Ion _ Applicant v. The 
Judge (Appeals) Sales Tax, U. P. Lucknow and 
another — Opposite Party. 

Civil Miso. Writ No. 11 of 1952, D/. ll-S-1952. 

Sales Tax — U. P. Sales Tax Rules (1948), Rr. 67, 
68. 69 and 77A—Agent authorised by party — Rights 
of — Has no right to plead before Judges. 

Rules 67, 68, 69 nud 77A make it perfectlv clear Unit 
while auy ageut has a right to act, that is, to present an 
application, to receive notices etc., the right topical is 
restricted only to the party himself or a qualified pleader 
or a registered accountant engaged by a party. An agent 

who is neither a pleader nor a registered accountant ha•= 
therefore no right to plead before the Judge (Sales Tax) 
(Appeals) or (Revisions). [Para 21 

Surendra Hath Varr.ia — for Applicant; Stmulin.r 
Counsel — /or Opposite Party. 

Malik C. J. — The applicant, Radhey Shyam 
iandon, is a resident of Shnhjuhanpur and is 
engaged by a number of dealers of Shahjahan.mr 
to look after their cases before the Sales Tax 
Officer Judge (Appeals), Judgo (Revisions) and 
bales Tax Commissioner, U. P. In August or 
September 1951 he wanted to appear before the 
Judge (Appeals) and in November 1951 before the 
Judge Revisions) and claimed the right to be 
heard by them, but his prayer was rejected. Ho 
has thereupon filed this application under Art, 226 
of the Constitution and claimed that under the 
Rules framed under the Sales Tax Act (U P 
Act 15 of 1948, as amended by the U. P. Amend 
ment Act 25 of 1948) be has a right to appear 

are S ° n K°f alf ° f , the moichaut3 whose cases 

Judg ° (A - D l« als ) or the 
Jud 0 e (Revisions). Reliance is placed by learned 

counsel on r. 77a which reads as follows : 
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[2] The question is whether this n. 77 a gives 
the applicant, who has set himself up as an agent 
on behalf of all those who might seek his assistance 
before the Judge (Sales Tax), (Appeals) or (Revi¬ 
sions), (right?) to appear and plead on their behalf. 
The relevant rules relating to this matter are 67, 
•68 and GO. Rule 67 ( 1 ) provides that the memo¬ 
randum of appeal can be presented by the appel¬ 
lant or by his pleader or by his duly authorised 
agent. Rule 68 ( 1 ) provides that on the date of 
hearing the appellant or his pleader or a registered 
accountant appointed by the appellant shall bo 
heard. Similar provision is made in it. GO (7) for 
cases before Judge (Revisions). There too a party 
himself or any practising lawyer of the High 
Court or of the District Judge’s Court or a regis¬ 
tered accountant has a right to be heard before 
the Judge (Revisions). These rules make it 
perfectly clear that while any agent has a right 
to act, that is, to present an application, to receive 
notices etc., the right to plead is restricted only 
to the applicant himself or a qualified pleader or 
a registered accountant engaged by a party. The 
applicant is neither a pleader nor a registered 
accountant and he had, therefore, no right to 
plead before the Judge (Sales Tax), (Appeals) or 
(Revisions). 

[a] The application has no force and is dis¬ 
missed with costs. 

B/D.R.R. Application dismissed. 
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Desai J. 

State v. Banarsidas and others — Opposite 
Party. 

Criminal Ref. No. 316 of 1951, D/- 29-7-1952. 

(a) Criminal P. C. (1898), S. 350 (1) — “May act on 
the evidence so recorded." 

The proceedings held before a Magistrate arc not wiped 
off merely by the intention of the succeeding Magistrate 
to resummon the prosecution witnesses nnd recommence 
the trial and where the case is transferred to a third 
Magistrate, it is open to such Magistrate to continue the 
proceedings from the stage at which they were left by the 
first Magistrate : A.I.lt. 1950 All. 669, Disting. [Para 2] 

Anno. Cr. V. C., S. 350, N. 5. 

(b) Criminal P. C. (1898), Ss. 350 and 439-Case 

transferred — Dc novo trial not wanted by accused — 
Magistrate deciding to act upon evidence recorded by 
his predecessor—High Court will not in revision inter¬ 
fere with his discretion and direct him to recommence 
trial. [Para 3) 

Anno. Cr. P. C., S. 350, N. 5; S. 439, N. 17, Pt, 1. 

(c) Criminal P. C. (1898), S. 350 (1). Proviso (a) — 

State has no locus standi to urge that Magistrate 
should not act upon evidence recorded by his prede¬ 
cessor. [Para 3] 

Anno. Cr. P. C., S. 350, N. 9, l*t. 1. 

J. R. Bhatt—for the State ; II. N. Kapoor — for 
Opposite Party. 

REFERENCE: /Para 

(’50) 1950 All. L. J. 599 : (A.l.R. 1950 All. 069) 2 

Order. — The question for decision in this case 
is whether it was open to the Magistrate Shri 
N. C. Jain, who is now trying the case, to resume 


proceedings from the stage at which they were left 
bv the Magistrate Shri N. B. Singh. The case was 
first heard by Shri N. 15. Singh who recorded all 
the evidence and was transferred before he could 
hear the argument. The case then went to the 
Court of Shri G. S. Seth who decided to resummon 
the witnesses and recommence the trial. He issued 
summonses against the prosecution witnesses but 
before he could examine any evidence, the case 
was transferred from his Court and went to the 
Court of Shri N. C. Jain. 

Shri N. C. Jain has decided to resume proceed¬ 
ings from the stage at which they were left by 
Shri N. B. Singh, hear the argument and pass 
judgment. The learned Sessions Judge, at the 
instance of the prosecution, has made this refer¬ 
ence recommending that Shri N. C. Jain bo direct¬ 
ed to resummon the witnesses and recommence 
the trial as decided by his immediate predecessor 
Shri G. S. Seth. The reference is opposed by the 
accused. Mr. Bhatt appearing for the State docs 
not support it. 

[ 2 ] Under s. 350 it was at the discretion of Shri 
N. C. Jain either to act on the evidence recorded 
by his predecessors or to resummon the witnesses 
and recommence the trial. He was not bound by 
the mere election of his immediate predecessor 
ShriG. S. Seth. Shri G. S. Seth had only elected to 
resummon the witnesses and recommence the trial; 
lie had not examined any evidence afresh and so 
his election did not bind Shri N. C. Jain who had 
to exercise his own discretion when the case went 
to him on transfer. Had he recommenced the trial 
and examined even one witness for the prosecution 
afresh, it might not have been possible for Shri 
N. C. Jain to quash the proceedings held by him 
and to act upon the evidence recorded by Shri 

N. B. Singh. 

As it is, even Shri G. S. Seth could have decided 
on the date fixed for the examination of the pro¬ 
secution witnesses, not to examine them and not 
to recommence the trial but to act on the evidence 
recorded by Shri N. 15. Singh. AVhen the matter 
was still open to him it cannot bo doubted that it 
was open to Shri N. C. Jain also. The learned 
Sessions Judge has relied upon State v. Bansu t 
1950 aLIj. L. J. 599, to which I was a party, but 
that case is to be distinguished from the present 
case. There the second Magistrate had actually 
recommenced the trial and dismissed the com¬ 


plaint on account of the complainant’s absence. t 
The first Magistrate had framed a chargo against 
the accused but the charge was held to have been 
wiped off when the second Magistrate had decided 
to recommenco the trial. The second Magistrate 
had not merely decided to recommence the trial ; 
he had also held proceedings in the retrial and 
dismissed the complaint on the ground of the 
complainant’s absence. 

Consequently, when the complainant filed a 
second complaint it was not open to the accused 
to urge that they had already been charged before 


! 
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the first Magistrate and should be deemed to have 
been acquitted by the second Magistrate and that 
tho second complaint was barred by the provisions 
of s. 403, Criminal P. C. I hold that tho proceed¬ 
ings held before Shri N. B. Singh were not wiped 
off merely by the intention of Shri G. S. Seth to 
r resummon the prosecution witnesses and recom¬ 
mence the trial, and that as he had not actually 
recommenced tho trial, it was still open to Shri 
N. C. Jain to continuo the proceedings from the 
stage at which they were left by Shri N. B. Singh. 

[3] As the accused themselves do not want 
a de novo trial and the learned Magistrate has 
decided to act upon the evidence recorded by 
his predecessor, it will not bo proper for this Court 
to interfere with the discretion of Shri N. C. Jain 
and direct him to recommence the trial. Sec¬ 
tion 350, Criminal P. C., gives certain right to the 
accused but not to the complainant or the State 
when it is prosecuting the case. Therefore tho 
State has no locus statidi to urge that Shri N. C. 
Jain should not act upon the evidence recorded by 
Shri N. B. Singh. 

[4] The reference is rejected. Return tho record 
to the Magistrate at once so that he may dispose 
of the case without any further delay. 

B.lV.Ii.B. Reference rejected. 
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made by a Magistrate of tho first class of Pargana 
Rath, in the district of Hamirpur, and confirmed 
on appeal by the learned Sessions Judge of 
Hamirpur. The facts and circumstances which 
have given rise to this revision are these : 

[2] As against the applicant, Ramnath, and 
certain other person, proceedings under 3. 107, 
Criminal P. C., were pending in the Court of tho 
Magistrate. In connection with the said proceed¬ 
ings, the applicant appeared in the Magistrate’s 
Court. It is said that when the applicant appeared 
before the Court he was “badly drunk and could 
not control himself” and that "lie was talking 
irrelevant thereby causing insult and interruption 
to the Court’s work." Tho Magistrate being of 
the opinion that the applicant had by his conduct 
and behaviour committed contempt of Court, 
punishable under s. 228 , Penal Code, took cogniz¬ 
ance of the offence under s. 480, Criminal P. C. 
He immediately served upon the applicant a 
notice calling upon him to show cause, why pro¬ 
ceedings for contempt of Court, be not taken 
against him. 

In the notice, it was stated that the applicant 
had appeared in Court in connection with the 
case of Dhaniram v. Ramnath, under s. 107, 
Criminal P. C., and that ho was badly drunk and 
talked irrelevant causing insult and interruption 
in Court. In reply to tho notice, the applicant 


P. L. Bhargava J. 

Ramnath—Applicant v. State. 

Criminal Rcvn. No. G25 of 1951, D/. 20-2-1952. 

(a) Criminal P. C. (1898). Ss. 480 and 481—Omission 
to record proceedings as laid down in S. 481 — Illega¬ 
lity in mode of trial. 

In a trial for an offence, of which cognizance has been 
taken under S. 480, the omission to record proceedings in 
the manner laid down in S. 481 is fatal to the proceedings. 
It is not merely an irregularity but an illegality in the 
mode of trial: A. I. It. 1931 Nag. 193, Ref. (Para 9) 
Anno. Cri. P. 0., S. 481 N. 1 Pt. 7. 

(b) Penal Code (1860), S. 228-Insult or interrup- 

SmS), Tm (“ d 

Where the record only shows that the accused was badly 
drunk and talked irrelevant in Court, it does not neces¬ 
sarily follow from this fact that he was behaving, so as to 
cause interruption or insult. The record should show how 
the accused had acted or what he had stated, cuused inter- 
ruption or amounted to insult. [p arft 

Anno. Penal Code, S. 228 N. 7; Cr. P. C., S. 481, N. 1 

(c) Penal Code (1860), S. 228 _ Intentionally. 

lwS'Vu 0 T 1Sed 001,1,1 not be Presumed to have deli- 

° Ut ° f hi8 free wiU ^re coming to 
the Court in which he nppeared and talked irrelevant: b 

tiS’fc! , the Qccus e d eould not be held to have iuten- 
tionaUy offered any insult or caused any interruption. 

Anno. Penal Code, S. 228 N. 1 [Pnrn12] 

BEFEBENOE:. 

(' 8 1)32 Cri. L. J. 1221 : (A. I. R. 1931 Nag. 193). To 

whiSc P, ,r T S ' S an a PP licati °Q in revision, 
0h is directed against an order, dated 3 - 11-1950 


men u \wimen siuieuiem, saying inai ne naa 
intentionally committed no wrong aud that if he 
had committed any mistake, he might bo excused. 
The Magistrate recorded the statement of the 
applicant, wherein he denied being drunk and his 
having uttered anything irrelevant. There is 
nothing else on the record, besides tho order 
passed by the Magistrate. 

[3l In the order which is on the record, the 
Magistrate has stated : 

“Ramnath .... nppeared today in my Court as an 
accused in the case, Dhaniram v. Ramnath undor S. 107 , 
Criminal P. C. He was badly drunk and could not coatroi 
himself. Ho was talking irrelevant thereby causing insult 
and interruption to the Court’s work.” 

Thereafter the learned Magistrate has stated that 

he took cognizance of the offence, called upon the 

applicant to show cause and ho denied being 

drunk. Then he has observed : 

ful1 ? f rom his talk, way of walking and 

A° ln l ns u 0ra . h,8 - m0uth from n llista u°o that ha 
lien d 7 i rUnk ' „ H , e als ? interrupted the Court’s work and 
dso caused insult by his irrelevant and out of tho point 

[4] In regard to the question whether the ap¬ 
plicant had intentionally committed contempt, 
the learned Magistrate has pointed out that the 
fact that the applicant had taken the liquor of 
his own free will before coming to the Court, was 

t 0 nI reCt i? r00 / ° ? 1S committi »g the offence in¬ 
tentionally. Accordingly, tho Magistrate convicted 

the applicant for contempt of Court and sentenced 

'i f "l, 0 ™" 1 ”” 1 P - C - ‘0 par „ fine of 
61 or in default of payment of fino to undergo 

15 days simple imprisonment. Tho applicant 
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went up in appeal before the Sessions Judge of 
Hamirpur, who has upheld the conviction and 
the sentence. 

[5] In this revision, it has been contended on 
l>ehftlf of the applicant that the Magistrate did 
not comply with the mandatory provisions of 
s. 481, Criminal 1\ C., inasmuch as lie did not 
“record the facts constituting the offence,” and 
the record of the Magistrate does not “show the 
nature and stage of the judicial proceedings, in 
which the Court interrupted or insulted was 
sitting, and the nature of the interruption or 
insult.” It has been pointed out that the mere 
statement that the applicant was talking irrele¬ 
vant was not sufficient, and the record should 
have shown the words actually uttered by him. 

[6] In my opinion, the record of this case does 
contain record of the facts constituting the offence. 
The important fact which, in the opinion of the 
Magistrate, constituted the offence of contempt 
was that the applicant had appeared in Court in 
a drunken state. He was unable to control himself 
and was neither talking nor behaving like a 
normal man. The statement of the applicant was 
duly recorded and the order made by the Court 
contains the finding and sentence. Therefore the 
provisions contained in sub-s. ( 1 ) of s. 181 , Cri¬ 
minal P. C. were duly complied with. 

[7] As far as the provisions of sub-s. ( 2 ) of 
s. 481, Criminal P. C. are concerned, the record 
does not show 

“the nature and stage of tho judicial proceedings in which 
the Court interrupted or insulted was sitting, and the 
nature of the interruption or insult." 

All that appears from the record is that tho appli¬ 
cant lmd appeared before the Court in the case, 
Dhaniram v. Bamnnth , under s. 107 of the Code, 
but it does not appear whether at the time when 
the alleged offence is said to have been committed 
the case was up for hearing before the Court. It 
also does not appear from the record at what 
stage of any judicial proceedings the offence was 
committed and what was the nature of the 
interruption or tho insult. Learned counsel holding 
the brief of the Government Advocate has not 
been able to show that the procedure laid down in 
sub-s. ( 2 ) of s. 181 of the (.’ode was duly complied 
with. 

[8] Learned counsel for the applicant has con¬ 
tended that the failure of the Magistrate to follow 
the mandatory provisions of sub-s. ( 2 ) of s. 481, 
Criminal P. C. is an illegality, which vitiates the 
entire proceedings and the conviction of the appli¬ 
cant ought to be quashed. On the other hand, 
learned counsel holding the brief of the Govern¬ 
ment Advocate has urged that the omission was a 
mere irregularity, which, in the absence of any 
prejudice to the applicant, is curable under s. 537 
of the Code. 

[ 0 ] In a trial for an off ence, of which cognizance 
has been taken under s. 480, Criminal P. C., the 
omission to record proceedings, in the manner laid 


A. LB. 

down in s. 481 of the Code, is, in my opinion, 
fatal to the proceedings. It is not merely an 
irregularity but an illegality in the mode of trial. 
The reason is obvious : s. 480 of the Code prescribes 
a summary procedure for trial of direct contempt 
of Court. In view of the summary nature of the 
trial, and in order to safeguard the interests of the * 
persons dealt with in a summary manner, who are 
given a right of appeal, the proceedings must show 
the nature and stage of judicial proceedings in 
which the Court interrupted or insulted was 
sitting and the nature of the interruption or insult 
to prove the essential ingredients of the offence, 
under s. 228 , Penal Code. 

The section provides punishment for an offender 
who intentionally offers any insult, or causes any 
interruption to any public servant, while such 
public servant is sitting in any stage of a judi¬ 
cial proceeding. If the particulars required by 
sub-s. ( 2 ) of s. 481 of the Code are not recorded, 
the important evidence to show whether the 
offence had or had not been committed would be 
wanting. 

jo] 1 find that a similar view was expressed in 
Iiamlal v. Emperor , 32 cri. L. J. 1221 (Nag) where 
it was held: 

“In the case of proceedings for contempt of Court under 
S. 228, Penal Code, the record must show the nature and 
the stage of the judicial proceedings in which the Court 
interrupted or insulted was sitting and the nature of the \ 
interruption or insult, and omission to set forth the parti¬ 
culars as required by S. 481 (2), is not merely an irregu¬ 
larity which could be corrected by the application of 
S. 537 but is fatal to the proceedings." 

[ll] In this case it was, no doubt, stated that 
the applicant had api>cared before tho Court badly 
drunk and talked irrelevant; but the nature of 
interruption or insult had to be established to 
make him liable for contempt of Court. A limn 
may appear in Court drunk but he may not 
behave in a manner so as to cause interruption or 
insult to the Court, and when questioned I 10 may 
give irrelevant replies. Some persons, when they 
appear before tho Court, do talk irrelevant, but it 
does not necessarily cause interruption in Court 
work. 

Moreover, unless the actual words uttered were 
recorded it would be difficult to sav that they wore 
insulting. Consequently, the behaviour of the 
applicant and nature and details of the irrelevant 
talk should have appeared from the record. The 
record, however, only shows that he was badly . , 
drunk and talked irrelevant; and from that fact 
alone, it does not necessarily follow that ho was 
behaving so as to cause interruption or insult. Ifj 
the case in connection with which the applicant 
had been summoned, was before the Court at the^ 
time when the alleged interruption or insult was 
offered, even then, apart from the fact that ho was - 
in a drunken state, the record should have shown 
how the applicant had acted or what the applicant* > 
had stated caused interruption or amounted to 
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insult. That, howevet, does not appear from the 
record. * 

[ 12 ] In regard to tho question whether the 
applicant had intentionally offered any insult or 
caused any interruption to any public servant the 
learned Magistrate has pointed out that the very 
fact that he took liquor of his own free will before 
coming to the Court is a direct proof of his 
committing the offence intentionally. The presump¬ 
tion is unwarranted as there is nothing cn the 
record to show that the applicant had taken liquor 
of his own free will before coming to Court. He 
might have fallen in a bad company while coming 
ito Court and induced to drink liquor. Conse¬ 
quently, it could not be presumed that he had 
deliberately taken liquor out of his free will before 
coming to Court. If he was drunk, lie could not 
have known wlmt he was doing or saying. In the 
circumstances, I find it difficult to hold that the 
applicant had intentionally offered any insult to 
or caused any interruption in the Magistrate’s 
work, while sitting in any stage of a judicial pro¬ 
ceeding. 

[13] In view of the fatal defect in the procedure, 
in the absence of the particulars required by 
sub-s. ( 2 ) of s. 481, Criminal P. C. and in the 
absence of anything to show that he had inten¬ 
tionally done anything, the conviction of and the 
sentence imposed upon the applicant cannot bo 
upheld. The revision is, accordingly, allowed and 
the conviction and the sentence imposed upon the 
applicant are set aside. The fine, if paid, will be 
refunded. 

Bj V.R.B. Revision allowed . 
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Sankar Saran and Bind Basni Prasad JJ. 
Sanwal Das and others — Crcditors-Objectoi 
— Appellants v. Dargah Saycd Shah Bazi 
Handi Mauquf and others — Criditors — Pr 
forma Respondents . 

First Appeal No. 438 of 1941. D/-1-8-1952. 

t Civil P. C. (1908), 0. 41, R. 22 - Applicability I 
proceeding 3 under U. P. Encumbered Estates Act - 

19341 1 a 1 ^' ?" cum , bered Estates Act (25 < 

1934), Ss. 45 and 47 and R. 6). 

Inasmuch ns the filing °1 a cross-objection is inconsi: 

^il W , h M he pr0Vlsi ? ns of S - 47 -°- «.R- 22 is not apnl 
cable to the proceedings under the Encumbered Estat< 

Act Nor can the word “appeals" occurring in S. 45 l 
fceld to include the word cross-objection." 

f*’ Mnn ~ [Paras 5 and ( 

Anno. Civil P. C. ( 0. 41, R. 22, N. la. 

cL?,r a 7- P an /. J r. N - Chatterji-for Appellants; M. 1 
Chaturvedx and A. K. Kirty -for Jtespondents. 

Bind Basni Prasad J._ Today in the corns 
oi arguments learned counsel for the appellant 
the following statement: 

No *° d Q° n .w ich , etands the three storied b °us 
Roct ou° two abo P s bounded as below : 
r-8hop No. 596/10 etc., 

°* Dargah, 

S, or ?c““? oaseNo - 595 > 

«oath-Drammond Road, 


9P&I 


which property is described as item No. 9 in the written 
statement filed on behalf of the Dargah in Case No. 784 of 
193G before the Special Judge, 1st Grade, Agra, belongs to 
the Dargah, the landlord-applicant and the lights of credi¬ 
tors 1 to 8 in respect of that land are that of licensees and 
they are holding the land as licensees having built on it as 
licensees.” 

Learned counsel for the respondent made tho 
following statement: 

“In view of the fact that no lease was executed by the 
owner in favour of Sukhdco, I concede that the position of 
Sukhdco and bis legal representatives, which expression 
includes creditors Nos. 1 to 8 (appellants in the appeal) is 
that of a licensee and not a lessee. This statement of 
mine refers to the land detailed by the learned counsel for 
the appellants in his statement. The respondents do not 
dispute the ownership of the appellants in respect of the 
building standing upon tho aforesaid land.” 


(2) In view of these statements the appeal is 
allowed in part. The appellants are declared to 
be the licensees of tho land upon which the dis¬ 
puted building is situated, and the owners of tliat 
building. The order of the lower Court declaring 
Dargah Sycd Shah Bazid Handi Mauquf as the 
owner of that land is upheld. Parties will bear 
their costs throughout. 

Cross-objection in First Appeal No. 

438 of 1941 

(a) Creditors nos. 1 to 8 preferred this appeal 
against the judgment dated 25-8-1941, passed by 
the learned Special Judge, 1st Grade, Agra. Upon 
this the landlord-applicant which is a Dargah 
filed a cross-objection on 7-4-1942. Sri Kirty who 
is representing one of the creditors, viz. Creditor 
no. 9, Bohrey Ram Gopnl, raises a preliminary 
objection to the maintainability of the cross- 
objection. His contention is that there is no pro¬ 
vision in chap, vi, U. P. Encumbered Estates Act 
about a cross-objection. Section 45 of that Act 
deals with appeals and s. 46 with revisions. Sec¬ 
tion 47 provides: 

“Except ns provided in Ss. 45 and 46, no proceedings of 
the Collector or Special Judge under this Act shall be ques¬ 
tioned in nny Court. 


“rg/iment is mat orders passed in proceeding 
under the Encumbered Estates Act can he que= 

tioned only by appeals or revisions and not b 
cross-objections. 

[4] Learned counsel for the appellants invite 
our attention to R. 6 of the Rules made under th 

vidS EnCUmbere<I Estatos Act ’ 1034 > which pro 




'Proceedings under this Act shall be governed bv t) 
provismns of the Code of Civil Procedure of loSs, for tl 
time being in force, so far as they are applicable and m 

K/- StCnt W ' th th ° pr0visious of the Act and of the, 


xne comentton is that ns the whole of the Co 
of Civil Procedure has been applied to the procee 
mgs under the Encumbered Estates Act tho pro\ 
sums of o. 41, r. 22 , Civil P. C., which provid 
for cross-objections also becomo applicable. 

llLl^- 6 C ° de of Clvil Procedure has not bet 
m , lts ® nt ' rot y to the proceedings und 
the Encumbered Estates Act. They apply on 

so far ns they are applicable and^not inconsisto: 
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with the provisions of the Act and of the Rules.” 
The question is whether the tiling of a cross-objec¬ 
tion is inconsistent with the Act. Section 47 of 
the Act is very emphatic. It says that no proceed¬ 
ings of the Special Judge shall be questioned in 
any Court except in the manner provided by ss. 45 
and 46. 

If the intention had been that the order of the 
Special Judge could bo questioned also by means 
of a cross-objection there would have been a pro¬ 
vision to that effect. We are of opinion that inas¬ 
much as the filing of a cross-objection is inconsis¬ 
tent with the provisions of s. 47 of the Act, o. 41, 
n. 22 is not applicable to the proceedings under 
the Encumbered Estates Act. 

[6] Sri Misri Lai Chaturvedi. learned counsel 
for the appellants (respondents?) has argued also 
that in essence there is no difference between an 
appeal and a cross-objection because the object of 
both is the same and the word “appeal” occurring 
in s. 45 must be interpreted as including a cross- 
objection. We do not agree with this. There is a 
great difference between an appeal and a cross- 
objection. A right of appeal is a substantive right, 
whereas a right of filing a cross-objection is a 
right which accrues only when the adversary 
files an appeal. 

Moreover, sub-s. (l) of s. 45 provides that the 
period of limitation for appeals shall be 90 days. 
If the word *'appeals' 1 occurring there be inter¬ 
preted as including cross-objections then it would 
mean that there is an independent right to file a 
cross-objection and the period of limitation for the 
same is 90 days. That would be meaningless and 
,would run counter to the provisions of o. 41, n. 22. 

|We hold that the word "appeals” occurring in 
s. 45 does not include the word "cross-objection.” 

[7] Learned counsel for the appellants (respon¬ 
dents?) has also argued that if the cross-objection 
is not maintainable it may be treated as a revision 
under s. 4G. That section provides : 

‘Any Court empowered under S. 45 to hear an appeal 
under this Act may of its own motion, or on the applica- 
tion of any person concerned, call for the record of pro¬ 
ceedings in any case under this Act pending in a Court 
from which appeals lie to such Court and after giving due 
notice to the parties concerned pass such order thereon 
consistent with the provisions herein contained ns it 
thinks fit, and such order shall be final." 

Tho case from which this appeal arises has been 
decided by the learned Special Judge. It is not 
pending. It is true that the proceedings under the 
Encumbered Estates Act are still pending before 
the lower Court, but the particular dispute between 
the parties to this appeal has been disposed of and 
that particular case is no longer pending there. 
We doubt whether we can exercise the powers 
under s. 46 in a case like this. Moreover, the 
learned Special Judge has based his decision in 
regard fo ownership of the shop in dispute on a 
judgment of this Court and we see no good reason 
to exercise our discretion under s. 46 to convert 
this appeal into a revision. 


M The preliminary objection prevails. The 
cross-objection is dismissed. The parties will bear 
their costs. 

[9] The record of the case shall be sent down 
to the lower Court at a very early date. 

ZL, V.R.B. Order accordingly . 
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Sapru J. 

Kcdar Nath— Defendant — Appellant v. Mool 
( h and — PI a i n t iff — II cs pond cut. 

Second Appeal No. 175 of 1952, D/-23-7-1952. 

Houses and Rents—U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), Ss. 3 and 2 (d)— 

The District Magistrate*' in S. 3 does not include 
Additional District Magistrate — Only District Magis¬ 
trate and not State Government can delegate powers 
of District Magistrate under Act to Additional Dis¬ 
trict Magistrate—(Criminal P. C. (1893), S. 10 (2)). 

‘The District Magistrate* contemplated under S. 3 does 
not include Additional District Magistrate. Para 5] 

The State Government is not competent under S. 10 (2), 
Criminal P. C. to delegate the powers under the Act, since 
the Act has expressly laid down that the power is exercis¬ 
able by “the District Magistrate” that is to say, the Chief 
Magistrate in the District. [Para Cj 

It is, however, competent under S. 2 (d), to the District 
Magistrate himself to delegate his -authority to any autho¬ 
rity he chooses. Whether in a particular case, this autho¬ 
rity is delegated or not, is a question of fact, on which 
there can he no presumption one way or the other. 

[Para 8] 

Anno. Cri. P. C., S. 10, N. 5. 

Ambika Prasad and Sanker Sahai Yanna — for Appel¬ 
lant ; S. D . L. Gour—for Respondent. 

REFERENCE: Para 

(’43) I L It (1943) Nag 154 : (A I R 1943 Nag 26: 

44 Cri L J 345) 5 

Judgment. — This is a tenant’s appeal arising 
out of a suit for ejectment from a shop situate in 
the city of Agra. The suit for ejectment was 
brought by the plaintiff with the permission of 
the Additional District Magistrate. The suit was 
resisted by the tenant on various grounds. But 
the ground with which we are concerned in the 
present case is that the landlord was not com¬ 
petent to bring the suit for ejectment inasmuch 
as the District Magistrate or any person authoris¬ 
ed by him had not given the permission requisite 
for bringing a suit under s. 3, U. P. (Temporary) 
Control of Rent and Eviction Act, 1947. Both tho 
Courts decreed the plaintiff’s suit and held that 
there was no force in the objection that the Addi¬ 
tional District Magistrate was not competent to 
authorise the plaintiff to institute a suit for eject¬ 
ment under s. 3 of the Act. The defendant has 
now come up in appeal to this Court. 

[ 2 ] The question for consideration is whether 
the District Magistrate as contemplated under 
s. 3 includes an Additional District Magistrate or 

not. Section 3 lays down that: 

"No suit shall, without the permission of the District 
Magistrate, be filed in any civil Court against a tenant for 
his eviction from any accommodation .... 


Allahabad G3 


4983 a 

It will bo noticed that the article which qualifies 
the-District Magistrate is ‘the.’ There is no defini¬ 
tion of the District Magistrate in the General 
Clauses Act. Thoro is a definition of a District 
Magistrate in s. 10 , Criminal P. C. Clause (l) of 
s. io, Criminal P. C. lays down that: 

-r “In every district outside the Presidency-towns the 
Provincial Government shall appoint a Magistrate of the 
first class, who shall be called the District Magistrate.” 

In other words, this section makes it obligatory 
on tho State Government to appoint in overy 
District a Magistrate who shall be different from 
other Magistrates inasmuch as ho shall bo the 
Cheif Magistrate of tho District. 

[3] Clause ( 2 ) of s. 10 of this Code authorises the 
Provincial Government to appoint any Magistrate 
of tho first class to be an Additional District 
Magistrate and such Additional District Magis. 
trate shall have all or any of the powers of a 
District Magistrate under this Code or under any 
othor law for the time being in force, ns tho Pro. 
vincinl Government may direct. Though Addi¬ 
tional District Magistrates can bo vested with all 
the powers of a District Magistrate under the Code 
of Criminal Procedure or under any other law for 
the time being in force as the State Govern- 
ment may direct they are not exactly District 
Magistrates. 

[4] Clause (3) of s. 10 of tho Code makes it 
clear that for certain purposes these Additional 
District Magistrates are deemed to be Subordinate 
to tho District Magistrate. What cl. ( 3 ) does is to 
invest the District Magistrate with powers to 
transfer cases ponding before one Additional Dis 
tnet Magistrate to another Additional District 
Magistrate or some other Magistrate or allow ap. 

S?.. to , b ® beard by one or tho other of the 
Additional District Magistrates or Magistrates in 
his district or withdraw cases from the Court of 
one Add'^nal DUlrfet Magistrate or „ Magis. 

“aT 1568 il ‘ hM “fc«-a»ntly plain 

Magistrate \* ,M T m “ b8hre “ District 
in i h »° ,S , th a i ) , r,nci l )al executive officer 

“ be J?' str,ct and Additional District Magis- 

SMSET* “ n3iJoreJ ns B “ lly «-"• 

t (d) °! - 2 ' U - P - (Temporary) Con. 

District • f"? Evicfcion Act. 1947, defines the 

SK? te r dudiug a i,ers ° n a "tho. 

n D i nCt ? raglstrate to perform any of 

that £ 10 T n c U “m C thl ? Act ' N ° W » is t0 noted 
JS 6 Legislature does not say that the Dis 

mSsS T i mClUdeS Additional District 
DS tt M 03 ( al f an officer authorised by tho 

Sift “at s, rfotm r o,his 

titeaiffiSBi’SE 
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a persona designala in this particular and 
special Act to mean the District Magistrate and 
not any Additional District Magistrate. It must be 
assumed that the U. P. legislature which passed 
the U. P. (Temporary) Control of Rent and Evic¬ 
tion Act 1947, was fully familiar with the provi¬ 
sions of s. 10 , Criminal P. C. which makes it 
incumbent upon the State Government to ap¬ 
point in every district a District Magistrate an«l 
further authorises the State Government to con¬ 
fer all or any of tho powers exercisable by tho 
District Magistrate on Additional District Magis¬ 
trates. Notwithstanding this provision, the U. P. 
Legislature laid down that (lie powers under s. a 
of the U. P. (Tenijiorary) Control of Rent and 
Eviction Act, 1947, shall he exercisable by the 
District Magistrate or by a Magistrate or officer 
authorised in that behalf by him. I feel, there¬ 
fore, that there is no alternative for me but to 
come to the conclusion that the power of delega¬ 
tion was intended by the legislature to be exer¬ 
cised only by the District Magistrate. 

On this point I may be permitted to refer to 
the observations of an eminent Judge, who is 
now a Judge of the Supreme Court. In tho case 
of Prabhakar v. Emperor, I. I,. R. (1943) Nag. 
154, Vivian Bose J. dealing with tho question 
whether under the Defence of India Act, s. 2 (.->), 
the Additional District Magistrate could be autbo. 
rised to pass the orders that ho had passed in 
that particular case, observed as follows: 

“Rule 26 (1) (b) gives the Provincial Government power 
to detain a person if it is satisfied, etc. S. 2 (5) empowers 
the Provincial Government to direct that any power or 
duty which it could exercise itself under the Rules lx- 
exercised by certain other persons. The Provincial Gov- 
eminent has authorised all District Magistrates and 
certain Sub-Divisional Magistrates to exercise those pow¬ 
ers of detention by Notification No. 411-696-C.P.W 
7-4-1942. But the orders in the cases before us have been 
s |g ned by A. G. F. Farquhar, Additional District Magis- 
trate. No Additional District Magistrate appears to have 
been authorised to act—at any rate no such authority was 
shown to us by the Crown. The action of Farquhar would 
therefore appear to be unauthorised and illegal. 

- 1 “ m ™‘ l . re that there are other provisions which 
invest Additional District Magistrates with much the 

Bnt°th^A e r a mu Ut p 0 , rity « tho D ‘strict Magistrate. 
But the Act and the Rules we are dealing with are see 

cial and in view of the importance which the House of 

Lords attached to the fact that in England only the 

Home Secretary could exercise tho powers and not minor 

officials I have grave doubts whethVr these very S 

and drastic powers can be exercised by those not E 

aS Addii’on^Dit 8 ‘ llust , ration 1 Pve the fact that 
“, A ,l t:,0 ““. Dl 'str'et Magistrate cannot marry persons 

anthor£d Ind,Qn v hr, .\ tmn Mar ringe Act unless^ spLallv 
authorised even when tho District Magistrate is authorised 
to do so. The mere fact that he can exercise theZ ‘ 

notu Ct - Mftgistrnte f ° r a grent purpose*does 

not necessarily invest him with authority to exercise all 
the District Magistrates powers.” vstroiso an 

(61 My attention has been drawn to tho noti. 
fo. ,o„ issued by tiro U. P. Government on 
1-8.1947, which invested the Additional District 
Magistrats m this case with all the powers of 
the District Magistrate under the said Code and 
under any other law for the time being in force. 
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Undoubtedly bad the statute not expressly laid 
down that the power is exercisable by ‘the Dis¬ 
trict Magistrate’, that is to say, the chief Magis¬ 
trate in the District, the State Government would 
have been competent under s. 10 (2), Criminal 
P. ( . to delegate the powers under the U. P. 
(Temporary) Control of Rent and Eviction Act 
1047, or for the matter of any Act exercisable by 
(a District Magistrate to Additional District Magis¬ 
trates. But the position, as I see it, is that under 
the U. P. (Temporary) Control of Rent and 
Eviction Act 1017, the power lias been conferred 
not on V District Magistrate but on the’ Dis¬ 
trict Magistrate and there can only be. as far as 
1 can see. one District Magistrate under the Cri¬ 
minal P. C. in a district. For this reason, this 
notification is of no effect and cannot be allowed 
to override the written text of the law. It may 
be that the argument which has prevailed with 
me is of a technical nature but it is not for this 
C ourt to supply the defects and lacunae in a 
legislative enactment. Mistakes of drafting cannot 
lie overlooked by this Court. 

7 Mr. Gour, who appears for the respondent, 
has invited my attention to the fact that there 
is no finding on the point whether the Additional 
District Magistrate in this particular case was 
authorised by the District Magistrate to perform 
any of his functions under the Act. The fact that 
the District Magistrate is subordinate to the Pro¬ 
vincial Government and is bound to carry out 
the orders of the Provincial Government cannot, 
however, relieve him of the jK*rsonal responsibi¬ 
lity with which the Act has vested him. We are 
not concerned with political arguments or politi¬ 
cal subordination. Wlmt we have to see is what 
exactly the legal position of the District Magis¬ 
trate is under the Act. 

[#] The contention put forward by Mr. Gour 
is that it may well be that in this case the Addi¬ 
tional District Magistrate, the City Magistrate, or 
some other officer chosen by him, was authorised 
by the District Magistrate to exercise the powers 
,vested in him under s. 3 of the Act. Certainly 
it was competent to the District Magistrate to 
delegate his authority to any authority he choses. 
This, however, i3 a question of fact on which 
there can he no presumption one way or the 
other. This is a question on which it is necessary 
to frame an issue. 

[9] If the Additional District Magistrate was 
authorised by the District Magistrate obviously 
the suit was competent. The question, however, is 
one of fact and has not been properly gone into 
by the Courts below. I consider it, therefore, 
necessary to frame the following issue: 

"Had the District Magistrate authorised the Additional 
District Magistrate or the City Magistrate More the 
institution of the suit to perform any or all the powers 
under S. 3 of the Act?” 

[ 10 ] Parties will be allowed to adduce fresh 
evidence. Three months’ time from the date of 


the arrival of the record is given to the learned 
judge for transmitting his findings to this Court. 
The usual 10 days’ time will be allowed for filing 
objections. After all this procedure has been gone 
through, the case will be listed for final disposal. 

B Ii.G.D. Order accordingly. 
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(LUCKNOW BENCH) 

Misra J. 

Bam Bharosey — Appellant v. Mahadeo Singh 
and others — Respondents. 

Second Appeal No. 470 of 1918, D/- G-8-1952. 

(a) Debt Laws—U. P. Debt Redemption Act (13 of 

1940), Ss. 8 and 9 — Amendment of decree — Pre¬ 
liminary decree in mortgage suit — Decree made 
absolute on proceedings taken after commencement of 
Act—Benefit of Act not claimed by judgment-debtor 
when decree was.made absolute — Held, preliminary 
decree could not be amended aiter passing of final 
decree and that final decree was incapable of amend¬ 
ment because it was passed after Act came into force— 
Held also that judgment-debtor could not get benefit of 
S. 9 ( 1 ) as his application for amendment had not been 
made during pendency of suit : A. I. R. 1951 All. 155 
(FB), Foil. [Para 1) 

(b) Civil P. C. (1908), O. 22, R. 3 — Abatement of 

appeal—That success of appeal might bring into effect 
two conflicting decrees is by itself hardly reason for 
ordering abatement. [Para 2] 

Anno. C. P. C., O. 22, R. 3, N. 24. 

B. K. Dhaon — for Appellant; It. B. Lai and It. B. 
Chaiulhri—for Be$i>ondcnt$. 

REFERENCES: Coartwar/Chronological/ Paras 

(•61) A I R 1951 All 155 : (1951 All L J 130 FB) 1 

C42) A I R 1941 OuJh 155 : (17 Luck 327) 2 

Judgment. — This is a mortgagee's second 
appeal against the appellate order of the learned 
District Judge of Bara Banki upholding the order 
for amendment of a final mortgage decree which 
was passed by the learned Munsiff, Ramsanchi- 
ghat under s. 8, U. P. Debt Redemption Act. A 
preliminary decree for sale was made on 8 - 12 - 
1938, that is to say before the U. P. Debt Re¬ 
demption Act came into force in 1941. The decree 
was against the three sons of the original mort¬ 
gagor, Lachhman Singh and two transferees, 
Sanoman Singh and Mata Prasad Singh. Proceed¬ 
ings for making the decree absolute took place 
after the commencement of the Act, but the 
mortgagors did not claim the benefits of the 
U. P. Debt Redemption Act at that time with tho 
result that the final decree was passed on 26 - 8 - 
1944, for RS. 1102-15-7. An application for amend¬ 
ment under s. 8 which gives rise to this appeal 
was filed subsequently on 9-9-1947, and it was 
opposed, amongst others, on the ground that the 
amendment was not warranted by tho provisions 
of the Act. The two Courts below repelled tho 
objection and reduced the decretal sum from 
RS. 1102-15-7 to RS. 575. The decree-holder has 
come up by way of second appeal. In view of 
the recent Full Bench decision in Barn Kishore 
v. Sliayaur Sunder Lal t A. I. R. 1951 ALL. 155 
(f.b.), it cannot now be disputed that where a 
preliminary decree in a mortgage suit passed 
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before the commencement of the U. P. Debt Re- 
demption Act is superseded by a final decree for 
sale, the judgment.debtor cannot get the benefit 
of either s. 8 or s. 9. The preliminary decree 
cannot be amended becauso after the passing of 
the final decree, it is no longer an active or 
enforceable order having already served its pur¬ 
pose and exhausted itself. The liabilities of the 
parties are thereafter regulated only by the decree 
absolute. The final decree is incapable of amend¬ 
ment because it is passed after the Act como into 
forco. It was further held by the Full Dench that 
the judgment-dobtor cannot got the benefit of 
s. 9 (l) since the application for amendment was 
not made during the pendency of the suit. In this 
view, the decision of the Courts below amending 
the decree is obviously wrong and without juris¬ 
diction. 

[ 2 ] The respondents concede that on merits 
they have no case left but they raise a preliminary 
objection to the hearing of the appeal on the 
ground that the entire appeal has abated by 
reason of its abatement against Sanoman Singh, 
one of the transferees of a portion of the hypothe¬ 
cated proporty. It is urged that by reason of the 
abatement against Sanoman Singh, his liability 
has now been finally determined and it cannot be 
disturbed for if the appeal succeeds it will bring 
into existence a conflicting decree, au eventuality 
which must be avoided. I regret 1 am unable to 
accept rfie argument. There are three answers for 
it and each of them in ray opinion is sufficient 
Ifor overruling the contention. They are: (l) The 
mere fact that the success of the appeal might 
bring into effect two conflicting decrees is by 
itself hardly a reason for ordering the abatement 
of the appeal. As hold in Laclimi Narain v. 
Musaddi Lai, a. i. r. 1912 oudh 155 : 

"Tho law Courts as far ns possible will avoid iuconsis- 
tcncy but it is their business to do justice betweeu parties, 
ana if by a pedantic adherence to consistency injustice will 

bo done, they will prefer justice to consistency.and 

therefore inconsistency is not an absolute test." 

( 2 ) Tho interest of Sanoman Singh in tho mort¬ 
gage deed and therefore in the decree is separate 
and refusal to amend tho decree so far as tho 
other respondents are concerned will not neces- 
sarily aflect tho rights of Sanoman Singh adverse¬ 
ly, and (a) That tho amendment was made at the 
^instance of a Mahadeo Singh alone. The other 
debtors were not shown to be entitled to the 
benefits of the Debt Redemption Act and were 
not made parties to the proceedings under s. 8 
ihe amendment of the decree, therefore, must bo 
deemed to bo for his benefit alone. Sanoman 
Hingh and the other judgment-debtors were 
Drought on tho scene only when Ram Bharosey 
^ent up in appeal but that fact does not malco 
them either interested in the result of the appeal 

nE,w e3S ? ry parties therGt0 - The preliminary 

m r ii no force and it musfc bo rejected. 

n !rT , the appeal * 306 a9ide fche decision of 

6 Courts below and reject tho application for 
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amendment under s. 8, U. P. Debt Redemption 
Act. The appellant will, be entitled to his costs 
hero and heretofore. 

B M.K.S. Appeal allowed. 
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Malik C. J. and V. Bii.vrgava J. 
Laxmiratun Cotton Mills Co., Ltd., Cawupore 
— Applicant v. Commr. of Excess Profits Tax, 
U. P., C. P., Berar <£ Lucknow — Respondent. 

Mise. Case No. 140 of 1946, D/- 23-9-1952. 

(a) Excess Profits Tax Act (1940), S. 26 (1)—Appli- 
cation under—Determination of statutory average ca¬ 
pital by Board. 

There i* no. requirement at nil that, while passing orders 
ou un application under S. 26 (1), the Central Board of 
Revenue must necessarily detenuino the statutory average 
capital of the applicant duriug the standard period. 

[Pura 4] 

Anno. Excess Profits Tax Act, S. 2G, N. 1. 

(b) Excess Profits Tax Act (1940), Ss. 6 (1) and 21_ 

Computation of capital—Errors in—High Court is not 
concerned with such errors. 

It is not the function of the High Court to make cal¬ 
culations and compute the capital during the standard 
period. If there arc any errors in computation they can bo 
corrected only by tho appellate authorities. The High 
Court is not concerned with such errors in computation. 

[Para 4] 

Anno. Excess Profits Tax Act, S. 6, N. 1; S. 21, N. 1. 

(c) Excess Profits Tax Act (1940), S. 21 — Question 
whether Excess Profits Tax Officer has correctly ap¬ 
plied law—High Court will refuse to answer question. 

It is the function of the Appellate Assistant Commis¬ 
sioner und the Appellate Income-tax Tribunal to examine 
tho view that has been taken by the Excess Profits Tax 
Officer and, if he commits any mistake, to set him right. 
The High Court is only concerned with the correctness of 
decision on questions of law by the Appellate Income-tax 
Tribunal -and consequently it will refuse to nuswer tho 
question whether tho Excess Profits Tax Officer had or 
had not correctly understood nnd applied the provisions 
of law and the directions of the Central Board of Revenue. 

(Para 51 

Anno. Excess Profits Tax Act. S. 21, 1 . 

(d) Excess Profits Tax Act (1940), Sch. 1, R. 5-Re¬ 
quirements of rule—Applicability. 

All that 11. 5 requires is that the increase in the capital 
employe! in a business should nave been effected at any¬ 
time after the close of the standard period by means of a 
loau from a bank. The rule does not require that the loan 
itself should have been taken after the close of the stan 
dnrd period. The words "at any time after tho close of the 
standard period” only qualify the words "increase in the 
capital and not the words "the loan from a bank." Even 
if the loan may have been taken earlier the amount of 
that loan is to be deducts 1 in case tho increase in tho ca 
pital is effected as a result of that loan at any time nft P r 
the close of the standard period. * 51 

The correct interpretation of 11. 5 therefore is' tha 
it will apply if any increase m the capital employe! in 
a business is effected at any time nfter the close of the 
standard period as a result of a loan taken from a bank 
whether the loan is taken after tho close of the standard 
period or earlier nnd that the rule does not reauire that 
tho loan itself should have been taken after theloso oftho 
standard period. r P ‘E 

Anno. Excess Profits Tax Act, Sch. 1. B 5 N 1 J 

Gopnl Swamp Pathak _ for Applicant'; Jagdish Swa. 
roop—for Respondent. * 

REFERENCES: Courtwar/Chronologicnl/ 

(■45) 1945-13 I T R 445 : (A I R 1946 Bom GO) 

(•50) 1950-18 1 T R 722 (Cal). '' t 


G6 Allahabad L. C. Mills Ltd. v. Commr. 

Y. Bhargava J. — This is a reference under 
a. 21 , Excess Profits Tax Act, read with s. 66 (l), 
Income-tax Act. The assessee Messrs. Laxmiratan 
Cotton Mills Co., Ltd., Kanpur, is a director-con- 
trolled company incorporated under the Indian 
Companies Act, managed by its managing agents, 
Messrs. Beharilal Kailashpat. The company manu¬ 
factures textiles at Kanpur. The share holders are 
either members of the family of Messrs. Juggilal 
Kamlapat or are closely connected with them. 
The company in addition to employing its own 
capital also borrows money from banks and other 
sources. The chief sources for borrowing money 
were the Imperial Link of India and Messrs. Jug- 
gilal Kamlapat of Kanpur. The company started 
its operations before April 1036. 

[2] A notice under s. 13 (l), Excess Profits Tax 
Act, was served on the company on 23-9-1940, and 
the return required by that notice was submitted 
to the Excess Profits Tax Oiiicer on 15-12-1940. 
Subsequently on 3-2-1912, the company applied to 
the Central Board of Revenue under s. 26 (l) re- 
questing that their standard profits may be fixed 
at a figure of ns. 7,50,000 or alternatively twenty 
per cent, on the average capital including borrow¬ 
ing from all sources employed in the business dur- 
ing the chargeable accounting period, whichever 
bo higher. In the application the company choso 
the period from 1-10-1936 to 30-9-1938 as the stan¬ 
dard period. 

In the grounds for this application, the com¬ 
pany gave various reasons why the standard pro¬ 
fits in relation to the chargeable accounting period 
arrived at under s. 6 would not be fair to the 
company. The two principal reasons given were, 
firstly, that the company had succeeded in obtaiu. 
ing the latest type of machines calculated to give 
better production than other mills situate in the 
same area at a very low price as tho equipment 
was purchased at a time when the prices of ma¬ 
chinery were at their lowest so that the initial 
capital investment was not high; and secondly, 
that the profits during the standard period were 
particularly low as during that period trained 
workmen were not available and the company had 
to work out a scheme for training workmen for 
extension, to adjust uneven and un-balanced equip¬ 
ment, and for further experimentation and adjust¬ 
ment of departmental operations of the production 
programme of the mill, the benefit of which did 
not become available to the company until after 
ike expiration of the standard period. 

On this application tho Board of Revenue pas¬ 
sed an order which was communicated to the as¬ 
sessee by the Secretary, Central Board of Revenue 
through letter dated 23-4-1942 and which is repro¬ 
duced below a a the learned counsel for the asses¬ 
see has based his argument very considerably 
on it : 

"The Central Board of Revenue, having consider* d your 
application, under eub-s. (1) of S. 26, Excess Profits Tax 
Act, 1940; 
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(a) That, by reason of special circumstances alleged by 
you, it is inequitable that the standard profits of your 
business in relation to the chargeable accounting period 
commencing 1-9-1939 and eu ling 30 9-1939 should ho 
compute! in accordance with the provisions of sub-s. ( 1 ) o? 
S. 6 : 

(b) that, by reason of a specific cause peculiar to the 
business alleged by you, it is just that their direction 
should not be limited to the statutory percentage of the 
average amount of capital employed in the business; 

and having heard your representatives in support 
of such application, the Central Board of Revenue 
has directed, 

that the standard profits of the business, in relation to 
the said chargeable accounting period shall be computed as 
if the profits of the stan lard poriol viz. the previous year 
commencing 1-10-193G and ending 80-9-1937 ; 

and the previous year commencing 1-10-1937 and ending 
30-9 1938 were the sum of Rs. 3,2u,000. M 

Subsequently the assessee in reply to some com¬ 
munication addressed by it to the Central Board 
of Revenue received a letter from the Excess Pro¬ 
fits Tax Adviser of the Central Board of Revenue 
intimating that the directions of tho Central 
Board of Revenue had proceeded on tho basis that 
tho statutory average capital of the company's 
standard period was the sum of ns. 12,01,735. 

[3] The Excess Profits Tax Officer, when making 
the assessment for the first chargeable accounting 
period, held that the average amount of capital 
employed during the standard period was 
its. 12,01,735 and that the average amount of capi¬ 
tal employed during the first chargeablo accounting 
period was its. 14,55,156, without taking into 
account the amounts borrowed by the assessee. 
To arrive at tho amounts to be added to the capi¬ 
tal employed during the chargeable accounting 
period in respect of borrowings from banks, the 
Excess Profit Tax Officer took into account the 
average bank borrowings during tho chargeable 
accounting period as us. 13,85,304 and deducted 
from it bank loans at the end of the standard 
period which had amounted to us. 11,81,920, the 
difference of ns. 2,03,884 was thus added by him 
to the capital of ns. 14,55,156, for the chargeable 
accounting period arrived at without including 
loans from banks. 

The assessee, however, claimed that in order to 
work out tho figure to be added in respect of the 
loans from banks tho Excess Profits Tax Otlicer 
should have deducted, from tho averago bank 
borrowings during the chargeable accounting 
period, the average bank borrowings during the 
standard period which were only ns. 0,09,262 
instead of the bank loans at the end of the stan¬ 
dard period which wore ns. 11,81,920, so that the 
amount to be added should have been ns. 7,76,042. 
This reference to us relates to three different 
chargeable accounting periods, viz. (l) 1-9-1939 to 
30-9-1939, (ii) 1-10-1939 to 30-9-1940 ftlld (iii) 1-10-1940 
to 30-9-1941. 

In the two succeeding chargeablo accounting 
periods also, the averago capital employed during 
those chargeable accounting periods was worked out 
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by the Excess Profits Tax Officer in the same 
manner as for the first chargeable accounting 
period which has been mentioned above. The 
contention of the assessee before the Appellate 
Assistant Commissioner, against the order of the 
Excess Profits Tax Officer, was that the Central 
^ Board of Revenue had determined the average 
capital employed during the standard period to be 
bs. 12 ,01,735 and that the Excess Profits Tax Officer 
was not entitled to modify this figure. It was 
farther contended that the Excess Profits Tax 
Officer was wrong in calculating the amounts to 
be added in respect of bank loans inasmuch as, 
when calculating that amount, he had wrongly 
deducted the bank loans at the end of the stan¬ 
dard period instead of the average bank borrowings 
during the standard period from the average bank 
borrowings during the chargeable accounting 
period. 

The Appellate Assistant Commissioner did not 
accept any of these two contentions of the assessee 
so that the assessce’s appeal was dismissed. The 
Income tax Appellate Tribunal agreed with the 
view of the Appellate Assistant Commissioner and 
dismissed the appeal. Thereupon tho assessee 
applied that cortain questions be referred to this 
Court for decision. The tribunal, after considering 
the questions as drafted by tho .assessee and after 
taking into account tho contentions of tho depart- 
/ment, referred the following three questions to 
this Court for decision : 

1. Whit, in the circumstances of the case, must be 
deemed to be the amount of capital of tho applicant coin- 
pany during tho stan lari perio.l for the purpose of com¬ 
parison with the capital employed during the chargeable 
accounting period? b 

I R h R th r e u°u J f r P rov isioas of the Act and partial- 
6 ot . Sl!h : \ of . tho Act, the increase in the average 
capital employed during the chargeable accounting period 

M?iod?, Cap ‘, U1 . em P'°* el (luriD S t^ stan lard 

CL 1 dl,eren< i e between the averugo bank borrowing* 

averafe Wm T ‘ s 0r < b) ‘ ho Terence bctw.cn the 

an h! ^ 3 d “ r, , n * the chargeable accounting period 
3 at the 0l03e 01 ‘hestandard period? 

6 l/or .'cn Provisions of law os contained in Ss. 2 
f. , d 2G , and Schs. I nnd II, Excess Profits Tax Act and 

havA d l, reCtl0n3 ° f i th ° Centrttl BlWrd of Rsvenne, if 'any 
b T Q un lerstood an! upplied by the Exccm 

Profits Tax Otl.cor to the facts of the c.se in coinpu^ 

«S e 8 *S l " duriD8 tbe 

W Hr Pathak on behalf of the assessee conten- 
ded Wlt h reference to tho first question that the 

nS fhTf Tax f 0fficer was not competent to 

determined fig M G B3, 12,0I>735 which bad ^on 

the sKn? / he aV , er L ge Cftpital en M°ye d during 
the standard period by the Central Board of 

any forL ?°h™ Unable to 5,30 tba & there is 

th,S Contention - Either in the 

0 n „ , the ^ S ° DOr in th ° appellato 0rder 

that fhl r 1 ! 3 there any fiudin e of the fact 

S cSnit?o r fh ° ai ' d ° f R ° Vemi ° had determined 

to R 1 „ h l aS f'T m th ° 9tandard P 0riod 
the m„ B8 ‘ 12 . ,01,73i |- ^ the statement of the case 

the ExcarTp 11 tb ' 3 figure was arrivQ J at by 
ceas Profits Tax Officer has been described. 


Reference has been made to sheet chi of tho 
statements of account prepared by the Excess 
Profits Tax Officer during the assessment procee¬ 
dings and this sheet cm has been made a p u t of 
the statement of the case by being included as 
ex. A-3 in the appendix. In this sheet, tho average 
amounts of capital during the previous years for 
the years of assessment 1938-30 and 1939-40 were 
added together and halved in order to work out 
the average for the full period of theso two years 
which was taken as standard period. Exhibit A-C 
which reproduces sheet cm shows that tbo two 
figures for the average amount of capital during 
the previous years for tho years 1938-39 aud 1939- 
40 were taken from sheets ci and cn which are 
Bxs. A-4 and A-5 in the appendix. 

In these statements, these figures were calcula- 
ted on tho basis of relativo capital as per state¬ 
ment A. This statement A is not before us as the 
Tribunal did not direct that it should form part 
of the statement of the case. However, wo are not 
concerned with the detailed method of calculation 
adopted by tho Excess Profits Tax Officer nor 
with the correctness of those calculations. Those 
are questions on which the decision of tho Tribunal 
was final. It is, however, clear from theso refer¬ 
ences and the statement of tho case that the 
figure of rs. 12,02,735 was worked out by tho 
Excess Profits Tax Officer himself from various 
statements prepared by him presumably on tho 
basis of tho accounts produced before him bv tho 
assessee. 

There is no indication at all that this fi-mro 

was taken by the Excess Profits Tax Officer from 

the letter of the Excess Profits Tax Adviser to the 

v entral Board of Revenue which has been relied 

upon by the assessee and which has been mado 

part of the statement of the case us Ex. i,. Tho 

appellate order of the Tribunal makes tho position 

clearer. The order of the Tribunal is ex. ei and 

in i>ara. 3 of that order of tho Tribunal says : 

Tho Contr.il Board of Revenue never said that (lie 
capital employed by the appellant in his busin's«= in , 
stan lard period was ltj. 12,01,735." ' 

Sd y tfr^ t0 m n lti0n that they bad 130011 

told that the Excess Profits Tax Adviser to tho 

annelhnUhll °1 7?"° Wr0te in a letter to 
appellant that the statutory average capital of the 

company’s standard period was th<5 sum of 

Ster o/’fche F^ Tri £ Unal di(1 not llold tha * «»is 
J ? f R the p rohts Tax Advisor to tho 

that 1 H n° a, i d ? f Revenuo was proof of tho fact 

thi^a?? ra B ° ard 0f Revenue bad detormiu- 

nited ?f tory aVerage cap,tftl of fch0 company's 
pei.od to be ns. 12 , 01 , 735 . Learned counsel for tho 

assessee further argued that when deciding an 

application under s. 26 (i), the Central Board of 

Rovenuo had to direct that the standard profits of 

the assessee shall be computed to be such Cato 

SS;: tho 

Board of Revenue thinks just; and in doing ' C 
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the Central Board of Revenue was bound to deter- 
mine the statutory average capital for the stan¬ 
dard period so that this communication from the 
Excess Protits Tax Adviser must be deemed to be 
proof that the amount of ns. 12,01,735 had been 
determined as such capital. 

We do not think that there is any force in this 
argument as there is no requirement at all that, 
while passing orders on an application under 
s. 26 (l), the Central Board of Revenue must 
necessarily determine the statutory average capital 
of the applicant during the standard period. In 
these circumstances it cannot be presumed that 
the capital of the asses see during the standard 
period was actually determined by the Central 
Board of Revenue. The actual language of the 
order passed by the Central Board of Revenue 
which has been reproduced earlier also makes it 
clear that there was no such determination. The 
order only lays down that the standard profits of 
the business in relation to the chargeable account, 
ing period are to be computed as if the profits of 
the standard period were the sum of ns. 3,20,000. 

This shows that the Central Board of Revenue 
instead of prescribing the amount of the standard 
profits of the assessee’s business in relation to the 
chargeable accounting period only prescribed the 
profits of the business for the standard period. 
Since the Central Board of Revenue merely laid 
down in their order the profits for the standard 
period, it was incumbent on the assessing autho¬ 
rities to work out the standard of profits in rela¬ 
tion to the chargeable accounting period in 
accordance with the provisions of s. G accepting 
the figure of the profits for the standard year to 
be laid down by the Central Board of Revenue. 
This is precisely what has been done in this case 
by the Excess Profits Tax authorities. Their cal¬ 
culations have proceeded on an acceptance of 
its. 3,20,000 as the profits of the standard period 
and with this figure, as the basis, they have 
worked out the standard profits in relation to the 
chargeable accounting period. 

They have, therefore, in no way varied any 
figure which was actually determined by the 
Central Board of Revenue and it cannot be said 
that their computation is, therefore, incorrect. 
However, even on this view held by ns it is not 
possible to answer the first question as it has ken 
framed by the Tribunal. The question as framed 
requires us to give the exact figure which must be 
deemed to bo the capital of the company during 
the standard period. It is not the function of this 
Court to make calculations and compute the 
capital during the standard period. If there are 
any errors in computation they could havo been 
corrected only by the appellate authorities. This 
Court is not concerned with such errors in compu¬ 
tation. The question as framed cannot, therefore, 
be answered. 

[5] We may, at this stage, take the third ques¬ 
tion also before dealing with the second question. 


This question is, on the face of it, one that should 
not have been referred for decision to this Court. 

In this question, we are asked to decide whether 
the Excess Profits Tax Officer had correctly under¬ 
stood and applied the provisions of law as con. 
tained in certain specified sections and Schedules 
of the Excess Profits Tax Act and the directions 
of the Central Board of Revenue. It was the func. 1 
tion of the Appellate Assistant Commissioner and 
the Appellate Income-tax Tribunal to examine the 
view that had been taken by the Excess Profits 
Tax Officer and, if he committed any mistake, to 
set him right. This Court is only concerned with 
the correctness of decision on questions of law by 
the Appellate Income-tax Tribunal and conse¬ 
quently we must refuse to answer the question 
whether the Excess Profits Tax Officer had or lmd 
not correctly understood and applied the provi- 
sions of law and the directions of the Central 
Board of Revenue. 

The secoud question is the only question of law 
which, in our opinion, really calls for a decision 
by us. The appellate Income-tax Tribunal for the 
purpose of working out the average capital em¬ 
ployed during the chargeable accounting period, 
did not take into account the difference between 
the average bank borrowing during the two periods 
and instead considered the difference between the 
average bank borrowings during the chargeable 
accounting period and the borrowed capital at the 
close of the standard period. The question as to 
which method was correct depends on the inter¬ 
pretation of r. 5 of sch. t, Excess Profits Tax Act, 
which is reproduced below : 

"If at any time after the close of the standard period 
any increase iu the capital employed in a business has 
been efleeted by means of a loan from a bank carrying on a 
bona file banking business, or by means of a public issue 
of debentures secured on the property of the company, tho 
interest on so much of the loan or debentures as 1ms been 
utilised in effecting the increase in the capital shall uofc 
be deducted in computing the profits for the purposes of 
excess profits tax and notwithstanding tho provisions of 
R. *2 of Sch. II, that amount of such loau or debentures 
shall not be deducted in arriving at the amount of tho 
capital employed in the business." 

This rule has to be applied with reference to R. 2 (l) 
of sch. ii of the Act. Schedule ii of the Act lays 
down the principles for computing the average 
amount of capital of the business in relation to a 
chargeable accounting period. Rule l of this Sche- 
dulo gives tho various items that have to bo total¬ 
led together to work out the capital. Rule 2 directs . 
that all borrowed monies and debts should be do- \ 
ducted when computing the average capital in ' 
relation to any chargeable accounting period. 
Rule 5 of Sch. i provides an exception to this R. 2 
of sch. ii and lays down that certain loans and 
debentures are not to bo deducted in arriving at 
the amount of the capital employed in tho busi¬ 
ness. Tho loans which are not to bo deducted are 
also those loans which may be taken from a bank 
carrying on bona fide banking business. 
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There is the further requirement that these 
loans aro not to be deducted only if. at any time 
after the close of the standard period, any increase 
in the capital employed in the business has been 
effected by means of such loans from a bank. In 
this case, there is no dispute that tbo borrowings 
T under consideration were from a bank carrying on 
bona fide banking business, and we have only to 
see what part of those loans are not to be deducted 
from the actual capital employed during the char- 
geable accounting period in accordance with is. 5 
of sell, i mentioned above. Considering the case of 
the first chargeable accounting period, the finding 
is that the average bank borrowings during that 
poriod were rs. 13,83,304. The average bank bor- 
rowing during the standard period which just pro- 
ceded the chargeable accounting period were 
RS. 6,09,262. 

In the average capital employed during the 
chargeable accounting period there was thus an in- 
crease as a result of borrowings to the extent of 
ns. 7,76,042. This was the increase in the capital 
employed in the chargeable accounting period ns a 
result of the loans which had been taken by the 
assessee from a bank carrying on bona fide bank¬ 
ing business and obviously this is the amount that 
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accounting period were Rs. 13,85 304. There was 
thus an increase in the average borrowings to the 
extent of its. 7,76,042 and the whole of this in- 
crease in the average borrowings resulted in an 
increase in the capital employed during the char¬ 
geable accounting period which followed the stan¬ 
dard period. Since the increase in the capital took 
place after the close of the standard period the 
whole of this difference in tho average borrowings 
which resulted in the increase in the capital must 
be tho amount not to be deducted, under it. 5 ot 
sell. 1 . 

Learned counsel for the department, on the 
other hand, contended that only such loans were 
not to be deducted under it. 5 of sell, i as had not 
only effected an increase in the capital after the 
close of the standard period but ns had actually 
been taken after the close of the standard period. 
Learned counsel referred us to certain examples 
which had been given by the Central Board of 
Revenue in the instructions issued by tho Board 
to tho assessing authorities for computation of ex¬ 
cess profits. Since the method of computation 
given in these examples was tho basis of tho argu¬ 
ment of the learned counsel before us, we may 
here set out one of them and consider where the 


should havo been taken into account for the pur¬ 
pose of applying R. 5 of sch. I when calculating 
tho capital employed in the business. Mr. Jagdish 
'i Swarup, on behalf of the department, contended 
*\ that tho whole increaso of its. 7,76,042 was not the 
result of fresh loans taken from the bank during 
the chargeable accounting period and that it in¬ 
cluded some increase in the average capital which 
had resulted because there was a heavy loan at 
the end of the standard period which was conti¬ 
nued during the chargeable accounting period. 

His contention was that, in calculating the 
amount which is not to be deducted in arriving at 
the amount of the capital during tho chargeable 
accounting period, only such parts of the loan 
from the bank cau be considered as had been 
taken after the close of tho standard period. It 
appears to us that this contention is based on an 
interpretation of r. 5 which is not justified. All 
that r. 5 requires is that the increase in the capi. 
tal employed in a business should have been effect- 
ed at any time after the close of the standard- 
period by means of a loan from a bank. Tho rule 
does not require that the loan itself should havo 
been taken after the close of the standard period. 

[ 1 be words “at any time after the close of tho 
1 standard period” only qualify tho words "increase 
in the capital” and not the words "the loan from 
a bank . Even if tho loan may have been taken 
earlier, the amount of that loan is to be deducted 
c tf° '?» increase in the capital is effected ns a 
result of that loan at any time after the closo of 
the standard period. 

in^v^ 8 ? r0Sen * i Caso to® average borrowings dur- 
g the standard poriod were rs. 6 , 09,262 whereas 
n® average borrowings during the chargeable 


error in interpretation has been committed in it. 
The fourth example in the instructions issued is 
as follows: 

Example (4) (A)—Average capital on normal basis (luring 
tho standard period, Rs. 10,00,000. 

(B) Average capital on normal basis during the chargea¬ 
ble accounting period, Rs. 0,00,000. 

(C) Average borrowed money during the standard period, 
Rs. 50,000. 

(D) Actual borrowed money at close of standard period, 
Rs. 2,00,000. 

(E) Average borrowed money during the chargeable 
accounting period, Rs. 2,00,000. In this case although 
there is an increase in tho average business assets during 
tho chargeable accounting period of Rs. 11,00,000 less 
Rs. 10,50,000 and that increase is all due to the increase 
iu the average borrowed money of Rg. 2,00,000 less 
Rs. 50,000 tho whole of this increase is due to the borrow¬ 
ings before the close of the standard period and, therefore, 
R. 5 is not applicable. 

[6] It is quite clear from this example that tho 
learned counsel wants us to interpret r. 5 as lay¬ 
ing down not merely that tho increase in the capi¬ 
tal of the business should havo been effected at 
any time after the close of tho standard period but 
also that the loan which effected tho inoreaso 
should also all have been taken after the close of 
the standard period. Iu the example given above 
the average borrowed money during tho chargea¬ 
ble accounting period was rs. 2 , 00 , 000 /- and tho 
average borrowod money during the standard 
period was rs. 50,000 Tho increase in tho averago 
borrowed money was rs. 1,50,000/- and this was 
also the extent of the increaso in tho capital 
employed during the chargeable accounting period. 
I he whole of this increaso in the average capital 
employed was tho result of borrowings though 
part of this increase was the result of borrowings 
during the standard period and not after the close 
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of the standard period. The increase in the 
average capital was, however, effected after the 
close of the standard period. 

On the proper interpretation of r. 5 of sell, i 
it must bo held that the whole of this difference 
in the loans to the extent of ns. 1,50.000/- should 
not he deducted in computing the capiral. We do 
not think that the language of the rule can justify 
the interpretation that the loans which effected 
the increase should itself all have been taken after 
the close of the standard perio I. In order to com¬ 
pute what amount of loan has been utilised in 
effecting the increase in the capital the loan taken 
even before the standard must bo taken into 
account. Consequently, the correct method of 
computing the amount which is not to bo deduct¬ 
ed under R. 5 would be to take the difference 
between the average bank borrowings during the 
chargeable accounting period and the average 
bank borrowing during the standard period. 

17] The anomaly and injustice that would 
result if the interpretation put on behalf of the 
department on this rule is accepted can be best 
brought out by an example. There can he a case 
where an assesseo takes a loan of one lac from a 
bank at the beginning of (he standard period and 
maintains that loan for eleven months. In the 
twelfth and last month of the standard period he 
takes an additional loan of 12 lacs so that the 
borrowings from the bank in that mouth amount 
to thirteen lacs. In such a case the assesseo would 
have the benefit of a loan of one lac for eleven 
months and a loan of thirteen lacs for one month 
during the standard period which would give him 
the benefit of average borrowings of two lacs for 
the whole standard period. 

In the succeeding chargeable accounting period, 
the assesaee maintains the loan of thirteen lacs 
for three months and thereafter repays twelve 
lacs, bringing down the loan to one lac which 
continues until the close of the chargeable 
accounting period. During the chargeable account¬ 
ing period, the asse3see thus has the benefit of 
loan from the bank to the extent of thirteen lacs 
for three months and one lac for nine months, 
giving him an increase in the average capital of 
four lacs during the chargeable accounting period 
as against two lacs in the standard period. In such 
a case there is an obvious increase in the capital 
employed in the business during the chargeable 
accounting period and this increase is effected 
during the chargeable accounting period. 

The increase is also due to the borrowings from 
a bank and yet on the method of calculation 
contended by the department there would be no 
loan at all from tho bank which can ho gaid to 
have effected the increase and which should not 
bo deducted in accordance with n. 5 of sch. I. In 
fact, on that method of calculation, instead of 
there being any increase in tho loan there would 
be a decrease to the extent of nine lacs because 
the average borrowings during the chargeable 
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accounting period were only four lacs and the 
actual loan at the close of the standard period was 
thirteen lacs. Since all the borrowings w mid have 
to be deducted in computing the average capital 
for this chargeable accounting period in accord¬ 
ance with r. 2 of sch. n, the result would be that 
the average cap fcal employed during the charged. \ 
ble accounting period so computed would be nine 
lacs less than the average capital of the standard 
period though, in fact, the average capital used 
by the asstssee would be four lacs more than the 
average capital during the standard period. 

[8] It appears to us that there is one more 
difficulty which arises if the interpretation put by 
the department is accepted. In some cases r. 5 
may have to be applied where there has beon 
lapse of a considerable period between the close of 
the standard period and tho beginning of the 
chargeable accounting period. In such a case if 
the actual amount of the loan at the end of the 
standard period is deducted from the average 
borrowings durirg the chargeable accounting 
period, the method of calculation adopted would 
completely ignore the effect of all tho borrowings 
that might have takeu place during the interven¬ 
ing period and this would clearly be unjustified. 

[9j Clearly, therefore, the correct interpreta¬ 
tion of R. 5 is that it will apply if any increase 
in the capital employed in a business is effected 
at any time after the close of the standard period 
as a result of a loan taken from a bank whether 
the loan is taken after the close of tho standard 
period or earlier and that tho rule does not 
require that tho loan itself should have been 
taken after the close of the standard period. 

[ 10 ] This rule came up for interpretation before 
the Bombay High Court in Killick Nixon <t Co. 
v. Commissioner of Income-tax, 1945-18 I. T. R. 
445 (nom.) and before the Calcutta High Court \m 
Commissioner of Excess Profits Tax West Bengal 
v. Karamchand Thapar <£• Bros., 1950-18 I. T R. 
722 (cal.). Both the High Courts held that for the 
purposes of applying R. 5 of sch. i of tho Excess 
Profits Tax Act the amount which is not to be 
deducted has to be calculated bv taking the 
difference between tho average borrowings during 
tho chargeable accounting period and the average 

.borrowings during tho standard period and not 
the difference between the average borrowings 
during the chargeable accounting period and the 
actual borrowings at the close of tho standard 
period. The decisions of those Courts are thus in 
line with the view taken by us above. We answer 
question No. 2 . accordingly. 

[11] We direct that tho assossee shall get 
rs. 500/- as co.>ts from cho department. 

A IV.R.B. Reference answered. 


1963 


Naraini Devi v. SuDmsT Narain (FB) (Malik C. J.) Allahabad 71 


A. I. R. 1953 Allahabad 71 

(FULL BENCH) 

Malik C. J., Kaul and V. Bhargava JJ. 

Ml. Naraini Devi—Claimant — Appellant v. 
Sudhist Narain Anand and another — Landlord 
_ Respondents. 

Second Appeal No. 2362 of 1914, D/- 8.9-1952. Decided 
by Full Bench on Order of Reference made by Agarwala 
and P. L. Bhargava JJ., D/- 22-9-1950. 

Debt Laws — U. P. Encumbered Estates Act (25 of 
1934), Ss. 9 and 11 — Property subject to a charge lor 
monthly maintenance allowance payable to wife of 
predecessor-in-interest of landlord applicant — Claim 
by wife under S. 11—-Maintainability. 

,1 purchased certain property from B tho previous land¬ 
lord, who had created a charge over the property for the 
maintenance allowance payable to his wife C for her life¬ 
time at a particular sum per month. On an app ication 
un ler 8. 4 by A , C filed a claim uu ler 8. 11 praying th ;t 
the decree to be pissed in the procecling should specifi¬ 
cally provido that the property mentionc I therein was 
subject to the charge of monthly maintenance allowance 
of C. The question was whether the claim application was 
maintainable: 

Held that tho claim for future maintenance which had 
not accrue l due being merely contingent liability was, clearly 
not provable under S. 9, Encumbered Estates Act. [Para 7J 

(ii) It is incorrect to say that an application under S. 11 

aau bo filed only by a person who claims a proprietary 
interest in the property. The words in the section are very 
wide and au application can be made by any person hav¬ 
ing any claim to tho property. Hence, it c vuuot be said 
clmt a person who has a claim to recover maintenance 
•allowance from the property charged for such payment has 
no claim to such property. [Para 8J 

(iii) The nature and the extent of landlord-applicants’ 

proprietary rights not having beeu correctly specified it be- 
oame necessary for C to tile her objection un ler S. 11, 
Eucumbcrel Estates Act. The application was therefore 
maintaiuablc. [Para 9] 

S. N. Seth, H. iV. Seth and K. C. Sarena—Jor Appel¬ 
lant; Krishan Shankor—for Respondents. 

REFERENCES : Courtwar/Chronological/ Paras. 

(’45) 194o All. L. J. 378 : (A. 1.11. 1945 All. 921 F. B.). 

6 7 

1*42) A. I. R. 1942 Oudh 352 : (17 Luck 536). ’ 5 

Malik C. J.—One Pirthi Narain, who was tho 
owner of the property now in question, created a 
chargo in favour of his wife in a sum of Rs. 23 a 
month payable to her as maintenance. There¬ 
after he sold the property to one Parsidh Narain. 
After a partition in tho family the property came 
to Sudhist Narain Anand and another. On 16 th 
September 1936 Sudhist Narain Anand and an¬ 
other filed an application under s. 4 , U. P. Encum¬ 
bered Estates Act. On 27th September 1937 , the 
landlord-applicants filed a written statement under 
8.,8 and notices under s. ll were issued on 6th 
August 1938. On 9th November 1938, Srimati 
Naraini Devi, wife of Pirthi Singh, filed a claim 

under s. ll, Encumbered Estates Act, and prayed 
that 

'jt may specifically be provided in the decroe of this Court 

aOerenqmry unicrS.U, U.P. E. E. Act of 1914 that tho 
proper*) mentioned hereunder is subject to the chargo of 

tkmer» mt€naQCe money of ^ 25 a monbh of your 

., [2 | I h ° learned Special Judge, II Grade, de- 
•Waed the application in favour of Srimati Naraini 

Ate vi. 


[ 3 ] On appeal the learned District Judge set 
asido the order and dismissed the application. 

[ 4 ] A second appeal against the decision of the 
District Judge was filed in this Court. Tho bench 
before which the appeal came up for decision has 
referred lhe question whether the application was 
maintainable under s. ll, U. P. Encumbered Es¬ 
tates Act, for decision by a larger bench. 

[ 5 ] In the referring order a reference was made 
to a decision of the Oudh Chief Court in Chandra 
Bhitslian v. ML Putta Dcci , A. I. R. 1942 oudh 
352. Tho learned Judges were of opinion that the 
view taken in that case was that the liability for 
payment of future maintenance was a debt under 
s. 9, Encumbered Estates Act and they were 
incline 1 to differ from that view. Wo havo care, 
fully read the judgment in the case mentioned 
above and though, at one or two places in the 
judgment, the learned Judges deciding that case 
havo described tho claim as for future mainten¬ 
ance and havo held that it was provable under tho 
Encumbered Estates Act, in the first paragraph of 
tho judgment tho facts have been clearly stated 
and they show that the amount for the realisation 
of wh ch the application for execution was filed 
was tho arrears for which a decree was passed in 
the year 1936 and the future maintenance that 
had accrued due after the date of the decree and 
before the application for execution was filed. It 
was not a case in which tho learned Judges were 
called upon to decide the question whether a 
future liability, which may or may not come in 
existence, had to bo claimed tinder s. 9, Eucum- 
bered Estates Act, and, if not claimed it would be 
deemed to be discharged under s. 13 of tho Act. 
We do not think, therefore, that the view taken in 
Chandra Bhushan's case was really against the 
view that we are inclined to take. 

[6] Tho other case mentioned in the referring 
order is ML Khaloon Began v. Saghir Husain 
Khan , 1945 all. l. j. 378 (f. b.). In that case the 
three learned Judges deciding tho case took three 
different views. Allsop J. was of tho opinion 
that the debts claimable under s. 9, Encumbered 
Estates Act, were debts for which not only the 
liability had been incurred but debts which had 
become payable on tho date of tho application 
under s. 4 , Encumbered Estates Act. Mathur J. 
took the view that all liability — whether in pnie- 
sonti or contingent li ability which may come in 
existence in future—had to bo proved undor the 
Encumbered Estates Act at tho risk of its getting 
discharged under s. 13 , Encumbered Estatos Act, 
if not so proved. The third view taken by Malik J. 
(os he then was) was that only those debts need 
be claimed under s. 9 tho liability for which had 
been incurred before tho date of tho application 
under s. 4, Encumbered Estates Act,—though its 
actual payment may have been postponed and the 
amount could not bo realised by suit on tho date 
of the filing of the application. And in a case 
where the liability was a mere contingent liability. 
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which may ol- may not aviso, then such a claim 
could not bo proved under s. 9, Encumbered 

states Act, for the simple reason that the 

ability had not arisen on the date when the appli¬ 
cation under S. 1 had been tiled by the landlord- 
applicant. 

[7] In the case before us the point is very 
simple. Smt. Naraim Devi could claim mainten¬ 
ance allowance at a rate of ns. 25 a month during 
her lifetime and for each month the liability arose 
as she survived in that month. There is no provision 
in the Encumbered Estates Act for actuarial 
valuation of such a liability and for a decree to be 
passed on the basis thereof. The claim for future 
maintenance which had not accrued due was, 
therefore, clearly not provable under s. 9, Encum¬ 
bered Estates Act. It is not necessary for us to 
deal with this point at any length as we are in 
full agreement with the judgment of Malik J. in 
the Full Dench case of Mt. Klialoon Begam. 1945 
ALL. L. .T. 37s. 

[s] When we come to s. 11 , Encumbered Estates 
Act, we find that any person having any claim in 
the property is entitled to apply to the Special 
Judge. It must be admitted that Sm. Naraini 
Devi has a claim to the property as she holds a 
charge and is entitled to recover a sum of ns. 25 a 
month so long as she is alive. Learned counsel 
appearing for the respondents has urged that an 
application under s. 11 can be filed only by a per¬ 
son who claims a proprietary interest in the pro¬ 
perty. The words in the section, however, appear 
to us to be very wide and an application can he 
made by any person having any claim to the 
property. We cannot say that a person who has a 
claim to recover maintenance allowance from the 
property charged for such payment has no claim 
to such property. 

[9] The other objection is that the applicant 
can only object to the liability for attachment, 
sale or mortgage and in this case Sm. Naraini 
Devi is not objecting to the liability for attach¬ 
ment, sale or mortgage of the property; all that 
she i3 claiming is that she has got certain rights 
which have to be safeguarded at the time of the 
sale. Under s. h of the Act, a landlord-applicant 
has to specify the nature and extent of his pro. 
prietary rights in land and any claimant under 
s. 10 , Encumbered Estates Act, has also to clearly 
specify the nature and the extent of the landlord- 
applicant’s proprietary rights in 'land and the 
nature and extent, if any, of the landlord’s pro¬ 
perty other than proprietary rights in land. If the 
nature and extent of the landlords’ proprietary 
interest had been correctly described then it should 
have been mentioned that the property was sub¬ 
ject to a charge. And in that case no occasion for 
an objection under s. ll, Encumbered Estates Act, 
would have arisen. The naturo and the extent of 
the landlord-applicants’ proprietary rights not 
having been correctly specified it became necessary 
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for Sin. Naraini Devi to file her objection under! 
s. ll, Encumbered Estates Act. 

[ 10 ] We are of the opinion that the application 
was maintainable. 

A K.S. Answer accordingly . 
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Misha and Beg JJ. 

.*1. IP. Lazarus — Appellant v. The State. 

Criminal Appeal No. 63 of 1951, D/- 14 2-1952. 

Pena! Code (1360). S. 304A — Criminal rashness — 
Tests — To judge criminality of accused one should 
put oneself in situation in which accused found 
himself and see what would be his reaction — Driver 
o i gooJs train not seeing raised signal which was 
meant for him due to visual obstruction caused by 
tree and other railway construction but wrongly 
thinking that the lowered signal was meant for him— 
Train carried to a line ending in dead end—Accident 
causing death of persons — Accused held not guilty 
under S. 304A. 

Where a driver of goods train was misled by railway 
siguals due to visual obstructions caused by railway con¬ 
structions and a tree and could not see the raised signal 
meant for him anl thinking that the line was clear (being 
misled by the lowered signals, not meant for him) drove 
on the train on a particular liue, and dashed the train 
against the dead end with the result that some persons 
who were beyond the dead end unautlioriscdly were killed, 
in order to judge of the criminality of the accused it is 
necessary, to put onself in his position and to see what 
in the circumstances which were before him would be the 
normal reaction to these signals of a man situated as ho 
was. It is easy after the event to analyse the happenings 
and to find out possible methods or devices which if 
adopted may have averted the accident. But this would 
be a wrong approach. Criminal rashness means hazarding 
a dungcrous or wanton act with the knowledge that it is 
dftngerous or wanton and the further knowledge that it 
may cause injury but done without any intention to cause 
injury or knowledge that it would probably be caused. The 
criminality in such a case lies in running the risk of doing 
such an a;t with recklessness or iudillerence as to the 
cansequenco. Criminal negligence uu ler S. 304 A is gross 
and culpable neglect or failure to exorcise that reasonable 
and proper care and to take precaution to guard against 
injury either to the public generally or to an individual in 
particular, which, having regard to all the circumstances 
attending the charge, it was the imperative duty of the 
accused person to have adopted. Where the accused 
exercised the ordinary caution which was demanded of 
him inasmuch as he slowed down his train on entering the 
yard, it is dillioult to saddle him with the knowledge that, 
his train was to bo received on the platform with a dead 
end line or failure to notice that a further signal which 
was intended for that particular line but which was 
obstructed from view, was not lowered. It is impossible, 
to insist in such a case that the driver should have 
discernei that the sigmls which misled him were not 
intended for him. His notion might he unfortunate but 
could by no means be callel grossly negligent : 8 All. 776 
and A. I. It. 192G Gil. SOU, Applied'. [P<m 4] 

S. D. Misra ami Thnkuv Prasad Misra — for Appel¬ 
lant; Jogdish Gopal Mathur for Deputy Government 
Advocate — for the State. 

REFERENCES : Court war/ Chronological/ Taras 

C81) 8 All 776 : (1SS1 All W N 182) 4 

(’20) 53 Cal 333: (A 1 R 1926 Cal 300: 27 Cri L J 153) 4 

Misra J.—The accused-appellant, A. \V. Laza¬ 
rus, lias been convicted by the learned Sessions 
Judge of Ilardoi under s. 304 a, Penal Code, for rash 
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and negligent driving. Ho lias been sentenced to 
four months' rigorous imprisonment. The incident 
in connection with which the appellant was tried 
took place on 15 1 1950, at 8.2 a. m. in the Railway 
yard of Hardoi station. Lazarus was driver of a 
fast goods train no. 216 down coming from 
Saharanpur towards Balamau. 

[2] The facts established by the prosecution, 
and not disputed on behnlf of the accused, are 
that the aforesaid down goods train was not 
scheduled to stop at Hardoi station but it was to 
run through to Balamau, that shortly before its 
arrival at Hardoi another train running in the 
same direction had arrived on platform no. :> 
at 7.30 A. m., that it was due to leave at 7.51 but 
due to some trouble in one of the component 
wagons its departure was delayed till 7.56, and that 
while the 84 down parcel train was still at Hardoi, 
the Kaurha Station, which precedes Hardoi on the 
western side, asked for line clear for 216 down 
goods express and the control which was contact- 
ed authorised the reception of the train and the 
giving of the lino clear expecting that by the time 
she reached Hardoi 84 down would have left. The 
lino clear was given as directed but when the 
goods train approached Hardoi, the station master 
informed the Control of the fact that the parcel 
train was still standing on platform no. 3 and 
asked for directions regarding the entry of the 
train driven by Lazarus and that in consequence 
of the instructions received by him ho directed 
that tho goods train should come on platform 
no. 5 and be stopped there. Hardoi station 1ms 
five lines altogether. Lines nos. 1 and 2 are meant 
exclusively for up trains, going from Lucknow 
towards Saharanpur Lino no. 3 runs through the 
station and is common both for up and down 
trains, while lines nos. 4 and 5 are exclusively 
meant for tho use of trains coming from Saharan- 
pur side and proceeding towards Lucknow Line 
no. 5 normally terminates in a dead end at which 
there is a sand hump, but it is also connected 
with the other lines and can be so operated as to 
allow a train to pass through line no. 5 on to the 
main track. The normal system adopted in guiding 
a through train at Hardoi station was that the 
outer or distant signal and the home or the inner 
signal had to be lowered and tho two starters, i. e. 
both tho starter and tho advance starter siguals 
had also to bo depressed. If it was intended, on 
tho other hand, to stop an incoming train at the 
station, tho starter signal and tho advanco starter 
signal had to be raised. When no. 216 down goods 
express reached Hardoi, the driver found that the 
two outer signals and the advance starter signal 
were down. The starter signal of platform no. 5 
was up but it was obstructed from viow by a 
hanyan tree and a raised water tank and a pninp 
house. Tho accused saw that ono of the starter 
signa s was depressed, but as it turned out that 
signal related to no. 3 and not line no. 5 . In 
cringing m the train Lazarus slowed down at the 
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outer signal. He ran through the home signal 
and when his train was guided on to line no. 5, 
he was running at a speed of about ten miles an 
hour, being under tho impression on account of 
the lowering of tho starter signal of the main 
line and the advance starter signal that he was 
to pass through in accordance with the schedule. 
When he proceeded further on platform no. 5, 
the starter on line no. 5 came into view. Ho then 
suddenly realised his mistake and tried to bring 
the train to a stop, but it was then too late. The 
train was sufficiently heavily loaded and it ran 
through the sand hump into some huts which lay 
beyond it. with tho result that four persons, who 
were in unauthorised occupation of the huts wore 
killed and two other persons belonging to the 
military personnel who were in third wagon or 
tho train without anyone being awaio of it also 
received fatal injuries. 

The Court below has found that Lazarus should 
have known that the eastern advanco starter 
signal controlled three lines, that the fact that 
the starter signal of line no. 5 was not visible to 
him should have impelled him to exercise extreme 
caution and to have either stopped the train or to 
have brought it to a crawling i«ce and that in 
failing to observe the precaution the accused acted 
grossly negligently and was liable to conviction. 

[3] It is urged on behalf of the appellant that 
tho whole incident was occasioned by u mere 
error of judgment on the part of the accused, that 
Lazarus was not called upon to exercise any 
degree of care and caution that ordinarily a 
prudent driver of a Railway engine should do in 
tho above circumstances and that tho fact that 
the driver’s view of the starter signal of platform 
no. 5 was obstructed by the banyan tree and the 
other Railway constructions and the further fact 
that the huts which were not meant for human 
dwelling were occupied by unauthorised men and 
the two military men who according to tho rules 
were not supposed to bo in any wagon up to 10 th 
wagon wero in fact in the third wagon, were in 
fact the more proximate causes of tho deaths. 

[4] We have carefully aud anxiously examined 
the case and in our estimation the facts narrated 
above do not fix any criminal liability on the 
accused. The unfortunate incident, it appears to 
us, was brought about by an extraordinary com¬ 
bination of events, tho existence of which tho 
accused could scarcely have divined. Ho reached 
the distant signal at 8-1 a. m. nnd ho found the 
tlireo signals, namely tho outer signal, the home 
signal and the advanco starter signal, down. He 
also found that another starter signal in the 
direction of Balamau was depressed. There is 
nothing to show that he was aware of tho fact 
that the parcel train had just loft Hardoi that the 
starter which was depressed was intended to guide 
that train and the pointsman had not yet had the 
time to put it off.’ His own train was scheduled 
to run through Hardoi. The signal of the platform 
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into which Lazarus was to conic was not visible 
and wc apprehend that ordinarily a prudent driver 
in these circumstances could scarcely have sensed 
danger. It is easy after the event to analyse the 
happenings and to find out possible methods or 
devices which if adopted may have averted the 
accident. In order to judge of the criminality of 
the accused it is necessary, however, to put one¬ 
self in his position and to see what in the circum¬ 
stances which were before him would be the 
normal reaction to these signals of a man situated 
as he was. Criminal rashness, as laid down by 
Straight J., in Empress of India v. Ida Bey , 3 
ALL. 776 and by a Division Bench of the Calcutta 
High Court in II. IF. Sinilh v. Emperor , 53 cal. 
333, means hazarding a daugerous or wanton act 
with the knowledge that it is dangerous or wanton 
.and the further knowledge that it may cause 
injury but done without any intention to causo 
injury or knowledge that it would probably bo 
caused. The criminality in such a case lies in 
running tho risk of doing such an act with reck¬ 
lessness or indifference as to the consequence. 
Criminal negligence under s. 30IA is gross and 
culpable neglect or failure to exercise that reason¬ 
able and proper care and to take precaution to 
guard against injury either to the public generally 
or to an individual in particular, which, having 
regard to all the circumstances attending the 
charge, it was the imperative duty of tho accused 
j person to havo adopted. As stated above the 
accused exercised the ordinary caution which was 
[demanded of him inasmuch as he slowed down 
ibis train on entering tho yard. It is difficult to 
'saddle him with tho knowledge that his train 
;was to bo received on platform no. 5 or failure 
ito notice that a further sigual which was intended 
(for line No. 5 but which was obstructed from view 
iwas not lowered. It is impossible, in our judg- 
jmont, to insist that Lazarus should havo discern¬ 
ed that tho down advance starter and the more 
proximate starter were intended for the parcel 
train and not for him. Ilis action was unfortunate 
but in our opinion it was by no means grossly 
(negligent. 

[5] Having regard to the result arrived at on a 
survey of facts, it is not necessary to go into tho 
• uestion whether the act of the accused was 
or was not causa causans of the deaths complain¬ 
ed of. 

[G] Wo hold that the accused is not guilty of 
the charge under s. 30U, Penal Code. Wo accord¬ 
ingly allow the appeal, sot aside the order of tho 
learned Sessions JuJgo and acquit A. W. Lazarus 
of tho chargo under s. 30iA, Penal Code. Tho 
accused.appcdlant is on bail. His bail bonds will 
lie discharged. 

[7] The connected revision arises out of a notice 
for enhancement of sentence issued to Lazarus on 
a perusal of tho Sessions statements by one of 
the learned Judges of this Court. In view of the 
finding reached above, this revision must be dis¬ 


missed and the notice or enhancement of sentence 
discharged. We order accordingly. 

BR/J.D. Order accordingly. 
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Malik C. J. and Misha J. 

Ncwazish Ali Khan — Appellant v. Raja 
Bhanu Pratap Singh — Respondent. 

First Ex. Decree Appeal No. 34 of 1948, D/- G-2-1952. 

Civil P. C. (1903), S. 48 _ Application for transmis¬ 
sion of money decree to another Court for execution — 
Mode of execution not indicated — Property sought to 
be attached and sold not mentioned — Application is 
not under O. 21, R. 11(2)— Application to transferee 
Court, indicating mode in which and property against 
which execution was sought — Such application held 
fresh application — Application filed beyond 12 years 
from date of decree is burred — (Civil P. C. (1903), 
0 21, R. 11 (2) ). 

A simple money decree was passed on 14-8-1983. Both 
the judgment-debtor an l the decree-holder had die 1. On 
10-8-1945 an application was made for substitution of 
names nul for transmission of decree to another Court for 
execution No property of the judgment-debtor was within 
the jurisdiction of the Court which passed the decree. This 
application for transmission did not furnish any list of 
properties which were to be sold in execution of the decree. 
No mention was made in what manner the decree wis to 
be executed. It was not an application in accordance with 
0. 21, K. 11 (2). A certificate un ler S. 39, Civil P. C. was 
issued on 12-12-1.146, transferring the decree to the Court 
where it was sought to he executed. This Court received 
the certificate on 16-12-1946. On 80-S-1947 an applica¬ 
tion for execution of the decree wis filed in the transferee 
Court, praying that the properties mentioned therein bo 
attached and sold. A list of properties was attached to 
the execution application : 

Held that tho application of 10-8-1945 was not an appli¬ 
cation as contemplated by O. 21, R. 11 (2) aud that it 
could not hi said that the appliotion of 30 8-1947 was 
unnecessary. Application of 8U-8-1947 was a fre>h applica- 
tion and having been filed beyond 12 years was birred 
under S. 48, Civil P. C. Case law referral. [Paras 6, 6] 

Anno. Civil P. C., S. 43. N. 7; O. 21 R. 11 N. 12. 

A. P. Nigam and Shafiqur Rahman —for Appellant; 
Bishtin Singh — for Respondent. 

REFERENCES : Courtwar/ Chronological/ Paras 

(•29) A I R 1929 P C 2o9 : (113 Ind Cas 268) 8 

(’ 1) A I R 1931 All 134 : (58 All 419) 7 

(’ll) 35 Bom 103 : (8 Ind Cis 168) H 

(’23) 50 Cal 743 : (A I R 1924 Cal 1311 « 

(’13) A I R 1 >48 Nag 189 : (I b R (l'>47) Nag 497) 8 

(’29) 8 Pat 462 : (A I R 1929 Pat 407) 8 

Malik C. J. — There was a decree for a largo 
sum of money passed by the Civil Judge, Luck¬ 
now, on 14-8-1933. It was a simple money decree 
and various attempts were made to execute tho 
decree. Both the judgraont-debtor and the decree- 
holder died and on 10-8-1945, au application 
was made for substitution of names and for 
transmission of the decree to the Bahraich Court 
for execution. The prayer in the application is 
as follows : 

“Jinab Ali sail degreedar mustadni Hfti ki awallan hash 
O. 21 Qiida 16 (sic) Ziibtn Dew mi bajai Rini Mauraj Kucr 
degreedar kc sail ka n:un b.\£uinredegrcedar qaim fnrinaya 
jawe aur hash dafa 50 Zibtn Dew mi bajai Niwab Moham¬ 
mad Ali Khan Qazilbash madeeun mutwaflfi ke wirisai 
qabizan jaidad ushkhash munderji Kliata No. 9 durkhaast 
baza ka n un qaim hokur bad hu hash dafa 39 certificate 
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intoqali banam Civil Judge Sahib Bahadur Bahraich 
bheja jawo aur mutalba munlerje ijrai huza mublikh 
Bs. 86043-7-8 ba izafa kharclm ijm lmza w.i sud aiud.i 
wasul kara diye jawen.” 

[2] Certain objections were filed by the other 
side and these objections were dismissed by an 
, order dated 23-11-1946. An appeal tiled to the 
r Chief Court was dismissed on 11-9-1050. On 12 - 12 - 
46 a certificate uuder s. 39, Civil P. C. was issued 
transferring the decree to the Court of the Civil 
Judge Bahraich for execution. The certificate 
was received in the Bahraich Court on 10-12-1916. 
On 30-8-47, an application for execution of the 
decree was filed in the Court of the Civil Judge, 
Bahraich, in which the prayer was as follows : 
“Sir, 

The decree-holder prays that according to O. 21, R. 54/GG, 
Civil P. 0. the immoveable property, the kotliis, tho 
houses, anl the village mentioned in the list attached to 
the application for execution of decree, be attached and 
joll uni that Rs. 385*2*2-7-3, the amount due un-ier the 
decree as detailed below be got realized. 


The amount men- 

Interest 

Amount 

Grand 

tiouol in the transfer 
certificate. 

• 

from 

11.8 45 
to 

30-8-47 

on 

of 

interest 

Total 

Rs. 

Rs. 20304 

Rs. 

Rs. 

36071.11.3 

at 6 p. c. p. a. 

2450 

38522-7-3/ 1 


A long list of properties was given, by the sale of 
which the decretal amount was to be realized. An 
/ objection was taken that the decreo having been 
[Missed on 14-8-1933, tho application for execution 
tiled on 30-8-1947, was barred uuder s. 48, Civil 
P. C., as it was tiled more than 12 years after the 
date of tho decreo. This objeetiou was disallowed 
and the lower Court held that tho application for 
execution was within timo, as it was in continua¬ 
tion of the previous application dated 10 - 8 - 1945 . 
This appeal was filed against tho decision of tho 
lower Court and the only poiut for consideration 
is whether tho application filed on 30-8-1947, was 
barred uuder 8. 48, Civil P. C. 

[3] Respondent’s learned counsol has urged that 
tho application dated 10-8-1945, was an applica¬ 
tion for execution of tho decree and by the applica- 
tiou dated 30-8-1947, merely a list of the properties 
to be sold was given and it was not a fresh 
application for execution. 


[4] Section 39, C. P. C. provides for an applici 
tion to be inado to the Court for transfer of thi 
execution to another Court within the jurisdictic 
of which tho judgment-debtor has property. Tl 
entire property in the possession of the judgmen 
debtors was outside tho jurisdiction of the Liu 
know Court and was within the jurisdiction of tl 
oahraich Court. Tho judgment-debtors were als 
residing outside tho jurisdiction of the Luckno 
uourfc. No list of properties were given in tt 
application filed on 10-8-1945, nor could the decre 

J!u Xe ? U ed ftgainst khe P 0rson of the iudgmen 
aebtor s repi-esentativos as the decretal amour 

* ea *’ zed from ^e property left by th 
judgment-debtor who was dead. 


[ 5 ] Learned counsel for the appellant has 
drawn our attention to o. 21, R. 10, Civil P. C. 
and has urged that an application under S. 39 
can in no circumstances be an application for 
execution and aftor the decree is transmitted t# 
another Court an application for execution has to 
bo made to that Court. He has also drawn our 
attention to r. 181 of the Oudh Civil Rules, 
which is as follows: 

“A decree received lor execution from another Court 
shall be cutere 1 in the Register of Non-Judicial iliscel- 
htneous Cases. As soon as an applic.ition for execution ol 
the same is ma le, along with such application, the docu¬ 
ments mentioned in O. 21, R. 0, shall be laid before 
the Court." 

This rule makes it clear that a fresh application 
for execution has to be made to tho Court to 
which the decreo is transmitted and that Court 
would take no steps to execute the decree so long 
as it is not moved in that behalf by the decree- 
holder. Order 21 , R. 10 lays down to which Court an 
application for execution can bo made and so far 
as we can see, prima facie, without finally com¬ 
mitting ourselves to that view, it does nob say 
that if tho property, against which the decree- 
holder wants to proceed, is situate within th# 
jurisdiction of auother Court, a fresh application 
has to be made to that Court even if an applica¬ 
tion for execution has beeu made to tho Court 
which passed tho decreo in which tho properties 
against which the decree-holder wants to proceed 
have been included. In case, however, a proper 
application for execution had been made to the 
Court which passed the decree along with a 
prayer for transmission of tho decree to auother 
Court or along with a separate application under 
s. 39, and that Court had sent tho application for 
execution to tho Bahraich Court, it might have 
been necessary for us to consider whether an 
application for execution made to tho Court tt 
which the decreo had been transferred in accor¬ 
dance with the provisions of R. 181 of the Oudb Civil 
Rules was a fresh application or was a mere 'con¬ 
tinuance of tho previous application. It is nob 
necessary to express any opinion on this point as 
in our view tho application filed on 30-8-1947, 
must bo in tho circumstances of this case deemed 
to be a fresh application. 

[G] Wo have already said that the manner in 
which the decreo was to be executed was not 
given in the application of 10-8-1945, nor did that 
application furnish any list of properties which 
were to be sold in execution of the decree. Order 
21, R. l] ( 2 ) sets out what an application for exe¬ 
cution should contain and it provides that the 
application should mention tho mode in which 
tho assistance of the Court is required. It requires 
tn f er a ^ ia that the decree holder should mention 
what properties are to be attached and sold or 
sold without attachment for the realization of 
the decretal amount. No such details, as we have 
already said, wero furnished in the application. 
It cannot be said, therefore, that the application 


76 Allahabad Lakhpat Ram v. State (Wali Ullah J.) 

of 30-8 1947, was unnecessary and ifc was merely to 


revive or to continue the previous application of 
10-8.1945. In the application of 30-8.1947, a long 
list of properties was mentioned by the sale of 
which the decretal amount was to be realized. 

[7] There are a number of decisions on the 
point and the view appears to be almost unani¬ 
mous that the decree-holder cannot after the 
expiry of 12 years add fresh items of property to 
the list of properties already given by him in his 
previous execution application tiled within 12 years 
and proceed against items of property which had 
not been included in it. If the decree-holder had 
no right to add new items of property after the 
expiry of 12 years, it follows that ho cannot give 
a fresh list, not having given any such list within 
time. The case in point is U. TJavdhu Singh v. 
K. T. Bunk, Lt., Gorakhpur, a. i. n 1931 ALL. 
134, where a Bench of the Allahabad High Court 
held that: 

“It seems to us that the <lecree-hol«ler is now seeking to 
attach fresh property and liis application for the attach- 
ment of this new property is a fresh application within 
the meaning of S. 49, Civil P. C., and having been made 
more than 12 years after the date of the decree, cannot be 
entertained.” 

The same view was taken in a number of deci¬ 
sions of this Court, but it is not necessary for us 
to give a reference to them. 

[8] In Hayatunnma v. Achia Khatun , 50 cal. 
743, a Bench of the Calcutta High Court took the 
same view. It was hold that: 

“A decree-holder should not be allowed, by subsequent 
application made after the expiry of the period of limita¬ 
tion for execution of the decree, to add other properties to 
the list given in his original application, presented within 
the period of limitation.” 

This view was followed and the reason for it 
was given by a Bench of the Patna High Court in 
Jagannath JJas v. Chamn liaghunath , 8 pat. 462. 
At p. 467 the learned Judge said: 

“It i6 contended that the fact that a previous applica¬ 
tion for execution was pending in which an amendment 
was sought to be made showed that the decree was still 
subsisting and had not been barred; but this in my opin. 
ion docs not entitle the decree-holder to apply to the 
Court to proceed against the other properties, and the 
principle upon which amendments of pending execution 
petitions are allowed is, in my opinion, based upon the 
fact that a substantive application for execution could 
have been entertained on the date the application for 
amendment was filed.” 

With this view the other learned Judge Macpher- 
sou agreed. A learned single Judge of the Nagpur 
High Court considered all these cases and took 
the same view in Prayagdas Shankerlal v. Ml. 
Indirabai, A. i. it. 1918 Nag. 189. The view of the 
Bombay High Court to the same effect is in 
Jeewandas v. Ranchoddas, 35 uom. 103. Lastly, 
the Privy Council seems to have affirmed that 
view in a case that went from Patna:— Maharaj 
Bahadur Singh v. A. H. Forbes, a. i. n. 1929 
P- c. 209. A money decree was passed on 10-7-189G. 
The last application filed within 12 years was 
dated 9-5-1908. The prayer in the application was 
that certain items of property mentioned therein 
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which were Patni rights were to be sold in execu¬ 
tion of the decree. To the sale of these properties, 
however, various objections were taken and the 
litigation remained pending for a long time with 
the result that the decree-holder in 1915, 1917 and 
1918 made fresh applications for sale of other 
properties belonging to the judgmont-debtors. 
Their Lordships held that the applications filed 
in 1915, 1917 and 1918 must be held to be essen¬ 
tially different in character from the application 
filed on 9.5.1908, and these applications must be 
deemed to be barred by limitation under s. 18 , 
Civil P. C. 

[9] The result, therefore, is that (his appeal 
must be allowed and the order of the lower Court 
set aside. The application for execution filed on 
30-8-1917, must bo deemed to be barred b> limita¬ 
tion under s. 18 , Civil P. C., and it is dismissed. 
In view of the facts of the case we do not feel 
disposed to grant any costs to the judgment-deb- 
tors. The parties will bear their own costs in both 
the Courts. 

B./B.G.D. Appeal allowed. 
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Lakhpat Bam Sharma—Applicant v. State. 

Criminal Bern. No. 903 of 1953, D/. 1-2-1952. 

Criminal P. C. (1898), S. 344 — Section does not 
apply to appellate or rcvisional Court. 

The provisions of S. 344, Criminal P. C., do not apply 
either to an appellate Court or to a rcvisional Court. The 
application of S. 844 must he confined to the Court which 
deals with either a trial or an enquiry. Case law referred . 

[Para 13] 

Anno. Criminal P. C., S. 844 N. 2. 

S. N, Divali — for Applicant; Addl. Oort. Advocate— 
for Opposite Parly . 

REFERENCES: Court war/Cbronological/ Paras. 

(*02) 1902 All W N 59. 2, 5, 7 

('Ob) 28 All 207: (2 Cri L J 603). 2, 4, 7 

(’33) 55 All 301: (A. I. R. 1933 AU 264: 34 Cri L J 414 

F B). 12 

(’05) 9 Cal W N 18. 5 

(’20) 21 Cri L J 201 : 5J Ind Cas 985 : -(A I R 1920 Lah 

289). 2, G 

(’8G) A I R 193G Sind 235: (38 Cri L J 119). 2, S 

Order. — This is an application in revision 
against an order passed by the learned Sessions 
Judge in whose Court the appeal s! the applicant 
was pending at the time. By this order, the 
learned Judgo adjourned the hearing of the appeal, 
but at the same time ordered the applicant to pay 
ns. 100 , - as costs of adjournment to the respon¬ 
dent. 

[ 2 ] Against this order of the learned Judgo, the 
applicant has come up in revision to this Court. 
It is contended by learned counsel for the ap¬ 
plicant that the learned Judgo had no jurisdiction 
to award costs on account of the adjournment of 
the hearing of the appeal. Ho has contended 
that s. 344 which occurs in chap. 14, Criminal 
P. C., which is headed as “General Provisions as 
to Enquiries and Trials' 1 has no application to an 
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appellate Court or a rovisional Court. It is con- 
ceded by learned counsel that adjournments 
ordered under s. 344, Criminal P. C.. can bo made 
on such terms as tho Court thinks tit. These 
terms may include payment of costs. The argu¬ 
ment of tho learned counsel, however, is that tho 
. provisions of s. 344, Criminal P. C„ aro confined 
to the Court which is holding either an enquiry 
or a trial. In support of his contention, learned 
counsel has rolied upon (l) the case of Mathura 
Prasad v. Basant Lai, 28 all. 207, ( 2 ) tho case of 
King Emperor v. Chltabraj Singh, 1002 all. w. n. 
59, (3) the case of Suraj Blum v. Emperor, 21 cri. 
L. J. 201 (Lah.) and (4) tho case of Jcthanand 
ThatuarJas v. Tahil Bam, a. i. k. 1930 sind 235 . 
In King Emperor v. Chhabraj Singh, the facts 
were that Chhabraj Singh was tried and convicted 
by a Magistrate of an offence under s. 384, Penal 
Code, and was sentenced to eighteen months' 
R. I. Chhabraj Singh appealed against his convic¬ 
tion and sentence to the Sessions Judge. At tho 
date of the hearing of the appeal, an application 
for an adjournment was made by the Public Pro¬ 
secutor. In the circumstances of the case, the 
learned Sessions Judge granted an adjournment 
and ordered payment of its. 75 by Government (o 
the appellant. 

[3] Against this order an application in revision 
was filed in this Court. Blair J. who decided the 
revision, expressed tho view, “I know of no power 
to grant such costs” and allowed the revision 
and set aside tho order in respect of costs. 

[4] The next case reforrod to is that of Mathura 
Prasad Basant Lai, 23 all. 207. In this case 
the applicant, Mathura Prasad, had filed a com- 
plaint against Basant Lai under s. 500 , Penal 

first°'cla« e wi T tried by a Ma S‘ st ™ te ^ the 

Conrt oMu\ h r e - t ie t CnS ° was pendin 8 the 
Court of the Magistrate, a date was fixed for the 

SHSTte Z ° f fc i h6 1)ro3ecution witnesses. 
V n that date - the complainant did not apnear and 

Tir^ e f^ nte ^r the Court that he was ill 
The Court did not believe tho excuse to be genuine 

ad J ourned the case under s. 344 ’ 
Criminal 1C., and ordered the complainant to 

P»y ml. to Basant Lai as tho SToU^ 

[5] On a revision filed in the n 

learned Sessions Judge to have the order relatin'” 
to costs set aside, the Sessions Judge made a re" 
ference to the High Court. In that case Richards 

P ^°“ 3ldered the provisions of s. 344, Criminal 
P. C. The case of King Emperor v rhhni- 

Swh, 1902 ALL. w. N. 59 was also referred to^bnt 

f ou d “ d tliat in ' tu »‘ 

mua „a? w ” * S’T™"' 0 ’ 1 °f c “ l - 

proviBions „ f Y 8 «' ?g£S P c' ** 

trrr en v°^ S’t?(25*5 

party m whose favour the order for adjourn* 


ment was made. In this view of the matter, the 
reference was rejected. 

[6] The next case which has been referred to by 
learned counsel is that of Stir a j Bhan v. Em¬ 
peror, 21 Cri. L. J. 201 : 54 ind. cas. 985 (Lah). 
In this case, tho point which arises in the present 
cilse directly arose. The applicant Suraj Bhan had 
been convicted by tho District Magistrate under 
ss. 471 /1 1 4 and 420/114. He filed an appeal against 
his conviction in the Court of the Sessions Judge. 
The hearing of the appeal was twice adjourned as 
the counsel for tho Crown could not appear. 
Later, an adjournment was sought by the ad¬ 
vocate for the accused as he wanted some papers 
to be sent for. Adjournment wa3 allowed and 
tho accused applicant was ordered to pay its. 100 
ns costs. 

[7] Against tho order in respect of costs, a 
revision was filed in the High Court of Lahore. 
This was allowed and it was hold by the learned 
Judge, Abdul Raoof J., that a criminal appeal 
could not strictly bo said to be either an enquiry 
or a trial. It did not, therefore, fall within the 
purview of s. 344, Criminal P. C. In this view of 
the matter, it was held that the learned Sessions 
Judge had no power to pass an order in respect 
of costs of adjournment. In this case, reference 
was made to the case of Mathura Prasad v. 
Basant Lai, 28 all. 207 and also to the case of 
King Emperor v. Chhabraj Singh, 1902 all 
W. N. 59. 

[s] Lastly, learned counsel for the applicant 
has referred to the case of Jcthanand Tha war das 
v. Tahil ram, a.i.r. 193G sind 235. That was a 
case in which a revisional application, which was 
pending before an Additional Sessions Judge, was 
adjourned on the ground that the applicant was 
unwell and was also away from the station Tho 
learned Judge however, granted the adjournment 
on condition that the applicant deposited the fee 
of the Special Public Prosecutor within a week. 
A Division Bench of tho Sind Judicial Commis¬ 
sioners Court held that tho provisions of s. 344 , 

Criminal P. C. did not apply to proceedings in 
revision at all. ° 

[9] In view of the rulings referred to above 
learned counsel has contended that the applica 

o S,°o Cn 3 V* , C lT a ! P - C ” musfc b0 ined 
to the Court which deals with either a trial or an 

laTconrf n l d T,! 10t appl y to tlxo appel¬ 
late Court or a revisional Court. 1V 

men? 3 ? 1 hav ° i heard fc | 10 Iea ™ed Assistant Govern- 
Tf i d : 0Cat * 0n tho P° iu ‘- His contention is 
„ . . a “ “PPeal is merely a continuation of an 

hif™ Y ri r ° r enquiry ' Th,lt boin ° tli0 Position 

ch lT“5“H° n r • that provisions contained in 
ch. 14 of the Criminal P. C-, including s 344 

be applied not only to the 
in the C fi Ur ° r he C °i rt Which holds a “ enquiry 

-Kt s“ lso 10 “ - 
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[11] Learned counsel has, however, not been 
able to cite a single ruling in which it has been 
held that the provisions of s. 344, Criminal P. C., 
which authorise an order with regard to costs of 
an adjournment have been applied to an appellate 
Court. 

[ 12 ] In the course of arguments reference was 
made to bs. 423 (l) (d) and 439, Criminal P. C. 
Section 423 (l). Criminal P. C., deals with the 
powers of an appellate Court in disposing of an 
appeal. Section 423 (l) (d) refers to the power of 
an appellate Court to pass any consequential or 
incidental order that may be just and proper. 
Section 439 (l). Criminal P. C., which deals with 
the High Court’s power of revision, refers to s. 123, 
among other sections, and provides for the exer¬ 
cise of any of the powers conferred on a Court of 
appeal by those sections including s. 423 by the 
High Court in the exercise of its revisional juris¬ 
diction. 

In Kapur Chand v. Suraj Prasad , 55 all. 
301, a Full Bench of three learned Judges of this 
Court had to deal with the question of costs in 
proceedings under S. H5, Criminal P. C. Inter 
alia , the Full Bench had to consider the scope of 
h. 423 (i) (d). It was held that under that pro¬ 
vision the appellate Court had power to amend 
the order appealed from and further pass such 
orders as follow from or are accessory to the 
order pissed. It was held definitely that those 
provisions “did not mean that the appellate Court 
may pass any order as to the costs of the appeal 
itself.” 

[13] In view of the authorities discussed above, 
it would seem to follow that the provisions of 
s. 344, Criminal P.C.,—the only provisions in the 
Code of Criminal Procedure which have been 
referred to by learned counsel in the course of his 
arguments—do not apply either to an appellate 
Court or to a revisional Court. 

[14] For the reasons given above, this applica¬ 
tion in revision is allowed, and the order of the 
learned Sessions Judge in respect of the payment 
of ns. 101 ) as costs of adjournment is set aside. The 
amount, if it has been paid, must be refunded. 

BJR.G.D. Revision allowed. 
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Mauji Lal — Defendant. Appellant v. J agnail - 
dan Ram — Plaintiff and others , Defendants - 
Respondents. 

Second Appeal Nos. .017 of 1940 i»n 1 208 of 1948, 1)/- 
16-1-1952. 

(a) Hindu Law — Widow — Alienation — Widow 
along with next reversioner executing a composite 
deed of surrender and gift—Deed held not binding on 
reversioners after widow’s death. 

K, a Hindu widow, ftloug with the nearest reversioner 
executed ft composite deed of surre ’ * and gift. In the 
first portion of the deed . cxp*;«» d .uat she surrendered 
all her life-interest in the , -operty in favour of J. 

In the Ifttter portion both .-ml J purported to make ft 


gift of the entire property in favour of J/, tho step-son 
of K: r 

Hell, that the deed could not operate either as a valid 
surrender of the rights of the widow in the property in 
favour of J or as a valid gift in favour of M and, there, 
fore, it was uot binding on the reversioners after the death 
of the widow A*. When a deed of such a composite charac¬ 
ter is executed jointly, it cannot be said that there had 
been any priority in the surrender vis-a-vis the gift of the 
property. Moreover it was clear from the deed that the 
allege 1 surrender to J was not genuinely contemplated 
an i that it was just a cloak which was considered neces- 
sary to validate the transfer of property to M in whom K 
was interested: A. I. R. 1)18 V. C. 196, Ex pi ; A. I. R. 
1935 All. 73, Bel on.; A. 1. R. 1934 Bom. 351 and A. I. R, 
1939 Bom. 79, Disting . [Paras 4, 5, G. 10 and 11] 

(b) Limitation Act (1903). Arts. 61 and 120 — Suit 
by reversioner against Hindu widow for recovery of 
certain sums of money spent for widow - Suit brought 
after eleven years from date when it was spent is bar¬ 
red whether Art. 61 or Art. 120 is applicable. 

[Para 12'» 

(c) Civil P. C (1903), S. 11, Expl. VI - Previous- 

suit by Hindu widow against reversioner II — H not 
contesting suit as manager of joint family consisting 
of himself and his brother J but defending suit by 
alleging that property in suit was joint family pro¬ 
perty—Subsequent suit by J for possession of property 
for benefit of himself and 7/ —Decision in previous 
suit operates as res ju licala. [Para 13 

Anno. C. P. C., S. 11 N. 63a. 

Shambhu I 1 rasa /, Cliatur Bhuj Sakai and BaUshwari 
Prasad — for Appellant; A. P. Pandey — for Pcs- 
pondents. 

REFERENCES: Courtwar/Chrouological/ Paras. 
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Judgment. — Srimati Kishan Dei, succeeding 
to the property in suit as a limited owner either 
in the capacity of a widow of Ram Swarup or as 
a mother of Parshottam, her son remarried Har 
Narain and later she and Jai Karan executed a- 
deed which ostensibly is a combination of a deed 
of surrender by her in favour of Jai Karan and a 
deed of gift by both Jai Karan and horse!f to 
Mauji Ram, son of Har Narain, her second hus¬ 
band. Jagbandhan sued Kishan Dei, defendant 1, 
Mauji Ram, defendant 2 . Mahesh Ram, son of Jai 
Karan, defendant 3, and Hanuman Prasad, brother 
of the plaintiff, defendant 4, for an injunction 
against defendants 1 to 3 preventing them from 
interfering with his possession of the property in 
suit, it being alleged that he was in possession as 
a survivor of the joint family which originally 
consisted of Beni Prasad and Ram Lal, brothers, 
who reunited after there had been a partition 
between them and their other four brothers. The 
allegation of Ram Lal and Beni Prasad reuniting 
to form a joint family was not accepted by the 
Courts below. Tho alternative case of Jagbandhan 
was that tho composite deed of surrender and 
gift executed by Kishan Dei and Jai Karan was 
not binding on him after the death of Kishan Dei, 
in case it be held that Beni Prasad and Ram Lal 
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bad separated and did not reunito. Botli the 
Courts held that this deed was not binding on 
Jogbandhan after the death of Kishan Dei. Mauji 
Ram, therefore, filed this appeal against this 

decree. # . 

[2] Jagbandhan had also claimed in the suit 

ownership of house No. 3 in list 4 c ' attached to 
the plaint on the ground that he had built it 
fifteen or sixteen years back. Ho also claimed 
Bs. 600 which he had incurred in meeting the ex¬ 
penses in connection with two suits instituted by 
Kishan Dei and in depositing rs. 300 which sho 
was ordered to deposit under a decree of the 
Court. These two claims were disallowed. The 
claim for the house was disallowed on the ground 
that a decision in a previous suit between Kishan 
Dei and Hanuman Prasad, defendant 4, brother 
of Jagbaudhan plaintiff, operated as res judicata. 
The claim for rs. 500 was disallowed on the find¬ 
ing that the claim was made after the expiry of 
the necessary limitation. Jagbandhan has prefer¬ 
red second Appeal no. 258 of 1948 against the 
decree disallowing his claim with respect to these 
two items. 

[ 3 ] I am of opinion that both the appeals 
should fail. 

[ 4 ] The deed in suit was executed in 1940 by 
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be unnecessary for her to join in a gift deed 
executed by Jai Karan to whom property passes 
after her surrendering the property, but her con¬ 
duct is very much relevant in de'ermining whe¬ 
ther she hau really surrendered. To my mind, 
her conduct does not indicate that. It only indi¬ 
cates that she was not probably trusting Jai 
Karan to do what might have been agreed upon, 
between them with respect to tho ultimate transfer 
of the property to Mauji Ram, in whom sho was 
interested as a stop-mother. Probably, for practi¬ 
cal purposes tho execution of this deed made no 
difference to her enjoying the fruits of this pro¬ 
perty. In this view of the matter, I hold that 
this deed falls short of proving that Kishan Dei 
had surrendered her rights in this property to Jai 
Karan, the nearest reversioner at the time. 

[5] In the alternative, it has been argued for 
the appellant that this document be treated as a 
joint gift deed by her and Jai Karan, the nearest 
reversioner, to Mauji Ram and that, therefore, it 
should he held to be valid. I do not think so. Jai 
Karan's joining as a donor in this deed cannot 
make the execution of the gift deed by Kishan 
Dei valid. She could not execute the gift deed of 
the property which she hold as a limited owner. 
Jai Karan could not execute a gift deed of pro- 


Kishan Dei and Jai Karan. In the first portion of 
the deed Kishan Dei expressed that she sur¬ 
rendered all her life interest in the entire property 
in favour of Jai Karan, executant No. 2 , and gave 
up all connection with that property. Iu the 
latter part both sho and Jai Karan referred to the 
services which Mauji Ram had rendered to them 
without any compensation, to the fact that his 
services would remain uncompensated if they 
died and then stated that they voluntarily gifted 
the property and house to Mauji Ram and that 
Mauji Ram accepted tho gift deed. The validity of 
this deed is challenged on various grounds. Oue is 
that one executant cannot create any right in tho 
same document in favour of another executant. 
Even if this objection be not good and it be held 
that the expression of her desire for surrendering 
the property was enough to accomplish the sur¬ 
render, the document as a whole does not indicate 
that Kishan Dei had surrendered tho property to 
Jai Karan prior to Jai Karan’s executing the gift 
deed in favour of Mauji Ram. The surrender 
should have been prior in point of time to the 
gift deed. In view of Kishan Dei's joining Jai 
Karan in executing the gift deed in the latter 
part of the document, indicating thereby that she 
had interest left in the property even after her 
wing expressions in the earlier part of tho docu- 
ment that she had surrendered and had left no 
mterest in herself, I find it very difficult to agree 
with the contention for Mauji Ram, appellant, 
wat Kishan Dei had really surrendered the entire 
estate m favour of Jai Karan and that her joining 
Jai Karan in executing the latter part relating to 
we gut was an unnecessary act. In law it would 


perty which he did not own and possess, lie had 
no right over this property in tho absence of a 
valid surrender of the property to him. His 
action may indicate his consent to the gifting of 
the property to Mauji Ram, but his consent to 
the gift cannot make it a valid gift. 

[6l It has also been argued for Mauji Ram that 
such a composite gift deed by the limited owner 
and the nearest reversioner should be treated as a 
deed of surrender by tho limited owner in favour 
of the uoarcst reversioner and then as a gift deed 
by the nearest reversioner in favour of a third 
person. I do not agree with this proposition, and 
the reason is what I have indicated above that 
surrender should precede the execution of the gift 
deed by the next reversioner. When a deed is 
executed jointly it cannot bo said that there had 
been any such priority iu the surrender vis-a-vis 
tho gift of the property to the third person. 


[7] Great stress is laid on behalf of Mauji Ram 
appellant on the case of Rangasivavii v. Nachi- 
appa, reported in a. I. It. 1918 p. c. 19G, for the 
view that a conveyance of the entire property by 
a widow with the consent of the next revorsionor 
will bo valid. Special reference is made to the 
observations of the Judicial Committee at p. 199 ; 

The surrender once exercised in favour of tho nearest 
reversioner or reversioners, tho cstato became his or theirs 
and it was an obvious extension of the doctrine to hold 
that, inasmuch as he or they were entitled to convoy to a 
third party, it came to the same thing if the conveyance 
was made by the widow with his or their consent.'This 
was decided to be possible by the case of Noboktshore t. 
//an Nath, 10 Cal. 1102 (F.B.) already cited. The judg- 
raent went upon tho principlo of surrender, nud it might 
do so for, the surrender there was of the whole estate, 
but at is worthy of notice that tho order of reference 


Allahabad Mau.ii Lalv. Jagnakdan 

showcl that the alienation was ostensibly on the ground 
oi necessity, so that it might have been supported on the 
grounds to bi mentioned under the second head above set 
forth.” 

I'o my miml, these observations do not show 
that the Judicial Committee approved of the view 
which was said to he an obvious extension of the 
doctrine that “surrender once exercised in favour 
of the nearest reversioner or reversioners, the 
estate became his or theirs.” It may ho mentioned 
further that after the consideration of the whole 
subject of the power of a Hindu widow over an 
■estate which belonged to her husband to which 
she had succeeded, either immediately on the 
death of her husband or on the death of her 
childless son her husband being already dead, 
their Lordships of the Judicial Committee sum¬ 
marized their conclusions at p. 201 . They remark¬ 
ed as follows: 

“The result of the consideration of the decided cases may 
be summarized thus: 

(1) An alienation by a widow of her deceased husband's 
estate held by her may he validated if it can be shown to 
be a surrender of her whole interest iu the whole estate in 
favour of the nearest reversioner or reversioners at the 
time of the alienation. Iu such circumstances the ques¬ 
tion of necessity does not fall to be cousiderel. But the 
surrender must bo a bona fide surrender, not a device to 
divide the estate with the reversioner. (2) When the alie¬ 
nation of tho whole or part of the estate is to be supported 
on tbe ground of necessity, then, if such necessity is not 
proved aliunde and the alienee does not prove inquiry on 
his part and honest belief in the necessity, the conseut of 
such reversioners ns might fairly be expected to be inter- 
osted to quarrel with the transaction will be held to afford 
h presumptive proof, which, if not rebutted by contrary 
proof, will validate the transaction as a light and 
proper one.” 

It will lie seen from these conclusions that their 
Lordships did not lay down the proposition that 
an alienation by a widow of the entire estate of 
her husband with the consent of the nearest 
reversioner will be valid in law. They simply held 
that such an alienation by way of surrender to 
the nearest reversioner of the entire property 
would be valid if it he bona fide . 

M After this decision of their Lordships of tho 
Judicial Committee, this Court decided in Ram - 
ratardal v. Gangotri Prasad , a. i. it. 193.5 all. 
73, that when a Hindu widow executes a docu¬ 
ment purporting to be a perpetual lease but which 
is in reality a deed of gift, the reversioners of the 
widow’s husband who are alive at the time of her 
death can challenge the transaction, although at 
the time when the lease was executed the entire 
body of presumptive reversioners consented to it. 
The consent of the entire body of presumptive 
reversioners was not held sufficient to validate the 
deed of gift. The cases reported in Yeshwant Bala 
v. Antu Navaji , a. r. n. 1934 nom. 351 and 
Pandurang v. Ishtvar , A. i. it. 1939 nom. 79 sup¬ 
port the contentions for Mauji Ram appellant. 
With respect, I do not agree with the views ex¬ 
pressed there.which, as already indicated, are not 
consistent with the views expressed by this Court 
earlier. In the first case, a limited owner, the 
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widow, and her daughter who was the next rever¬ 
sioner and could take an absolute estate joined in 
executing a gift deed of the entire estate iu favour 
of another. The gift deed was held to be good. In 
view of the observations in the case of Ranga - 
swami v. Nachiappa , a. i. r. 1918 p. c. 196, it was 
not considered in this case that though their 
Lordships considered the decision of tho Full 
Reach of the Calcutta High Court as an obvious 
extension of the principle of surrender, they did 
not express their full approval of it. It may also 
be mentioned here that in Narayanaswami Ayyar 
v. Rama Ayyar , 53 Mad. 692 (r. c.), their Lord¬ 
ship of the Judicial Committee left the question of 
*he validity of a deed of gift executed by a limited 
owner with the consent of the next reversioner 
open. This indicates that they did not consider 
that their decision in 1918 was a decision on this 
point. Further, it was not considered in the 
Rombay case as to when in point of time the 
widow can be said to have surrendered in favour 
of her daughter and tho daughter became tho ab¬ 
solute owner of the property. 

[9] In Pandurang v. Ishwar , a. t. it. 1939 Bom. 
79, the limited owner had executed a gift deed 
in favour of a third person with the consent of 
the next reversioner. The next reversioner had 
not joined in the execution of tho deed. It was 
held that the next reversioner had no right and 
his consent was not necessary to be given by a 
registered document. It was then held that the 
widow could make a valid surrender of her entire 
interest in her husband’s property in favour of a 
third person with the consent of the next rever¬ 
sioner. I do not think, in view of what 1 have said 
above, that this view finds support from the case 
of Rangasxvami v. Nachiappa , a. i. it. 1913 
1\ C. 196. 

[lOj Another reason for challenging tho vali¬ 
dity of the deed of surrender is what has been 
mentioned by tho Courts below, and it is that the 
deed does not appear to be a bona fide deed of 
surrender. This Court held in Abdulla v. Rani 
LaL 31 all. 129, that the Court lias to see that 
the transaction by which tho limited owner trans¬ 
fers tbe entire estate without consideration to a 
third person with the consent of the next rever¬ 
sioner was a fair transaction. It is clear from this 
deed that the alleged surrender to Jai Karan was 
not genuinely contemplated and that it was just a 
cloak which was considered necessary to validate 
tho transfer of the property to Mauji Ram in 
whom Kishan Dei was interested. Jai Karan was 
a very old man. He died soon after the execution 
of tho deed. Even if he was in a fit condition to 
consider the nature of the entiro transaction, lie 
could not have taken much interest in it. Tho 
very fact that Kishan Dei did not execute a sepa-| 
rate document and did not let Jai Karan execute 
a separate document gifting the property to Mauji) 
Ram is an indication of the fact that probably shoj 
did not fully trust Jai Karan and did not wish to, 
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take ft chance of Jai Karan’s not executing the 
gift deed and thus taking advantage of the 
surrender deed executed by herself alone. 

[Ill I am, therefore, of opinion that the Courts 
below rightly held that this deed is not a valid 
'doed and is not binding on the reversioners after 
ithe death of Kishan Dei. 

[ 12 ] Jagbandhan's claim for rs. 500 is clearly 


. The assessee was a registered firm carrying on money- 
lending, sarrafa and cloth business. The assessee was 
required under the War Bisks (Goods) Insurance Ordin¬ 
ance (9 of 1940) to get his full quantity of stock insured. 
Year after year the assessee was getting his goods insured 
but for an amount far below the actual value of the 6tock 
that was in hand. Ultimately, the assessee was caught and 
notice was served on him to show cause why he should not 
be prosecuted. The matter was, however, compounded 
under S. 12 (A) of the said Ordinance and a sum of 
Ks. 16,895-8-0 was paid by the assessee to the Central 


time-barred. The amount was spent in 1929. This Government to compound the offence. The Income-tax 


suit was instituted in 1940. The claim would be time- 
barred whether Art. 61 or Art. 120, Limitation Act 
applied to the case. This amount did not become 
a charge on the property. There is no law which 
could make it a charge and, therefore, Jagbandhan 
cannot take advantage of the larger period of 
limitation extending to 12 years. 

[13] The earlier suit by Kishan Dei against 
Hanuman Prasad was based on the allegations 
that house no. 3 of List V belonged to her and 
that Hanuman Prasad had demolished certain por¬ 
tions. The suit was contested on the ground that 
the house did not belong to her and that Hanu¬ 
man Prasad had been in possession for over 12 
years. The pleadings as given in the judgment in 
suit no. 559 of 1938 do not indicate that Hanuman 
Prasad was sued as a manager of the joint family 
or that he contested the suit as manager of the 
joint family. But it appears that the real case of 
Hanuman Prasad was that the house belonged to 

, the joint family consisting of himself and his 
brother Jagbandhan. Jagbandhan was examined 
in that suit and deposed to that effect. In the 
present suit too Jagbandhan took the same posi¬ 
tion. It was alleged that he had filed the suit for 
his own benefit and for the benefit of his brother 
Hanuman Prasad who was defendant 4 in the 
case. In the circumstances, I do not think that 
the finding of the Court below that the decision 
in the former suit operated as res judicata is 
wrong. Jagbandhan cannot claim house no. 3 of 
List ‘c’ in his own right. It is not for considera. 
tion in this case what rights he gets over this 
house in view of the other finding that the 
surrender by Kishan Dei is not binding on him 
after the death of Kishan Dei, who, it may be 
mentioned, died during the pendency of this 
appeal. 

[14] I, therefore, dismiss both the appeals with 
costs. This order will govern second Appeal no. 
258 of 1948 as well. 

[16] Leave to appeal to a Bench is refused. 
B/K'S* : Appeals dismissed . 
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In the matter of the Income-tax Assessment of 

Gabdulal Tulsiram , Farrukhabad — Applicant . 

Miflo. Case No. 52 of 1950, D/- 8-1-1952. 

Income-tax Act (1922), S. 10 (2) (xv)-Amount paid 
in compounding offence. / 

1958 AU/11 A12 


Appellate Tribunal, however, allowed the amount which 
would have been payable as premia for War Risk Insurance 
but disallowed the rest of the amount which came to 
Rs. 11,265 : 

Held that the amount of Rs. 11,265 was not deductable 
under S. 10 (2) (xv). [Para 2] 

Anno. Income-tax Act, S. 10, N. 13, 

G. S. Pathol; _ for Applicant ; Walter Dutt — for 
Respondent . 

Malik C. J. —The following question has been 
referred to us under s. 66 (l), Income-tax Act: 

“Whether, in the circumstances of the case and on the 
facts stated above, the sum of Rs. 11,265 paid by the 
assessee was an admissible deduction under S. 10 (2) (xv) 
Income-tax Act ?” 

[ 2 ] The assessee is a registered firm carrying 
on money-lending, sarrafa and cloth business. 
The assessee was required under the War Risks 
(Goods) Insurance Ordinance (9 of 1940) to get his 
full quantity of stock insured. Year after year the 
assessee was getting his goods insured but for an 
amount far below the actual value of the stock 
that was in hand. Ultimately, the assessee was 
caught and notice was served on him to show 
CAuse why ho should not be prosecuted. The 
matter was, however, compounded under s. 12 (a) 
of the said Ordinance and a sum of rs. 16 , 895 - 8-0 
was paid by the assessee to the Central Govern, 
ment to compound the offence. The assessee 
claimed the whole of this amount as a deductable 
expenditure under s. 10 ( 2 ) (xv), Income-tax Act 
The Income-tax Appellate Tribunal, however’ 
allowed the amount which would have been pay’ 
able as premia for War Risk Insurance but dis 
allowed the rest of the amount which came to 
rs. 11,265. The question is whether this sum of 
rs. 11,265 could be said, in the circumstances of 
the case to have been wholly and exclusively 
expended for purposes of the business. 

On the facts stated above which we have taken 
from the statement of the case and from the 
order of the Appellate Assistant Commissioner of 

SdThlf’f k! 18 ° T that ifc is im P°ssible to 
hold that the amount was spent wholly and 

exclusively for purposes of the business. It was 

not necessary for the assessee for purposes of h* 

trade or busmess to declare the value of his goods 

not fo Ur ?K ar be ° W their pro P« r value. He did it 
not for the purpose of his business but for the 

purpose of making dishonest gain and when ho 
compounded the matter with thf Centnd Govern 
d il d * S0 t0 criminal prosecution 
6hat ’ the faots 3t ated in the state' 
ment of the case, the only answer possible is that 
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ithe amount of rs. 11,265 was not deductable under 
Is. 10 (2) (w). Income-tax Act. 


In para. 7 the plaintiff alleged that its. 170 per 
mensem was very excessive and the transaction 


[3] We answer accordingly. The Commissioner was very unfair. Ho accordingly sued for fixation 
of Income-tax is entitled to his costs which we of annual reasonable rent at rs. 40 per mensem 


assess at rs. 300. 
BlV.Ii.B. 


Ansxocr accordingly. 


under s. 5 sub-clause (4) of the Act. lie also 
prayed that for purposes of rent the tenancy 
should be fixed from 14th February 1913. 
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GnuLAM Hasan J. 

Keshawdas Wadhujnal A (Ivan i — Plaintiff - 
Applicant v. Murtaza Ah Khan — Defendant- 
Opposite Party. 

Applns. Nos. 230 and 256 of 1950, D/- 10-5-1951. 

(a) Houses and Rents—U. P. (Temporary) Control 

of Rent and Eviction Act (3 of 1947), S. 5 (4)—Pro¬ 
ceeding for fixation of fair rent—Agreed rent alleged 
to be higher than reasonable annual rent and varia¬ 
tion sought on ground of unfairness of transaction— 
Annual rental value assessed by municipality not 
challenged by applicant—Court has no jurisdiction to 
examine correctness or propriety of municipal assess¬ 
ment. [Para 8] 

(b) Civil P. C. (1908), S. 115—Interference with 
findings of fact. 

Though >t finding of fact, when it has been reached upon 
an erroneous basis, by making enquiries which the Court 
had no juiisdiction to do, it must be set aside in revision. 

[Para 18] 

Anno. C. P. C., S. 115 N. 2. 

Uma Shankcr—for Applicant ; Iqbal Ahmad , Mohd. 
Haider and M. P. Srivastava—for Opposite Party. 

Order.—These are two revisions under S. 115, 
Civil P. C., and arise out of proceedings for fixa¬ 
tion of rent under the U. P. Temporary Control 
of Rent and Eviction Act (Act 3 of 1947). The 
former is a revision by the plaintiff and the latter 
by the defendant. 

[2] The plaintiff, Dr. Keshodas Wadhumal 
Advani, according to the plaint allegations, is a 
displaced person from Sind, Western Pakistan and 
is a bona fide registered refugee in Lucknow. He 
needed accommodation for his residence and for 
his family members and relations. The defen¬ 
dant, Syed Murtaza Ali Khan is the owner of 
house styled as Crown Gate, no. 2393, Jagat 
Narain Road, Lucknow'. The plaintiff took a 
portion of this house consisting of 8 rooms with 
necessary quarters on 14th February 1918, at a 
rent of rs. 170 per mensem and gave cheque of 
rs. 900 in advance. He paid this rent to the 
defendant for nearly 15 mouths upto 12th May 
1949. The defendant told him that rs. 170 per 
mensem was the monthly reasonable rent of the 
portion proposed to bo let out to him, but he was 
unaware of the real rent and took the house on 
Rs. 170 p.m. as he was in sore need of accommo¬ 
dation. According to the plaintiff, the annual 
reasonable rent for 8 rooms was Rs. 600 per 
annum, as shown by the Municipal assessment 
record, and as he had taken only 7 rooms, the 
rent would bo rs. 43.12-0 per mensem, but since 
the house needed repairs, the rent should be fixed 
at rs. 40 per mensem (see para. 6 of the plaint). 


[3] The suit was brought on 13th August 1949. 
The short defenco to the suit was that the house 
was constructed in 1947 and completed in April 
1947. It was let out to one Pratap Singh on 
rs. 175 per mensem in May 1947. The plaintiff 
willingly agreed to take the house on rs. 170 
per mensem, which ho paid up to 12th May 1949, 
but later refused to pay and caused damage to 
the house. The defendant further stated that the 
plaintiff divided the house into four portions and 
sub.let three of them to three persons on rs. 50 
each and occupied the remaining portion himself. 

It was alleged that the newly constructed house 
was assessed by the Municipal Board for the first 
time on a total monthly rent of us. 170. It was 
pleaded that the rent agreed upon between the 
parties was reasonable and the plaintiff was not 
entitled to any abatement of rent. 

[4] Two main issues were framed by the Court: 

"1. Was the house in suit constructed in 1947 and 

completed in April ‘47, as alleged by the defendant ? 

2. Whether the transaction was unfair and the rent 
fixed excessive as alleged in para. 7 of the plaint ? If so, 
its effect ?” 

No objection was raised to the frame of the ^ 
issues and no other issues were pressed for. 

r53 The Munsif, North Lucknow (Mr. Om Pra- 
kash Srivastava) in a lengthy judgment found the 
first issue in the negative and the second in the 
affirmative. He accepted the plaintiff’s claim 
and fixed the rent at RS. 40 per mensem, but 
confined the operation of the order from the date 
of the suit and not from the date of the tenancy. 
The defendant has preferred a revision against 
the abatement of rent and the plaintiff against 
the order confining the relief to the date of the 
suit. Both the revisions have been heard together. 

[6] The judgment of the Munsif suffers from 
the defect of being prolix and verbose and a bare 
perusal shows a lack of intelligent appreciation 
of the controversy between the parties. It is to 
be regretted that a case which otherwise was so 
simple has been sought to bo made complicated 
by the Munsif by indulging in irrelevant matters 
and by not concentrating on the real controversy 
in the case. 

[7] Section 5 (4) reads thus : > 

“If the landlord or the tenant, as the case may be r 

claims that the annual reasonable rent of any accommoda- 
tion to which the Act applies, is inadequate or excessive, 
or if the tenant claims that the agreed rent is higher than 
the annual reasonable rent he may institute a suit for fixa¬ 
tion of rent in the Court of the Munsif having territorial 
jurisdiction, if the annual rent claimed or payable is 
Rs. 500 or less, and in the Court of the Civil Judge having 
territorial jurisdiction if it exceeds Rs. 500 provided that 
the Court shall not vary the agreed rent unless it is satis¬ 
fied that the transaction was unfair, and in the case of lease 
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for fixed term made before 1-4-1942, that the term has 
expired.” 

It is obvious from a plain reading of the sub. 
section that it contemplates two kinds of suits. 
The first case is when the annual reasonable rent 
is inadequate from the point of view of the land- 
lord, or excessive from the point of view of the 
tenant, and the second case is where there is an 
agreed rent, but the tenant claims that it is higher 
than the annual reasonable rent. In the two clas- 
ses of cases contemplated by the sub section, the 
right is given to the landlord and the tenant to 
institute a suit for fixation of rent and it is only 
in the latter case that the Court cannot vary the 
agreed rent in favour of the tenant unless it is 
satisfied that the transaction was unfair. Para¬ 
graphs 6 and 7 o( the plaint which have been refer, 
red to above leave no manner of doubt that the 
simple case laid in the plaint is a case of reduc¬ 
tion of the agreed rent from rs. 170 per mensem 
to rs. 40 per mensem on the ground that the 
transaction is unfair. This aspect of the matter 
requires to be emphasised because of the confusion 
which has resulted from the failure to distinguish 
between the two classes of cases mentioned in 
sub-s. (4). 

[8] Section 2 , sub s. (e) defines ‘Municipal as¬ 
sessment’ as the annual rental value assessed by 
the Municipal Board in force on 1 4 1942, in res¬ 
pect of accommodation which was assessed on or 
before such date and the first assessment made 
after 1-4-1942, in respect of accommodation which 
was assessed for the first time after such date. 
Section 2 , sub s. (f) defines ‘reasonable annual 
rent’ in the case of accommodation constructed be¬ 
fore 1-7-1946 : 

(l) If separately assesssed to municipal assess, 
ment, such assessment plus 25 per cent, thereon... 
The rest of the definition is not relevant for 
our purposes. The plaint did not challenge the 
annual rental value assessed by the Municipal 
Board, in other words the annual reasonable 
rent assessed by the Board, and the case, there¬ 
fore, did not fall within the first portion of sub- 
a. (4). It clearly fell within the second portion 
because the agreed rent was alleged to be higher 
than the annual reasonable rent and it was sought 
to be varied because the transacts was unfair. 
Keeping this distinction clearly in view it follows 
that the Munsif had no jurisdiction to examine 
the correctness or the propriety of the assessment 
by the Municipal Board and aU that the Court 
was required to do was to determine whether the 
transaction was unfair. 

[0] The judgment, however, contains an elabo¬ 
rate discussion about the propriety of the assess¬ 
ment and proceeds on the erroneous basis that 
mat assessment being of no value, the earlier as- 
ssment of as. 600 per annum was the correct 
assessment upon which the case should be decided. 

tb3 r ° r f.r umi ^ Jurisdiction has permeated 
*ne entire finding m the case. 
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[ 10 ] It may be mentioned that according to the 
defendant, the previous tenant, Pratap Singh, 
was paying Rs. 175 per mensem for the same build, 
ing. He defaulted and a suit was filed against 
him (see plaint ex. A-10) and an ex parte decree 
was passed at the rate of rs. 170 per mensem (see 
ex. A-ll). The Munsif has discounted the value of 
this decree by a curious process of reasoning. He 
says 

“the said decree was passed on an ex parte scale against 
the previous tenant. As such it cannot be said that the 
rent agreed with the previous tenant was at Rs. 175 per 
mensem as alleged and the previous tenant agreed to that 
rate." 

This remark is made without reference to any 
allegation or evidence on the record. Pratap Singh 
was not produced to rebut the allegation that he 
paid rs. 175 per mensem and no attempt was 
made to show that he was not traceable. 

[ 11 ] In considering the question whether the 
transaction was unfair, the Munsif referred to four 
grounds mentioned by the plaintiff presumably in 
the course of arguments. The first of these is, that 
the agreed rent was in excess of the annual rea¬ 
sonable rent on the basis of the assessment made 
in 1940. Exhibit 1 i3 the assessment of April 1940. 
It shows that the proposed assessment was at ' 
Rs. 300 per annum, but it was reduced upon appeal 
by the defendant to rs. 180 . The Munsif is wrong 
in thinking that the'assessment was at rs. 300 per 
annum and in not taking into consideration the 
result of the appeal. Exhibit 3 is the assessment of 
April 1948. The proposed assessment at rs. 600 
per annum is in respect of pioperty no. 2393 gara¬ 
ges, kothries on back and garden with open land 
and occupied by self, namely the defendant. It is 
this assessment which has been accepted as cor¬ 
rect and final by the Munsif but the grave error 
into which the Munsif has fallen is to ignore the 
distinction between two portions of the building, 
one, the old portion occupied by the defendant 
and the other the new portion which was rented 
to the plaintiff. It will appear that on 16-3-1948 
the defendant wrote to the Municipal Board stat- 
ing in reply to the proposed assessment of rs. 600 , 
that the whole building was not self-occupied, 
that a portion of it which was originally intended 
for his own convenience as now let out by him to 
the bmdh Refugees on rs. 170 per mensem. The 
letter also stated that four families will live in the 
rented portion, three of whom will pay rs. so 
per mensem and the fourth will pay rs. 20 per 
mensem. The defendant emphasised that besides 
this income of rs. 170 per mensem, the other por- 

thlh 0t b “ ild i°g did yield any income 
which was liable to assessment. He asked the 

Municipal Board to make a note of this fact in the 

d M r' C ; Pa reCOrd3 -, The ° Dly mistake ^oh the 
“ was f a,lt y of was that he thought that 
the self.occup,ed portion was not liable to any 

t^ 6ther th ' S Was due ‘Stance or 
not need not be considered. 
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[12] Turning to fa. 3 again we find that the 
proposed assessment of ns. GOO on appeal is showu 
as Rs. 2040 which shows rs. 600,600, 600 aud 240 
against four separate tenements. This variation 
is completely ignored by the Munsif in the same 
way as he had ignored in ex. 1. This, however, 
does not conclude the matter because the question 
of the self-occupied portion still remains to be 
settled. Accordingly we find in ex. a2, a letter of 
the Municipal Board, dated 14.4-1950, addressed 
to the defendant that the Assessment Committee 
after hearing him personally on 28-3-1949, had 
ordered that the portions of the building let out to 
(l) Dr. Keshodas, (2) to bis brother, (3) Lala Kimat 
Ram and (4) to the brother of Lila Kimat Ram, 
be assessed on annual rental value of us. 170 in 
four tenements of ns. 50, ns. 50, ns. 50 and ns. 20 
only. This decision of the Assessment Committee 
was final unless and until it was altered by a com¬ 
petent authority. In the sime letter the Munici¬ 
pal Board pointed out that the portions of the 
building in the occupation of the defendant and 
his ladies were not assessed at all by the Assess¬ 
ment Committee due to mistake and that neces. 
sary steps were being taken to assess those portions 
from April 1948. Exhibit A0 is Resolution no. 42 
of 28-3-1948 of the Assessment Revision Commit¬ 
tee showing that the building was assessed on 
rs. 170 per mensem in four tenements. After con¬ 
sidering these documents the Munsif observes as 
follows : 

“Exhibit 3, remarks column, shows that the assessment 
of the house in suit was first made at Rs. 600 per annum 
i. c., Rs. 50 per mensem hut was later increased to Rs. 170 
per mensem on appeal made by the defendant, vide afore¬ 
said Resolution No. 42 dated 28-3-1948. I have, therefore, 
no doubt in my mind that the said assessment of Rs. 170 
per mensem wa9 made by the Municipal Board on the re¬ 
presentation aud at the iustancc and direction of the de¬ 
fendant himself and that the s.une was done on unilateral 
evidence and sole representation of the defendant alone 
without making proper enquiries in the matter. As such 
the assessment rate from Rs. 50 per mensem to Rs. 170 
per mensem for the same building was really excessive and 
unfair. It was unde so purely due to the influence, repre¬ 
sentation and direction of the defendant in this connec¬ 
tion.” 

This finding of the Munsif besides being beyond 
his competence was clearly erroneous and plainly 
suggests that the defendant deliberately, in order 
to raise the value of his property, prevailed upon 
the Municipal Board to assess it at its. 170 per 
mensem although it should not have been asses¬ 
sed to more than rs. 50 per mensem. This is an 
impossible finding. There was no suggestion, much 
less evidence on the record, that any influence 
was brought to bear upon the Municipal Board to 
assess the defendant’s property for more than it 
was worth. No question was put to the Municipal 
officials who gave evidence on the point. 

[13] At another place the Munsif goes on to 
say that 

“the assessment of the house at Rs. 170 per mensem and 
the rent at the same rate on the basis of this assessment 
was really excessive and unjustifiable. I, therefore, come 
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to the conclusion that the former assessment made in 1948 
was a true and reliable assessment." 

This finding is repeated in more or less similar 
words. The Munsif concludes that the rent of 
rs. 170 per mensem was excessive and unconscion. 
able. The Munsif was not called upon to decide 
whether the rent was excessive and unconscion. 
able. All that he had to do was to see whether 
the transaction was unfair, but he goes on to say 
that “this excessive rent would itself be sufficient 
to show that the transaction of rent was unfair.” 

[14] The second ground urged by the plaintiff 
was that the defendant took undue advantage of 
the plight and the needs of the plaintiff and the 
plaintiff by paying us. 900 as advance to the 
defendant submitted to the extortionate demand 
of the defendant. This ground is put briefly by the 
Munsif in the following words: “As such the trans¬ 
action was induced by undue influence and pressure 
put upon the plaintiff by the landlord.” 

The third ground is that the defendant was guilty 
of misrepresentation and fraud inasmuch as ho 
told the plaintiff that the monthly reasonable rent 
was Rs. 170. Although at one place in the judg- 
ment the Munsif says that this case cannot bo 
decided with reference to s. 16 or s. 19A, Contract 
Act, yet he goes on at another place to consider 
the pleas of undue influence, misrepresentation 
and fraud as vitiating the transaction and making 
it unfair. The finding of the Munsiff on this part 

of the case is equally interesting. He says : v 

“In the present case, ns already held above, the rate of 
rent was excessive and the bargain was, thereforo, hard 
and unconscionable. As such it will be sutlicieut to presumo 
that there was undue influence.” 

At another place he goes on to say that the plain¬ 
tiff being a respectable man, who had migrated 
from his home, stood in dire need of accommo- 
dation and there being shortage of housing accom¬ 
modation, he had no doubt in his mind that “the 
defendant was safely in a position to dominate tho 
will of the plaintiff who was in bodily and mental 
distress in those days.” The use of these expres- 
sions and the manner in which tho finding is 
arrived at show that the Munsif did not under¬ 
stand the implications of his words and failed to 
apply a judicial mind to the question before him. 

[15] As regards the misrepresentation, I 10 says 

that the defendant did not specifically deny tho 
allegation and it was, therefore, proved. Tho 
pliint nowhere uses the word “misrepresentation.” 
Para 4 of the plaint which refers to the ignorance 
of the plaintiff of the annual reasonable rent and 
his dire need, was not admitted by the defendant, } 
and yet by invoking the provisions of r. 5 of 0. 8 1 

the Munsif took it to be admitted by necessary | 
implication. 

[16] The fourth ground was that the plaintiff 
was required under the terms to pay house and 
water-tax in addition to the agreed rent. This 
term was urged as being hard and unconscionable. 
There was an Urdu agreement written between 
the parties, but this was not produced by the 
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defendant. The Munsif thinks "the probabilities 
are and the presumption would be made to the 
effect that the terms must have been hard and 
unconscionable, as alleged, and the transaction of 
rent must have been of a shaky nature and, there¬ 
fore, the defendant withheld the Urdu agreement 
which he was bound to produce in support of his 
contention that the agreed transaction of rent 
was fair and conscionable.” It is difficult to see 
how the condition to charge house and water-tax 
from a tenant renders the contract hard and un¬ 
conscionable. It is not an invariable rule that the 
taxes are paid by the landlord. That is a matter 
of contract between the parties. Admittedly the 
taxes have not been paid by the plaintiff on the 
basis of Rs. 170 per mensem. 

[17] The final finding of the Munsif is as follows: 
*‘I have, therefore, no doubt in ray mind that the defen¬ 
dant has not come to the Court with clean hands. His 
conduct is such that the transaction of rent from the very 
beginning looks shaky, uncivil and unconscionable. 

“I, therefore, hold that the transaction of rent was 
unfair and the rent fixed was excessive as alleged by the 
plaintiff and decide the first part of this issue in the 
affirmative.” 

The Munsif erroneously disregarded the evidence 
afforded by A-10 and A-ll which showed that 
Pratap Singh, the previous tenant! was paying 
rs. 176 p. m. for the portion let out to the plaintiff. 

[18] His finding, though a finding of fact, has 
been reached upon an erroneous basis by question¬ 
ing the municipal assessment of 1948 which the 
Munsif had no jurisdiction to do. Such a finding 
being beyond the powers of the Munsif cannot be 
accepted as binding on this Court. The finding, 
therefore, (is?) set aside. The plaintiff failed to 
discharge the burden of issue laid upon him and 
his suit for abatement of the agreed rent cannot 
be decreed. In this view it is unnecessary to con¬ 
sider the other issue whether the building was 
constructed before or after 1946 and what would 
be the annual reasonable rent under S. 6 of the 
Act. 

[19] I accordingly hold that the plaintiff has 
not succeeded in establishing that the transaction 
was unfair and his suit was wrongly decreed. The 
defendant’s revision no. 256 of 1950 is allowed and 
the suit of the plaintiff is dismissed with costs in 
both the Courts. The plaintiff’s revision no. 230 of 
1950 is dismissed with costs. 

B/M.E.S. Order accordingly. 
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Raohubar Dayal, Agarwala and Mushtaq 

Ahmed JJ. 

Baba Mahadeo Das-Plaintif/-Appellant v. 
satyandra Kumar and others — Defendants— 
Respondents. 

F. A. F. 0. No. 46 of 1948, D/- 15-9-1952. 

T,H' P - Tenanc y Act (17 of 1939), 
S«. 183,206 (e)and 180-Applicability-Suit for posscs- 
- ® of grove land—Cause of action arising before repeal 


of Tenancy Act by U.P. Zamindari (Abolition and Land 
Reforms) Act—Court having jurisdiction-(Tenancy 
Laws—U. P. Zamindari (Abolition and Land Reforms) 
Act (1 of 1951), Ss. 19 and 209 )-(Tenancy Laws-U.P. 
Zamindari (Abolition and Land Reforms) Order(1952), 
Prs. 2 and 5)—(Civil P. C. (1908), S. 9). 

Although S. 183 in terms applied only to tenants, and 
grove-holders are not tenants except for certain purposes, 
yet S. 20G (e). which applies to grove-holders, makes S. 183 
applicable to grove holders us well. Further S. 183 applies 
when the disputed property is a holding. Holding is 
defined as a parcel or parcels of land held under one lease, 
engagement or grant, or in the absence of such lease, 
engagement or grant, under one tenure. Land includes 
grove-land and consequently a holding includes both a 
enrove-holder’s holding as well as a tenant's holding. 

* [Para 3} 

Therefore, a suit filed before the repeal of U. P. Tenanoy 
Act by the U. P. Zamindari (Abolition and Land Roforms) 
Act and in which the plaintiff alleges that the land of 
which he claims possession is a grove-land and that the 
defendants claim to be tenants of that land through various 
sale deeds from the original grove-holder and that those 
sale-deeds did not give them any rights in the land is a 
suit governed by S. 183, U. P. Tenancy Act and cognisable 
only by the revenue Courts : A.l.R. 1946 All. 379 (F. B.) 
aud A.IJL 1947 Oudh 133 (F.B.), Disling. [Paras 3, 5) 

Even after the passing of the U. P. Zamindari (Aboli¬ 
tion and Land Reforms) Act, the suit would have fallen 
within the jurisdiction of the revenue Courts and not the 
civil Courts because the plaintiff who became entitled to 
possession as a sirdar under S. 19 and who as such could 
file a suit under S. 209 for recovery of possession from 
persons who had no title, could file that suit, according to 
item 8 , Sob. II of that Act as it was originally passed, 
only in the revenue Court. [Para 7] 

The Zamindari (Abolition and Land Reforms) Order 
passed in 1952, will not affect the question of jurisdiction, 
since the cause of actiou for the suit which arose before 
the repeal of the Tenancy Act, would fall under para 2 of 
the order and consequently the question of jurisdiction 
will have to be determined according to provisions of the 
Tenancy Act. Para 5 which has to bo read along with 
para 2 will not apply to the case and, therefore, the suit 
which was wrongly instituted in the civil Court cannot be 
allowed to be continued iu that Court. [Para 9] 

Anno. Civil P. C.,S. 9, N. 51. 

A. Sanyal—for Appellant; S . K. Verma—for Bcspon - 
dents. 
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REFERENCES : Courtwar/Chronological/ 

(’46) 1946 All. L. J. 369 : (A.l.R. 1946 All. 379 F.B.) 1, 
(’ 47 ) A.l.R. 1947 Oadh 133 : (22 Luck. 71 F.B.) 1, 

Agarwala J. — This appeal has been referred 
to this Full Bench on account of a supposed con¬ 
flict between two Full Benches D.N. Rege v. Kazi 
Muhammad Haider, 1949 ALL. l. j. 369 (f. b.) 
and Mahadeo Prasad v. Jokhan Ram, A. I. r. 
1947 oudh 133 (f. b.), and for an authoritative 
decision on the point involved in the case. The 
facts briefly are as follows. 

[ 2 ] The appellant is one of the plaintiffs in the 
suit which has given rise to this appeal. He along 
•with other plaintiffs, who havo been arrayed as 
pro forma respondents, filed a suit in the Court of 
the Civil Judge, Banaras, for recovery of posses- 
sion over four plots of land which they claimed 
to be grove-land. According to the plaintiffs the 
original grove-holder of the plots was one Bhawani 
Mali who sold them to one Birja Mali in the year 
1849. Birja Mali made a usufruotuary mortgage 
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of the plots to Jagat Ram Udasi by a deed dated 
18-5-18-51. Mahadeo Das, a successor-in-interest of 
Jagat Ram l dasi, treating the plots as his own 
property, usufructuarily mortgaged them to one 
Gajadhar Sonar in the year 1907. It will be noted 
that by this time the sixty years’ period of limita¬ 
tion for redeeming the original mortgage of 1851 
had not expired, but the original mortgagors do 
not seem to have ever claimed the property. In 
1942 the plaintiffs, who are successors-in-interest 
of Mahadeo Das, brought a suit for redemption of 
the usufructuary mortgage executed by Mahadeo 
Das against Gajadhar, the mortgagee, and also 
impleaded the defendants respondents as defen¬ 
dants to the suit on the ground that they were in 
possession of the plots without any right. In this 
suit the defence of the defendants-respondents was 
that they were not trespassers but were the tenants 
of the land, having succeeded to the interest of 
Raja Moti Chand who had purchased the tenancy 
rights of the original tenant Birja Mali through 
various sale-deeds. The civil Court decreed the 
suit for redemption against Gajadhar Sonar but 
exempted the defendants respondents from the 
suit on the ground that they were not proper 
parties in a suit for redemption against the mort¬ 
gagee, and that a separate suit might be filed 
against them if the plaintiffs be so advised. 

The plaintiffs, then, in 1946, brought the suit, 
which has given rise to this appeal, in the Court 
of the Civil Judge for possession against the defen- 
dants-respondents, as already stated. In the 
plaint it was clearly mentioned that the land was 
grove-land, and that the defendants claimed to 
be the tenants of the land through various sale- 
deeds. It was also alleged that the defendants 
had not acquired any rights in the plots by virtue 
of the aforesaid sale.deeds. The defence to the 
suit, in the main, was that the defendants-respon¬ 
dents were tenants of the plots in dispute and 
were also permanent lessees, and that the Court 
had no jurisdiction to hear the suit. An applica¬ 
tion was made by the defendants to the Court 
below praying that the issue of tenancy right bo 
referred to the revenue Court. This application 
was rejected. Ultimately, however, the Court 
below* came to the conclusion that the suit was 
not triable by the civil Court but was triable by 
the revenue Court, and ordered the return of the 
plaint for presentation to the proper Court. 
Against this order the present appeal was filed in 
this Court by one of the plaintiffs, and the ques¬ 
tion which was canvassed before the Bench, before 
w'hom the case came up for hearing in the first 
instance, was whether the civil Court had juris-’ 
diction to entertain the suit. Before us another 
question has been raised—w*hether in view of the 
Zamindari Abolition Act read with the Zemindari 
Abolition and Land Reforms Order, 1952, vido 
Notification no. 5569/1-A 548 1952, dated 26-8-1952, 
the suit should remain in the civil Court and 
should be tried by that Court. 
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[3] As pointed out by us before, the plaintiff 
stated in the plaint that the land was grove land 
that the defendants claimed to be the tenants of 
the laud, having acquired the rights of the origi¬ 
nal grove-holder or tenant. The case, therefore, 
was one in which a claim was made by a grove- 
holder that he had been dispossessed by a person 
who claimed to hold the laud through the land- ^ 
holder. The section of the U. P. Tenancy Act 
which is applicable to such a suit is s. 183 read 
with s. 206 (e). Under s. 183 a tenant ejected from 

or prevented from obtaining possession of his 
holding or any part thereof, otherwise than in 
accordance with the provisions of the law for the 
time being in force by—(a) his land-holder or any 
person claiming as landholder to have a right to 
eject him, or (b) any person admitted to or allow¬ 
ed to retain possession of the holding by such hnd- 
holder or person, whether as tenant or otherwise, 
may sue the person so ejecting him or keeping 
him out of possession (i) for possession of the 
holding; (ii) for compensation for wrongful dis¬ 
possession etc. Although s. 183 in terms applies 
only to tenants, (and grove-holders are not tenants 
except for certain purposes), yet s. 206 (e), which 
applies to grove-holders, makes S. 183 applicable 
to grove-holders as well. Again, s. 183 applies 
when the disputed property is a holding. Holding 
is defined as a parcel or parcels of land held under 
one lease, engagement or grant, or in the absence 
of such lease, engagement or grant under one 
tenure. Land includes grove-land. Therefore, a 
holding includes both a grove-holder s holding as 
well as a tenant’s holding. By reason of the 
allegations in the plaint that the defendants were 
claiming as tenants the suit was, therefore, clearly 
cognizable by the revenue Court when it was 
instituted in the Court below. 

[4] Both the Full Bench cases referred to at the 
threshold of this judgment are distinguishable 
from the facts of the present case. In the case 
reported in D. N. Lege v. Muhammad Haidar , 

1946 ALL. L. J. 369 (f. B.), the proprietor of a plot 
of land sued for recovery of possession of agricul¬ 
tural land against a person whom ho alleged to 
be a trespasser. The question was whether the 
suit was cognizable by the revenue Court under 
s. 180 , U. P. Tenancy Act or by the civil Court. 

It was held that if the plaintiff's allegations in the 
plaint showed that the defendant claimed to be 
in possession of the land in disputo as a tenant, 
his suit was cognizable by the revenue Court under 

s. 180 , but that if the plaintiff’s allegation showed . 
that the defendant claimed the land as proprietor 
then the suit was cognizable by the civil Court. 
Section 180 applies to ‘land’ to which some body 
could be admitted as a tenant and which land 
becomes the heieditary tenancy of the trespasser 
if he was claiming as tenant, or which becomes 
khudkasht land if the defendant was a co-sharer 
and was claiming the land as his khudkasht. Al¬ 
though ‘land’ as defined in the U. P. Tenancy Act 
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includes grove-land, yet the definition is subject 
to the exception “unless the contrary appears.” 
The contrary appears from the context in which 
the word ‘land’ is used in s. 180 . A. grove-holder 
i 3 not a tenant under the Tenancy Act except for 
certain purposes, aud a trespasser of grove-land 
* cannot become a hereditary tenant or a khudkasht- 
^holdor. It follows that the word 'land* used in 
s. 180 is confined to agricultural land. Section 160 , 
therefore, does not apply to grove-land, and the 
Full Bench case D. N. Rcge v. Muhammad 
Haidar , 1946 all. l. r. 369 (f.r.), does not decide 
anything about the forum in which a suit for 
possession of grove-land must be instituted. 

[5] The other Full Bench case, Mahadeo Pra¬ 
sad v. Jokhan Ram , a. i. r. 1947 oudh 133 (f.b.), 
does deal with a suit for possession of grove-land 
against a trespasser. But that was a suit in which 
the plaintiff did not allege that the defendant 
claimed to be a tenant of the landholder. It is 
obvious that in the suit before the Full Bench 
there was no allegation which could bring the 
case under s. 183, U. P. Tenancy Act. In the pre¬ 
sent case, as wo have already observed, the allega¬ 
tions in the plaint clearly bring the case under 
3. 163, U. P. Tenancy Act. 

[6] This leads us to a consideration of the 
second point raised before us. 

[7] Under s. 19, Zamindari Abolition Act all 
land, held or deemed to have been held, on the 
date immediately preceding the date of vesting by 

any person as.(vm) a “grove-holder” 

shall.bo deemed to bo settled by the State 

Government with such person, who shall, subject 

to the provisions of this Act, be entitled.to 

take or retain possession as a sirdar thereof. 
Grove-holders, therefore, with the exception of 
certain purposes, have become sirdars under the 
AboiUtion of Zamindari Act. Section 209 deals 
with ejectment of persons occupying land without 
title. It reads as follows : 

;*A person taking or retaining possession of land other¬ 
wise than in accordance with the provisions of tho law for 
tne tune being in force, and 

(a) where tho land forms part of the holding of a 
bhumidhar, sirdar or asami, without the consent of suoh 
onumidhar, sirdar or asami , 

lb) where the land does not form part of the holding of a 
ohumMfnar, sirdar or asami without the consent of the 
<«on Sabha, shall be liable to ejectment on the suit of the 
bhumidhar, sirdar, asami or Gaon Sabha, as tho caso may 
be, and eliall also be liable to pay damages.** 

The claim of tho plaintiff would, it would seem, 
fall under s. 209 because the plaintiff having 
become a sirdar undor the Act was, according to 
him, deprived of possession of his holding by a 
person who has taken or is retaining possession 
of land otherwise than in accordance with the 
provisions of the law for tho time being in force.” 
jUnaer sch. n of the Act as originally enacted a 
f^t by a sirdar under 9. 209 was to be instituted 
in the revenue Court, the Court of the Assistant 
wuector 1st Class to be precise, vide item 8 of the 
881(1 schedule. Thus even under the Abolition of 


Zamindari and Land Reforms Act the present 
suit would have lain in the revenue Court. But it 
is urged that the Zamiedari Abolitioo and Land 
Reforms Order mentioned already has altered the 
position. 

[8l Paragraph 5 of the Order provides that 
during the period of one year from the commence, 
ment of this order, the figure 200 shall be substi¬ 
tuted for the figure 209 in serial no. 8 in sch. II. 
The result of this amendment is that for a period 
of one year beginning from 1.7-1952, which is the 
date of the commencement of the Order, suits by 
sirdars and others under s. 209, Abolition of 
Zamindari Act (U. P. Ait no. 1 of 1951) would lie 
not in the revenue Court but in the civil Court, 
because when s. 200 is substituted in place of 
s. 209 in serial no. 8, no other serial number in 
the sch. ii refers to s. 209, with the result that 
such suits are not cognizable by the revenue 
Courts at all, and are consequently cognizable by 
the civil Courts alone. Paragraph 5 of the Order, 
however, has to be read along with para. 2 of the 
Order. 

[9] Paragraph 2 of the Order provides that ex. 
cept ns expressly provided in the U. P. Zamindari 
Abolition and Land Reforms Act, 1950, or under 
the U. P. Zamindari Abolition and Land Reforms 
Rules, 1952, every suit, appeal or legal proceedings 
in respect of any right, privilege, obligation or 
liability acquired, accrued or incurred under or in 
pursuance of the U. P. Land Revenue Act, 1901, 
or the U. P. Tenancy Act, 1939, shall (a) where 
pending on 30-6-1952 in any revenue or civil Court, 
be continued in such Court ; and (b) where iiot so 
pending, may be instituted or commenced in the 
Coart in which it would, but for tho enactment of 
the U. P. Zamindari and Land Reforms Act, 1950, 
have been instituted or commenced, and every 
such suit, appeal or legal proceedings shall be 
heard, inquired into and decided under and in 
accordance with the provisions of the U. P. Land 
Revenue Act, 1901, and the U. P. Tenancy Act, 
1939. It is clear that para. 2 of tho Order applies 
to all causes of action which had accrued before 
the coming into force of the U. P. Zamindari 
Abolition and Land Reforms Act, 1950, under the 
U. P. Land Revenue Act, 1901 and the U. P. 
Tenancy Act, 1939. These two Acts were repealed 
by the U. P. Zamindari Abolition and Land 
Reforms Act. The effect of para. 2 is that proceed, 
mgs relating to causes of action which had uccrued 
under the U. P. Land Revenue Act, 1901 or under 

v Tenancy Acfl 1939 - P ri °r to their repeal, 
shall be instituted or continued in the Courts in 
•which they would have been instituted or conti- 
nued. Sub.parngraph (a) deals with pending suits, 
appeals or other legal proceedings. Sub.para. 
graph (b) doals with causes of action about which 
no suit, appeal or other legal proceedings had been 
mstn uted or commenced. In the present case the 
cause of action, which is the basis of the plaintiff’s 
claim, accrued under the U. P. Tenanoy Act before 
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the Act was repealed by the l\ P. Zamindari 
Abolition and Land Pieforms Act. So far as the 
present appeal is concerned, it falls under sub. 
para, (a) of para. 2 of the Order, because it was 
-pending on 30-7-1952. The appeal will, therefore, 
have to be decided by this Court in accordance 
with the provisions of the U. P. Tenancy Act. We 
have already held that if regard be had to the 
provisions of the U. P. Tenancy Act, under s. 183 
the suit should have been instituted in the revenue 
Court. Thus the order of the Civil Judge, Banaras, 
directing the return of the plaint to be presented 
to the proper Court was correct. When the plain- 
tiff presents the plaint to the revenue Court his 
case will fall under sub-para. (b). The order of 
26-8 1952, therefore, does not at all affect the posi. 
tion. We, therefore, hold that the plaintiff’s suit 
was cognizable by the revenue Court and the order 
of the lower Court was correct. 

[lo] The appeal is, therefore, dismissed with 
costs. 

A. M.K.S. Appeal dismissed. 
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Malik C. J. and V. Bhargava J. 

P. Stanwill £ Co. Auctioneers, Catvnpore —.4$. 
sessee v. Commr. of Income-tax, U. P. £ A jmer- 
Merwara, Lucknow — Defcndant. 

Misc. Case No. 320 of 1947, I)/- 26-8-1952. 

Excess Profits Tax Act (1940), S. 2 (5) — Business 
and profession — Distinction — Auctioneer’s business 
held to be profession in circumstances of case. 

A certain amount of skill and knowledge is required in 
every business; in a profession it is required in a larger 
degree, though that may not be the sole criterion for 
judging whether a particular business is a profession 
or not. [p ara 9 ] 

The income of an auctioneer depends mainly on the 
amount of business that the firm can attract, the price at 
which it succeeds iu selling the goods and the rate at which 
commission is payable on the sale proceeds. All these are 
factors requiring and depending on personal skill and, 
prima facie, it is not possible to say that the business of 
an auctioneer does not require any personal qualifications 
for its being carried out successfully. [Para 17] 

The assessee firm was an old firm of auctioneers and 
the partners thereof had acquired considerable experience 
in this line. One of them was a qualified engineer whicli 
enabled him to do the work of valuing the property and 
carrying on the business more efficiently than it could 
be carried on by any person not so qualified. By reason of 
efficient manner in which they were able to discharge 
their duties they had attracted a lot of Government work 
and, though there were several firms of auctioneers in 
Kanpur, they had done much better than other firms 
which was due to their personal qualifications : 

Held, that though in India anybody can set up the 
business of an auctioneer, as no restrictions have yet 
been imposed as in England where a person is required to 
take out a licence, on the facts and circumstances of the 
case the income of the assessee must be held to depend 
maiuly on the personal qua I i fications of the partners ns 
contemplated by S. 2 (5). [Puras 12, 17] 

Anno. Excess Profits Tax Act, S. 2 (5) N. 1. 

G. S. Pathak — for the Assessee; J. Sicarup—for the 
Defendant. 
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Malik C. J. — This is a reference under s. 21 , 

Excess Profits Tax Act read with s. 66 (l), Income- 
tax Act. The assessee firm Messrs. P. Stanwill k 
Co. is a partnership firm and the partners work 
as auctioneers in the city of Kanpur. During the 
chargeable accounting period 1943-44 the assessee’s 
income from this business amounted to its. 94,284. 
The Excess Profits Tax Officer considered that 
excess profits tax was leviable on the profits of the 
business made during the accounting period. The 
assessee, on the other hand, challenged their lia¬ 
bility on the ground that they were carrying on a 
profession and the profits depended mainly upon 
their personal qualifications. A suggestion was 
also made on behalf of the department that 
the profession consisted wholly or mainly in the 
making of contracts on behalf of other persons. 
There were thus three points raised: firstly, whether 
the assessee carried on a profession; secondly, 
whether in that ca3e the profits depended mainly 
on their personal qualifications and, lastly, 
whether the profession consisted wholly or main¬ 
ly in the making of contracts on behalf of other 
persons. 

[ 2 ] The first and the third points were decided 

in favour of the assessee. The second point was 
decided against the assessee. The assessee alone 
asked for a reference to this Court. ^ 

[3] The assessee formulated the question as 
follows: 

‘‘Whether in the circumstances of the case the acti¬ 
vity of auctioneers conducted as profession did not depend 
wholly or maiuly on the personal qualification of the 
partners?" 

The Tribunal, however, changed the form of the 
question and the question referred to us is in 
these terms: 

"Whether in the circumstances of the case, the income 
of the applicant derived from their activity of auctioneer's 
profession depeud wholly or mainly on the personal quali¬ 
fications of the partners of their firm as contemplated by 
S. 2 (5)?" 

[ 4 ] Learned counsel for the assessee has urged 
that the Tribunal in deciding the question whether 
the income of the assessee depended mainly on 
the personal qualifications of the partners of the 
assessee firm has not based its finding on the 
facts found by it in its appellate order but has 
decided the question on the general but irrelevant 
consideration that in India auctioneering is not a 
profession which required any particular qualifi¬ 
cation and there being no law requiring a person | 
to take out a licence any one may sot himself up 
as an auctioneer. 

[ 5 ] The relevant portion of s. 2 (5), Excess 
Profits Tax Act provides that 

"unless there is anything repugnant in the subject or 
context— 

‘business* includes any trade, commerce or mooufucture 
or any adventure in the nature of trade, commerce or 
manufacture or any profession or vocation, but does not 
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Include a profession carried on by an individual or by 
individuals in partnership if the profits of the profession 
depend wholly or mainly on his or their personal quali¬ 
fications unlcs9 such profession consists wholly or maiuly 

in the making of contracts on behalf of other persons or 

the giving to other persons of advice of a commercial 
nature in connection with the making of contracts 

The reason for exempting from payment of Excess 

r Profits Tax the profits made which depend wholly 
or mainly on the personal qualifications of the 
person making the profit is obvious. The primary 
object of the Excess Profits Tax Act was to deal 
with increased profits made due to war conditions. 
If, however, the profits did not depend upon the 
war conditions but depended mainly on the per¬ 
sonal qualifications of the person making it, there 
was no reason why it should be subjected to 
Excess Profits Tax. 

[6] As we have already said, the Tribunal has 
held that the business of an auctioneer is a pro¬ 
fession. As the question whether the assessee was 
carrying on a profession was not referred to us, 
it is not necessary to go at any length into that 
question, but it may be pointed out that the main 
difference between ordinary commercial business 
and profession lies in the amount of knowledge 
or skill employed in carrying it on though that 
may not be sole criterion. As was pointed out by 
Rowlatt J. in Christopher Barker it So7is v. 
Inland Revenue Commissioners , (1919) 2 K. B. 

, 222 : 

“every businessman has to U6e skill and ability in the 
conduct of his business and, therefore, those qualities arc 
not distinguishing marks of a profession." 

, The learned Judge in attempting to point out the 
difference says: 

“All professions are businesses, but all businesses are 
not professions, and it is only some business* s which are 
taken out of the operation of the section, namely, those 
are professions, the profits of which are dependent mainly 
upon personal qualifications and in which no capital 
expenditure is required or only capital expenditure of a 
comparatively small amount." 

In William Esplen, Son £ Stvainston , Ltd. v. 
Commissioners of Inland Revenue , (1919) 2 k. b. 
731, the same learned Judge again said : 

“it is of the essence of a profession that the profits should 
be dependent mainly upon the personal qualifications of 
the person by whom it is carried on.” 

Scrutton L. J. in The Commissioner of Inland 
Revenue v. Maxse , (1921) 21 Tax cas. 41 attempt¬ 
ed, though with considerable diffidence, to define 
what is a ‘ profession 1 and said : 

“lam very reluctant finally to propound a comprehen¬ 
sive definition. A set of facts not present to the mind of 
the judicial propounder, and not raised in the case before 
him, may immediately arise to confound his proposition. 

^ But it seems to me, as at present advised, that a ‘pro. 
fession’ in the present use of language involves the idea 
of an occupation requiring either purely intellectual skill, 
or if any manual skill, as in painting and sculpture, or 
surgery, skill controlled by the intellectual skill of the 
operator, as distinguished from an occupation which is 
substantially the production, or sale, or arrangements for 
the production or sale of commodities. The line of demar¬ 
cation may vary from time to tirao. The word 'profes¬ 
sion’ used to bo confined to the three learned professions 
A --the Church, Medicine and Law. It has now, I think, a 
wider meaning 
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[7] In Currie v. Commissioners of Inland 
Revenue, (1921) 2 K. B. 332, Lord Sterndale, M. R. 

pointed out that , . . „ 

“whether 11 men was carrying on a profession or a 
‘business’ depended upon the circumstances of the case 
and there might be circumstances in which nobo<iy coul<i 
arrive at anv other conclusion than that what the man 
was doing ’was carrying on a profession; and, therefore, 
looking at the matter from the point of view of a Judge 
directing a jury, the Judge would be bound to direct them 
that on the facts they could ouly find that he was copy¬ 
ing on a profession. That reduces it to a question of law. 
On the other hand, there might be facts on which the 
direction would have to be given the other way. Bnt 
between those two extremes there was a very large tract of 
country in which the matter became a question of degree ; 
and where that was the case thequestion was undoubtedly, 
in his opinion, one of fact; and if the Commissioners came 
to a conclusion of fact without haviug applied any wrong 
principle, then their decision was final upon the matter." 

[8] That view was followed by the Court of 
Appeal in Carr v. Inland Revenue Commis - 
sioners, (1944) 2 K. B. 163. 

[9] From an examination of these decisions it 
follows that a certain amount of skill and know¬ 
ledge is required in every business; in a profession 
it is required in a larger degree, though that may 
not be the sole criterion for judging whether a 
particular business is a profession or not. 

[10] It is urged that an auctioneer’s business 
requires special skill and the personal factor goes 
a long way to make it a success and reliance is 
placed on Halsbury's Laws of England, 2nd Edn., 
vol. i, p. 695 where it is said : 

"The licence is of a perseual character, and every mem¬ 
ber of a firm of auctioneers who exercises or carries on the 
trade or business of an auctioneer or acts os such must 
take out a separate and distinct licence . ..” 

And again at page 697 where it is said that “The 
agency of the auctioneer is personal and cannot be 
delegated.” At page 705 of the same book it is 
pointed out that an auctioneer is held liable for neg¬ 
ligence and at page 711 the passage is as follows: 

"An auctioneer, being a person who professes to carry 
on a business requiring skill and knowledge, must display 
such skill and knowledge in acting for his vendor as is 
reasonably to be expected from competent auctioneers and 
must follow the course of business ordinarily recognised by 
custom or prescribed by statute ...” 

[11] There can, therefore, be no doubt that an 
auctioneer’s business is recognised in England as 
a business requiring personal skill to be carried on 
by the person who has been engaged for the pur¬ 
pose by his customer and a personal licence has to 
be taken out by every member of the firm of 
auctioneers before they can work as such. The 
Tribunal has relied on the fact that in India no 
licence, is needed for the work of an auctioneer. 
It is urged in reply that to practise any of the 
indigenous systems of medicine or even hornceo. 
pathy it is not necessary to bo a registered practi. 
tioner in India and yet it cannot bo urged that 
the work of a Kaviraj or Hakim or that of a 
doctor practising homoeopathy is not a profession. 
Learned counsel has, therefore, pointed out that 
the mere fact that there is no statutory provision 
yet setting out the requirements for carrying on 
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the business of an auctioneer does not make it any 
the less a business requiring skill and knowledge. 

[ 12 ] The question whether the profits in the 
case before us mainly depended upon the personal 
qualitications of the partners of the assessee firm 
would depend upon the facts and circumstances of 
the case. The point was raised before the Appel- 
late Tribunal and the circumstances were clearly 
set out on behalf of the assessee why the assessee 
claimed that the profits were mainly due to the 
personal qualifications of the partners. 

The facts and circumstances relied on by the 
( assessee were that the assessee firm was an old 
I firm and the partners thereof had acquired consi¬ 
derable experience in this line; that one of them 
was a qualified engineer which enabled him to do 
the work of valuing the property and carrying on 
the business more efficiently than it could be 
carried on by any person not so qualified; that by 
reason of the efficient manner in which they were 
able to discharge their duties they had attracted 
a lot of Government work and, out of the total 
profits amounting to ns. 94,284, ns. 70,308 were 
derived from income made by sale of Government 
properties; and, lastly, that though there were 
several firms of auctioneers in Kanpur, they had 
done much better than other firms which must be 
due to their personal qualifications. As against 
this it is pointed out that there is nothing on be¬ 
half of the Department to show that there was 
any increase in business or income due to war 
conditions. 

[13] The facts and circumstances relied on by 
the assessee do not seem to have been challenged 
before the Tribunal except that, while the assessee 
claimed that the business had been carried on for 
two generations, on behalf of the Department it 
was admitted that from the assessment records 
available it was clear that the firm had been 
assessed to income-tax at least since 1929-30. 

[14] The Tribunal, however, decided the point 
against the assessee, not on the facts of this parti¬ 
cular case, but in the view that it took that in 
India no special qualifications were needed to set 
oneself up as an auctioneer. 

[15] Sri Jagdish Swarupon behalf of the Depart- 
ment has relied on the seventh paragraph of the 
appellate order of the Tribunal in which the 
Tribunal held that though in a sense they were 
exercising a profession but it was not one the 
income of which depended on personal qualifica¬ 
tions of its partners. This finding was, however, 
not recorded, as would be apparent from the pre¬ 
vious two paragraphs of the appellate order, on 
the facts and circumstances of the particular case, 
but on the reasoning that in India anybody can 
set himself up as an auctioneer and ho need not 
possess any qualification to be able to carry on 
that business. 

[ 16 ] When the application under 8. 21 , Excess 
Profits tax Act was heard by the Tribunal an 
objection was raised on behalf of the Department 


that the case did not raise a question of law but 
a question of fact and the Tribunal took the view 
that the point raised was a question of law as the 
point was not decided on the facts of the parti¬ 
cular case but on the general view that no special 
qualifications being required for setting up the 
business of an auctioneer the assessee could not 
claim that the main part of their income depended 
on their personal qualifications. 

117] The income of an auctioneer depends mainly 
on the amount of business that the firm can 
attract, the price at which it succeeds in selling 
the goods and the rate at which commission is 
payable ou the sale proceeds. All these are factors 
requiring or depending on personal skill and 
prima facie , it is not possible to say that the 
business of an auctioneer does not require any 
personal qualifications for its being carried out 
successfully. It may be that anybody can set up 
the business, as no restrictions have yet bcon 
imposed, but so far as the assessee firm is con¬ 
cerned, there can be no doubt that the circum¬ 
stances relied on by them could lead to the 
conclusion that the main part of their profits 
depended on the personal qualifications of the 
partners and the Tribunal erred in rejecting the 
contention on general grounds. On the facts and 
circumstances stated by us above, which appear 
from the appellate order of the Tribunal and the 
statement of the case, in our view it is possible to 
come to the conclusion that the income of the 
assessee depended mainly on the personal quali¬ 
fications of the partners as contemplated by 
s. 2 (5). That is our answer to the question 
referred to us. 

[ 18 ] The assessee is entitled to its costs which 
we fix at rs. 500. 

A/V.R.B. Reference answered. 
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Ramesh Chandra Chaubc—Petitioner v. Prill- 
cipal Bipin Behari Intermediate College , Jhansi 
— Opposite Party. 

Civil Misc Writ No. 383 of 1952, D/- 10-9-1952. 
Constitution of India, Arts. 226 and 29 (2)—Student 
refused admission in college on ground of discipline— 
High Court will not interfere. 

There is no guarantee in the Constitution that if a stu- 
dent is studying in any institution then ho has a right to 
continue his education in that particular institution, even 
though ho may not be acceptable to the authorities of the 
institution. Thus, the Principal of a ccllego can, without 
communicating tho reasons, inform a student studying in 
the college that he cannot be admitted to the collcgo 
during the next session where the Principal comes to tho 
conclusion that such an action is necessary in tho inter¬ 
ests of discipline among tho students. Such an action of 
the Principal is not hit by Art. 29 (2). And the High 
Court will not interfere under Art. 226 with the action 
taken by the head of an educational institution. [Paras 3, 4] 
S. iV. Divivedi—for Petitioner. 

Bind Basni Prasad J. —This is an applica¬ 
tion under Art. 226 of tho Constitution. The 
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applicant Ramesh Chandra Chaube was admitted 
a 9 astadent of the 1 st year Intermediate Class 
in the Bipin Behari Intermediate College, Jhansi, 
in July 1951. It is alleged that a week after his 
admission the Principal struck off his name from 
the class register and told him verbally that he 
could not be permitted to study in the college as 
r*be was a Communist. Later on the students of 
the college threatened to go on strike and at that 
time the applicant gave an undertaking in writing 
to the Principal that he would not take part in 
any subversive activity whether inside or outside 
the college. Upon this the petitioner was re.admit¬ 
ted into the class and he recontinued his studies 
in the 1 st year Class. He could not take the six- 
monthly examination on account of hi3 illness; 
but in the annual examination, it is said, he got 
pass marks in all the subjects. He was required to 
appear in a supplementary examination to be held 
on 10-7-1952. On 2-7-1952, the petitioner’s father 
was informed by the Principal that he could not 
be re-admitted in the college during the session 
1952-53. No reasons for the order were stated in 
the letter of the Principal. It is contended that 
all efforts to find out from the Principal the rea¬ 
sons for the action he had taken were in vain. 
The Inspector of Schools was then approached. 
He looked into the matter and sent the following 
answer to the petitioner’s father: 

“I have made inquiries in that connection and have no 
i reason to interfere with the Principal's decision. He has 
a right to ask you to withdraw your ward from his insti¬ 
tution without communicating reasons which prompted 
him to come to that decision.” 


The petitioner states that his conduct during th 
last session in the college was good and in suppor 
of this he produces a good conduct certificate 
dated 6-6-1952, given to him by the Principal. I 
appears that in June last the petitioner wanted t 
teke a part-time job and, therefore, requested th< 
Principal to grant him a character certificate 
.thereupon this certificate was given to him. 

[3] The contention is that it is against all prin 
ciples of natural justice that the Principal shoulc 
have refused to allow the petitioner to continui 
his studies in the 2 nd year' Intermediate Clas 
without assigning any reason for the action whicl 
he has taken against him. This application unde 
Art. 226 of the Constitution has, therefore, beei 
made with a prayer that a writ in the nature o 
mandamus or any other suitable direction, order o: 
writ be issued to the Principal of the College t< 
re.admit the petitioner. 

[3] No fundamental right has been infringed ii 
1 the P resent “se- The question is whether, it wa- 
nfi^ssary for the Principal to have held an inquirj 
and to have communicated to the petitioner the 
masons for the action which he has taken againsl 

Z t?!p mg be ! ween the lines ik seems t0 us 

thfint Came t0 the exclusion that in 

the d,8Ciplme am °ng the students ol 

wa coUege it was not desirable that he should 

<*atmue in it. The Principal was approached by 


one of the members of the Managing Committee 
and he informed him that he would explain to 
him the reasons. The Inspector of Schools was 
approached and he too was satisfied that there was 
no good reason to interfere with the Principal’s 
decision. There is a tendency of indiscipline in the 
student community and it would be subversive of 
discipline if this Court were to interfere with the 
action taken by the heads of institutions in the 
interests of discipline. At all events, we do not 
feel satisfied that we should exercise our discretion 
under Art. 226 of the Constitution. 


[i] Learned counsel has contended that this 
action on the part of the Principal is an infringe¬ 
ment of the right to the freedom of speech and 
expression guaranteed by Art. 19 (l) (a) of the 
Constitution. We are unable to agree with this. 
All what the action of the Principal amounts to is 
that the petitioner cannot prosecute his studies in 
the Bipin Behari Intermediate College, Jhansi. 
No obstacles have been put in his way to the 
exercise of the right to the freedom of speech and 
expression. He has not been expelled or rustica¬ 
ted and he is at liberty to take a transfer certifi¬ 
cate from that institution and to join any other 
institution in which he can find admission. Art. 29 
provides for the protection of cultural and educa¬ 
tional rights. Clause ( 2 ) of that article provides: 

'No citizen shall be denied admission into any educa¬ 
tional institution maintained by the State or receiving aid 
out of State funds on grounds only of religion, race, casfc>, 
language or any of them.*' 


The petitioner has not been denied admission on 
any of the aforesaid grounds. There is no guaran-i 
tee in the Constitution that if a student is study¬ 
ing in any institution then he has a right to 
continue his education in that particular institu¬ 
tion, even though he may not be acceptable to the 
authorities of the institution. Clause (o) of r. 96 
of the Education Code of the Utter Pradesh pro¬ 
vides: 


The name of a scholar who does not rejoin a school or 
college within 3 days of the commencement of a school 
term shall be struck oil the rolls unless leave has been 
previously applied for and granted by the head of the 
institution, in which case he will be considered to be on 

?° term Whether 0r uot he rcturns °° the 
expiry of tho leave. 

tnHnn^m hiS / Ule do ? DOb ***** the head of the insti- 
thl r ?hising for adequate reasons, to admit for 

pr.no" Sr. - *" ’ h ° ™" “ «“ «» 


There is nothing in the above rule to indicate that 
the Principal of the institution should communi- 
cate to the student the reasons for refusing admis- 
sion to him. Indeed, sometimes it may be desirable 
in the interests of discipline itself not to commu- 

!A UC \ reaS °f ‘ The Princi P al ha3 t0 refuse 
1 l°r r adequate reasons - The fact that 
nor th« S G i Ma f n T Smg Committ€e 0{ the college 

nor the D^tncHnsp^tor of School have taken 

any action to reverse the order of the Principal 
proves that the reasons for which he took the 
action against the petitioner were adequate. 
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[5] For the above reasons the application is 
dismissed. 

[6] Learned counsel requests us to certify that 
the case involves a substantial question of law as 
to the interpretation of the Constitution within 
the meaning of Art. 132 of the Constitution. AVeare 
of opinion that no such question is involved in the 
present case. We refuse to grant the certificate 
asked for. 

A/V.S.B. Application dismissed. 
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Sapru and Bind Basni Prasad JJ. 

Mohammad Baza Ali Khan — Petitioner v. 
The State of Uttar Pradesh and another — 
Opposite Party. 

Civil Misc. Writ No. 35S of 1952, D/- 5-9-1952. 

(a) Tenancy Laws— U. P. Zamindari Abolition and 
Land Relorms Act (1 of 1951) — Act has not ceased to 
be operative when provisional legislature which pas¬ 
sed it was dissolved — (Constitution of India, Arts. 
372 (1), 382 and 31 (4)). 

Temporary and transitional provisions were made 
under Part 21 of the Constitution for tiding over the 
transitional period. Article 382 of the Constitution allow, 
ed the House of the Legislature functioning in the State 
of Uttar Pradesh to continue as a provisional Legislature. 
U. P. Act 1 of 1951 which was pending as a bill at the 
commencement of the Constitution in the Uttar Pradesh 
Legislature, was passed by the provisional legislature 
of Uttar Pradesh. From the mere fact that the 
State legislature was a ‘provisional legislature' the 
inference cannot be drawn that the laws passed by it were 
only of a temporary nature, i. c, of a nature which could 
last only up to the time that the regular legislature con- 
templated by the Constitution came into existence after 
elections, for the provisional legislature was itself a crea¬ 
ture of the new Constitution. It was vested with all the 
power enjoyed by a State legislature. Clearly the laws 
passed by it could operate beyond the time, until repealed, 
when it ceased to exist. The analogy between it and the 
legislature which was swept away by the Constituent 
Assembly is misleading. Unlike the legislature which had 
been set up by the Indian Independence Act read with the 
Government of India Act, 1935 the provisional legislature 
owed its origin to the Constituent Assembly. It came to 
an end when the new legislature was elected under the 
Constitution. Laws passed by it did not cease to be opera¬ 
tive on the date that the provisional legislature gave place 
to the newly elected legislature under the Constitution 
framed by the Constituent Assembly. The provisional 
legislature did not represent a break with the past. It was 
intended to facilitate the transition to the new order and 
it would have been, therefore, quite unnecessary for the 
Constituent Assembly to enact a provision analogous to 
Art. 372 of the Constitution declaring that the law6 passed 
by it shall continue in force until altered, repealed, or 
amended by a competent legislature or other competent 
authority. 

Notwitbstandinganything to the contrary the bill having 
been reserved at the commencement of the Constitution and 
having been passed and being assented to by the President 
is not Ruble to be questioned in any Court on the ground 
that it contravenes the provisions of cl. (2) of Art. 31 of 
the Constitution. The Supreme Court has held that the 
Uttar Pradesh Zamindari and Land Reforms Act is pro¬ 
tected under that Article from attack in any Court on the 
ground that it contravenes the provisions of Art. 31 (2). 
The Court cannot, therefore, go into the question of the 
adequacy or otherwise of the compensation contemplated 
by the Act. That question has been finally decided by the 
Supreme Court and the controversies in regard to it have 
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been set at rest by the recent amendments to the Consti¬ 
tution. (1916) 1 K. B. 6S8, Distiiuj. [Paras 6, 8, 17] 

(b) Tenancy Laws — U. P. Abolition of Zamindari 
and Land Reforms Act (1 of 1951) —Principle of com¬ 
pensation — Question decided by Supreme Court — It 
cannot be reagitated — Points which could have been 
raised before Supreme Court, cannot again be raised— 
(Constitution of India, Arts. 31 (2), 31A and 14). 

The principles which govern land acquisition under Land 
Acquisition Act and acquisition of property under Art. 31 
(2) of the Constitution are and were, perhaps, intended to 
be somewhat dillerent. The question whether the acquisi¬ 
tion under the U. P. Act 1 of 1951 was or was not for a 
public purpose was agitated both before the High Court 
and the Supreme Court. Both the Courts held that there 
was a public purpose behind the Act. Further both the 
Coarts held that it was within the competence of the legis¬ 
lature to fix the amount of compensation or specify the 
principles on which, and the manner iu which, the com- 
pensation is to be determined and given. The question 
whether the principles underlying compensation in the 
Act could be different, having regard to the provisions of 
Art. 14 of the Constitution, from those to be found in the 
Land Acquisition Act could be raised before the Supreme 
Court or the Full Bench of this Court. It cannot he allow¬ 
ed to be reagitated again. Reading Art. 31 us a whole the 
position would seem to be that there is no force in the 
contention that inasmuch as the provisions of the Act 
are different from the principles laid down iu the Land 
Acquisition Act, the Act contravenes the letter and spirit 
of Art. 14. (Para 9) 

Bind Basni Prasad J. A perusal of the judgment’ of 
the Supreme Court would show that what the Supreme 
Court said wa9 that if the Government made any rules 
and prescribed that compensation would he payable at 
some remote tune and not within a reasonable period then 
it would be opeu to tho parties affected to challenge the 
validity of the rules on the ground of abuse of power. The 
Supreme Court did not leave the door open to question tho 
effectiveness or the operation of the U. P. Zamindari 
Abolition and Laud Reforms Act when they held that the 
Act was valid. [Para 15] 

There is Art. 31A in the Constitution which provides 
that notwithstanding anything contained in Part 3 of 
the Constitution no law providing for the acquisition by the 
State of any estate or of any rights therein for the exting- 
uishment or modification of any such rights shall be 
deemed to be void on the ground that it is inconsistent 
with, or takes away or abridges any of the rights conferred 
by any provisions of this Part. Article 31-B of the Consti¬ 
tution also validates this Act. [Para 18] 

(c) Precedents — Points covered and decided by 
Supreme Court and Full Bench cannot be reagitated. 

[Para 11] 

(d) Tenancy Laws-^ U. P. Abolition of Zamindari 
and Land Reforms Act (1 of 1951), S. 4 — Date of 
vesting can be the same as the notification declaring 
the date. 

!fhere are no words in S. 4 to indicate that the date of 
vesting to be specified should he a future date. All what 
subs. (1) of that section provides is that the date must be 
specified and the persons affected must be in no doubt ns 
to from what date they are going to be divested of their 
estates. It is in public knowledge that long before the 
notification was issued the public kuew that tho date of 
vesting would be 1-7-1952. It cannot be said that the pro- 
prietors were taken by surprise when tho notification of 
1 - 7-1952 giving the same date as the date of vesting was 
issued. tPara 16] 

P. M. Vcrma — for Applicant. 

REFERENCE. / Pa™ 

(1916) 1 K B 688 : (85 L J K B 537) 17 

Sapru J. —This is an application under Art. 226 
of the Constitution for the various writs detailed 
in para. 22 of the petition. It is necessary to set 
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forth the reliefs claimed in order to make my 
position clear in regard to this case. The reliefs 
claimed are : 

(a) That a writ in the nature of mandamus be issued on 
the opposite parties restraining them from acting in any 
mannor by virtue of, or under the provisions of the U. P. 
Zamindari 'Abolition and fLand Reforms Act (1 of 1951), 
and interfering with the petitioner’s exercise of his pro- 

r prietary rights by any action taken through its servants 
and agents. 

(b) That a writ or such other direction or order as the 
Court may deem proper be issued quashing the notification 
issued by the opposite party No. 1 under S. 4 of the said 
U. P. Aot, 1 of 1951, and published in the State Gazette 
Extraordinary dated 1-7-1952, and directing the said 
opposite party to restore the petitioner back to his proprie¬ 
tary possession, and restraining it by means of a perma¬ 
nent injunction order from compulsorily acquiring the 
petitioner's property under the provisions of the said U. P. 
Act, 1 of 1951. 

(c) That an interim injunction be issued restraining the 
opposite parties from acting in any manner by virtue of, 
or under the provisions of, the U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), and issuing any 
coercive processes under the said Act against the peti¬ 
tioner for the recovery of the arrears of revenue in respect 
of Rabi 1359-F. in pursuance of the writ of demand dated 
22-7-1952 served upon the petitioner by the opposite party 
No. 2 by any action taken through their servants and 
agents. 

(d) That such further or other writs, directions or 
orders be issued as this Court may deem fit and proper. 

[ 2 ] I have quoted at length the reliefs claimed 
in this case in order to indicate unmistakably that 
what the applicant is seeking in effect today by 

< this application, under Art. 226 of the Constitu¬ 
tion, is to invite this Court to go into matters 
which were finally disposed of by the Supreme 
Court. As is well known, the law, as laid down by 
the Supreme Court, is binding on this Court. The 
questions, which are the subject-matter of this 
application, were considered at length both by the 
Supreme Court and a Full Bench of this Court. 
Suffice it to say that the arguments, which have 
been advanced could, and probably most of them 
were actually advanced have been advanced before 
the Supreme Court and the Full Bench. Learned 
counsel for the applicant has referred in an argu¬ 
ment, which has taken a good deal of the time of 
this Court, at length to various points but I do 
not consider it necessary to discuss them. 

[3] I indicated to learned counsel that we would 
be prepared to consider the question of notice on 
its merits if he was prepared to confine his attack 
to statutory rules made under the U. P. Zamin¬ 
dari Abolition and Land Reforms Act (hereinafter 
called the Act) and not to the main Act itself. Learn, 
ed counsel rejected that suggestion. Indeed, learn¬ 
ed counsel frankly concedes that his case is that 
the Act is incapable of being put into force and 
that it must be deemed to be an invalid piece of 
legislation. It is quite obvious from the reliefs 
claimed and the affidavit filed that what the 
applicant is seeking to do is to challenge the vali- 
dity of an Act which has been declared to be 
intra vires the Constitution by the Supreme 
Lourt. Learned counsel has told ns clearly that his 
purpose will not be served by challenging the 


validity of statutory rules and indeed according to 
his contention the vesting order passed by the 
Uttar Pradesh Government is null and void. 

[ 4 ] As far as I have been able to understand the 
somewhat complicated argument which has been 
advanced by learned counsel for the applicant, the 
position seems to bo this. The Act was passed by 
what Shri Varma calls the provisional Legislature 
which lasted until 19-5-1952, when the Legis¬ 
lature set up under the provisions of the Consti¬ 
tution framed by the Constituent Assembly came 
into existence. Shri Yerma's point is that all 
legislation passed by the provisional Legislature 
came automatically to an end when it (the provi- 
sional Legislature) was dissolved on 19-5-1952, 
and the Legislature set up by the Constituent 
Assembly came into existence. The proposition is 
of a most startling character. It may be conceded 
that the Constituent Assembly represented a 
complete break with the past. The Constituent 
Assembly was not bound to preserve the laws 
which were existing in this country before the 
Constitution framed by it came into force. It, 
however, decided to do so and for that purpose 
enacted Art. 372. Article 372 (l) of the Consti- 
tution lays down that: 

“Notwithstanding the repeal by this Constitution ot 
the enactments referred to in Art. 395 but subject to the 
other provisions of this Constitution, all the Law in force 
in the territory of India immediately before the com¬ 
mencement of this Constitution shall continue in force 
therein until altered or repealed or amended by a compe¬ 
tent Legislature or other competent authority.” 

[5] I agree with Shri Yerma that Art. 372 of 
the Constitution cannot cover the Act as the Act 
was not a law in force in the territory of India 
immediately before the commencement of the 
Constitution. 

[6] Temporary and transitional provisions were, 
however, made under part 21 of the Constitution 
for tiding over the transitional period. Article 382 
of the Constitution allowed the Houses of the 
Legislature functioning in this State to continue 
as a provisional legislature. The Act which was' 
pending as a bill at the commencement of the 
Constitution in the Uttar Pradesh legislature, was 
passed by the provisional legislature of Uttar 
Pradesh. From the mere fact that the State 
legislature was a 'provisional legislature,’ the in- 
ference cannot be drawn that the laws passed by 
it were only of a temporary nature, i. e. of a nature 
which could last only up to the time that the 
regular legislature contemplated by the Constitu¬ 
tion came into existence after elections, for let it 
be remembered that the provisional legislature 
was itself a creature of the new Constitution. It 
was vested with all the powers enjoyed by a State 
legislature. Clearly the laws passed by it could 
operate beyond the time, until repealed, when it 
ceased to exist. The analogy between it and the 
legislature which was swept away by the Consti 
tuent Assembly is misleading. Unlike the legis. 
lature which had been set up by the Indian 
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Independence Act read with the Government of 
India Act, 1935, the provisional legislature owed 
^its origin to the Constituent Assembly. It came to 
an end when the new legislature was elected under 
the Constitution. Laws passed by it did not cease 
to be operative on the date that the provisional 
legislature gave place to the newly elected legis¬ 
lature under the Constitution framed by the Con¬ 
stituent Assembly. The provisional legislature 
did not represent a break with the past. It was 
I intended to facilitate the transition to the new 
order and it would have been, therefore, quite un¬ 
necessary for the Constituent Assembly to enact 
a provision analogous to Art. 372 of the Constitu¬ 
tion declaring that the laws passed by it shall 
continue iu force until altered, repealed, or amend¬ 
ed by a competent legislature or other competent 
authority. 

[7] I hope I have given sufficient reasons to 
indicate clearly that there is no merit in the argil- 
inent which was ingeniously built up on this point 
by Shri Verma. I would also point out that the 
argument of Shri Verma ignores the provisions of 
Art. 31 (4) of the Constitution which were the 
subject-matter of interpretation by this Court and 
the Supreme Court. That Article is : 

"31 (4). If any Bill pending at the commencement of 
this Constitution in the Legislator • of a State has, after 
it has been passed by such Legislature, been reserved for 
the consideration of the President un i has received his 
assent, then, notwithstanding anything in this Constitu¬ 
tion, the law so asseuted to shall not be called in question 
in any Court on the ground that it contravenes the pro¬ 
visions of cl. (2).*’ 

[8] Now' undoubtedly after the U. P. Zamindari 
Abolition and Land Reforms Bill was passed by 
the provisional legislature it was submitted for 
the certification of the President. It received his 
assent. It follows, therefore, that, notwithstand¬ 
ing anything to the contrary the bill having been 
reserved at the commencement of the Constitu¬ 
tion and having been passed and being assented to 
by the President, was not liable to be questioned 
in any Court on the ground that it contravenes 
the provisions of cl. (2) of Art. 31 of the Constitu¬ 
tion. That Article has been the subject-matter of 
interpretation by the Supreme Court as also a 
Full Bench of this Court. A3 far as I can see, the 
Supreme Court has held that the Uttar Pradesh 
Zamindari and Land Reforms Act is protected 
under that Article from attack in any Court on 
the ground that it contravenes the provisions of 
Art. 31 (2). Wo cannot, therefore, go into the 
question of the adequacy or otherwise of the com¬ 
pensation contemplated by the Act. That question 
has been finally decided by the Supreme Court 
and the controversies in regard to it have been set 
at rest by the recent amendments to the Consti¬ 
tution. 

[9] Iu regard to the argument that the com¬ 
pensation paid should have been in accordance 
with the principles of the Land Acquisition Act 
and that the compensation is illusory, I would 
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like to say that the principles which govern land 
acquisition and acquisition of property under 
Art. 31 (2) of the Constitution are and were, per¬ 
haps, intended to be somewhat different. Sub¬ 
article ( 2 ) of Article 31 of the Constitution enables 
Government to acquire any movable or immov¬ 
able property on what might be called a mass 
scale for public purposes and in such a case it is 
open to the legislature to fix the amount of com¬ 
pensation and lay down the principles and the 
manner in which the compensation is to ha deter¬ 
mined and given. As I see it, the question whe¬ 
ther the acquisition under the Act was or was not 
for a public purpose was agitated both before this 
Court and the Supreme Court. Both the Courts 
held that there was a public purpose behind the 
Act. Further both the Courts held that it was 
within the competence of the legislature to fix the 
amount of compensation or specify the principles 
on which, and the manner in which, the compen¬ 
sation is to be determined and given. 

The question whether the principles underly¬ 
ing compensation in the Act could be different, 
having regard to the provisions of Art. 14 of the 
Constitution, from those to he found in the Land 
Acquisition Act could be raised before the Supreme 
Court or the Full Bench of this Court. It cannot 
be allowed to be reagitated again. As far as I can 
see, the point was actually raised before those 
Courts. Reading Art. 31 as a whole the position 
would seem to be that there is no force whatso- 
ever in the contention of learned counsel that 
inasmuch as the provisions of the Act are different 
from the principles laid down in the Land Acqui¬ 
sition Act, the Act contravenes the letter and 
spirit of Art. 14, into the intricacies of which it is 
unnecessary to enter. 

[ 10 ] I am not impressed with the argument 
that it was not competent for Government to 
direct that vesting of properties shall take place 
on the very date on which the vesting order was 
passed. It was not, in my opinion, incumbent 
upon Government to fix a future date for that 
purpose. 

[11] The general conclusion, which I have 
arrived at after listening to the long and ingeni- 
ous argument of Shri Verma, is that the points 
which he seeks to agitato arc not new points. 
They are covered by the authority of the Supreme 
Court as well as a Full Bench of this Court. 

[ 12 ] For this reason I do not think it neces¬ 
sary to consider seriatim some other arguments 
which were urged by Shri Verma in support of 
the many startling propositions with which he 
came out. 

[13] For the reasons given above, this applica¬ 
tion is dismissed. 

[ 14 ] Bind Basni Prasad J.—I agree with my 
learned brother and desire to add a few words. 

[15] Learned counsel for the applicant was 
given a hearing for more than three hours and 
although he said that he did not question the 
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validity of the U. P. Zamindari Abolition and 
Land Reforms Act nevertheless when ho was 
asked to confine his argument to the rules and not 
to the Act he said ho was unable to do so. It was 
clear from his argument as well from a perusal of 
the petition that the object of the petitioner is to 
make the U. P. Zamindari Abolition and Land Re- 
r forms Act inoperative. All the points which have 
been raised in the petition could have been advanc¬ 
ed before the Full Bench of this Court or the 
Supreme Court which considered tho validity of the 
Act and if any of them was not advanced it is not 
possible for us to entertain it now. After a pro- 
traded litigation the U. P. Zamindari and Land 
Reforms Act was held a valid piece of legislation 
and the Superme Court pronounced to that effect. 
It is not open to us now to declare that Act 
invalid or inoperative. In para. 3 of the application 
certain quotations from the judgment of the 
Supreme Court have been made. A perusal of 
those quotations will show that what the Supremo 
Court said was that if the Government mado any 
rules and prescribed that compensation would be 
payable at some remote time and not within a 
reasonable period then it would be open to the 
parties afiected to challenge the validity of the 
rules on the ground of abuse of power. Tho 
Supreme Court did not leave the door open to 
question the effectiveness or the operation of the 
U. P. Zamindari Abolition and Land Reforms 
Act when they held that the Act was valid. 

[ 16 ] The vesting order passed under s. 4 of the 
Act has been questioned on the ground that 
according to that section the date of the vesting 
has to be specified” and it could not be on the 
same day as the date of the publication of the 
notification. I am unable to interpret s. 4 of the 
Act in that way. There are no words in it to indi. 
cate that the date to be specified should be a 
future date. All what sub-3, (l) of that section 
provides is that the date must be specified and 
he persons affected must be in no doubt as to 
fiom what date they are going to be divested of 
their estates. It is in public knowledge that lon<» 
before the notification was issued the public 
knew that the date of vesting would be 1 . 74952 . 

It cannot be said that the applicant or those 

r ‘ S "I* 53 W0r0 taken b >' surprise when 
the notificat'on of 1 . 7 . 1952 , was issued. 

U7J Ihe argument that the impugned Act 
£me to an end when the new legislate came 
E” • 9 u g x°“ 19 ' 5 - 1952 ' has no force. The conten 
Ifa* aS th0 , P ° Wer 0f the P rov isional legis. 
K? . P ander Art - 382 ^psed by the new 

£ ni Ure COm , in f ,Dt0 esistonce i laws made by 
the provisional legislature lapsed and in th;«, 
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I otherwise. This authority is hardly of any help to 
s the petitioner for in the present case there has 
t been no repeal of the law in exercise of which the 
s provisional legislature made the U. P. Zamindari 
f Abolition and Land Reforms Act. The provisional 
) legislature from its very nature was set up to tide 
. over ihe transitional stage aud nowhere it is pro- 
3 vided in the Constitution that the laws made by 
. the provisional legislature would cease to be 
3 operative when the new legislature is set up in 
i accordance with the provisions of the Constitution, 
i Watson v. Winch is not at all applicable to the 
facts of the present case. 

[18] Reliance has also been placed upon Art. 14 
of the Constitution. It is contended that the pro. 
visions in the impugned Act in regard to the 
payment of compensation are discriminatory in- 
asmuch as they are different from those contain, 
ed in the Land Acquisition Act. This is a matter 
which could have been urged before the Full 
Bench of this Court and the Supreme Court. 
Learned counsel has not been able to point out to 
us whether this point was urge! in those Courts. 
It is too late now to contend this point. But 
apart from these considerations I can see no force 
in it. There is Art. 31a in the Constitution whichi 
provides that notwithstanding anything contained) 
in part 3 of the Constitution no law providing 
for the acquisition by the State of any estate or 
of any rights therein for tho extinguishment or 
modification of any such rights shall be deemed 
to be void on the ground that it is inconsistent 
with, or takes away or abridges any of the rights 
conferred by any provisions of this Part. Article 
31B of the Constitution also validates this Act 
[19] No point urged by learned counsel ‘has 
appealed to me in view of the decision of the 
lull Bench of this Court and of the Supreme 
Court. I want to make it clear that it is only the 
vahdity of the U. P. Zamindari Abolition and 
Land Reforms Act, 1951, and its effectiveness and 
operation that I uphold. I express no opinion now 
as to the validity or otherwise of any statutory 
rules framed thereunder. ^ 

.[2°], the Court. _ This application is dis- 
missed. 

A/R.O.D. Application dismissed. 
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Misra J. 

Statf al and ° therS ' Accused - A PP ll cants v. The 

Criminal Revn. No. 9 of 1952, D/. 19.8-1952. 

U. P. District Boards Act (10 of 19221 «? 17 a o 
laws under - Bye-law Nb i .V w . • 

Sffi r 
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prima facie ultra vires the powers conferred on the Board 
by S. 174. Art. 19 (1) (g) of the Constitution likewise has 
no application to the matter inasmuch as the bye-law does 
not prohibit the carrying on of any profession or trade in 
contravention of the Constitutional injunctions. (Para 2) 

Kalbe Mustafa—for Applicants ; Dy. Govt. Advocate— 
for the State. 

Order. —This criminal revision arises out of a 
summary trial at which the applicants Sadal, 
Manna and Chiddan were convicted of an offence 
under s. 174 2 , District Boards Act, for contraven¬ 
tion of bye-law no. 1 of the District Board, Rae 
Bareli, published at pp. 352-53, Part 3, l T . P. 
Gazette dated 19th August 1950. The trial was a 
summary one and the conviction was based upon 
admission of the accused to the effect that they 
slaughtered five bullocks at the Kanchana slaugh¬ 
ter house within the limits of the District Board, 
Rae Bareli. The learned Magistrate found the 
accused guilty but released them under s. 3. First 
Offenders Act. Dissatisfied with the aforesaid 
order, Sadal, Manna and Chiddan went up to the 
Court of Session but their application was reject¬ 
ed and they have now approached this Court 
under s. 439, Criminal P. C. A number of techni¬ 
cal arguments have been urged on their behalf. 
They are: (a) That the bye-law is ultra vires the 
District Boards Act, (b) that it is in violation of 
Art. 19 of the Constitution, (c) that the learned 
Magistrate was not competent to take cognizance 
of the case, and (d) that in any event trial 
should not have been a summary one. 

[ 2 ] I am not impressed by any of those argu¬ 
ments. The bye-laws were framed under s. 174, 
District Boards Act which authorises a Board by 
special resolution to make bye-laws applicable to 
the whole or any part of the rural area of the 
district for the purpose of promoting or maintain¬ 
ing the health, safety or convenience of the 
inhabitants of such area and for the furtherance 
of the administration of the district under the Act. 
In particular and without prejudice to the gene- 
rality of these powers, a Board is authorized to 
make bye-laws for the purpose of regulating 
slaughter houses and offensive, dangerous, and 
obnoxious trades, callings, or practices and pre¬ 
scribing fees to defray the expenditure incurred by 
a Board in that connection. The power to regulate 
offensive and obnoxious trades and practices must 
be deemed to include the power to prohibit such 
trades or practices being carried out in particular 
places or in particular areas and since the bye-law 
only attempts to do this and no more, it is not 
prima facie ultra vires the powers conferred on the 
Board by s. 174. Article 19 (l) (g) of the Constitu¬ 
tion likewise has no application to the matter 
inasmuch as the bye-law does not prohibit the 
carrying on of any profession or trade in contra¬ 
vention of the constitutional injunctions. It is 
noticeable that by cl. 6 of the aforesaid article, 
tho constitution expressly saves the operation of 
any existing law in so far as it imposes in the 
interest of the general public reasonable restric- 
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tions on the exercise of the right to practise any 
profession or carry on any occupation, trade or 
business. 

[3] As regards the competency of the learned 
Magistrate to try the accused or the expediency of 
holding a summary trial, it cannot be doubted 
that the learned Magistrate was competent to take 
cognizance of the case on challau by the Station 
Officer of thana Nazirabad in view of bye-law 4 
published in the U. P. Gazette referred to above 
which authorises every police officer on duty not 
below the rank of Sub-Inspector to send up com¬ 
plaints regarding the contravention of bye law 1 . 
The case arose within the jurisdiction of afore¬ 
named police station. The Station Officer must be 
deemed to be on duty and, therefore, empowered 
to send up the complaint against the accused. The 
case was a petty one. It did not merit anything 
better than a summary trial and in my judgment 
there is no substance in the contention that the 
accused should have been tried in a regular 
manner. 

[4] There is no miscarriage of justice. I dismiss 
the revision application. 

AiD.U. Revision dismissed . 
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Hakish Chandra and Sapru JJ. 

The U. P. Government — Appellant v. Firm 
Brij Mohan Lal — Respondent . 

Ex. First Appeal No. 9 ot 1949. D/- 11-9.1952. 

Civil P. C. (1903), S. 82 — Time for performance of 
decree not specified—Decree cannot be executed. 

A Court in passing a decree against the State has not 
only to declare that the State is liable either to pay some 
money or to do some act but has also to specify the time 
within which the decree has to be satisfied. Where no 
such time is specific 1, the decree though not void cannot 
be executed. (Decree was directed to be completed accor- 
dinglv): A. I. R. 1948 Pat. 179, Rcl. on. [Para 2] 

Anno. Civil P. C., S. 82, N. 1. 

J. Swarup and Gopalji Mehrotra — for Appellant; 
Gopinath and J. C. Mukcrji—for Respondent . 
REFERENCE : /P» 

('48) A I R 1948 Pat 179 2 

Sapru J.—The judgment-debtor in this case is 
the Uttar Pradesh Government and the appeal 
has been preferred on its behalf. In 1946 the res¬ 
pondent firm filed a suit no. 7 of 1946, against the 
Government of U. P. for damages and the price of 
certain goods seized by that Government. A decree 
was passed in favour of the firm for a sum of 
rs. 35,000 and odd. An appeal is pending in this 
Court. During the pendency of the appeal tho firm 
applied for the execution of the decree. It also 
applied for the attachment of a sum of rs. 23,000 
deposited by the Government in the Ghazipur 
Treasury in its name. Objections were raised both 
to the execution of the decree and the attachment 
of the money by the Government. These objec¬ 
tions were disallowed by the Court below and the 
Uttar Pradesh Government has come up in appeal 
to this Court. 
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[8] The first point which has been urged on 
behalf of the appellant is that it was incumbent 
on the Court passing the decree to specify in the 
decree the time for payment. Reliance is placed 
on s. 82, Civil P. C. and it is pointed out that no 
time for payment is specified in the decree. We 
have looked into the provisions of s. 82 , Civil P. C. 
and are satisfied that the objection is well founded. 
In the case of Gorernor-General of India in 
Council v. Piramal Marwari, A. I. R. 1918 rat. 
179, the view was taken that though a decree of 
this nature is not void, yet all the same it is not 
(capable of execution. It was pointed out that a 
lCourt in passing a decree against the State has 
not only to declare that the State is liable either 
to pay some money or to do some act but has 
also to specify the time within which the decree 
has to be satisfied. In case the Court does comply 
with that provision of law, it has a further act to 
do, namely, to send a report to the Government 
in case of non-satisfaction of the decree within the 
time specified by it. For a period of three months 
after such report has been made the decree cannot 
be executed. The Patna High Court in that case 
directed the Court to proceed to complete the 
decree in terms of s. 82 , Civil P. C. before it could 
be executed in accordance with the provisions of 
that section. We agree with the view which found 
favour with the Patna High Court and direct that 
the decree be completed, if it has not already been so 
completed, in terms of s. 82 , Civil P. C., by the 
Court which passed it. Thereafter the judgmont. 
debtor will be entitled to put the decree into exe- 
cution in accordance with the provisions of that 
aeotion. 

[3] In these circumstances wo allow the appeal 
and direct that the decree bo not executed until 
the provisions of s. 82 , Civil P. C., have been 

complied with. We make no order as to costs in 
this case. 

BIR.G.D. Appeal allowed. 
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V. Bhargava and Beg JJ. 

Banke Bihari Lai and another—Appellants _ 

Applicants v. Mahadeo Prasad — Creditor _ Res 

pondent. 

Second Appeal No. 4 of 1948, D/. 8-8.1952. 

J2* C,Vil P - C i (1 v°? ) ’ °- 22 ' R- 1—Appeal against 

a dead person—Substitution. * 51 

Where an appeal is filed against a party who has 

fi,i | Dg ° £ the appeal ’ thero ““ be DO subsfiS 
ion of his legal representatives under 0. 22, Civil P. C. 

Anno. 0. P. 0.0. 22 (Gen) N 2 Pt 2; 0. 22 R IN 19 23 
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death of the respondent prior to the filing of the appeal, 
the burden to prove the allegation lies on him. [Para 2j 

Anno. Lim. Act, S 5 X 87, 47. 

(c) Civil P. C. (1908), Ss. 107, 151 and O. 41, R. 30 
—Power of appellate Court to take notice of proceed¬ 
ings before trial Court—Appellate Court can call for 
report from trial judge without examining him as 
witness —(Evidence Act (1872), S. 121.) 

Conduct of parties in Court as well as statements which 
might be made by counsel for the parties to the Court can 
always be used by the Court, for purposes of arriving at 
the decision in the case, as beiug part of proceedings in 
Coart. Since the appellate Court can exercise nil the 
powers of a trial Court by virtue of S. 107 (2), Civil P. C., 
the same rule will hold goo-1 with regard to the appellate 
Court and it would be competent for the appellate Court 
to take notice of what had happened as part of the pro- 
ecediugs in the trial Court. [Para 3] 

But it should never be necessary for an appellate Court 
to examine as a witness the Presiding Officer of the trial 
Court in order to take notice of the proceedings which 
took place before the officer. It is enough for the appel¬ 
late Court, in case those proceedings have not already 
becu put down in writing, to ask the trial Court to record 
them in writing and send that record to the appellate 
Court. Under 0. 41, R. 30, Civil P. C. t the appellate 
Court is given the power, when delivering judgment in 
appeal not ouly to take into account the evidence on the 
record but also to refer to the proceedings which may have 
taken place in the appellate Court itself or in the trial 
Court. If, by chance, nuy proceedings have not been 
recorJcd in writiug aud the appellate Court lias reasons 
to believe that certain proceedings did take place, it is 
certainly competent for the appellate Court under S. 151 
of the Code to ask the trial Court to record those pro- 
ceedings anl send this record of the proceedings to the 
appellate Court. ‘ [Para 3J 

Moreover, S. 1*21, Evidence Act, also empowers an 
appellate Court to question the trial Court on matters 
relating to the proceedings before him and the answers of 
such questions arc certaiuly to be taken into account when 
deciding the appeal because reference to proceedings is 
permitted under the provisions of the Code of Civil Pro 
cediire. rp 

Anno. C. P. C., S 107 N 9 ; Evi. Act S 121 N1. 

N. Banerji — for Appellants; Ramapat Ram—for Res. 
pondent. 

Y. Bhargava J.—This second appeal arises 
out of proceedings under s. 4, Encumbered Estates 
Act. The application under s. 4 of the Act was 
presented by one Shrimati Sharda who is now 
dead and who is now represented on the record 
by her sons Bankey Bekari Lai and Brij 
Behan Lai. One of the creditors of Shrimati 
bkarda was one Lai Bahadur. Lai Bahadur died 
and his widow Shrimati Brij Rani was brought 
on the record The proceedings under the 
Encumbered Estates Act reached the stage when 
the learned Special Judge had to pass decrees 

under s . u, Encumbered Estates Act. in respect 

p ' oved d ® bts In favour of the creditors. 
After the learned Special Judge had taken all the 

® V, 1 d . e ““. for . th ® P ur P°se of passing decrees under 
8 . 14 of the Act and had heard arguments he 

a 1 v' Judgment - Before the judgment 
could be delivered, he had the occasion to send 

for counsel for both the parties and then he was 

hadTd H Sh r a,i Btii Rani ’ th8 o^itor 

had died He, however, proceeded to pass a 
decree m her favour in accordance with thop ro . 
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visions of o. 22 , r. 6 , Civil P. C. This decree 
was passed on 12-10-1946. 

An appeal against this decree was presented by 
the present appellants in the Court of the learned 
District Judge of Lucknow on 17-12-1946. When 
presenting the appeal, the appellants impleaded 
Shrimati Brij Rani as the respondent and it was 
on 2-1-1947, that they applied to the Court to 
substitute the name of the present respondent 
Mahadeo Prasad in place of the name of Shri¬ 
mati Brij Rani. On 17-7-1947, the name of 
Mahadeo Prasad was substituted for the name of 
Shrimati Brij Rani under the orders of the learn, 
ed District Judge. It was, however, felt necessary 
that the appellants should make an application 
under s. 5, Limitation Act, for condonation of 
the delay in bringing Mahadeo Prasad on the 
record in place of Shrimati Brij Rani. This appli¬ 
cation was presented on 18-7-1947. The learned 
District Judge rejected this application on 5-9- 
1947, and passed an order dismissing the appeal 
as being time-barred. It was against this order 
passed by the learned District Judge that the 
present appeal has come up before us. 

[ 2 ] We entirely agree, in this case, with the 
learned District Judge that since Shrimati Brij 
Rani had died on 24-9-1946, prior to the filing of the 
appeal by the appellants in the Court of the 
learned District Judge, there could be no substi¬ 
tution of the name of Mahadeo Prasad in place 
of that of Shrimati Brij Rani under o. 22, Civil 
P. C. What was required was that the appellant 
should have impleaded Mahadeo Prasad as the 
respondent straightway in the appeal. His 
name was brought on the record on 17-7-1947, on 
the basis of the application of the appellants 
dated 2-1-1947. It may, therefore, be assumed that 
the appellants impleaded Mahadeo Prasad as the 
respondent on 2-1-1917, but oven by that date the 
period of limitation for filing the appeal against 
Mahadeo Prasad had already expired. Conse¬ 
quently, it was necessary for the appellants to 
present an application under s. 5, Limitation Act, 
fsr condonation of the delay. The appellants 
sought this condonation on the ground that they 
came to know of the death of Shrimati Brij Rani 
on 31-12 1946, and consequently, they applied on 
2-1-1947, the very next working day of the Court, 
that Mahadeo Prasad’s name be substituted for 
the name of Shrimati Brij Rani. Mahadeo Prasad 
respondent, in this case, contended that the appel¬ 
lants had knowledge of the death of Shrimati Brij 
Rani at a much earlier stage. In fact, his conten¬ 
tion was that the appellants knew of Shrimati 
Brij Rani's death oven before the judgment was 
pronounced by the trial Court on 12-10-1946. 

The contention raised by Mahadeo Prasad was 
that, before the trial Court delivered the judg. 
ment on 12-10-1946, the learned Munsif, who was 
working as the Special Judge, had occasion to 
send for counsel for both the parties and then 
Skri Jagannatk Prasad, counsel for the appellants, 


had informed the learned Special Judge that Shri. 
mati Brij Rani had died. This was a contention 
which it was necessary for the appellants to meet 
before their application under s. 5, Limitation 
Act, could be allowed. The burden lay on the 
appellants to prove their want of knowledge of 
the death of Shrimati Brij Rani before the appeal 
was filed and once an objection had been raised 
that their counsel knew of the death earlier, it 
was for them to give evidonce to show that that 
objection had no force. We find that no evidence 
at all was given on behalf of the appellants on 
this point. All that happened was that the learn¬ 
ed District Judge, who was hearing the appeal, 
himself sent for Shri Jagannath Prasad and ques¬ 
tioned him on the point. Shri Jagannath Prasad 
stated that ho had not given any information to 
the learned Special Judgo that Shrimati Brij Rani 
had died. Thereupon the learned District Judge 
sent for a report from the learned Special Judge 
who, in his report, stated that the counsel for 
both the parties had appeared before him in his 
Chambers in connection with some enquiry on a 
point on which he wanted clarification beforo 
delivery of judgment. It was then that the learn¬ 
ed counsel appearing for Shrimati Brij Rani had 
informed him of her death. Thereupon the learn- 
ed Special Judge questioned Shri Jagannath 
Prasad who also corroborated the fact that Shri¬ 
mati Brij Rani had died. This v/ould show that 
Shri Jagannath Prasad, who acting for the appel¬ 
lants as their counsel knew’ that Shrimati Brij 
Rani had died before 12-10-1946. There is no 
suggestion at all that Shri Jagannath Prasad was. 
working in his personal capacity or that the 
information of Shrimati Brij Rani's death was 
received by him in his personal capacity. Shri 
Jagannath Prasad's information about her death 
was in his capacity as counsel for the appellants 
and consequently, his knowledge of the death of 
Shrimati Brij Rani must be held to be the know- 
ledge of his clients for whom ho was acting, viz., 
the appellants. 

[3] Learned counsel for the appellants has 
strenuously argued that, in this case, the learned 
District Judge was not justified in taking into 
account the report which he had obtained from 
the learned Special Judgo about the conversation 
which he had with the counsel for the parties, in 
which the death of Shrimati Brij Rani was men¬ 
tioned by the counsel for the appellant. Learned 
counsel's argument is that the report was not 
admissible in evidence at all and that the only 
proper way, by which the learned District Judgo 
could have used the statement of the learned 
Special Judge, was by calling the learned Special 
Judge in Court and examining him as a witness. 
We are unable to agree with this argument of the 
learned counsel. This was not a case where the 
Special Judgo had any personal knowledge apart 
from his capacity as Special Judgo dealing with 
these very proceedings. The facts, which had to 
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be ascertained from him, were facts which came 
to his knowledge when dealing with these Encum¬ 
bered Estates Act proceedings and while acting 
as a Court. The learned Special Judge could have 
used that knowledge himself at the time of deli- 
very of judgment if it had been relevant to the 
points for decision before him and no exception 
w could have been taken to the use of that know¬ 
ledge. Conduct of parties in Court as well as state¬ 
ments which might be made by counsel for the 
parties to tho Court can always be used by the 
Court, for purposes of arriving at the decision in 
the case, as being part of proceedings in Court. 
Since what happened before the learned Special 
Judge could have been used by him for a decision 
of the case as being part of the proceedings before 
him, it could also be used by the appellate Court 
because the appellate Court exercised all the 
powers which the trial Court had. Under sub-S. ( 2 ) 


reference to proceedings is permitted under the! 
provisions of the Civil P. C. We are, therefore, of I 
the opinion that the learned District Judge did 
not commit any irregularity in taking into account 
the report of tho learned Special Judge relating to 
the proceedings that had taken place before him. 
Learned Counsel cited several cases before us and 
also read out to us an extract from Halsbury’s 
Laws of England relating to the question whether 
the knowledge of tho Presiding Officer of a Court 
can bo used in deciding a case. None of those 
cases need be discussed in detail because all of 
them refer to cases where the information of the 
Presiding Officer sought to be utilised for delivery 
of judgment had be^n acquired by tho Presiding 
Officer in his personal capacity and not in his 
capacity as the Judge presiding over tho Court. 
In the present case, what is sought to be used by 
the appellate Court is not the knowledge of the 


of s. 107, Civil P. C., the appellate Court could Special Judge obtained in his personal capacity but 


exercise all the powers and perform all the duties 
which the trial Court could do. 

The only question is as to whether, before 
taking notice of what had happened as part of the 
proceedings in tho trial Court, it was necessary 
for the learned District Judge to examine the 
Presiding Officer of the trial Court or whether ho 
could obtain that information from the trial Court 
by asking for a report. In our opinion, it should 
never be necessary for an appellate Court to exa¬ 
mine as a witness the Presiding Officer of the trial 
Court in order to take notice of the proceedings 
which took place before that officer. It is enough 
for the appellate Court, in case those proceedings 
have not already been put down in writing, to 
ask tho trial Court to record them in writing and 
send that record to the appellate Court. Under 
0 . 41, r. 30, Civil P. C., the appellate Court is 
given the power, when delivering judgment in 
appeal not only to take into account the evidence 
on the record but also to refer to the proceedings 
which may have taken place in tho appellate Court 
itself or in the trial Court. If, by chance, any 
proceedings have not been recorded in writing 
and the appellate Court has reasons to believe 
that certain proceedings did take place, it is cer¬ 
tainly competent for the appellate Court under 
s. 151 of the Code to ask the trial Court to record 
those proceedings and send this record of the pro¬ 
ceedings to the appellate Court. 

In this connection, our attention hns also been 
drawn to the provisions of s. 121 , Evidence Act 
which permits a superior Court to question the 
inferior Court with regard to the conduct of the 

presiding Officer of that Court and with regard 
to the knowledge which might have been derived 
, 0 . 8 " ch . Pre s‘ding Officer in that capacity. Section 
n VI , nce ^ c *’' a ^ so thu3 empowers an appel¬ 
ate Court to question the trial Court on matters 
raiatmg fche proceedings before him and the 
answers of such questions are certainly to be taken 
into account when deciding the appeal because 


a record of the proceedings which took place 
before the learned Special Judge in connection 
with this very case under the Encumbered Esta- 
tes Act. Consequently, the view that has been 
taken by the learned District Judge that the ap¬ 
pellants failed to show that they had no knowledge 
of the death of Shrimati Brij Rani up to 31.12. 
1946, is correct, and, on this view, the application 
for condonation of delay under s. 5, Limitation 
Act, had to be dismissed. 

[4] There is, therefore, no force in this appeal 
which is dismissed with costs. 

B'K.S. Appeal dismissed. 
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Nem Chand — Applicant v. The State. 

Criminal Misc. Regr. No. 119 of 1952, D/. 7-8.1952. 

(a) U. P. High Courts (Amalgamation) Order (194S) 
Cl. 14, First proviso — "In respect of cases arising in' 
such areas m Oudh." 6 

The word ‘cases’ refers to tho cases which come up for 
decision before the High Court and not to the cases pend, 
ing in lower Courts which may have given rise to the 
case-s corning up before the High Court. Where tho case 
the High Court is dealing with is a Criminal Miscellaneous 

frnJZ th„ n q er “ se that is in the 

Ooactof the3peaml Magistrate at Lucknow, the case for 

a “2? Whl ° h has arisen in L^know and conse- 
quently under the proviso to Cl. 14 the Bench sitting at 

Lucknow can exercise the jurisdiction and power for the 

time being vested ,q the Allahabad High Court in respect 
or it. A. I. K. 1950 All. 48o, Bel. on. [Para 3] 

r , (b A U ' ?' H J gh Courts (Amalgamation) Order (1948), 
c ‘- M — Lucknow Bench — Powers of. 

a tran9fer application is presented, the High 
Court has the power to transfer a case from any Court 
subordinate to it to any other Court subordinate to V 
^ hat P° w *f ca . n now , bo exercised by Lucknow Bench, and 
‘ n 0ti r aS transfer Luoknow Bench can 
p tn . #d b / any Court subordinate to 

n n^ h b d H, u 8h Co ,” rt . Aether that Court is situate 
in Oudh or anywhere else in Uttar Pradesh. rpj» o 

(c) Criminal P. C. (1898) S 526 Fo,v ««a • 
tial inquiry or trial not being possible. lm Par- 
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Where the Magistrate is going to be wiled upon to 
decide a cise in which the evidence and the considerations 
of fact and law are going to be similar to or identical with 
the evidence and the considerations of fact in a case al¬ 
ready decided by him, the applicant can have a reasonable 
apprehension that the evidence and the questions of fact 
may not possibly be considered afresh by the Magistrate 
uninfluenced bv his previous decision and consequently it 
is desirable that the case should be transferred from his 
Court. [Para 7] 

Anno. Criminal P. C., S. 526. N. 5. 

(d) Criminal P. C. (1893), S. 526 — Affidavit verifi¬ 
cation. 

An affidavit is completely useless when all the facts 
averred in it have been verified by the deponent as being 
true to his belief. The High Court cannot take into consi. 
deration what the deponent may believe. The affidavit 
should have been verified either on personal knowledge or 
on information derived from inspection of records. In case 
the deponent could not do it, it should have been sworn 
by a person who could do so. [Para 7] 

Anno. Criminal P. C., S. 526, X. 2. 

U. K. Gliose — for Applicant ; Addl. Government 
Advocate — for State. 

REFERENCE. / Para. 

(•50) 1950 All L J 403 : (A I R 1950 All -135 : 51 
Cri L J 1302) 4 

Y. Bhargaya J.— This is an application for 
transfer of a case pending in the Court of Sri 
Girja Shanker Misra, Special Magistrate, first 
Class, Lucknow. Under a notification issued by 
the U. P. Government powers of a Magistrate of 
the first class were conferred upon Sri Girja 
Shanker Misra to try or commit cases investigated 
by the Government of India Special Police Esta¬ 
blishment throughout Uttar Pradesh for so long 
as he held the office of the Special Magistrate. 

[ 2 ] The case against Nem Chand applicant was 
investigated by the Government of India Special 
Police Establishment and consequently it came 
lip for trial before the learned Special Magistrate. 
The transfer is sought mainly on two grounds. 
One ground is that it is highly inconvenient and 
expensive to the applicant to be tried in Lucknow 
when ho resides in the District of Saharanpur and 
all his defence witnesses also come from Saharan- 
pur. It is said that the balance of convenience 
would be in favour of having the case tried at 
Saharanpur, because there are only six prosecu¬ 
tion witnesses, four of whom come from Saharan¬ 
pur and the neighbouring district of Debra Dun; 
whereas all the sixteen defence witnesses come 
from the district of Saharanpur. The second 
ground taken is that the same learned Magistrate 
has already decided another case against the 
applicant and the evidence in this case as well as 
in that case i3 similar, if not exactly identical, 
and the same considerations of fact and law are 
involved so that the accused apprehends that the 
learned Magistrate may not be able to give an 
unbiased consideration to the matters coming up 
before him in this case. 

[3] When this application came up for argu¬ 
ments, we had to consider a preliminary question 
of law on account of which this application wa 9 
referred to a Bench for decision. Some doubt 
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arose as to the question whether this application 
for transfer could be heard by Judges sitting at 
Lucknow. The main facts which have to be consi. 
dered in this connection are that the case which 
is pending before the learned Special Magistrate 
relates to all acts which were committed in 
Saharanpur district, so that the offence which is 
the subject-matter of the charge to be tried by the 
Special Magistrate was committed in the district 
of Saharanpur. Under the first proviso to cl. 14 of 
the U. P. High Courts (Amalgamation) Order 1948, 
the Judges of the High Court at Allahabad are to 
sit at Lucknow in order to exercise, in respect of 
casesarising in such areas in Oudh as the Chief 
Justice may direct, the jurisdiction and power for 
the time being vested in the new High Court. It 
was conteuded that the case which was pending 
before the Special Magistrate did not arise from 
any area in Oudh and consequently the Judges 
sitting at Lucknow could not exercise the juris- 
diction of transferring the case from his Court. 

This argument, in our opinion, proceeds on a 
misunderstanding of the words “in respect of 
cases arising in such areas in Oudh” used in the 
proviso to cl. 14, U. P. High Courts (Amalgamation) 
Order, 1948. The word ‘cases’ there refers to the, 
cases which come up for decision before the High 
Court and not to the cases pending in lower 
Courts which may have given rise to the cases 
coming up before this Court. At present, the case 
we are dealing with is a Criminal Miscellaneous 
Case for transfer of another case that is pending 
in the Court of the Special Magistrate at Luck¬ 
now. This Miscellaneous case of transfer, there 
can be no doubt, arises out of proceedings which 
are going on at Lucknow in the Court of the 
Special Magistrate. The case for transfer is, 
therefore, a case which has arisen in Lucknow 
and consequently it is quite clear that, under the 
proviso, referred to above, thi3 Bench sitting at 
Lucknow can exercise the jurisdiction and power 
for the time being vested in the Allahabad High 
Court in respect of it. 

[4] We may make it clear that we refrain from 
going into the question as to whether the Benches 
of this Court sitting at Lucknow would or would 
not have jurisdiction to decide the case which is 
pending before the learned Special Judge itself, 
because that is a question which is not before us 
and we do not express any opinion on that ques- 
tion. All we are called upon to decide is whether 
this application for transfer can be decided by the 
Bench at Lucknow. The transfer application is a 
case by itself and that transfer application has 
certainly arisen out of proceedings going on at 
Lucknow, so that it is a case arising in such area 
in Avadh a3 is within the jurisdiction of the 
Lucknow Bench according to the directions of the 
Chief Justice under the provisions of that proviso. 
There can, therefore, bo no doubt at all that the 
Bench at Lucknow has powers to pass orders on 
thi3 application for transfer. We may mention 
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that the view which we are taking today was also 
taken by a learned Single Judge sitting at Allaha. 
bad in State v. Hola Ram, 1950 all. l. j. 403 . 

[ 5 ] Once it is held that, under the proviso to cl. 
14, U. P. High Courts (Amalgamation) Order 1948 , 
this Bench has jurisdiction to deal with the case, 
it can exeroise all the powers which are, for the 
time being, vested in the Allahabad High Court 
tin respect of this case. Under S. 526, Criminal 
Ip. C., when a transfer application is presented, 
■the High Court has the power to transfer a case 
from any Court subordinate to it to any other Court 
'subordinate to it. That power can now be exer- 
'cised by this Bench, and consequently in ordering 
I transfer this Bench can direct that the case be 
tried by any Court subordinate to the Allahabad 
High Court whether that Court is situate in Oudh 
or anywhere else in Uttar Pradesh. 

[6] On merits we need only consider one of 
the grounds that has been urged for the transfer 
of this case, and that is the second ground which 
has been mentioned by us above. 

[7] The applicant filed an affidavit alleging 
that the evidence in the case which he seeks to 
be transferied and which is pending before the 
learned Special Magistrate is similar to, if not 
identical with, the evidence in another case which 
has already been decided by the Magistrate and 
that the same considerations of fact and law are 
involved in the two cases. This allegation has 
not been controverted on behalf of the State. An 
affidavit was filed on behalf of the State, but on 
this particular point that affidavit is silent. Be- 
sides this that affidavit is completely useless as 
all the facts averred in it have been verified by 
the deponent as being true to his belief. This 
Court cannot take into consideration what the 
deponent may believe. The affidavit should have 
been verified either on personal knowledge or on 
linformation derived from inspection of records. 
In case this deponent could not do it, it should 
have been sworn by a person who could do so. 
We have, therefore, to proceed on the assump. 
ti°n that the allegations made by the applicant 
are correct, so that the Magistrate is going to be 
called upon to decide a case in which the evidence 
and the considerations of fact and law are going 
to be similar to or identical with the evidence and 
the considerations of fact in a case already deci¬ 
ded by him. In such circumstances, the applicant 
can have a reasonable apprehension that the evi¬ 
dence and the questions of fact may not possibly 
be considered afresh by the learned Magistrate 
uninfluenced by his previous decision and conse- 
quently it is desirable that the case should be 

n f T his Court - Once ^ is transferred 
from his Court, it will be convenient for all the 

s» s h,l d p„ b r e “ ky * competent 

t ®' £ e f f0re \ allow this application for 

t the ease from the ^"t of the 
learned Special Magistrate, Lucknow, and direct 
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that it be sent to the District Magistrate of Saha- 
ranpur, who will either try it himself or send it 
for trial to some other Magistrate subordinate to 
him who may be competent to try it. 

BID.H. Application allowed - 
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Beg J. 

Sital Prasad—Applicant v. The State. 

Criminal Bevn. No. 267 of 1051. D/- 25-7-1952. 

(a) U. P. Foodgrains Control Order (1949), S. 3 (1) 

_ Interpretation — Provision ambiguous — Benefit 

should be given to accused—Mens rea — (Interpreta¬ 
tion of Statutes — Ambiguity) — (Penal Code (I860), 
S. 40) 

The provisions of law as stated in S. 3 (1) are ambigu¬ 
ously worded and in interpreting the same benefit should 
be given to the accused. [Para 6] 

The words “store for sale” in S. 3 (1) imply that the 
person contravening the provision shall have the power 
to sell the stored commodity. But where the position of 
the godown keeper was merely that of a bailee, the goods 
having been left at his godown not “for fale” but for safe 
custody, on payment of hire money fcr the use of space, 
he could not be convicted for stocking the aitides in his 
godown than the owner of the land in the open bazar can 
be convicted for allowing tho prohibited goods be kept on 
his land for the purpose of sale by their owners : A. I. R. 
1947 P. C. 135 and A. I. R. 1944 Pat. 308, Bel. on. 

(Paras 5 and G] 

Further, mens rea is ordinarily the basis of all criminal 
offences unless its application is specifically excluded by 
the words of the statute. In the case of a godown-keeper 
mens rea is lacking. [Para 5] 

(b) Evidence Act (1872), S. 18 — Admission by ac¬ 
cused — All ingredients not made out — Prosecution 
case rejected — Conviction merely on admission can¬ 
not stand. 

Where the accused merely made a general statement 
that he used to keep the bags of foodgrains left with him 
by the business men and nowhere he had stated that 
those particular bags were kept for sale and the Court had 
rejected the prosecution case that tho accused was a grain 
dealer: 

Held that the statement itself did not make out all tho 
necessary ingredients of the offence to prove that the bags 
were stored ‘for sale’ under S. 3 (1) of U. P. Food Grains 
Control Order (1949) and the conviction could not stand. 

Anno. Evi. Act, S. 18 N. 5a. ^ Pftni ^ 

(c) Criminal P. C. (1898), S. 439—New plea-(U. P. 
Foodgrains Control Order (1949), S. 3 (1) ). 

A plea that the words ‘for sale* in S. 3 (1), U. P. Food 
Grams Control Order (1949) did not necessarily indicate 
the object in the mind of the godown-keeper but it was 
enough if the object of the depositors was to sell tho 
commodity and that the godown-keeper would be vicari 
ously liable for storing those goods and further that tho 
wise came under exceptional cases where mens rea has 
been ruled out of the statute, held was a new case which 
would materially prejudice the accused and, therefore 
was not justified. fParft 

Anno. Cr. P. C., S. 439 N. 44. 1 8J 

KalbcAbbas, M. P Srivastava and Kalbo Mustafa - 
forAppUaiTit; Addl. Govt. Advocate—for the State. 

Paras. 

5 

m --- 264). 5 

raer.—The petitioner Sital Prasad was prose- 
cuted under s. 7, Essential Supplies (Temporary 
rowers) Act, 1946, read with s. 3 , U. P. Food 
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Grains Control Order of 1949. He was convicted 
by the trial Court and sentenced to three mouths’ 
rigorous imprisonment and a fine of rs. 500, or in 
default to undergo two months further rigorous 
imprisonment. He filed an appeal against his 
conviction before the learned Sessions Judge of 
llae Bareli who upheld the order of conviction 
but reduced the sentence by quashing the sen¬ 
tence of imprisonment maintaining only the sen- 
fence of fine of rs. 500 or in default two months' 
rigorous imprisonment; the trial Court had also 
passed an order that the food grains seized should 
be forfeited and its price credited to the Govern- 
ment. This order of forfeiture was also main¬ 
tained by the learned appellate Court. 


lie, however, maintained the conviction of the 
accused as he was of opinion that mere storage of 
the foodgrain irrespective of the fact whether 
the godown keeper had power to sell or not would 
be an offence if the intention of the persons who 
had deposited them there was to sell the same. 
The learned counsel for the applicant has urged 
two arguments in support of the petition in this 
Court. Firstly he has argued that the interpretation 
placed on s. 3 (l), U. P. Food Grains Control 
Order by the lower appellate Court was not 
correct. Secondly, he has argued that, in any 
case, the prosecution case as set out in evidence 
having been disbelieved, the accused could not 
ho convicted on a new case which he was not 


[ 2 ] The case of the prosecution against the 
petitioner as disclosed by the first information 
report as well as by the evidence produced in the 
case would appear to be that the petitioner is a 
dealer in food grains in the town of Jais, which 
is declared to be a purchasing centre under the 
U. P. Food Grains Control Order, 1919. On 8th 
November 1950, at about ll. a. m. Sri Saxena, 
D. R. F. C. (Deputy Regional Food Controller), 
Sri Chandrapal Singh, Sub-Inspector of Rae Bareli 
and Sri Sheo Shanker Singh Deputy R. M. O., 
Lucknow, inspected the godown of the applicant 
in Jais and recovered 32 mds. 30 srs. 4 chhtks. of 
wheat, 29 mds. 39 srs. 8 chhtks. of paddy, 6 mds. 
39 srs. of rice and 3 mds. 35 srs. of barley from it. 
As the petitioner was not found in possession of 
any licence authorising him to store goods for 
sale, ho was prosecuted for the contravention of 
s. 3, sub-cl. (l), U. P. Food Grains Control Order, 
1949, and convicted as mentioned above. 

C3] The defence of the applicant was that ho 
was not a dealer in foodgrains at all and the 
prosecution case that he was a dealer in food 
grains was false. He, however, clearly admitted 
tho recovery of food grains from his godown and 
alleged that as a godown-keeper he merely kept 
the food grains for safe custody on a charge of 
l anna per bag for the use of his godown. These 
bags used to be left at his godown by business 
people and he had nothing whatsoever to do with 
the sale of the commodity contained in them. In 
fact, he had no power to sell them. 

[4j The learned trial Court appears to have 
accepted tho prosecution case that the accused 
was a grain dealer and convicted him. In appeal 
the learned Sessions Judge after a minute and 
thorough examination of the prosecution as well 
as the defence evidence came to the conclusion 
that the prosecution case that the petitioner was 
a grain dealer was not true. On the other hand 
he accepted the defence case that he was not a 
grain dealer to be correct. The linding arrived at 
by him is in these words: 

“So the contention of the accused that he is not a grain 
dealer has not been disproved by the prosecution and I 
take it to be a fact that the appellant is not a grain dealer 
at all in the town of Jais." 


called upon to meet. The procedure adopted has 
materially prejudiced the accused and should 
result in the reversal of the order of conviction of 
the petitioner. 

[5J So far as the first point is concerned, 
lengthy and detailed arguments have been ad- 
vanced before me by the learned counsel for the 
petitioner as well as on behalf of the State. Sec¬ 
tion 3, sub-cl. (l), U. P. Food Grains Control Order, 
runs as follows : 

With ctlcct from the date on which this Order comes 
into force, no persou shall sell or store for sale controlled 
foodgrains except in the Recognised Market, a Purchasing 
Centre, or a Regulated Town." 

According to the contention of the learned counsel 
for the petitioner the words “store for sale” in 
the above provision imply that the person con¬ 
travening tho aforesaid provision shall have the 
power to sell the stored commodity. In this 
particular case his position was merely that of a 
bailee. The foodgrains wore left at his godown 
“not for sale” but for safe custody. It would be 
different if he was a commission agent for sale or 
was authorised by the owner of the goods to sell 
the articles in question. These bags were merely 
deposited at his shop and he was to return them 
on payment of the hire money. The hire money 
only represented a kind of fee-rent charged by him 
for the use of space in his godown. Ho can no 
more be convicted for stocking these articles in 
the room of his godown than the owner of the 
land in the open bazar can be convicted for 
allowing the prohibited foodgrains to be kept on his 
land by the seller for the purpose of sale. The 
word “for” means “with the object of.” In this 
connection, my attention has also been drawn to 
condition 3 of Form B of the Licence which is as 
follows : 

“The licensee shall sell to the controller, at a price 
which may be or has been fixed by the United Provinces 
Government and published in the official Gazette, such 
controlled foodgrains stored by him as may be ordered by 
the Controller." 

It is argued that .the above condition indicates 
that the licensee contemplated by tho licence is a 
person who should have power to sell to enable 
him to comply with condition 3 of Form B of tho 
licence. It has to be conceded that the godown 
keeper had no power to sell, hence it is argued 
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that he is not a person contemplated by S. 3 (l), 

U. P. Food Grains Control Order, 1949. In support 
of this contention, it is also urged that in the case 
of a godown-keeper the necessary ingredient of 
mens rea is lacking. Mens rea is ordinarily the 
basis of all criminal offences unless its application 
is specifically excluded by the words of the Statute. 
Reliance in this connection is placed on a ruling 
of thoir Lordships of the Privy Council reported 
in Srtnivas Mall v. Emperor, a. i. R. 1947 p. c. 
135. The said case related to an offence under 
E. 81 ( 2 ), Defence of India Rules. In that connec¬ 
tion thoir Lordships of the Privy Council laid 
down that it is of the utmost importance for the 
protection of the liberty of the subject that the 
Court should always bear in mind that, unless the 
statute, either clearly or by necessary implica¬ 
tion, rules not (out ?) mens rea as a constituent 
part of a crime, an accused should not be found 
guilty of an offence against the criminal law 
unless he has got a guilty mind. Offences against 
R. 81 ( 2 ), Defence of India Rules, aro not within the 
limited and exceptional class of offences which can 
be held to be committed without a guilty mind. 
Offences which are within that class are usually 
of a comparatively minor character and a person 
who was morally innocent of blame cannot be 
held vicariously liable for a servant’s crime 
involving contravention of penal provisions. 
Learned counsel for the applicant also invited my 
attention to cases reported in Maliadco Sheolal 

V. Emperor, A. I. r. 1949 Nag. 401 and Baghubar 
Lai v. Emperor, a. i. R. 1944 pat. 303. In the 
Patna case, the relevant clause alleged to have been 
contravened ran as follows : 

“No person shall engage in any undertaking which 
involves the purchase, sale or storage for sale in wholesale 
quantities of any foodgrain except under and in accordance 
with a licence issued in that behalf by the Provincial 
Government.” 

The wording of this clauso is obviously wider 
than the wording of s. 3 (l), U. P. Food Grains 
, Control Order. Inspite of it, it was held in that 
case that mere possession not for purposes of sale 
would not be touched by the said provision of law 
and possession without licence in such a case would 
not be an offence. 

On the other hand it is urged on behalf of the 
State that the words “for sale’’ do not necessarily 
‘indicate the object in the mind of the person with 
whom the goods were stored. It is quite enough 
if the object of the person who deposited the goods 
was to sell the commodity stored, and the godown 
keeper would in such a case be vicariously liable 
for storing such goods even though he himself had 
no intention or even power to sell. This is one of 
those exceptional cases where mens rea has been 
ruled out by the statutes. 

16] Having considered the arguments on either 
ade I am of opinion that much can be said on 
both aspects of the case. This particular provision 
of law is ambiguously worded, and in view of the 
patent ambiguity in this provision of law, this 
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ambiguity must be resolved in favour of the 
accused. This interpretation would be in conso¬ 
nance with the well-known canon of construction 
that in order to make a person liable for punish¬ 
ment under a penal statute such a statute must 
bo clear, explicit and unambiguous. If it admits 
of more than one interpretation, the interpretation 
beneficial to the accused should be preferred and 
the benefit of doubt must go to the accused. The 
rule in question has been expounded in Crawford’s 
Statutory Construction (1940 Edn.), s. 240 thus : 

“Criminal and penal statutes must be strictly construed; 
that is, they cannot be enlarged or extended by intend¬ 
ment, implication, or by any equitable considerations. In 
other words, the language cannot be enlarged beyond the 
ordinary meaning of its terms in order to carry into effect 
the general purpose for which the statute was enacted. 
Only these persons, offences and penalties, clearly includ¬ 
ed, beyond any reasonable doubt, will be considered within 
the statute's operation. They must come clearly within 
both the spirit and the letter of the statute, and where 
there is any reasonable doubt, it must be resolved in favour 
of the person accused of violating the statute ; that is, all 
questions in doubs will be resolved in favour of those from 
whom the penalty is sought.” 

The danger of non-observance of this rule is that 
it might lead to the creation of offences by inter- 
pretation which may operate to entrap the unwary 
and the ignorant and threaten the rights of the 
people generally. It has grown out of tenderness 
of the law for the rights of the individual. Con¬ 
clusions hostile to the accused should not, there- 
fore, be drawn from merely ambiguous phraseology 
of penal enactments couched in dark and cloudy 
words. As observed by Maxwell at page 2G9 of the 
well-known book on Interpretation of Statutes 
(9th Edition): 

"Where au enactment may entail penal consequences, 
no violence must be done to its language to bring people 
within it, but rather care must be taken that no one is 
brought within it who is not within its express language." 

Under the circumstances I have no hesitation in 
accepting the interpretation placed on this provi¬ 
sion of law by the learned counsel for the peti¬ 
tioner. 

[7] The case can also be decided in favour of 
the petitioner on the alternative argument ad¬ 
vanced by his learned counsel. It would appear 
that the entire case of the prosecution was that 
the petitioner himself was a dealer in foodgrains 
and that he had stored them as a grain dealer 
with the intention of selling the prohibited com- 
modity. Therefore, according to the prosecution 
case, the intention and the power to sell was to be 
inferred from the fact that he was a grain dealer 
and owned the commodity to be sold. The accused 
categorically denied this case. As observed above 
the lower Court definitely rejected the prosecution 
case and accepted the defence case that the 
accused was not a dealer in grains. The lower 
Court, however, convicted him on his own admis- 
sion. The entire evidence of the prosecution 
having broken down the accused cannot bo con- 
victed on his own admission unless the ingredients 
of offence are clearly and explicitly admitted by 
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him in his own statement. Having gone through 
the statement of the accused I find that there is 
no such clear or explicit admission either of the 
guilt or of the ingredients of the offence. He has 
merely made a general statement that he used to 
keep the bags of foodgrains left with him by 
business men. He has strenuously contended that 
ho is not guilty and he has nowhere stated that 
these particular bags were kept “for sale." Thus 
with the rejection of the prosecution case that the 
petitioner was a grain dealer the foundation of 
the prosecution case seems to disappear and there 
is no evidence left to prove that the bags were 
stored there “for sale.” 

[8] Moreover in this particular case it would 
appear that the conviction of the accused on the 
new case would materially prejudice him in his 
defence. If the petitioner had been faced with 
this case, he might have taken other defences to 
shield himself. He might have tried to prove that 
the various individuals who left the goods with 
him did not intend to sell it at all or that they 
had actually it or even if they intended to sell it 
they possessed a licence and the amount stored by 
them with him did not exceed the target limit or 
that the bags in question were stored by growers 
of grains who were exempted persons. We are not 
concerned with the merits of those defences. They 
might be good, bad or indifferent but they were 
open to him and could have been taken by him. I 
am clear in my mind that the shifting of ground 
by the prosecution at the stage of appeal was 
neither proper nor justified. As mentioned by me 
above, the statement of the accused by itself is 
not sufficient in this case to make out all the 
necessary ingredients of offence. I am, therefore, 
of opinion that the revision must succeed on the 
alternative contention advanced by the learned 
counsel as well. 

[9] For the reasons given above I allow this 
revision, set aside the conviction of the petitioner 
and order that the fine, if paid by him shall be 
refunded. The order of forfeiture is also quashed. 

BIU.G.P. ‘ Revision allowed . 
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(LUCKNOW BENCH) 

Malik C. J. and V. Biiargava J. 

Pashupati Pratap Singh—Appellant v. Chair - 
man District Board, Gonda and others — Res. 
pondents . 

Appeal No. 5 of 1949, D/- 4-8-1952. 

Limitation Act (1908), Ss. 23 and 29 (2) — Special 
or local law — Period prescribed by S. 192 (3). U. P. 
District Boards Act — Section 23 has no application 
in view of S. 29 (2) — Suit for injunction restraining 
breach of plaintiff’s exclusive right of ferry — Each 
breach giving rise to fresh cause of action — Suit 
filed within six months of last breach is not barred — 
(U. P. District Boards Act (10 of 1922), S. 192 (3)). 

The plaintiff who had an exclusive right of ferry on a 
certain ghat, brought a suit for injunction in 1912 res- 
training the defendant, a District Board, from interfering 


with his right on the allegation that the defendant had 
begun in the year 1938 to operate a ferry on that ghat by 
granting licenses to other thekadars which constituted an 
infringement of his right. Toe question was whether the 
suit was barred by limitation prescribed by S. 192 (3), 
U. P. District Boards Act read with Ss. 23 and 29 (2)| 
Limitation Act: 

Held (i) that the period of six months prescribed by 
S. 192 (3), U. P. District Boards Act, being a special period 
of limitation within the meaning of S. 29, Limitation 
Act, S. 23 of that Act had no application by reason of 
S. 29 (2) (b), Limitation Act; [Para 3] 

(ii) even though S. 23, Limitation Act, was not appli¬ 
cable to such a suit based on a continuous cause of action, 
on general principles the plaintiff was entitled to file a 
suit on the last cause of action within the period of 
limitation unless his suit was barred by S. 11 or 0. 2, 
Civil P. C. or there was any other provision of the law 
putting an end to his right. Every time a boat not 
licenced by him plied for hire on the Ghat the plaintiff’s 
right was invaded and each breach gave rise to a fresh 
cause of action for tiling the suit. It was not a case where 
the cause of action had accrued once and for all. There 
was nothing in the District Boards Act which would debar 
the plaintiff filing a suit on a subsequent cause of action 
within limitation if lie had not filed a suit on an earlier 
cause of action which had become barred. The suit was 
not, therefore, barred by limitation. [Paras 4, 5] 

(Various kinds of causes of action giving rise to a right 
to file a suit discussed in para 4.) 

Anno. Lim. Act, S 23, N. 14, 20; S. 29, N. 5, G. 

S . C. Das and J. S. Trivcdi—for Appellant ; Uyder 
Husain — for liespondent 1. 

Malik C. J. —This is a plaintiffs’ appeal which 
had been dismissed by a learned single Judge on 
the plea of limitation. The river Rapti separates 
Gonda and Basti districts and on the banks of the 
river there are numerous ghats from which ferries 
operate. On the Basti side of the river there is a 
ghat known as Betnar Ghat, the exclusive ferry 
rights to which were admittedly granted to plain¬ 
tiff 1 , the Raja of Bansi by the Government. Just 
opposite Betnar Ghat on the Gonda side there is 
Materia ghat which was declared by the Govern, 
ment as a public ferry several years ago. On the 
same side there is JignaGhat. From Betnar Ghat 
on the opposite side of the river a ferry was operat¬ 
ed by Abdul Khalik as a Thekedar of Raja Bahadurs 
Pashupati Pratap Singh of Bansi. In the year 1938 
the District Board began to operate a ferry from 
Jigna Ghat to Botnar Ghat. The plaintiffs claim¬ 
ed that this was an infringement of their right and 
a notice under s. 192, District Boards Act (Act 
10 of 1922), was given and the suit out of which 
this appeal has arisen was filed on 27-10-1942. 
Originally the plaintiffs had claimed both damages 
and injunction, but the claim for damages was 
given up and their claim for injunction alone has 
survived. The plaintiffs' right was denied on 
behalf of the District Board but after the decision 
of the lower appellate Court learned counsel has 
admitted that the finding of that Court that plain¬ 
tiff l had an exclusive ferry right granted to him 
at Betnar Ghat by the British Government was a 
finding of fact. Ho has further admitted that the 
action of defendant 1 in allowing other contrac¬ 
tors to ply boats is an interference with the plain¬ 
tiff’s rights. Learned counsel also admits that this 
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is a continuing breach. He has, however, relied on [4] Plaintiff 1 had an exclusive right of ferry 
s. 29 (2), Limitation Act (Act 9 of 1903 and at Betnar Ghat, that is, he was entitled to issue 

after its amendment by the Indian Limitation licences to all boats plying for hire between 

Act 10 of 1922) and has urged that s. 23, Limi- Betnar Ghat and other ghats and he had also the 

tation Act, is not applicable to a suit of this right to charge toll for boats touching and de¬ 
nature for which a period of six months’ limi- charging passengers at that ghat. Every time a 

tation has been fixed under s. 192 (3), District boat not licensed by him plied for hire between 

p Boards Act. Betnar Ghat and other ghats the plaintiff’s rights 

[ 2 ] Section 29 ( 2 ), Limitation Act (Act 9 of were invaded and it gave rise to a cause of action 

1908 , after its amendment by the Indian Limi- ' n bis favour. If the plaintiff had not filed a suit 

tation Act 10 of 1922) reads as follows : on the first - second or the third breach so long as 

“Where any special or local law prescribes for any suit, his rights were not terminated or his remedy 

appeal or application a period of limitation different from was no fc barred, he would have a right to file a 

the period prescribe therefor by the first schedule, the sujt withjn j , f the <] ate of the cause 

provisions of S. 3 shall apply, as if such period were pre3 . .. . . . .. ' J 

cribed therefor in that schedule, and for the purpose of fiction on which tho suit was based, bo even 
determining any period of limitation prescribed for any though S. 23, Limitation Act, may not be applied-' 
suit appeal or application by any special or local law: ble each breach gave rise to a fresh cause of action 

If ‘ho plaintiff would eucli time have a right to 
which, they aro not expressly excluded by such special or ^ suit. Ihis is not a case where the cause of 
local law; and action bad accrued once and for all. We can find 

(b) the remaining provisions of this Act shall not apply.’- nothing in the District Boards Act which would 
After its amendment, therefore, the section debar the plaintiff filing a suit on a subsequent 
makes it clear that sections other than ss. 4, 9 to cause of action within limitation if he had not 
18 and 22 , Limitation Act, do not apply where filed a suit on an earlier cause of action which 

there is a special period of limitation fixed by a had become barred. If the action of the defen- 

special or local law for any suit, appeal or applica- dant3 had resulted in the dispossession of the 
tion - TT plaintiff, then after the lapse of 12 years the 

L3J ihe U.P. District Boards Act (Act 10 of plaintiff’s right to file a suit would have come to 

19 ?.w’r 92 • 3 'fP r o. v i, (Jes that: an end by lapse of time. In our view, though 

No action such as is described in sub-s. (1) shall, uuless s 23 Limitation Ant i . ° 

/ w an action for the recovery of immoveable property or !' f’l ^ T “ “ Act * d ° eS 110 longei ' a PP 1 >' to a 
for a declaration of title thereto, be commenced otherwise Ult Dasect 0n a continuous causo of action, on 

than within six months next after the accrual of the cause general principles the plaintiff is entitled to file a 

mu „ -i , . , . . su 't 011 the last cause of action within tho period 

Third 1 descr ' bed ia sub - s - W fire suits against of limitation unless his suit is barred bv s. 11 , or 
fn mi? T“ ber ’°® cer or £ervanfc « a board, o. 2 , Civil P. C., or there is any other proven 
_ a u- d T°, r P ur P or t*ng to have of the law putting an end to his right. 1 

been done in its or his official capacity. Section 23 p„. KD . . . . 

Limitation Act, therefore, does not an D lv to a c I , action giving rise to a right to file a 
suit; against the board. That section provides ktod™^ br ° ad y bo dlvlded into the Allowing 

"In the case of continuing breach of contract and in the ^ 4 wrongful act of fleeting nature which 

ui ? 8 . wr0 , Qg • inde P endeta of contract, a comes into existence once and for all and gives 
! mil, t 101 ! &“• t0 r “ n at every moment rise to a right to bring a suit. For example if a 
case may bo intinuM/' “ 0t the wrong ’ as the “ an is “ssaulted the assault furnishes the cause 

It has been urged by learned counsel (or the dim°.g“ ^ “ 8 “ il migh ‘ b “ “ W ' 0r 

J? ^ causes „( 

«ble to a suit forrtLr. period oM°mo£ St°n?f>T Pet6 il f lf ?™8 rise to a 

limitation has been fixed under the U P TWrirf fi 8 °* causes oi fl ction are not con. 

Bos,da Act, the suit must be Sled “T” ? tb ,? ™ se «“ ™ngful «°t is not 

months of the first breach. There can be no doubt f°“ tmued a11 * be . t,rae and there are breaks, 

that where there is a single c^ of action which P eriod ‘he rights of 

which gives rise to a right to file a suit the footTw ^ revived - Iu such cases the 
\ mit bas to be filed within the period of six made a™l> ’ L, “ ,tation Act - bas not been 
months as provided for by the District Boards ! i , e to , ! he 1 period of limitation fixed 

Act. The question is whether where there !Le £ 6 ^ difference as. each 

successive causes of action every time the cause riuhfc t n filo & *f^ b breach of the right, a fresh 

of action arises or a wrongful act is done there is uffalk in 6 “ suit bas accrued. The case before 

S8JN to debar a plaintiff from gS up h s of Ban ?to >T y the right of «» R»ia 

nght based on the first cause of action and bring have nnf . rlghts to Abdul Khaliq 

mm on the " ai — 01 »“ ii ™ ** £ 3 ej? x^“L a : 

passengers or cargoes are landed at the Ghat by 
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other thckadars the rights of the Raja are invad¬ 
ed giving rise to a fresh cause of action. 

(3) A third kind might be where there is a total 
deprivation of a set of rights so that the wrong¬ 
ful act is complete but the effect thereof con¬ 
tinues. In such a case, the cause of action is one 
which came into existence in the beginning but 
the effect of the wrong is continuous. For example 
whore a man has been dispossessed from his pro¬ 
perty. Here the limitation begins to run from the 
date of the dispossession even though the person 
dispossessed is deprived of his rights during the 
whole period of his dispossession. 

(4) Lastly, cases of continuous wrongs which 
mostly are in the nature of continuous nuisances. 
For example, where there is no total deprivation 
of the right- but there is partial invasion which is 
neither intermittent nor fleeting but is continuous. 
In such a case there are no distinct and separate 
causes of action. We are inclined to the view that 
this is a type of case to which if s. 23, Limitation 
Act, is not made applicable the suit must be filed 
within the ixniod of limitation fixed in the special 
or local Act. But we need not express any definite 
opinion as the point has not arisen in this case. 

(5) As this case, in our view, falls in the second 
class of cases mentioned above where the Raja's 
rights are not totally denied but his rights are 
intermittently affected each time a boat is plied 
which has not been given the licence by the Raja, 
the plaintiff could have filed the suit within six 
months of the last invasion of his rights and the 
plaintiff's suit was not barred by limitation. 

IG] We allow the appeal, set aside the decree 
of the learned single Judge and restore the decree 
of the lower Appellate Court with costs in all 
the courts. 

BK.S. Appeal allowed. 
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Musiitaq Ahmad J. 

Sridhar Upadhya—Decree - holder—Appcllant 
v. Lakshmi Prasad — Judgment-debtor — Despon¬ 
dent. 

Exn. Second Appeal No. 877 of 1948, D/. 9-5-1952.. 

(a) Limitation Act (1908). S. 14 (2) — Good faith — 
Step taken in wrong Court with due care and atten¬ 
tion. 

If any one with due care and attention takes a certain 
step in a wrong Court honestly believing that he is seeking 
relief in the right Court hut subsequently finds himself to 
have gone to a wrong Court, it can hardly be said that 
he was guilty of want of good faith. A firm conviction in 
the correctness of a certain procedure may reduce the dc- 
gree of care and attention, but it can in no sense suggest 
u negation or abseucc of the same. [Para G] 

Anno. Liin. Act, S. 14, N. 20, Pts. 14 to 17b. 

(b) Limitation Act (1908), S. 14 (2) — Good faith — 
Lawyer's wrong advice to client. 

No hard and fast rule cau be laid down as to when a 
lawyer’s wrong advice to his client may he excused and 
may be taken as not amounting to an absence of good faith 
under 8. 14. [Para 8] 

Anno. Lim. Act, S. 14, N. 20, Pt. 17. 


(c) Limitation Act (1908), S. 14 (2) — Same relief_ 

Execution application presented to wrong Court — 
Same application presented to right Court — Note in¬ 
serted in application that certificate of transfer be is- 
sued_(Civii P. C. (1908), S. 41). 

The Court to which an application for execution is first 
male is the principal executing agency, and it continues 
to exercise its control and functions right up to the satis¬ 
faction of the decree. [Para 10] 

Where an application for execution of a decree by at- 
taclnneut and saie ol the judgment-debtor’s property was 
made to a Court within whose jurisdiction the property 
was 6ituate and the same application was ultimately pre¬ 
sented to the Court passing the decree but as the property 
was not within the jurisdiction of that Court a note was 
inserted in tho application itself that a certificate of trans- 
fer be issued and this prayer was also made by means of a 
separate application : 

Held, that in the circumstances it was not possible to 
hold the relief prayed for iu the Court passing the decree 
was in any sense different from the relief in the execution 
application presented to the wrong Court. [Para 10] 
Anno. Lim. Act, S. 14, N. 17 nud 19 ; C. P. C., S. 41, 
N. 2, Pt. 3. 

Kanhayalal Misra — for Appellant; S. X. Singh—for 
Respondent. 
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Judgment. — This is a decree-holders’ appeal 
aud it raises only a question of limitation. 

[2] The suit in which the decree was passed had 
been filed in the Court of the City Munsif Azam, 
garh. It was then transferred to the Additional 
Munsif who later became Munsif Haveli, Azam- 
garh. As Munsif Haveli he passed the decree in 
question on 28-8-1942. The decree was affirmed in 
appeal on 3-G-1913. 

[ 3 ] On 23-10-1945, the decree-holders made their 
first application for execution in the Court of the 
City Munsif, Azamgarh, instead of iu the Court 
which had passed the decree, namely that of the 
Munsif Haveli, Azamgarh. Tho judgment-debtor 
objected to this application on several grounds, 
though not on the ground that the Munsif City 
Azamgarh had no jurisdiction to execute the do- 
cree. On 12-12-1945 the said application for execu¬ 
tion was dismissed for default. 

[ 4 ] On 13-2-1946 the decree-holders made their 
second application for execution again in the 
Court of the City Munsif Azamgarh. Then also 
objections were taken by tho judgmont-dehtor, and 
inter aha it was pleaded that this learned Munsif 
had no jurisdiction to execute the decree which 
had been pissed by the Munsif Haveli. Tho learn¬ 
ed City Munsif allowed this objection and return¬ 
ed the application for presentation to the proper 
Court on the ground that he had no jurisdiction 
to proceed with it. The same day, 20-7-1946, the 
aforesaid second application for execution was 
presented by the decree-holders to the Munsif 
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Haveli with a prayer inserted in the application 
that a certificate of transfer of the execution case 
to the City Munsif might be issued, as the judg¬ 
ment-debtor’s property against which the decree- 
holder wanted to proceed lay only within the 
jurisdiction of that Munsif. 

There was also a separate application made by 
9 the decree-holders to that effect. The judgment- 
debtor objected to this request for a transfer-cer¬ 
tificate on the ground that the application for 
execution, taking it to be the application of 20-7- 
1946 presented to the Court of the Munsif Haveli, 
was barred by time. The decree.holders met the 
objection by invoking s. 14, Limitation Act. The 
question, therefore, was whether under this section 
the decree-holders were entitled to exclude the 
period between 23-10-1945, when they made their 
first application for execution to the Court of the 
City Munsif and 20-7-1946, when they subsequently 
presented their second application for execution 
in the Court of Munsif Haveli. 

[5] The execution Court, answering the above 
question in the affirmative and holding that the 
decree-holders were entitled to exclude the above 
period, held that the application for execution was 
within time, and it ordered the execution to pro¬ 
ceed. The lower appellate Court reversed this 
order and dismissed the application as timo-barred. 
Section 14, Limitation Act, * according to that 
/ Court, did not apply mainly because Mr. Bishnath 
Singh, the lawyer through whom the decree- 
holders had filed all the applications, should have 
known that a decree passed by the Munsif Haveli 
could not be executed by the City Munsif and 
that there was no good faith or due diligence on 
the part of the decree-holders in filing their ap. 
plication for execution each time in the Court of 
the City Munsif. Another ground on which this 
section was held inapplicable was that the relief 
in the application made to the Munsif Haveli on 
20-7-1946 was not the same as that in the applica- 
tion for execution. 

[61 Learned counsel for the decree-holders has 
challenged the findings of the lower appellate 
Court as erroneous. In anticipation of an argument 
to that effect by the judgment-debtor he contend¬ 
ed that the finding against the decree-holders' 
good faith within the meaning of s. 14 , Limitation 
Act, though apparently one of fact, should not 
be upheld by this Court. The learned Civil Jud"C, 
relying on the definition of 'good faith’ in s. 2 ( 7 ), 
Limitation Act, that "nothing shall bo deemed to 
be done in good faith which is not done with due 
care and attention’’ and holding that Mr. Bish- 
nath oingh, counsel for the decree-holders in the 
Courts below had not acted with due care and 
attention in filing the applications for execution 
w the Court of the City Munsif, although the 
deoree had been passed by the Munsif Haveli 
came to the conclusion that there was no ‘good 
with within the meaning of s. 14 of the said Act, 


in the decree-holders having filed those applica. 
tions in a wrong Court. 

This reasoning, in my view, was essentially 
wrong. If any one with due care and attention 
takes a certain step in a wrong Court honestly 
believing that he is seeking relief in the right 
Court but subsequently finds himself to have gone 
to a wrong Court, it can hardly be said that he 
was guilty of want of good faith. A firm convic. 
tion in the correctness of a certain procedure may 
reduce the degree of care and attention, but it 
can in no sense suggest a negation or absence of 
the same. Applying this rule to the present case, 
if Mr. Bishnath Singh was honestly convinced 
that he had filed the applications for execution in 
the right Court, namely the Court of the City 
Munsif Azamgarh, it cannot be necessarily argued 
that he was guilty of want of care and attention. 

One of the reasons that may have prompted a 
false belief in the mind of that gentleman was, 
as pointed out by the execution Court, that the 
suit had been initially filed in the Court of the 
City Munsif. It is no doubt conceivable that diffe¬ 
rent Courts may come to different conclusions on 
this point after exercising their minds on all its 
aspects. But there is one thing which I cannot 
avoid taking into account as a feature of foremost 
importance. It is said that Mr. Bishnath Singh is 
a lawyer of good standing and long experience. 
Nothing is suggested about him in the nature of a 
general habit of carelessness, on his part in the 
discharge of his professional duties. 

In this perspective it is rather difficult to under¬ 
stand why a lawyer of such a position should 
have filed the applications for execution in a 
wrong Court if ho was not actually convinced that 
he was doing so in the right Court. And once it 
is assumed or found that Mr. Bishnath Singh 
filed these applications in the Court of the City 
Munsif under an honest belief that that Court had 
jurisdiction to entertain them, the question of 
want of care and attention would assume a less 
serious aspect in the sense that an honest and 
firm belief in the correctness of a certain proce¬ 
dure may itself render it unnecessary for the 
person concerned to take any particular care to 
ascertain whether the procedure adopted was 
wrong. 

In this view of the matter I am unable to 
accept the contention of the learned counsel for 
the judgment-debtor that tho finding with regard 
to the absence of good faith in this case should 
be affirmed by me as a finding of fact binding on 
the decree-holders. 

[7] The main question argued by the learned 
counsel for the parties was whether s. 14 , Limita¬ 
tion Act, did or did not apply in the present case. 
Of course, the conditions necessary for the 
application of this section are that the applicant 
should have prosecuted the previous proceeding 
with due diligence, in good faith, and for the same 
relief. Mr. Bishnath Singh as a witness for the 
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decree-holders stated that lie had filed and pro¬ 
secuted the applications for execution in the Court 
of the City Munsif in good faith and with due 
diligence, and the execution Court accepted his 
version. 

The lower appellate Court simply remarked that 
‘this statement, as it stands, is not satisfactory to 
prove good faith’. This was a much too cryptic 
comment, and it is not clear why the learned 
Civil Judge without expressly disbelieving Mr. 
Bishnath Singh felt hesitant to accept his explana¬ 
tion. At all events I cannot conceive why Mr. 
Bishnath Singh should have presented those ap- 
plications in that Court unless he believed that it 
had jurisdiction to entertain them. 

[8] A number of cases were cited by the learned 
counsel for the parties on the question of the 
effect of a lawyer's wrong advise to his client as 
a matter to be considered under s. 14, Limitation 
Act. Tho net result of a study and scrutiny of 
those cases is that no hard and fast rule can be 
laid down as to when such a mistake may be 
oxcused and may be taken as not amounting to 
an absence of good faith under this section. A 
Full Bench of this Court in Brij Mohan Das v. 
Mannu Bibi, 19 all. 348 (f.d.) laid down that igno¬ 
rance of law might afford a good ground for the 
application of this section, and that case was 
followed in a much later decision of this Court in 
Ahmad v. Bam Clumdcr, a. I. r. 1937 all. 333. 

The cases cited by the learned counsel for the 
judgmeut-debtor do not lay down any absolute 
prohibition against this rule, for instance, in Bam 
Dutta v. Mahpal Singh, a. I. r. 1938 oudh 112 , it 
was held that ‘speaking generally’ negligence on 
the part of counsel could not be relied upon by 
his client. The word ‘generally” itself suggests 
that there may be exceptions to tho rule. Similarly 
in Baghavayya v. Vasudevayya Chelly, a. i. r. 
1944 Mad. 47, it was held that in certain cases a 
counsel's mistake might bo condoned, though if 
he did not act in good faith, that is, with due care 
and attention, his client would not be entitled to 
indulgence. This, again, makes tho rule depend on 
the question whether the counsel acted with due 
care and attention. In tho present case, I have 
already shown that, if tho counsel had acted in 
an honest belief about the correctness of the pro¬ 
cedure he adopted, it did not necessarily imply 
that he was guilty of lack of care and attention. 

[9] As regards the second ground mentioned by 
tho lower appellate Court for the non-applicabi- 
lity of s. 14, the position is much simpler. Admit¬ 
tedly, the application for execution dated 13-2-194G 
had a prayer for the execution of the decree in a 
certain manner. The same application was ulti¬ 
mately presented to tho Court of the Munsif 
Haveli on 20-7-1946. That is to say, an application 
was presented to that Court for execution of the 
decree by attachment and sale of the judgment- 
debtor's property. As this property was not within 
tho jurisdiction of the Munsif Haveli but within 
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that of the City Munsif, a note was inserted in the 
application for execution itself that a certificate of 
transfer to the Court of that Munsif might be issued. 
This prayer was also made by means of a separate 
application, supported by an affidavit. 

It is not quite clear what the lower appellate 
Court meant when it said that the first applica¬ 
tion for execution dated 23-10-1945 had not been 
made for the same relief as the second application 
for execution dated 13-2-1946, as presented to the 
Munsif Haveli on 20-7-1946. As an application for 
execution, tho later application did quite naturally 
embody a prayer for the execution of the decree. 
Such was the case in respect of the first applica¬ 
tion for execution dated 23-10-1945 also. 

It is true that by means of a note inserted in 
the second application for execution and also by 
a separate application made in that behalf, the 
decree.holders requested the Munsif Haveli to issue 
a certificate of transfer of the execution to tho 
City Munsif as tho judgment-debtor’s property 
sought to be proceeded against lay only within 
his jurisdiction, but neither this note nor this ap. 
plication was the real substantive matter for 
which the application for execution of 13-2-1946, 
as presented to the Munsif Haveli, had been made. 
I cannot imagine how it could be said that the 
decree.holders had asked for a relief in their 
second application for execution which was not 
the same as in their first application for execu¬ 
tion. 

If the learned Civil Judge, in holding that the 
two reliefs were different meant to say that tho 
request for a transfer certificate made in the note 
and also in the separate application already re¬ 
ferred to was not tho samo as the prayer for 
execution either in tho earlier or in the later 
application for execution and that, therefore, s. 14, 
Limitation Act, did not apply, he put himself 
under a serious misapprehension. He seems to 
have imagined that the only part which the Court 
of the Munsif Haveli was to play was to grant or 
reject the request for a transfer certificate, the 
prayer for execution of the decree being meant 
entirely for tho Court of tho City Munsif within 
whose jurisdiction only the judgment-debtor’s pro¬ 
perty lay. 

On this assumption alone it is possiblo to under¬ 
stand the learned Judge’s reasoning. But if this 
was his view, it certainly proceeded on a wrong 
assumption. In emphasising his point that s. 14, 
Limitation Act, did not apply also because of a 
difference in the reliefs the learned Judge referred 
to the case of Maqbul Ahmad v. Paleshri Praiab 
Narain Singh, A. I. R. 1929 ALL 677. In that 
case, first an application for tho preparation of a 
final decree under o. 34, R. 5, Civil P. C. had been 
made in a wrong Court and then an application 
for execution in the right Court, and it was hold 
that the reliefs in the two applications were quite 
different. These reliefs were on the face of them 
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different, and that ruling afforded no authority 
for the view taken by the learned Civil Judge. 

[10] It may be remembered that, even after a 
certificate of transfer has been issued by the Court 
in which an application for execution of a decree 
was first made, that Court continues to have con¬ 
trol over the execution proceedings and may 
exercise its powers in a number of ways, although 
the execution is proceeding elsewhere, i. e. in the 
Court to which the execution was transferred. 
Under s. 41, Civil P. C., the Court to which a 
decree is sent for execution has to notify to the 
Court which passed it the fact of such execution 
or, where the former Court fails to execute the 
same, the circumstances attending such failure. 

The transferring Court is, therefore, not only 
a medium through which the decree is transmitted 
for execution to another Court, but it is really 
the principal authority in control of the execution, 
although for a particular reason the same was 
sent to another Court. The transferring Court, as 
I have already suggested, can exercise its autho¬ 
rity in respect of the decree, even after a transfer 
certificate has been issued, in a number of ways. 
For instance, that Court alone is entitled to deter¬ 
mine an objection to the executability of the 
decree, vide Subramanian Cheitiar v. Ramana- 
dhan Chettiar, a. i. r. 1929 Mad. 199, and a plea 
of limitation, vide Subramanian Chettiar v. 
L. N . Chettyar Finn, a. i. r. 1941 Bang. 56 . The 
question of substitution of heirs on the death of 
the decreo-holder or of tho judgment-debtor is one 
only for that Court to decide, vide Swaminatha 
v. Vaidyanatha, 28 Mad. 466. 

Again, where the judgment-debtor seeks an 
order for the payment of the decree by instal¬ 
ments, he must approach the transferring Court 
and not that to which the decree was sent for 
execution, vide Gandharap Singh v. Sheodarslum 
Singh, 12 all 671. All this would show that the 
Court to which an application for execution is 
brst made is the principal executing agency, and 
it continues to exercise its control and functions 
right up to the satisfaction of the decree. In this 
sense the second application for execution dated 
18-2-1946, as containing an express prayer for 
execution by attachment of the judgment-debtor’s 

wl 1 ^ decmed t0 be an application 
with which the Munsif Haveli was as much con- 

?f™p d ; >0 spite °f the transfer of the execution to 
the City Munsif, as the latter officer was. 

“^r 0n was actuall y Presented in the 
Court of the Munsif Haveli on 20 - 7-1946 and it 

2*?J’°. n . nd . t0 , c u ome back to it after a report of 
satisfaction had been made by the transferee Court 

it Jnnf 41 ° f i 1 th ® Code ' In these circumstances 
t is not poss^le to hold that the relief prayed for 

^ ( ° the Munsif Haveli was in anv 

thZ d , ffer . ent fr0m the relief in either or both of 
, f0r esecution - Neither of the two 
groimda on which s 14, Limitation Act, was held 
y the lower appellate Court as inapplicable can, 


therefore, be rightly pressed against the decree- 
holders in this behalf. 

In my view the section applied and the decree- 
holders, in computing the period of limitation 
for their second application for execution, were 
entitled to exclude the entire period between 23-10- 
1945, the date of their first application for execu- 
tion, and 20-7-1946, the date on which their second 
application for execution was presented in the 
Court of the Munsif Haveli Azamgarh. By this 
process the second application for execution would 
fall within time from 3-6-1943, the date of the ap- 
pellate decree confirming that of the trial Court. 

[11] For these reasons I allow the appeal, set 
aside the decree of the lower appellate Court, 
restore that of the execution Court and send the 
case back to the latter Court for execution of the 
decree according to law. In the circumstances of 
the case I allow tho decree-holders appellants 
only one half of their costs against the respondent 
who shall bear his own in all the Courts. 

[ 12 ] Leave to appeal to a Division Bench is 
granted. 

B/V.R.B. Appeal allowed. 
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Qazi Muniruddin and others — Applicants 
v. The Chairman Town Area Committee, Mau 
Aima, and another—Opposite Parties. 

Civil Miscellaneous Writ No. 572 'of 1952, D/- 29-10- 
1952. 

Constitution of India, Art. 226 — Other adequate 
remedy open to applicant — Application will not be 
entertained—(High Court Rules and Orders—Allaha¬ 
bad High Court Rules, Ch. 22 R. 6). 

Applications under Art. 226 of the Constitution would 
be entertained only in those cases where the rights of a 
person had been seriously infringed and he had no other 
adequate and specific remedy available to him. 

Hence, where the applicant is not able to satisfy the 
Court that the remedy by way of suit which is open to 
him is not equally efficacious or ndequato, the applica¬ 
tion will not be entertained : 1950 A. L. J. 767 IF. B.) 
and 1951 A. L. J. 576 (F. B.), Foil. [Paras 2, 3] 

S. C. Khare—for Applicants. 

Malik C. J. — This is an application under 
Art. 226 of the Constitution. The case of the ap¬ 
plicants is that, as the Gaujia Bazar is held on 
land belonging to them, the officer in charge of 
the Town Area, Allahabad, had no right under 
the Town Areas Act to realise the Teh-Bazari 
dues from the shopkeepers keeping stalls on the 
land belonging to the applicants. Learned coun 
sel has urged that the orders of the officer in 
charge of .the Town Areas dated 14 th October 
1952, and 27th October 1952, are clear invasion of 
their right to property. 

[ 2 ] The applicants, however, have a remedy 
by way of a suit and they can in that suit file an 
apphcation for injunction and pray for the re- 
hefs that they have asked for in this application. 

The only reason given for not proceeding in the 
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ordinary course by way of a suit but by moving 
this Court under Art. 22C of the Constitution is : 

That irreparable loss shall occur to the petitioners and 
they have no other alternative remedy equally convenient 
and efficient available to them.” 

It has not been explained in the affidavit or the 
application why the remedy by way of suit is not 
an adequate remedy. There are two Full Bench 
rulings of this Court on the point, The Indian 
Sugar Mills Association, through its President , 
Hari Raj Swamp Lucknow v. The Secretary 
to Government , Uttar Pradesh , Labour Depart¬ 
ment, Lucknow and others , (i960 a. l. j. 7G7) 
and The Asiatic Engineering Co. v. AchhruRam 
and others , (1951 a. l. j. 576). In the Sugar Mills 
Association case it was held by this Court that 
applications under Art. 226 of the Constitution 
would be entertained only in those cases where 
the rights of a person had been seriously infring¬ 
ed and be had no other adequate and specific 
Iremedy available to him. In the Asiatic Engi¬ 
neering Co., case this Court held that we would 
exercise our jurisdiction and issue writs in the 
nature of Mandamus under Art. 226 of the Con¬ 
stitution only in those cases where there was no 
legal remedy of an equally convenient, beneficial 
and effectual nature. 

[3] A rule has also been framed by this Court 
(chap. 22 , R. G) that no application under this 
chapter shall be maintainable if adequate relief 
is obtainable by the applicant by any other pro¬ 
cess of law. 

U] As thero is nothing in the affidavit or the 
application to satisfy us that no other suitable 
remedy is open to the applicants, the application 
must fail and is dismissed. 

^ K-S. Applicalion dism issed. 
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Mahfuz Ali—Appellant (in Jail) v. Slate _ 

Respondent. 

Crimiual Appeal No. 215 of 1951, D/- 17-9-1952. 

(a) Criminal P. C. (1898), S. 537—Error in charge— 

Charge not indicating the manner in which accused 
had abused his position in order to have pecuniary 
advantage and illegal and corrupt means—Illegal and 
corrupt means employed not also.indicated—Defect is 
a petty irregularity and is curable when there is no 
prejudice to accused —(Prevention of Corruption Act 
(2 of 1947), S. 5 (2)). [Para 13] 

Anno. Cr. P. C., S. 537, N. 10, Ptg. 2, 3. 

(b) Prevention of Corruption Act (2 of 1947), S. 5— 
Scope. 

Section 5 not only applies to habitual offenders but also 
applies to a case where the accused is charged with having 
taken illegal gratification on a solidary occasion as is pro¬ 
vided for in S. 5 ( 1 ) (cl). [Para 15 ] 

(c) Prevention of Corruption Act (2 of 1947), S. 5 (1) 

(d)—.‘Pecuniary advantage’ includes cash. 

It is incorrect to say that S. 5 (1) (d) contemplates 
cases where the accused takes some object in species or 
gains some pecuniary advantage and not merely takes 
cash. The words "pecuniary advantage” are wide’enough 
to include cases of cash payment. A man when he gets 


some money in cash certainly makes a pecuniary gain, and 
therefore, has a pecuniary advantage. [Para 16] 

(d) Prevention of Corruption Act (2 of 1947), Ss. 4 
and 5 (l)-Charge under S. 5 (1)—Presumptionunder 
S. 4 can be invoked. 

The presumption available under S. -1 is not confined to 
those cases only where the accused is, in fact, charged 
under S. 1G1, Penal Code, but it is also available in cases 
where the accused is charged under some other section 
where the gravamen of the charge is the same as that 
under S. 1G1, Penal Code. Section 5 (1) provides for tie 
same type of offence — the gravamen of the charge being 
the same—as in S. 161, Penal Code, and, therefore, where 
the accused is charged under S. 5 (1) of the Act, the trial 
Court is fully justified in relying upon the presumption 
available under S. 4. [Para 18] . 

(e) Evidence Act (1872). Ss. 21 and 24—Admission 
of guilt in recovery memorandum — Use of against 
accused—(Criminal P. C. (1898), S. 164). 

The admission of the accused, which amounts to a con- 
fession of his guilt and which finds place in the recovery 
memorandum cannot be used by the Court against the 
accused at the trial, the same not having been recorded 
with the formalities required by the law, for the record of 
confessions : Cr. A. No. 908 of 1949 (All.), D/- 2-4-1951, 

Pci. on. [Para 20) 

Anno. Evidence Act, S. 21, N. 2 ; S. 24, N. 1 ; Crirni. 
nal P. C., S. 164, N. 11a ; S. 533, N. 2, 9. 

(0 Prevention of Corruption Act (2 of 1947), S. 7— 
Section docs not cast obligation on Court to invite 
accused to offer himself as witness. 

Section 7 does not cast any obligation on the Court to 
invite the accused to offer himself as a witness for himself. 

The section never contemplated Courts giving a kind of 
warning or offering a kind of a reminder, to the accused 
about the right or privilege conferred upon him by S. 7. 

The provisos to the section clearly indicate that a Court 
cannot ask the accused to appear as a witness for himself, 
nor can the Court draw a presumption against the accused, 
if the accused has chosen not to appear as a witness for 
himself. [Paras 22, 23] 

P. C. Chaturvcdi — for Appellant; J. 7?. Bliatt, Assis¬ 
tant Government Advocate—for Respondent. 

Judgment. — Mahfooz Ali, the appellant, was 
charged under s. 5 ( 2 ) of Act 2 of 1917, for having 
committed “criminal misconduct” on 11 .10.1919, 
by abusing his position as a head constable, for 
the purpose of deriving from one Shivlal pecuniary 
advantage to the extent of rs. 20 for himself by 
illegal and corrupt means. Tho learned Additional 
Sessions Judge of Agra convicted the appellant on 
the aforesaid charge and sentenced him to undergo 
two years' R. I. and a fine of rs. 200 , in default 
of payment of fine the accused was ordered to 
undergo further rigorous imprisonment for six 
months. Tho appellant has preferred the aforesaid 
appeal from his conviction. 

[ 2 ] The facts giving rise to his conviction briefly 
put were these. 

[ 3 ] The appellant, Mahfooz Ali, was posted as 
a head constable at the Idgah outpost in the City 
of Agra at the time when ho is alleged to have 
committed the offence with which ho was charged 
and for which lie was convicted. Tho complainant 
in this case was one Shivlal. 

[ 4 ] Shivlal is alleged to have len a sum of 
rs. 150 under two promis ory notes—one of rs. 100 
and the other of rs. £0. Shivlal wanted his money 
back from Susa, which Susa was not repaying 
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and, therefore, it is said that on 6-9-1949 Shivlal 
served a notico of demand on Susa. On 10 th 
September in the evening it i3 said that Susa went 
to the shop of Shivlal and there was a quarrel 
between the two over this repayment of debt. 
Shivlal then lodged a report against Susa at the 
police station Rakabganj and he followed it up by 
filing a complaint against Susa in the Court of 
City Magistrate. This criminal case ended in a 
compromise, on Susa paying ns. 50, being possibly 
the loan on one of the two promissory notes. 

Shivlal then filed a suit in respect of the other 
promissory note of rs. 100 which was decreed 
against Susa. Shivlal complainant’s story then is 
that while the complaint against Susa waspending, 
the accused Mahfooz Ali sent for him (Shivlal) 
told him that he had received an application from 
Susa complaining that he (Shivlal) had not return¬ 
ed the promissory note, even though, he had 
received payment for the same. Shivlal then says 
that he told the accused that the allegation of 
Susa was absolutely false and saying so he came 


given to him in connection with any appli¬ 
cation for police enquiry, whereupon the accused 
is recorded to have answered in the affirmative 
saying that rs. 20 had been given to him by 
Babulal Lodh who was then present with him 
and who told him that he was going shortly to 
bring an application for a police enquiry. The two 
currency notes of rs. 10 each bearing xos. c. 21 - 
878216 and 0/15-773757 were recovered from the 
pocket of the accused. The recovery memoran¬ 
dum further indicates that Shivlal was also 
present at the recovery. It is further recorded in 
this memorandum that Shivlal had gone, after 
the notes had actually been passed to the accused, 
to inform the City Magistrate and Sri Mathur 
that the money had been passed, to a nearby 
place where these officers were lying in ambush. 

[8) The accused was put up on his trial on the 
above facts and circumstances. The defence of the 
accused was that the two currency notes of rs. 10 
each bad been given to him by Babulal Lodh as 
a repayment because the accused had advanced 


away from the accused. Shivlal goes on further to 
say that he was sent for by the accused 6 or 7 
days later and was again told by the accused that 
he was going to lose his case and he was further 
going to be prosecuted under s. 420, Penal Code. 
Shivlal says that thereon he made entreaties to 
the accused to save him, whereupon the accused 
z demanded a sum of rs. 50 as illegal gratification 
for making a favourable report. Bargain was 
settled at rs. 20 instead of rs. 50. 

[5) Shivlal, after his return from the accused, 
went and complained about this to one Babulal 
Lodh who was a member of the Ward Congress 
Committee. Babulal Lodh thereupon took Shivlal 
with him to Babulal Mittal, the President of the 
Town Congress Committee, and apprised him of 
the entire story. Babulal Mittal thereupon gave a 
letter to Shivlal addressed to the Additional Dis- 
trict Magistrate. Shivlal went to the Additional 
District Magistrate with this letter of Babu Lai 
Mittal who, in his turn, gave him another letter 
for the City Magistrate, Sri R. C. Asthana. Shiv- 
al then went to the City Magistrate with the 
letter of the Additional District Magistrate and 
there the statement of Shivlal was recorded by 
bn Mathur and two ten rupee notes wore taken 
trom bhivlal, their numbers noted and the notes 
returned to Shivlal. These notes were meant, 

according to the plan, for being passed on to the 
accused. 

C6 J The usual trap was then laid, the notes 
were then passed on to the accused and on a 
search of the person of the accused these notes 

were recovered. The recovery list is Ex.p. 2 on the 
record and it records the following facts: 

Asbln T ft h p-i S M J ‘ t S \ Mathur al0I >g with Sri 
at S',°, l y Mag,strate ' wenfc t0 Mgah Outpost 

2*? ™ p -- m u 0n n - 10 - 1949 ’ aQd f0 “ nd the 
accused sitting in the room with Babulal Lodh. 

e accused was asked if any money had been 


Rs. 20 to Babulal for the purpose of supplying him 
ghee which the accused required in connection 
with the circumcision ceremony in his family. 

[9] From the prosecution and the defence ver¬ 
sion the following fact is beyond controversy: 

"that the notes were p.issed to the accused and that 
the notes were recovered from his person in the presence 
of Shivlal, Babulal, the City Magistrate and Sri Mathur 
on 11-10.1949.” 

The controversy that arose in the case was whe¬ 
ther these notes were given to the accused by 
Shivlal ns a bribe for hushing up the alleged com¬ 
plaint made against him by Susa or these currency 
notes had been given to the accused through 
Babulal Lodh because Shivlal had received rs. 2 () 
from the accused earlier for supplying him gheo 
which Shivlal could not supply. 

[ 10 ] The trial Judge accepted the prosecution 
version by believing the prosecution evidence and 
naturally rejecting the defence case. It was con¬ 
tended by Mr. P. C. Chnturvedi that there was 
no satisfactory proof of the fact that there was 
any complaint by Susa to the accused which ho 
could utilise as a lever for extracting the alleged * 
bribe. It was said that the original application 
was not produced. A copy that was produced was 
not properly proved. The absence of the original 
application was explained by the prosecution to 
have been due to the fact that this must have 
been with the accused and it was not possible 
for the prosecution to get hold of it. In my 
opinion, the absence of the original application 
did not, in any manner, detract from the prose 

/ 5 ° C ?', it T f0Und lh ““ h0 state - 

ment which Shivlal made was reliable. 

Shivlal was told by the accused about an appli¬ 
cation having been made by Susa and, if the 

is Sieved, then it did not 
matter whether or not there was an application by 

S; • 7“ my t V,6W ’ even if the reused inven¬ 
ted this story of an application for the purpose of 
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extracting a bribe, even then, his complicity in 
the crime was quite clear. Some contradictions 
have been referred to and some alleged improbabi¬ 
lities have been pointed out by learned counsel on 
which he submitted that this part of the prosecu¬ 
tion case was not true. 1 do not think it neces¬ 
sary to notice those contradictious and alleged 
improbabilities inasmuch as, in my opinion, they 
are not of such a character as could persuade me, 
on the strength of those contradictions and alle¬ 
ged improbabilities, to disbelieve this part of tho 
prosecution story. 1 am in agreement with tho 
trial Judge that the accused did tell Shivlal about 
Susa’s application, whether there was, in fact, 
such an application or not, and that the accused 
did use this assertion of his to make it the basis 
of his demand for illegal gratification from the 
complainant Shivlal. 

[11] The story of the defence, namely, that 
this money came from Babulal as a repayment of 
the advance which tho accused had made to 
Shivlal for tho purpose of ghee, in my judgment, 
was not true. There is nothing on the record, 
except the bald statement of the accused himself 
that there was a ‘circumcision’ ceremony in the 
family of the accused and that, for tho purpose 
of such a ceremony, ghee was required. There is 
further nothing on the record to indicate that 
Shivlal had anything to do with any ghee busi¬ 
ness and that ghee could be had through his 
mediation. 

[ 12 ] Learned counsel for the defence raised 
certain questions of law and on the basis of such 
questions he argued that the conviction of the 
appellant under s. 5 ( 2 ) of Act 2 of 1947 was 
illegal. 

[13] The first point which was raised was that 
the charge which was framed was defective inas. 
much as it did not indicate tho manner in which 
the accused had abused his position in order to 
have pecuniary advantage by illegal and corrupt 
means. It was further said that the illegal and 
corrupt means employed was also not indicated in 
the charge. In my opinion the inclusion of all 
these matters in the charge may have and possib¬ 
ly would have, made tho charge better but their 
absence from the charge did not amount to any¬ 
thing more than a petty irregularity which could 
be cured, specially, when I find that by this no 
prejudice has been caused to the accused. 

[14] The next submission made by learned 
counsel for the appellant was that on the facts 
found a conviction under s. 5 ( 2 ), Prevention of 
Corruption Act, could not be made. Section 5 (l) 
of the Act defines “criminal misconduct” in the 
following words : 

(a) “A public servant is said to commit the offence of 
criminal misconduct if he habitually accepts or obtains or 
agrees to accept or attempts to obtain from any person for 
himself or for any other person, any gratification (other 
than legal remuneration) as a motive or reward such as is 
mentioned in S. 1G1, Penal Code, or 


(b) if he habitually accepts or obtains or agrees to 
aecept or attempts to obtuin for himself or for any other 
person, any valuable thiug without consideration or for a 
consideration which he knows to be inadequate, from any 
person whom he knows to have been, or to be, or to be 
likely to ba concerned in any proceeding or business tran- 
sacte l or about to be transacted by him, or having any 
connection with the official functions of himself or of 
any public servant to whom he is subordinate, or from any 
person whom he knows to be interested in or related to the 
person so concerned, or 

(cl if he dishonest y or fraudulently misappropriates or 
otherwise converts for his own use any property entrusted 
to him or uu ler his control as a public servant or allows 
any other person so to do, or 

(d) if he, by corrupt or illegal means or by otherwise 
abusing his position as a public servant, obtains for himself 
or for any other person any valuable thing or pecuniary 
advantage.” 

[15] Mr. Chaturvedi’s contention was that what 
the appellant, at the worst, did was to obtain a 
bribe from Shivlal on a solitary occasion. There 
was, he said, no evidence and no finding which 
could indicate that the accused was a habitual 
offender. I agree with Mr. Chaturvedi’s contention 
that there is no evidence nor is there a finding to 
tho effect that tho appellant was a habitual offen¬ 
der but Ido not agree with Mr. Chaturvedi’s con¬ 
tention that s. 5 applies only to the case of habi¬ 
tual offenders and cannot be made applicable to 
the case of a person who takes illegal gratification 
on a solitary occasion. In my judgment s. 5 (l) (d) 
makes provision for a case of the present type, 
namely, a case where tho accused is charged with 
having taken illegal gratification on a solitary 
occasion. 

[16] It was next contended by Mr. Chaturvedi 
that cl. (d) of s. 5 (l) does not strictly cover tho 
case of a person who obtains money from another 
as illegal gratification. According to him this 
clause of sub-s. 5 (l) contemplates cases where the 
accused takes some object in species or gains some 
pecuniary advantage and not merely takes cash. I 
have given this argument my careful considera¬ 
tion and I am of opinion that tho argument is not 
sound for, in my judgment, the words “pecuniary 

-advantage” are wide onough to include cases of 
cash payment. A man when he gets some money 
in cash certainly makes a pecuniary gain and,I 
therefore, has a pecuniary advantage. 

[17] Mr. Chaturvedi’s next contention was that 
the learned Judge has relied, for convicting tho 
accused, on a presumption which the Act, namely, 
the Prevention of Corruption Act, allows tho 
Courts to make under s. 4 of the Act. Section 4 of 

the Act reads as follows: 

"Where in any trial of an offence punishable under 
S. 161 or S. 165, Penal Code, it is proved that an accused 
person has accepted or obtained, or has agreed to accept or 
attempted to obtain, for himself or for any other person, 
any gratification (other than legal remuneration) or any 
valuable thing from any person, it shall bo presumed un¬ 
less the contrary is proved that he accepted or obtained, 
or agreed to accept or attempted to obtain, that gratifica¬ 
tion or that valuable thing, ns tho case may bo, as a 
motive or reward such as is mentioned in the said S. 1G1» 
or, as the case may l>e, without consideration or for a 
consideration which he knows to be inadequate: 


1968 


•ananaoau 


Provided that the Court may decline to draw such 
presumption if tho gratification or thing aforesaid is in its 
opinion so trivial that no inference of corruption may 
fairly be drawn." 

[ 18 ] Mr. Chftturvedi’s contention was that the 
presumption which was permissible under the 
provisions of the Act, quoted above, could not be 
invoked when the Court had charged tho accused 
under s. 5 (l) of the Act; in his submission, the 
presumption permissible under s. 4, was only 
available when the charge against the accused was 
under s. 161 , Penal Code. I do not think that 
this submission of Mr. Chaturvedi is right. In 
my judgment, the presumption available under 
s. 4 is not confined to those cases only where the 
accused is, in fact, charged under s. 161, Penal 
Code, but it is in my view also available in cases 
where the accused is charged under some other 
section where the gravamen of the charge is tho 
same as that under s. 161 , Penal Code. Section 4 
which has been quoted earlier in this judgment in 
extenso says : "Where in any trial of any offence 
punishable under s. 161 .. . It does not say 
where in any trial the accused is charged for an 
offence under s. 161 . Section 5 (l) provides for 
the same type of offence—the gravamen of the 
charge being the same—as in s. 161 , Penal Code; 
in my judgment, the trial Court was fully justified 
in relying upon the presumption available under 
section 4. 

[19] I may further state that the Court has not 
merely relied on this presumption. It has, in my 
judgment, mainly relied on the facts which proved 
tho offence independently of the presumption. 

[20] The next "legal” argument of Mr. Chatur¬ 
vedi was that the Court had relied on the state¬ 
ment made by the accused at the time of the 
search, a statement recorded in the ‘recovery 
memorandum.’ Mr. Chaturvedi’s contention was 
that this statement recorded in the ‘‘recovery 
memorandum" could either be a statement under 
8. 161 , Criminal P. C. or under 8. 364 of the same 
Code. If, it was a statement under s. 161 , Crimi. 
n ? 1 C \ Mr - Chatorvedi submitted it was not 
admissible in evidence. According to him, it could 
not have been a statement under s. 364, Criminal 
P. C., for the simple reason that it was not an 
examination of the accused by a Magistrate. Mr 
Chaturvedi further contended that, if auything, it 
amounted to a confession by the accused, and the 
same not having been recorded with the forma- 
lties required by the law, for the record of con. 
fessions, it could not be used against the accused. 

I must say that Mr. Chaturvedi is right in regard 
to this submission. I am of the view that the 

admission of the acoused which finds place in 

he recovery memorandum could not be used by 

the Court against the acoused at the trial. I may 

here mention that I am fortified in the view that 

I have taken by an unreported decision of a Bench 

C ™ rfc > g‘ ven ^ the case of Shiva Balak 

1049 ff d Jid? St o t6 ' (0r ‘ minal A PP 8al NO- 908 Of 
1049 decided on 2-4-1951). 
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Chotey Lal v. Chhakkilal (Desai T.) 

[21] The next question that arises for considera¬ 
tion is whether the trial Court did, in fact, use 
this statement of the accused against him in order 
to arrive at its decision. I have carefully consi¬ 
dered the judgment of the trial Court and am of 
the opinion that tho Court has not relied on the 
statement of tho accused for convicting him. 

[22] Lastly, it was submitted by Mr. Chatur¬ 
vedi that the accused has been prejudiced inas¬ 
much as the trial Court never told the accused 
that he was, under tho provisions of the Preven¬ 
tion of Corruption Act (Act 2 of 1947), entitled to 
appear as a witness on his own behalf. Section 7 
gives the accused a right to appear as a witness 
in his own defence. Section 7 does not cast any 
obligation on the Court to invite the accused to 
offer himself as a witness for himself. The accused 
was represented by a counsel and a counsel certain, 
ly must bo presumed to know the law and I must 
assume that he knew the law, and that knowing 
the law he did not consider it proper to advise his 
client in this case to offer himself as a witness in 
his own defence. Section 7 has to it some pro¬ 
visos and, in my judgment, these provisos clearly 
indicate that a Court cannot ask the accused to 
appear as a witness for himself, nor can the Court 
draw a presumption against tho accused, if the 
accused has chosen not to appear as a witness for 
himself. 

[ 23 ] It appears to me that s. 7 never coutem- 
plated Courts giving a kind of warning or offering 
a kind of a reminder, to the accused about the 
right or privilege conferred upon him by s. 7 . 
Further, in my opinion, the accused has not, in 
any manner, been prejudiced by not appearing as 
a witness for himself. What ho could say as a 
witness for himself he has already said in his 
statement as an accused. The Court has consi- 
dered that statement and given it due weight. 

[24] In my judgment, therefore, this appeal 
has no force and I accordingly dismiss it. The 
conviction and the sentence of the appellant is 
maintained. The appellant is on bail. He will 
immediately surrender to his bail and serve out 
his sentence. 

B /K- s - Appeal dismissed. 
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Desai J. 

Chotey Lal—Defendant — Appellant v. L 
Chhakkilal alias Eari Shanker, Plaintiff ’and 
another, Pro forma-Defendant—Respondents. 
Second Appeal No. 1807 of 1952, D/. 8-10-1952. 

(a) Houses and Rents-U. P. (Temporary) Control 
of Rent and Eviction Act (3 of 1947), & 3 (aJ_Arrears 
of rent include also decreed arrears. 

The words ‘arrears of rent 1 in S. 3 (a) include not 
only undecreed arrears, but also decreed arrears, of rent 

wT 1 ? artear f of * ent ’ \ avo no to °huioal meaning. 
Bent that is not paid on tho date on which it faUs duo 

becomes an arrear of rent and it remains so even though 

C t ‘,% b , r ° URht ,0r lt . 3 ,f. ecov J er y an( ! decreed. The only 
eflect of the passing of the decree is that tho cause 0 * 
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action is merge<l in the decree and that the landlord cm 
realise the decreed amount in a certain manner; it has 
not the effect of changing the arrear of rent iato some¬ 
thing other than arrear of rent. [Paras 2, 4] 

(b) Houses and Rents—U. P. (Temporary) Control 
of Rent and Eviction Act (3 of 1947), S. 3 (a)—Wilful 
default—Meaning of. 

If there is a default in payment of arrears of rent and 
that default is committed intentionally or deliberately 
and not caused by accident or any circumstances beyond 
one's control, it is a wilful default, regardless of tho 
reason why the default was intended. [Para 8] 

When in pursuance of a landlord’s notice demanding 
arrears of rent including the decreed arrears within one 
month of the notice, the tenant only pays the arrears of 
rent which had accrued due after the decree within the 
prescribed time and subsequently deposits the decreed 
arrears in Court after expiry of one month, there is a 
wilful default in payment of decreed arrears of rent on the 
part of the tenant. The fact that the tenant had been 
paving the rent regularly in the past or that the laudlord 
had refused to accept the arrears of rent prior to the decree 
gent to him by a money order, is absolutely irrelevant. 
1951 A.W.R. 115, Disl.\ Case law lie/. [Paras C, 8, 9, 10] 

B. L. Dihshit—for Appellant . 

Judgment.—This is a defendant's appeal from 
a decree for ejectment passed against him. The 
dispute is about a shop which admittedly was let 
out to the appellant by the plaintiff, respondent. 

[2] On 21th February 1948 a decree for arrears of 
rent was passed against the appellant. Previous to 
the institution of that suit the respondent had given 
a notice for payment of the arrears and appellant 
had sent the arrears by money order, but the 
money order had been refused by the respondent. 
Consequently the decree was passed without costs. 
Subsequently rent again fell into arrear and the 
respondent gave a notice to the appellant demand, 
ing the arrears that has fallen due since the 
passing of the decree on 24th February 1948, and 
also the arrears decreed on that date. The ap¬ 
pellant sent only the arrears that had fallen due 
subsequent to the passing of the decree, within 
the period of one month. He did not send the 
decreed arrears but deposited them in Court after 
a month. The respondent thereupon sued tho 
appellant for ejectment from the shop contending 
that lie had wilfully defaulted in paying the 
arrears within a month of the receipt of the 
notice demanding the same. The suit was dis¬ 
missed by the trial Court which held that there 
was no wilful default on the part of the appellant 
hut has been decreed by the lower appellate Court 
on the ground that he committed wilful default 
in not paying tho decreed arrears. The lower 
appellate Court took the view that the words 
arrears of rent' in s. 3 (a), Control of Rent Act, 
include not only undecreed arrears, but also 
decreed arrears of rent. 

[ 3 ] Two questions arise: (l) Whether the words 
‘arrears of rent’ include decreed arrears of rent 
and (2) Whether the appellant committed wilful 
default. 

[ 4 ] The words ‘arrears of rent' have no technical 
I meaning. Rent that is not paid on the date on 

which it falls due becomes an arrear of rent and 


it remains so even though a suit is brought for 
its recovery and decreed. The only effect of the 
passing of the decree is that the cause of action 
is merged in the decree and that the landlord 
can realise the decreed amount in a certain 
manner; it has not the effect of changing the 
arrear of rent into something other than arrear 
of rent. So long as the rent has not been paid, 
whether a decree has been passed for the same or 
not, it is rent in arrear. It remains ‘rent’ even 
if a decree is passed, and so long as it is not paid 
it is in arrear. There is no reason for thinking 
that the words ‘arrears of rent’ in s. 3 (a) mean 
only undecreed arrears of rent. 

[5] If a tenant can be ejected on the ground 
of his failure to pay undecreed arrears of rent 
within a month of the receipt of a notice of 
demand, there is all the greater reason for his 
being ejected on the ground of his failure to pay 
the arrears of rent within a month of the receipt 
of a notice of demand in spite of a decree for the 
same having been passed against him. A tenant 
who does not pay the arrears of rent in spite of 
a decree having been passed against him un- 
donbtedly stands in a weaker position than one 
against whom no decree has been passed. Because 
the landlord can realize the decreed arrears by 
executing the decree, he gets no licence for not 
paying them at all, or unless a warrant of attach- 
ment or arrest is issued against him. Tho lower 
appellate Court rightly held that tho appellant 
did not pay all tho arrears of rent rightly de¬ 
manded from him within a month of the receipt 
of the notice of demand. 

[G] The default of the appellant was undoubtedly 
wilful. It was deliberate or intentional and not 
caused by any accident or any circumstance beyond 
bis control. He intended not to pay the decreed 
arrears of rent, why ho intended so is absolutely 
irrelevant. What is material is the existence of 
the intention not to pay the demanded arrears and 
not the reason or motive for that intention. There¬ 
fore there arises no question of mala fides or 
dishonest intention. 

[7] In Gould v. The Mount Oxide Mines^ Ltd., 
22 c. l. n. 490, it was said by Issac J. that ‘wilful 
default’ is a term which must depend for its 
precise connotation on the subject-matter and tho 
context-, that it does not connote dishonesty, and 
that in that case it meant a course of conduct 
consciously pursued. In U. S. A. v. Murdock, 290 
U. s. 389 : (78 L. E. 39l) it was laid down by 
Roberts J. that the word ‘wilfully’ often denotes 
an act which is intentional or voluntary or know¬ 
ingly as distinguished from accidental, though 
when used in a criminal statute, it generally 
means an act done with a bad purpose, without 
justifiable excuse, stubbornly, obstinately, perver¬ 
sely. A provision in a statute punishing a person 
who 'wilfully and knowingly’ used any passport 
obtained by making false statement was consider¬ 
ed in Browder v. O. S. A ., 85 L. E. 862 : (312 U. 
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g. 935 ) and it was held that the words ‘wilfully 
and knowingly’ do not suggest that fraudulent 
use as an element of crime. Reid J. said: 

"Wilfully and knowingly can be taken only as meaning 
deliberately and with knowledge and not something which 
is careless or negligent or inadvertent.” 

Another provision making it an offence for any- 
, one to fail ‘wilfully” to pay a tax or make a 
return came up for discussion in Spies v. O. S. A., 
317 u. S. 492 : (87 L. E. 418). It was observed in 
that case that ‘mere voluntary and purposeful’ as 
distinguished from accidental, omission to make a 
timely return might meet the test of wilfulness. 
“But in view of the traditional aversion to im- 
prisonment for debt, the Supreme Court under¬ 
stood the word ‘wilful’ to include some clement of 
evil motive and want of justification. We are not 
concerned in the present case with any criminal 
or penal statute. The provision that a landlord 
can file a suit for ejectment against a tenant who 
wilfully defaults in paying the arrears in spite of 
notice of demand is certainly not a penal provi¬ 
sion. Tho Rent Control Act does not penalise 
anything which was not liable to punishment pre- 
viously. On the contrary, before the enactment of 
the Rent Control Act a landlord had a right to 
sue for ejecting a tenant whose tenancy had been 
terminated without assigning any reason. That 
right has been curtailed by the Rent Control Act 
except when there is wilful default on the part of 
1 a tenant. Therefore, allowing a landlord to sue a 
tenant who is guilty of wilful default is not a 
penal clause and there arises no question of includ¬ 
ing in the meaning of wilfulness an element of 
evil motive. Even in respect of a provision in a 
criminal statute punishing one for wilfully sub¬ 
mitting an untrue return it was held that tho 
word ‘wilfully’ meant absonce of inadvertence or 
mistake and not a wrong view of the law or igno¬ 
rance of law and that no criminal intent to sub¬ 
mit an untrue return was necessary ; see In re 
Jayarama Chettiar, A. I. r. 1949 Mad. 95 . 

In Faulger v. Steadman, (1872-73) l. r. 8 Q.b. 
65, a man without paying the licence fee that was 
due from him to the railway, kept his carriage on 
the land belonging to the railway and refused to 
leave. He was held to be a wilful trespasser within 
the meaning of a statute punishing a person who 
,H wilfully trespass upon a railway”. His 
plea that he believed the land to be a public 
thoroughfare and that consequently he was not a 
wilfu trespasser was rejected because he 'inten- 
tionally and purposely stayed on the railway land 
although fancying that he was entitled to remain 
here. Wilful default” was discussed by the Court 
fL/f / m ? e Mam of Lon don and Tubb’s 
caw 18 u 2 0h ’ 624, Therewasdefault in that 
SSJX aS Aw, n0fc intentional bQt dne to an 
3WS ft? *°° “ oversi g ht easily account. 

? be u f^ion of the word 
mlW to hold it wilful. Lopes L. J. said on 


“If it were treated as wilful there would be do distinc¬ 
tion between what was intentional and what was uninten¬ 
tional and accidental.” 

Tho learned Lord Justice approved of Lewis v. 
Great Western Railway Co., (1877) 3 Q. B. d. 
195 in which Bramwell L. J. defined ‘ wilful” 
when used in connection with “misconduct” as 
something opposed to accident or negligence. 

[8) My conclusion is that if there is a default, 

. and that default is committed intentionally or 
deliberately, it is a wilful default, regardless of 
the reason why the default was intended. The 
appellant knew that he was committing default 
and deliberately committed it. It is not that he 
did not intend to commit the default or that he 
did not think that it was a default. He, therefore, 
cannot derive any benefit out of Lala Raj Narain 
v. Ram Prasad Vaish , 1951 a. w. r. 115, where 
the arrears had been deposited by the tenant in 
Court and in reply to the notice bp informed tho 
landlord that he could withdraw the money from 
tho Court. Clearly the tenant there did not intend 
not to pay the arrears. When he asked tho land¬ 
lord to withdraw the money from the Court ho 
bona fide thought that he was paying the arrears 
and complying with the notice. Therefore, even 
if there was a default (inasmuch as he actually 
did not pay the arrears to the landlord) it was 
not intentional or deliberate. 

(9l That the appellant used to pay his rent 
regularly in the past is quite irrelevant. His 
default on thi3 occasion does not cease to bo a 
wilful default on account of his being regular in 
payment in the past. 

[ 10 ] The argument that there wa9 no default, 
or no wilful default, because the respondent had 
refused to accept the money orders for the arrears 
before the decree was passed is devoid of force. 
The refusal of the respondent to accept the money 
orders did not wipe off the appellant’s liability. 
The appellant remained liable to pay tho arrears 
though ho might not be liable to pay tho costs of 
the suit brought by the respondent to recover 
them. In spite of the previous refusal, the appel¬ 
lant was bound to pay the decreed arrears; that 
was the decree passed against him. Further when 
the respondent demanded the decreed arrears 
through notice, the appellant was bound to pay 
them. He could not refuse to pay them on the 
ground that the respondent had refused the pre¬ 
vious tender. 

til] The decree passed by the lower appellate 
Lourt is affirmed and the appeal is dismissed. 

B/KJ5. Appeal dismissed. 
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( 1 UP %' A PP lic ant v. The State 
of Uttar Pradesh — Respondent. 

Supreme Court Appeal No. 64 of 1951, D/- 25-10-1952 
Civil P. C. (1908), O. 33, R. 1; O. 45, R. 7—Scone- 
Supreme Court Appeal-Maintainability— (Supremo 


116 Allahabad Om Prakash v. State of U. P. 

Court Rules, 0. 12, R. 1 and O. 14)—(High Court 
Rules and Orders (All.) chap. 23, R. 22.) 

Order 41, Civil P. C., must be read as a whole and there 
are clear indications in that order that it applies only to 
appeals which are entertainable by the High Court against 
the decisions of Courts subordinate to it. A Bench of the 
High Court hearing the application for leave to appeal 
cannot be said to be appellate Court with reference to the 
Bench which had decided the appeal and had passed the 
decree. [Para 2] 

Order 45, R. 7 gives the High Court only limited power 
of extending the period mentioned in the rule but does 
not provide anywhere that the High Court can direct that 
the security and amount needed for defraying the expen¬ 
ses need not be deposited by the applicant in case he is 
found to be a pauper. The rule makes it obligatory on - the 
High Court to insist on the deposit. Reference to the 
rules found by the Supreme Court as well as High Court 
also supports the same conclusion. [Para 3] 

Leave to appeal to the Supreme Court under Art. 133 of 
the Constitution in forma pauperis is therefore not main, 
tainable. 4 M. I. A. 114, Not considered ; 17 Cal. L. J. 
381, 3 Tat. L. J. 179, 42 Mad. 32 and A. I. R. 1943 Lah. 
1, Be/. x [Para 6] 

Anno. Civil P. C., 0. 44, R. 1, N. 12; 0. 45, R. 7, N. 2. 

A. P. Dubcy—for Applicant. 

Order— In an application filed under Art. 133 
of the Constitution for leave to appeal to the 
Supremo Court the applicant filed an application 
under o. 44, R. 1, Civil P. C., for being allowed to 
appeal in forma pauperis and attached to the 
application the list of properties held by him to 
show that ho was really a pauper. Notice of this 
application was issued by a Bench of this Court 
in May 1952. On the application coming up before 
us in September 1952, a point was raised that the 
application was not maintainable. • 

[ 2 ] We have heard learned counsel in support 
of the application at some length and we are not 
satisfied that in a matter of this kind we can 
grant leave to appeal in forma pauperis. There 
are only two provisions of the Civil Procedure 
Code that need be considered in this connection. 
Learned counsel has strongly relied on the provi¬ 
sions of o. 44, Civil P. C., and has urged that the 
language of R. l of o. 44 is wide enough to include 
not only an appeal from a subordinate Court but 
an appeal from a decree of this Court to the 
Supreme Court. Wo do not think there is any 
substance in this argument. Order 44 must be 
read as a whole and there are clear indications in 
that Order that it applies only to appeals which 
are entertainable by this Court against the deci¬ 
sions of Courts subordinate to it. For example, 
the proviso to R. 1 is as follows : 

“Provided that the Court shall reject the application 
unless, upon perusal thereof and of the judgment and 
decree appealed from, it sees reason to think that the 
decree is contrary to law or to some usage having the 
force of law, or is otherwise erroneous or unjust.” 

In R. 2, it is provided that: 

“The inquiry into the pauperism of the applicant may 
be made either by the Appellate Court or under the order 
of the Appellate Court by the Court from whose decision 
the appeal is preferred.” 

A Bench of this Court hearing an application for 
leave to appeal cannot be said to be an appellate 
Court with reference to the Bench which had 
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decided the appeal and had passed the decree. 
0. 44 clearly provides for applications for leave to 
appeal to this Court against orders passed by lower 
Courts. This Order, we feel satisfied, does not 
apply. 

[3] Order 45, Civil P. C., was made applicable 
under the Adaptation of Laws Order, 1950, to 
applications for leave to appeal to the Supreme 
Court. It is provided in that Order that in the 
heading for King in Council’, ‘Supreme Court* is 
to be substituted and throughout that Order for 
‘His Majesty in Council’, ‘Supreme Court’ is to 
be substituted. Reading o. 45 and reading ‘Sup- 
reme Court’ in place of ‘His Majesty in Council’ 
o. 45, R. 7, provides that the applicant must, 
within the period of time fixed or within such 
extended period as may be granted, furnish secu¬ 
rity for the costs of the respondent and also depo¬ 
sit the amount required to defray the expense of 
translating, transcribing, indexing, printing and 
transmitting to the Supreme Court a correct 
copy of the whole record of the suit. So far as we 
can see the Rule gives this Court only limited 
power of extending the period mentioned in the 
Rule but it does not provide anywhere that this 
Court can direct that the security and amount 
needed for defraying the expenses mentioned above 
need not be deposited by the applicant in case he 
is found to be a pauper. The Rule makes it obli¬ 
gatory on this Court to insist on the deposit of the 
amounts mentioned in that Rule. Reference to the 
Rules framed by the Supreme Court as well as 
this Court also supports the same conclusion. 
Order 12 , R. l of the Supreme Court Rules makes 
o. 45 of the Code applicable to applications for 
leave to appeal to the Supremo Court. There is no 
provision making o. 44 applicable to such cases. 
Order 14 of the Supreme Court Rules makes pro¬ 
vision for special leave to appeal to the Supreme 
Court in forma pauperis , and o. 44, Civil P. C., 
has been made applicable to such applications for 
special leave by R. 4 of the said Order. Under 
chap. 23, R. 22 of the Rules framed by this Court 
applications for leave to appeal to the Supreme 
Court are governed by the provisions of o. 45 of 
the Code. We are, therefore, satisfied that this 
application does not lie and it must fail. 

[4] Learned Counsel, Sri A. P. Dube, has, how¬ 
ever, relied on a passage at p. 136 in Munni 
Ram Awasty v. Sheo Churn Awasty and Mussa- 
mat Neeut Kooer t (4 Moore’s Indian Appeals, 
page 114). The passage, however, is not contained 
in the judgment of Lord Langdale, who decided 
the case, but was a suggestion made by Mr. Moore, 
which was for some reason, incorporated in the 
report. It is not necessary to consider how far 
the suggestion made by Mr. Moore was in accor¬ 
dance with the provisions of the Bengal Regula¬ 
tions 28 of 1814. The application must now be 
decided in accordance with the provisions of the 
Civil Procedure Code read with the various rele¬ 
vant rules that we have discussed above. 


1968 Bam Sahai v. Custodian of 

[63 The view taken by ns is supported by deci- - 
sions of other High Courts: Jagadamad Asram 
v. Bajendra Roy and others, (1913) 13 I. c. 129: 
(17 Calcutta Law journal, p. 38l) ; Ramkishen Lai 
v. Manna Kumari, (3 patna Law journal, p. 179) ; 
Amba alias Padmavati v. Srinivasa Kamathi, 

(i. L. R. 42 Mad. p. 32) : A. I. R. 1918 Mad. 18 and 
Sm. Attar Kaur v. Lala Gopal Das and others, 

A. I. R. 1948 Lab 1. 

[6] The application has no force and is dismis- 
sed with costs. 

AlH.G.P. Application dismissed. 
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of certain sir land at all, but were rather holding 
the plots actually in their possession as sajhidars 
and that later on they became hereditary tenants 
under the Tenancy Law. The contention of the 
learned counsel has been that the Additional 
Custodian, or the Custodian General, has not 
considered and decided the vital matter which 
would have affected his jurisdiction to decide this 
case. The vital matter referred to by the learned 
counsel is the question whether or not the plots 
held by the applicants were comprised in tho sir 
land of the evacuees Abdul Alim and others which 
later, after July 1948, became vested in the 
Custodian of the Evacuee Property. We have care- 
fully looked into the order given by the Additional 
Custodian and also the order of the Custodian 
General. It is clear from those orders that the 


Ram Sahai and others — Applicants v. The 
Custodian of Evacuee Property, U. P., Lucknow 
and others — Opposite Parlies. 

Civil Misc. (Writ) No. 450 of 1952, D/- 17- 9-1952. 

Constitution of India, Art. 226 — Tribunals passing 
orders on footing urged — Orders not outside jurisdic¬ 
tion — Writ quashing these orders on new grounds 
cannot be issued — (Administration of Evacuee Pro¬ 
perty Act (31 of 1950), S. 24). 

Whero the case was urged before the Additional Costo- 
dian and the Custodian General that the applicants were 
holding the plots which formed the part of sir land of 
the evacuee landlord and the tribunals passed orders on 
that footing, it could not be said that the tribunals had 
travelled outside their jurisdiction or had failed to exercise 
jurisdiction vested in them and that there was any viola¬ 
tion of principles of natural justice. [Para 4] 

Hence, the petition under Art. 22G, Constitution Act, 
for issuing writ of certiorari to quash those orders on the 
ground that applicants were holders of the plots as sajhi¬ 
dars and later on became hereditary tenants, the conten¬ 
tion which was not specifically raised before the tribunals 
could not be granted : A. I. 11. 1952 S. C. 319 : 4 I It’ 
1952 S. 0. 179 and A. I. It. 1952 S. C. 192, Bel. on. 

[Para 4] 

* B - L - 0aur —/or the Applicants ; Standing Counsel¬ 
lor the Opposite Parties. 

REFERENCES : Courtwar / Chronological / Paras 
(’521 A. I. R. 1952 S. C. 319 : (1952 S. C. R. G96) l 

■62 1962 S. 0. R. 519 : (A. I. R. 1952 S. 0. 179) o 

( 52) A. I. R. 1952 S. 0. 192 : (1952 S. C. R. 583).' 3 

Waliullah J. —This is an application for issue 
” ft of certiorari for quashing the order of 
the Additional Custodian dated 27-2.1952 as well 
as tho order of the Custodian General dated 4-7 
1952. There are some other reliefs claimed in the 
application but the argument of the learned coun¬ 
sel before us has been confined to the question 
whether or not this is a fit case for the issue of a 
writ of certiorari for quashing the orders men. 
turned above. There is an affidavit filed in support 
of the application. Mr. Gaur, the learned counsel 
for the applicants, has strenuously contended that 
it is a fit case in which this Court should issue a 
writ of certiorari for quashing (he orders of the 
Additional Custodian as well as that of the Custo¬ 
dian General mentioned above. The learned 

uTThaUn 5 ^ U8 u har< ! t0 acce P fc his conten- 
tion that in this case his clients were not tenants 


question whether the plots held by the applicants 
form part of the sir land of the evacuees was 
never raised before either of the two officers, 
namely, the Additional Custodian'* or the Custo¬ 
dian General. These two orders proceed on the 
footing that the land in which the plots held by 
the applicants are situate was originally sir land 
of Abdul Alim and his relations who later migrat¬ 
ed to Pakistan. In this connection it is impor¬ 
tant to remember what the Supreme Court of 
India has laid down with regard to the scope of 
the provisions embodied in Art. 22G of the Cousti- 
tution. In the case of Ebrahim Aboobaker v. 
Custodian-General of Evacuee Property , New 
Delhi , a. i. n. 1952 s. c. 319, Mahajan J. deliver¬ 
ing tho judgment of the Court at p. 322 (paia. 13) 
observed : 


"It is plain that such a writ (writ of certiorari) cannot 
be granted to quash the decision of an inferior Court 
within its jurisdiction on the ground that the decision is 
wrong. Indeed, it must be shown before such a writ is 
issued that the authority which passed the order acted 
without jurisdiction or in excess of it or in violation of the 
principles of natural justice. Want of jurisdiction may 
arise from the nature of the subje.'t-matter, so that the 
inferior Court might not have authority to enter on the 
inquiry or upon some part of it. It may also arise frdm 
tho absence of some essential preliminary or upon the 
existence of some particular facts collateral to the actual 
matter which the Court has to try and which are condi- 
tions precedent to the assumption of jurisdiction by it. 
But once it is held that the Court has jurisdiction but 
while exercising it, it made a mistake, the wrouged party 
can only take the course prescribed by law for setting 
matters right inasmuch as a Court has jurisdiction to 
decide rightly as well as wrongly.” 


Referring to the powers of the Custodian General 
conferred upon him by s. 24, Administration of 
Evacuee Property Act, 1950 (31 of 1950), the 
learned Judge observed at p. 322 , column 2 : 

in J3! a " ^u 1 * 8 ° f appcal exercisiD 8 general jurisdiction 
m civri cases the respondent (the Custodian General) has 

a ?I? llate in words of the widest 

tion hv d n^- hB kff lata f e has not limited his jurisdic- 
tion by providing that such exercise will depend on tho 

fw“nf 0f an ? P art,cnlar state of facts. Ordinarily, a 
2 ® f , ha ? only jurisdiction to determine the 
mo/brTh 0 . M? 6 de018 ‘°? ° f the inferior Court as Court of 
fnTrfow th Very natureof things it has also jurisdiction 
to determine any points raised before it in the nature of 
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preliminary issues by the parties. Such juris¬ 
diction is inherent in its very constitution as 
a court of appeal.” 

(2) Again in — Tarry & Co. Ltd. Dare House 
Madras v. Commercial Employees Association. 
Madras’, 1952 S C R p. 519, it was held: 

“The High Court cannot issue a writ of cer¬ 
tiorari to quash a decision passed with juris¬ 
diction by a Labour Commissioner under the 
Madras Shops and Establishments Act. 1947. 
on the mere ground that such decision is 
erroneous.” 

At page 524 Mukherjea J. delivering the deci¬ 
sion of the court in this case is reported to have 
observed: 

“The records of the case do not disclose any 
error apparent on the face of the proceeding 
or any irregularity in the procedure adopted 
by the Labour Commissioner which goes con¬ 
trary to the principles of natural justice. Thus 
there was absolutely no grounds here which 
would justify a superior court in issuing a 
writ of certiorari for removal of an order or 
proceeding of an inferior tribunal vested with 
powers to exercise judicial or quasi-judicial 
functions.” 

The learned Judge pointed out that in that parti¬ 
cular case what the High Court had done really 
was to exercise the powers of an appellate court 
and correct what it considered to be an error 
in the decision of the Labour Commissioner. 
This, as the learned Judge pointed out. obvious¬ 
ly it could not do. 

(3) The third case which we mav refer to here, 
in which the Supreme Court has considered and 
laid down the scope of the powers of the High 
Court under Article 226 of the Constitution, is 
— G. Veerappa Piliai v. Raman & Raman Ltd., 
Kumbakonam, Tanjore Dist.\ AIR 1952 S C 192. 
Jn this case Chandrasekhara Aivar. J. who de¬ 
livered the judgment of the Court at page 195 
(paragraph 20 ) observed thus: 

“Such writs as are referred to in Article 226 
are obviously intended to enable the High 
Court to issue them in grave cases where the 
subordinate tribunals or bodies or officers act 
wholly without jurisdiction, or in excess of 
it, or in violation of the principles of natural 
justice, or refuse to exercise a jurisdiction 
vested in them, or there is an error apparent 
on the face of the record, and such act, omis¬ 
sion. error, or excess has resulted in manifest 
injustice. However extensive the jurisdiction 
may be, it seems to us that it is not so wide 
or large as to enable the High Court to con¬ 
vert itself into a Court of appeal and examine 
for itself the correctness of the decisions im¬ 
pugned and decide what is the proper view to 
be taken or the order to be made.” 

(4) In view of the above authorities it seems 
to us clear that unless the applicants bring their 
case within one of the categories of cases indi¬ 
cated in the decisions of the Supreme Court, 
the application must be rejected. As mentioned 
already learned counsel’s sole contention has 
been that the question of the applicants being 
the holders of the plots comprised in the sir 
land of the former zamindar i.e. the evacuee 
landlord, has not been correctly decided. As 
already stated, it seems clear to us that this 
question was not specifically raised before either 
of the Additional Custodian or the Custodian 
General. On the contrary the case seems to 
have been argued before these tribunals on the 
footing that the applicants were holding plots 


A. 1. R. 

in question which formed part of the sir land of 
the evacuee landlord. In any view of the case 
we fail to discover anything in the order passed 
either by the Additional Custodian or the Cus¬ 
todian General which would indicate that either 
of these two oHicers have travelled outside his 
jurisdiction or has failed to exercise jurisdic¬ 
tion vested in him. There is nothing pointed 
out to us which would show that here there has 
been a violation of principles of natural justice,! 
in the decisions given by any of these two' 
officers. 

(5) The result, therefore, is that we dismiss 
this application. 

A/H.G.P. Application dismissed. 


AIR 1953 ALLAHABAD 118 (Vol. 40, C. N. 50) 
SAPRU AND AGARWALA JJ. 

Musai Bhant & others, Applicants v. Ganga 
Charan & State U. P., Opposite Parties. 

Criminal Misc. No. 1954 of 195!, D/- 7-12-1951. 

(a) U. P. Panchayat Raj Act (XXVI (26) of 
1947), S. 89 — Revision under — Duty of magis¬ 
trate. 

For the successful working of the Pancha¬ 
yat Raj Act and for guiding the Panchayati 
Adalats it is essential that Magistrates ■ 
should take some pains over the judgments 
and orders that they pass in revisions 
against the orders of the Panchayati Ada¬ 
lats. (Para 1) 

(b) U.P. Panchayat Raj Act (XXVI (26) of 
1947), S. 49 — Contravention of — Effect — 
Issue of writ of certiorari — (Constitution of 
India, Art. 226). 

The provision in S. 49 that some of the 
panchas should be residents of the area in 
which the complainant and the applicants 
resided had been deliberately inserted in 
order to give a domestic colour to the 
Panchayat court. In the case of its contra¬ 
vention, there is no power under the Act 
which would enable the Court to cure the 
irregularity which is one affecting the 
jurisdiction of the Panchayati Adalats, and 
a writ of certiorari can be issued under 
Art. 226 of the Constitution to quash the 
proceedings in the Adalat. (Para 3) 

Suraj Nath Singh, for the Applicants; Salya 
Narain Pd., for the Opposite Parties. 

SAPRU J.: This is an application under 
Article 226 of the Constitution praying that 
this Court may be pleased to issue a writ of 
certiorari or such other writ, direction, or order 
as it may please and quash the conviction and 
sentence passed against the applicants by a 
Panchayati Adalat. The applicants’ allegation 
is that none of the five panchas who convicted 
him resided in the village of the accused or 
the area of the Gaon Sabha. This fact is not 
controverted by the opposite parties as they 
have not filed any counter-affidavit. We fur¬ 
ther find that this objection was taken, 
though not in very clear terms, before the 
learned Sub-Divisional Magistrate to whom 
the applicants went in revision. The learned 
Sub-Divisional Magistrate chose to pass an 
order which gave no reasons for rejecting the 
applicants' application. We think it was in¬ 
cumbent on him to pass a more well-consider¬ 
ed order. For the successful working of the 
Panchayat Raj Act and for guiding the Pan¬ 
chayati Adalats it is, in our opinion, essential 
that Magistrates should take some pains over 
the judgments and orders that they pass in 
revisions against the orders of the Panchayati 
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Adalats. We regret to note that this conside¬ 
ration was not borne in mind by the learned 
Sub-Divisional Magistrate who dealt with this 
case. 

(2) A reading of S. 49 of the U. P. Pancha- 
yat Raj Act, 1947, leaves no room for doubt in 
our mind that it was essential for the Pan¬ 
chayati Adalat which convicted the applicants 
to include one panch who resides in the area 
of the Gaon Sabha in which the complainant 
resided and one panch residing in the area of 
the Gaon Sabha in which the applicants were 
residing. It is quite clear that in this case 
none of the panchas resided in the village of 
the applicants or the area of their Gaon 
Sabha. 

(3) The Panchayati Adalat is a new insti¬ 
tution. It is based on ancient concepts of jus¬ 
tice modified by modem conditions. The provi¬ 
sion that some of the panchas should be resi¬ 
dents of the area in which the complainant 
and the applicants resided had been delibe¬ 
rately inserted in order to give a domestic 
colour to this court. There is no power under 
the U. P. Panchayat Raj Act which would en¬ 
able us to cure irregularities affecting the 
jurisdiction of the Panchayati Adalats. We 
think, therefore, that the applicants have 
made out a case for interference by this 
Court. 

(4) We, therefore, direct that a writ shall 
issue quashing the proceedings of the Pan¬ 
chayati Adalat. 

A/D.R.R. Order accordingly. 
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B. MALIK C. J. AND V. BHARGAVA J. 

Jan Mohammed, Nainital, Applicant v. The 
Commr. of Income-Tax, Respondent. 

Income Tax Misc. Case No. 50 of 1951, D/- 
22-10-1952. 

Income-tax Act (1922) S. 5A (7) — Point 
referred to third Member — He cannot formu¬ 
late new point and decide appeal. 

Where a point is referred to a third 
Member, he can decide only the point that 
has been referred to him and he cannot 
formulate a new point for himself on which 
he can base his decision. After the decision 

5°i2 l °. r po i nts referred to him by 
the third Member, the case with his opinion 
should go back to the original Tribunal 
because, the third Member has not been 
given any right to decide the appeal. The 
Tribunal, when finally disposing of the 
appeal, may, no doubt, allow other points 
to be raised before it, if they consider it 
proper. The third Member, however, can 
only answer the point or points that were 
referred to him for decision and on which 
there was a difference of opinion. 

v iv. ' (** ara 2) 

Respondent 6 * 135 ’ '° r APPllCant: & C ' Das ' f ° r 

T r is is a reference under S. 66(1) 
’I'f" Income-tax Act and the question 
r ?,unT e .! to us for opinion is as follows: 

Whether there was material to come to the 

was nf.^L tha i the m ° J ney with which the bus 
r r v5 ha i ed was adva nced to the wife by 
the husband so as to attract the operation of 
thevsection i 6(3 ) (a) (iii) of the Income-tax 

wan! TSS SFFVfHfe on busines s in Hald- 
ani and Nairn Tal. There was however a 

bus no. 104 U. S. R. registered in'theTame of 


of the assessee's wife. The income from this 
bus amounting to Rs. 2520/- during the year 
in question was paid to the wife of the assessee 
bv the Kumaon Motors Union who were run¬ 
ning the bus. The Income-tax Officer claimed 
that the bus belonged to the assessee and his 
wife was merely a benamidar for him. He 
treated the income from the bus as the income 
of the assessee. The assessee, however, denied 
that the bus belonged to him and asserted that 
the bus belonged to his wife who had purchased 
it out of the money which she had received 
from her father at the time of his death in 
1934. 

The assessee, however, informed the Income- 
tax Officer that he could not produce any evi¬ 
dence to prove how and when that money came 
into the hands of his wife. When the case was 
heard by the Income-tax Appellate Tribunal, 
the two learned Members differed on the point 
whether it could be presumed that the bus be¬ 
longed to the assessee. there being no evidence 
or circumstance to establish the same. The 
point, on which they differed, was formulated 
as follows: 

“The question for decision is whether in the 
circumstances, the presumption about the Bus 
belonging to the appellant could be legally 
drawn or not.” 


In accordance with S. 5-A(7) of the Income-tax 
Act, the point was referred by the President 
of the Tribunal to the third Member, Shri B. N. 
Mukerjee, who agreed with S. Kalbe Abbas that 
the presumption could not be drawn. The find¬ 
ing recorded is in the following terms: 

“My decision, therefore, as regards the first 
question is that, in the circumstances, the 
presumption about the bus belonging to the 
appellant could not be legally drawn." 

On this finding, therefore, the majority opinion 
was that the Income-tax Officer was wrong in 
presuming that the bus belonged to the assessee 
and that the presumption could not legally be 
drawn on the materials on the record. After 
having recorded that finding, however, the third 
Member formulated a new point for himself and 
held that the bus must have been purchased 
from the assets transferred directly or indirect¬ 
ly to the wife by the husband. He relied on 
section 16(3)(a)(iii) of the Income-tax Act This 
point, however, had not been referred to the 
third Member and, under section 5-A (7) of the 
Act. he was competent to decide only the noint 
referred to him. The relevant portion of sec¬ 
tion 5-A(7) of the Indian Income-tax Act runs 
as follows: 

If the members of a Bench differ in opinion on 

any point..........if the members 

are equally divided, they shall state the point 
or points on which they differ, and the case 
shall be referred by the president of the Tri¬ 
bunal for hearing on such point or points bv 
one or more of the other members of the 
iribunal.” 

The third Member could, therefore, decide only 

irnl i! had been referred to him and he 

f rm Vi at u e a , new P 0 »nt for himself 

to Z b £\ he f C 0 Vl d ba ? e hi S Vision. It apoears 
t° i ,s to be further clear from a reading of the 

si?n S o? thl St Gd ab ° ye f tha l after th * e deci " 
thp fhi J h n/r P or P° mts referred to him by 

the third Member, the case should go back to 

see J I M Un t 1 because so far as we can 

i h • j Member has not been given any 
ta d ec> de the appeal. According to S. 5-A 
( ) of the Income-tax Act, the appeal must be 
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decided by the Tribunal which must consist of a 
Bench of not less than two Members. 

As we have already said, the point referred 
to the third Member was whether there could 
be a presumption legally drawn from the ma¬ 
terials on the record that the bus belonged to 
the ‘appellant’ and, on that point, the third 
Member having agreed with Shri Kalbe Abbas 
that no such presumption could be legally 
drawn, the majority view was in favour of the 
assessee. The last part of S. 5-A(7) of the Act 
provides that the point or points have to be de¬ 
cided according to the opinion of the majority 
of the Members of the Tribunal who had heard 
the case including those who had first heard it. 

After the opinion of the third Member had 
been obtained the case should have gone back 
to the Tribunal for its final orders. We do not 
know what is the practice followed by the Tri¬ 
bunal. The rules framed by the Tribunal, which 
have been placed before us by the learned coun¬ 
sel, & which are relevant on this point, throw 
no light on the point. The rules are as follows: 
“Rule 33 (1) — The order of the Bench shall 
be signed and dated by the members consti¬ 
tuting it. 

“Rule 33 (2) — Where a case is referred under 
sub-section (7) of section 5-A, the order of 
the member or members to whom it is re¬ 
ferred shall be signed and dated by him or 
them as the case may be.” 

“Rule 34 — The Tribunal shall, after the order 
is signed, cause it to be communicated to the 
assessee and to the Commissioner.” 

These rules do not, however, show that it was 
intended that the third Member should finally 
dispose of the appeal when only some point or 
points had been referred to him for decision. 
In our view, the case with the opinion of the 
third Member should go back to the Tribunal 
for final decision. The Tribunal, when finally 
disposing of the appeal, may, no doubt, allow 
other points to be raised before it. if they con¬ 
sider it proper. The third Member, however, 
can only answer the point or points that were 
referred to him for decision and on which there 
was a difference of opinion. 

The reason is obvious. On the new point 
based on S. 16(3) (a) (iii) of the Income-tax Act 
there is only the opinion of the third Member. 
The two other members of the Tribunal had no 
opportunity of going into that question and. if 
the point had been raised before them, they 
might not have taken the same view as the 
third Member took. The jurisdiction of the 
third Member, it appears to us, is clearly de¬ 
fined in S. 5-A(7) of the Income-tax Act and he 
cannot, therefore, lake it upon himself to de¬ 
cide the appeal by either dismissing or by 
allowing the same. 

(3) The result, therefore, is that, in our view, 
the case has never been properly disposed of 
by the Tribunal and there is no order of the 
Tribunal from which the reference under S. 66 
of the Income-tax Act could arise. The case 
must, therefore, go back to the Tribunal for 
decision according to law. In view of the pecu¬ 
liar circumstances of the case, parties should 
bear their own costs of this case. 

A/V.R.B . Case sent back. 


A.I.R. 
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MOOTHAM AND SAPRU JJ. 

L. Lahori Ram Sahgal, J. D. Appellant v. L 
Prabhu Dayal, D. H. Respondent. 

Execution First Appeal No. 115 of 1948 D/- 
2-11-1951. 

Civil P. C. (1908), S. 148 — Decree for 
specific performance — Extension of time — 
Limitation Act (1908), Art. 182. 

On the 11th October 1940 certain property 
was sold by B to L with the condition that, 
if within four years and a half B would 
pay the price, namely, Rs. 6000/-, purchaser 
would execute a deed in his favour recon¬ 
veying the property in question. On the 
18th of November 1944 B brought, on the 
basis of the above contract, a suit for the 
specific performance of that contract of 
sale. The plaintiff’s suit for specific per¬ 
formance was decreed and the defendant 
was ordered to execute a deed in favour 
of the plaintiff reconveying the property in 
question to the plaintifT after receiving Rs. 
6000 /- from the latter within two months 
of the decree. If the defendant did not exe¬ 
cute the deed within the time allowed, 
the plaintiff was entitled to have the sale 
deed executed through Court in execution 
department. B gave a notice to L, demand¬ 
ing execution of the decree and intimating 
that he would be present on the 27th of 
September 1945 with the requisite sum of 
Rs. 6000/- and that L should be ready 
to execute the sale-deed before the Sub- 
Registrar on that date. On the 27th of 
September 1945, L remained at the Sub- 
Registrar’s office till 4 P. M. but B did not 
turn up. L did not execute any deed as the 
condition precedent to its execution was 
not fulfilled by B. On the 7th July 1947 B 
deposited the sum of Rs. 6000/- in Court 
and on the 10th July 1947, B filed the 
application for its execution. 

Held that the right of the decree-holder 
to invoke the assistance of the Court in 
executing the decree would have come 
into existence only if within a period of 
two months of the decree the decree-holder 
had moved in the matter by tendering to the 
judgment-debtor the sum of Rs. 6,000/- and 
on such a tender having been made the 
judgment-debtor had failed to execute the 
sale-deed within that period of two months. 
The decree could not be construed to mean 
that an obligation had been cast by it upon 
the judgment-debtor to execute the sale- 
deed within a period of two months, no 
matter whether the decree-holder had or 
had not paid the sum of Rs. 6,000/- within 
that period. No doubt under Art. 182 of the 
Lim. Act the decree-holder can execute a 
decree within 3 years of an executable de¬ 
cree. There was however no decree capable 
of execution until Rs. 6,000 has been paid. 
Even assuming that time could be extended 
by Court this was not a fit case in which 
time should have been extended, for B 
disqualified himself by his conduct from 
claiming an extension of time and no ex¬ 
planation for the delay was forthcoming 
from his side. AIR 1933 Cal 496 Dissent: 
AIR 1923 Mad 184, AIR 1943 Nag 111 Rel. 
on. (Paras 5, 6, & 13) 

Anno: C. P. C. S. 148 N. 2; Lim. Act 
Art. 182 N 26. 

Gopi Nath Kunzru and G. Kumar, for Ap¬ 
pellant; B. R. Avasthi, for Respondent. 
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SAPRU, J.: This is an Execution First Ap- 
peal which has been filed by the judgment- 
debtor and the circumstances in which it arises 
are stated below: 

(2) On the 11th October 1940, the property in 
respect of which execution of a decree for the 
specific performance of a contract of sale is 
claimed was sold by Swami Badalgiri to Lala 
Lahori Ram Sahgal with the condition that, if 
w within four years and a half Badalgiri would 
pay the price, namely, Rs. 6000/-, the purchaser 
would execute a deed in his favour reconveying 
the property in question. On the 18th of 
November, 1944, Badalgiri brought, on the basis 
of the above contract, a suit for the specific 
performance of that contract of sale. It was 
decreed on the 28th of July 1945 and in order 
to facilitate an understanding of the case we 
are quoting below the operative portion of this 
decree as translated by the learned second civil 
Judge of Saharanpur: 

“The plaintiff’s suit for specific performance is 
decreed and the defendant is ordered to exe¬ 
cute a deed in favour of the plaintiff re¬ 
conveying the properties in question to the 
plaintiff after receiving Rs. 6000/- from the 
latter within two months of this date. If 
the defendant does not execute this deed 
within the time allowed, the plaintiff will be 
entitled to have the sale deed executed 
through Court in execution department.” 

Thereafter on the 17th of September 1945, a 
notice was given by the decree-holder. Badal¬ 
giri, demanding execution of the decree and 
intimating that he would be present in Hardwar 
on the 27th of September 1945 with the re¬ 
quisite sum of Rs. 6000/- and that Lahori Ram 
\ should be ready to execute the sale-deed be¬ 
fore Sub-Registrar on that date. On the 
26th of September 1945, Lahori Ram replied that 
he would be present on the 27th and meet him 
at Hardwar. On the 27th of September, 1945. 
Lahori Ram went, as required, to Hardwar and 
remained at the Sub-Registrar’s office till 4 p m. 
but Badalgiri did not turn up. 

Lahori Ram did not execute any deed as the 
precedent to its execution was not 
fulfilled by Badalgiri who, as has been said be- 

fffh a 5S nt « n \ hat date - Badalgiri’s case 
* dld a , ttend the Sub-Registrar’s office 

L 1S "J 4 K b0rne by any ev idence in 
this case and has not been believed by the 

Judge- On the 26th of October 1945, 
Badalgiri transferred the decree to the respon- 

h?tw m the SUlt viz u Prabhu Da y al and the 
JritfV 5 nan y was thereafter entered as the 
transferee of the decree. On the 7th July 1947 
Prabhu Dayal deposited the sum of Rs 6000/- 

iartTes rt for h ^ been agreed upon by “he 
and on the 10th Ju7y?9™ 

Sr its PP ixecutfon° Ut ° f Whkh thiS appeal arises 
a (3) The defence of Lahori Ram was that 

1 ° tbe decree °f 11th October 3 1940 
and < that 1 °t ld haVe be ? n paid within two months 
ffion h twV VaS °\ the fulfilment that con- 
for h T as bound t0 execute the decree 

ed per u°™ ance - H e. therefore, plead- 

Se«LS h h ad no failure on Impart 
e..i_ n ba having been present at thp 

mmk 


he was ready and willing to execute it, had no 
right left to obtain the sale-deed by putting the 
decree in execution. 

(4) The defence of the judgment-debtor did 
not find favour with the lower Court. The 
learned Judge rejected the objections raised by 
the judgment-debtor and held that the applica¬ 
tion for execution was in order. He thought 
that the terms of the decree clearly showed 
that its execution was to be governed by Arti¬ 
cle 182 of the Indian Limitation Act and that 
it was for the defendant i.e. the appellants be¬ 
fore us to execute the deed within two months. 
He further held that the failure of the defen¬ 
dants i.e., the appellants before us to execute 
the deed within the time allpwed and his con¬ 
tinuance in enjoyment of the usufruct could 
not bar the present application. In other words, 
he was of the opinion that on a correct inter¬ 
pretation of the terms of the decree Badalgiri 
or his transferee could execute it even after 
the lapse of two months allowed by it. Dis¬ 
satisfied with the decision, the judgment-debtor 
Lahori Ram has come up in appeal to this Court 
and the question before us is whether the order 
of the learned Judge is correct. 

(5) From a perusal of the operative portion 
of the decree which has been quoted by us in 
the opening part of our judgment, it is quite 
clear that the right of the decree-holder to in¬ 
voke the assistance of the court in executing 
the decree would have come into existence only 
if within a period of two months of the decree 
the decree-holder had moved in the matter by 
tendering to the judgment-debtor the sum of 
Rs. 6,000/- and on such a tender having been 
made the judgment-deotor had failed to exe¬ 
cute the sale-deed within that period of two 
months. We are not prepared to construe the 
decree to mean that an obligation had been cast 
by it upon the judgment-debtor to execute the 
sale-deed within a period of two months, no 
matter whether the decree-holder had or had 

not . paid ‘ he sum of Rs - (>.000/- within that 
period. The broad facts that stand out in this 
case are that within the two months allotted by 
the decree, the sum of Rs. 6,000/- which was 
to be paid, before the reconveyance was to be 
executed by the judgment-debtor, was not paid 
up and has indeed not been paid up even upto 
this date, for payment in court cannot be re¬ 
garded as a tender of the purchase money to 
the judgment-debtor. We are not prepared to 
agree with the view that the decree had put the 
judgment-debtor under an obligation toobtaiS 
8 -.l um ,2 Hf• 6 .°00/- from the decree-holder 

, afores , aid P eriod of two months. It 
is difficult to understand how such an obliea 
tion could have been imposed upon the iudtr 
ment-debtor without means being aCded of 
carrying ,t out and obviously in this case no 

debtor ?anS h3d bCen afforded ‘o ‘ h e judgment- 

has been argued that the limit of two 
months prescribed in the decree was intended 

Is the f decr^hn l }H gInant ' debt0r and that so far 

as tne decree-holder is concerned he could im 

5 “ ^‘v . 182 al any ltae S thS 

deposit the money and get the sale-rWH J!f S ' 
cuted through the court* It £ furtht nrf; 
that the court could extend th<* tim a * ur £ed 
meat ,„d that, tote deX5*£ 
have done so. No doubt under Art 182 of thp 

Limitation Act the decree-holder can execute a 
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decree within three years of an executable de¬ 
cree. This is, however, begging the question. 
For the fact is that in the present .case, how¬ 
ever, there is. in our opinion, no 'executable 
decree. The decree would not be executable 
unless a sum of Rs. 6.000/- was paid by the 
decree-holder. The judgment-debtor appellant 
was under no obligation to execute the sale- 
deed unless he had been paid up Rs. 6.000/-. 
In other words, there was no decree capable of 
execution until Rs. 6000/- had been paid. The 
decree was to become executable only on com¬ 
pliance of its terms. Failure to comply with 
the terms would make the decree inexecutable. 
The decree-holder not having fulfilled the terms 
of the contract had no right to get the decree 
executed. 

(7) It was urged that the court could extend 
the time for payment and it must be deemed to 
have done so in this case by implication. Even 
assuming that the court could extend the time 
the position has to be faced in this case that 
there is no application in writing supported by 
an affidavit explaining the delay in the payment 
of Rs. 6000/- on the part of the decree-holder. 
No facts were placed before the court to justify 
any extension of time under section 148 or any 
other section of the Code of Civil Procedure or 
the Limitation Act. 

(8) We were referred to the case of — ‘Khor- 
.shedi Ali Bepari v. Prabhat Chandra Das’, re¬ 
ported in AIR 1933 Calcutta 496. In that 
case, in a decree for specific performance of a 
contract of sale the defendant was directed to 
execute a ‘kobala’ in favour of the plaintiff for 
the sale of the properties by accepting the ba¬ 
lance of the price from the plaintiffs within a 
month. On failure to deposit that price the 
court was empowered to execute and register 
a kobala of the sale of the properties on behalf 
of the defendant. The decree-holder did not 
pay the amount due nor was the kobala exe¬ 
cuted within the time specified in the decree. 

On those facts, the view which found favour 
with the Calcutta Court was that upon the 
terms of the decree as it stood, the plaintiff de¬ 
cree-holders had the right to deposit the balance 
of the purchase money and requisite stamp and 
registration fee and get a conveyance executed 
and registered through the agency of the court. 
It was held that the only limitation imposed by 
the decree-holder in that behalf was the one 
under the law prescribing the time within 
which the decree must be put into execution. 
No reasons are given for this conclusion. We 
may with respect say that we dissent from this 
case and are unable to agree with its reason¬ 
ing which we have found it difficult to follow. 

(9) In the case of ‘Abdul Shakur Sahib v. 
Abdul Rahman Sahib’, reported in AIR 1923, 
Madras 234, the Bench deciding it took the 
view that where the plaintiff is given a decree 
for specific performance of a contract of sale 
with a condition of paying a certain amount to 
the defendant within a specified time, the de¬ 
cree is in the nature of a preliminary decree, 
the original court keeping control over the ac¬ 
tion and having full power to make any just 
and necessary orders therein, including in ap¬ 
propriate cases extension of time. The learned 
Judges who decided the case further held that 
it was open to the vendor to file a fresh suit for 
rescission of the contract or in the same suit 
apply to rescind the contract—the contract not 
being determined by mere failure of the plain¬ 


tiff to pay the amount within the specified time. 
Reference may be made to the observations in 
that case of Schwabe, C. J. 

“that it is a well-established principle that 
persons who desire assistance of the Court 
for equitable relief must come quickly. In 
each case it is a question to be decided on 
the facts whether the delay on the part of 
the plaintiff is such that the court ought not 
to exercise its powers”. 

In the case before them they held on the facts 
brought out that the delay should be excused, 
for on the evidence, the plaintiffs had been 
put ofT for some time by the first defendant. 

(10) In the case of — ‘Shri Murti Parasnathji 
v. Gulab Chand’, AIR 1943 Nag 111 the decree 
which was sought to be enforced was in the 
following terms: 

“It is ordered and decreed that the plaintiffs 
shall deposit in Court a sum of Rs. 3500/- 
plus Rs. 82/8/- less the costs incurred by 
them in the suit, within a period of one 
month from today. Thereafter, within fifteen 
days the defendant, through the Sarbarkars 
shall execute a proper reconveyance deed in 
favour of the plaintiffs, shall get the same 
registered and shall deliver the same to the 
plaintiffs. The defendant shall also at the 
same time place the plaintiffs in possession of 
the house. Should the defendant fail to do 
so within the time specified, the plaintiffs 
may apply to this Court to get a reconve¬ 
yance deed duly executed on behalf of the 
defendant.” 

The plaintiff decree-holder having found himself 
unable to pay within the period stated in the 
decree and the plaintiff decree-holder having 
shown that the delay was due to unavoidable 
circumstances and having produced money 
within a few days of the time fixed in the 
decree, the court came to the conclusion that 
the court had power to extend the time. 

(11) Dealing with the above state of things 
Stone C. J. and Vivian Bose, J. observed as 
follows: 

“Where a decree for specific performance does 
not state what is to happen if payment is 
not made by the successful plaintiff within 
the time fixed, the result of the plaintiffs 
being out of time will not be to cause the 
sanction automatically to fall”. 

The conclusion that they came to was that— 
“Once the plaintiffs were out of time in 
producing the purchase money the opponents 
could have moved the Court to rescind 
the decree, and the court, in considering 
that motion would rescind if it thought that 
the facts were such as to justify the 
taking away from the plaintiffs the relief 
that they got, because of their default. On 
the facts here present of course the court 
would have no such thing. Indeed normally 
on such a motion the court would not, for 
any default, there and then dismiss the suit, 
in other words, rescind the decree but would 
give further time”. 

From the cases referred to above even on 
the assumption that section 35 of the Specific 
Relief Act has no application to the facts of 
the present case and that it was open to the 
court to extend the time, the question whether 
time should have been extended was one to 
be decided in the light of the facts brought out 
in the case. It was not as if the court was 
bound to extend time. For the proper exer¬ 
cise of its discretion proper material should have 
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been placed before the court. We proceed, 
therefore, to consider whether such materials 
had been placed before the court in this case. 

(12) I have pointed out that on the 17th of 
September 1945 notice was sent by Badalgiri 
to Lahori Ram asking him to attend the office 
of the Sub-Registrar at Hardwar on September 
27, 1945, and to execute the sale-deed in ac- 
cordance with the terms of the decree. The 
position established in this case is that Lahori 
Ram did attend the Sub-Registrar’s office on 
that date but Badalgiri did not. The period for 
payment of the amount fixed in the decree was 
two months and Lahori Ram would be justified 
on receiving this information that Badalgiri 
would be attending the Sub-Registrar’s office 
with the money. In these circumstances, having 
been informed by Badalgiri that he was coming 

-with the money there was no point in Lahori 
Ram requiring Badalgiri to pay the money and 
have the sale-deed executed within two 
months. 

(13) There can be no doubt that Lahori Ram’s 
version is correct. Apparently Badalgiri could 
not get the sale deed executed within two 
months because he did not have the money to 
pay for the reconveyance of the property. The 
learned counsel has cited a number of cases on 
the point that it is open to the court to extend 
time. Even accepting the argument that time 
could be extended, the question is whether this 
is a fit case in which time should have been 
extended. I think not, for Badalgiri, disqualified 
himself by his conduct from claiming an 
extension of time and no explanation for the 
delay is forthcoming from the side of the 
respondents. 

J . (14) In these circumstances I think that the 
judgment of the learned judge is erroneous. I 
would allow the appeal, set aside the judgment 

a i n • ?. e i, ree ? f the lower court and dismiss the 
plaintiff’s suit with costs. 

(15) MOOTHAM, J.: I agree that this appeal 
must be allowed. 

(16 > J he respondent’s contention is that he 
is entitled to execute the decree which he ob¬ 
tained on the 28th July 1945, at any time with- 
! n w® Period allowed by the law of limitation; 
in other words he says that provided he within 

r e E d ’v Pays t0 the a PPellant a sum of 
Ks. 6 ,° 00 /- he can compel the latter to convey 
to him the property specified in the decree The 
m respect of which the appellant has 
obtained a decree for specific performance was 

the llth October 1940. It pro¬ 
vided, inter alia’, that if within four and a half 
years from that date the vendor should pay 

^ 6 ; 00 °/- to the purchaser the 
latter would execute a reconveyance of certain 
property in the vendor’s favour. 

sui i * or s P ec ifi c performance was insti¬ 
tuted on the 18th November 1944, and the de- 

S aS T L h l Ve i ai ?’ mad * on the 28th July 
nnrfar Tv? 6 vendor s n 6 h t of repurchase would 
, VJiL agreement, have expired in April 
) Jw’ and Y hat m eff ect. therefore the respon- 
d ® Pt It con tending is that by virtue of the P de- 
cree th e period within which the property may 
be repurchased has been extended bv three 

execution^ar^’ flu a P p r° p riate steps in'aid of 
execution are taken the period for remirchasp 

an presumably be extended by twelve years 

thi ! is the legal p y osSi 6 yea,S ‘ 

of theLnSf - rS t0 . me that the P ]a *n meaning 
.SJP e decree ls not merely that the apoellant 

the 11 resMndpnf 16 pr0pe !i ty if ' vithin two months 
* ne respondent pays to him the sum of • 


Rs. 6,000/-, but also that the respondent must 
pay that sum within that period if he wishes 
to have the property reconveyed to him. If the 
respondent failed to pay the sum of Rs. 6,000/- 
within the prescribed period the decree did not 
(in the absence of a clear proviso to that effect) 
automatically become null and void, but it was 
open to the appellant to apply to have the de¬ 
cree rescinded or to the respondent to apply to 
the court for an extension of the time for pay¬ 
ment: — ‘Abdul Shakur Sahib v. Abdul Rah¬ 
man Sahib’, (1); — ‘Moorti Parasnathji v. Gu- 
lab Chand’, (2). No question of treating the 
decree as one which could be executed at any 
time within three years appears to me to arise, 
for the decree was not capable of being exe¬ 
cuted unless the respondent paid to the appel¬ 
lant the sum of Rs. 6.000/- within the prescribed 
period as the court might allow on an applica¬ 
tion being made for that purpose. In this case, 
the money was in fact paid into court by the 
respondent on the 7th July 1947, exactly two 
years after the decree. No application was made 
to the court for an extension of the time for 
payment, and I may add that there appears to 
be no ground whatever in this case for extend¬ 
ing the time for payment for so long a period. 

(18) On the question of fact whether the 
failure to execute a reconveyance was due to 
default on the part of the appellant I entirely 
agree with the conclusion reached by mv 
brother. 

(19) The appeal must therefore be allowed 
with costs. 

A/D H - Appeal allowed. 

(7) ILR 46 Mad. 148. ~ " 

(2) AIR 1943 Nag. 111. 
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Cri. Appeal No. 1268 of 1950, D/- 9-10-1952 

Evid « nce A .ct (1872), S. 9 — Identifying 

S sU^Mte 10 ” 0UlSi,1CrS ‘° bB "““O 

As a safe rule of prudence, a fair pro- 
P£!‘ on of outsiders mixed with the sus- 
p .!; ts ’ considering the circumstances of 
the case, should always be insisted upon 
^ a S l strate who is charged with 

ieedin£ S y °If identifi cation pro- 
snn« if m If J°° ■ ? rge a number of per- 
sons is mixed with suspects or accused 

persons, in a particular case, there micht 
be a danger of putting too much straffi on 

He W nS S a . biUty . 1 10 Pick out a suspecf 

He might get easily bewildered P 

Hiiilf 

(1952) All LJ SfiR ! atl0n Parade.) : 

Anno? EWdence 5 Ac? e s 5 (Para 10) 

*■' 269 ~ N ”"- 

tricts and for certain In ^? 0nie dis- 

tion - Va!id« r tv of n^tifln^ Ces ~ Discrimina- 
of India, Art. 14). notiflcatl(>a ~ (Constitution 
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By a notification issued by the State 
Government, in exercise of the powers 
conferred by S. 269, Criminal P. C. it was 
provided that (i) only in six districts com¬ 
prised in the State and (ii) certain speci¬ 
fic offences including the offence of 
dacoity shall be tried by jury. Bareilly 
was one of the six districts; and the 
accused was tried by jury at Bareilly for 
committing an ollence of dacoity. It was 
contended for the accused that his right 
to “equality before the law” guaranteed 
by the Constitution had been violated in¬ 
asmuch as in other districts similar con¬ 
duct on the part of other persons could 
not be tried by jury and that discrimi¬ 
nation or want of equality before the law 
which is prohibited by the Constitution 
had been introduced by the notification 
in question. 

Held that the classifications made by 
the notification were based on reasonable 
considerations and therefore, the provi¬ 
sions of the notification issued for the 
trial of the offence of dacoity by jury in 
the district of Bareilly, where the trial 
of the accused was held, were perfectly 
valid and could not be impugned on the 
ground that they introduced discrimina¬ 
tion — such discrimination as is prohibit¬ 
ed by Article 14 of the Constitution: Case 
law Ref. (Para 27) 

Anno: Cr. P. C., S. 269 N. 3. 

S. P. Kumar, for the Appellants: Shri Rama. 
Deputy Govt. Advocate, for the Respondent. 

JUDGMENT: This is an appeal by Dal 
Chand and Pitam against their conviction of 
an offence under S. 395, I. P. C. and the sen¬ 
tence of seven years’ rigorous imprisonment 
passed upon each of them by the learned Ad¬ 
ditional Sessions Judge of Bareilly. 

(2) It appears that eight persons in all were 
put upon their trial. Six of them were ac¬ 
quitted and the two appellants were convicted 
and sentenced. 

(3) On the night of the 27th of February, 
1950 — it was a moonlit night — about mid¬ 
night an armed dacoity appears to have been 
committed at the house of one Lala Ram in 
village Angadpur Khamaria. It is the prosecu¬ 
tion case that some twenty persons participat¬ 
ed in this dacoity. The family of Lala Ram is 
a well-to-do family of Chamars, the head of 
which is Lala Ram. He has three other bro¬ 
thers viz. Jhamman, Hori and Birbal, prose¬ 
cution witnesses, and a son named Ram Lai 
P. W. 1. On the night when the dacoity was 
committed, Lala Ram was not at his house but 
was at his Kolhu, while his three brothers and 
the son Ram Lai as also the ladies of his 
family were sleeping inside the house. The 
dacoits are said to have been armed with guns 
and lathis. Inside the house a lantern is said 
to have been burning at the time and the da¬ 
coits are alleged to have used electric torches 
and also burnt ‘Phoos’ at some places inside 
the house. The dacoity is said to have been 
committed for about an hour and a half. Vil¬ 
lagers on hearing the outcries and the sound 
of gun fire appear to have collected in front 
of Lala Ram’s house. They are said to have 
burnt three heaps of 'Phoos’ on different sides 
outside the house of Lala Ram. It is the pro¬ 
secution case that there was an exchange of 
lathi fight between the villagers on one side 
and the dacoits on the other. When the dacoits 
retreated, they were given a chase by the vil- > 


lagers. About a furlong away from the dacoited 
house, near the fields of two persons, viz. Man- 
sukh Dhobi and Kesri Teli, there was a regu¬ 
lar lathi fight as the result of which some of 
the dacoits received injuries and one dacoit 
named Ram Lai Sonar of village Bhowa, who 
was seriously injured, was captured by the 
villagers. This man soon became unconscious 
and remained in that condition till he died in 
the District Hospital on the 1st of March 1950. 
He was left in charge of the Mukhia and other 
villagers while Ram Lai P. W. 1, son of Lala 
Ram, proceeded to the police station Bhuta 
and made the first information report at 7 
A.M. The police station is some four miles 
away from village Khamaria. In this report, 
three persons including the injured dacoit who 
had been caught by the villagers and the ap¬ 
pellant Dal Chand (Dalla) were named as the 
culprits who committed this dacoity along 
with fifteen or twenty other unknown persons. 

(4) Police investigation followed. The sta¬ 
tion officer appears to have been out of station. 
The Head Moharrir, Jit Lai, therefore proceed¬ 
ed to the village and started investigation. A 
list of stolen property was given to the Head 
Moharrir on his arrival at the village. Some 
fired cartridges and Tiklis (Ext. 2) were found 
on the spot. A lathi, Ext. 1, belonging to the 
injured dacoit who had been-caught, was also 
handed over to the Head Moharrir. Mean¬ 
while, the station officer arrived on the scene 
and took over investigation. Arrest of a num¬ 
ber of suspects was effected and in due course 
identification proceedings were held before a 
Magistrate of the first class. As the result of 
the investigation, eight persons in all, as men¬ 
tioned above, wero eventually put upon their 
trial before the learned Sessions Judge with 
the result indicated above. 

(5) The trial before the learned Sessions 
Judge was by jury which consisted of five per¬ 
sons. As the result of the trial the jury unani¬ 
mously returned a verdict of guilty so far as 
the two appellants viz., Dal Chand and Pitam, 
were concerned, while they unanimously ac¬ 
quitted the remaining six persons, namely 
Ganga Ram, Tara Chand, Tondi Dhobi, Baboo, 
Cliotte, and Bhoop Ram. The learned Sessions 
Judge accepted the verdict of the jury. He 
convicted the two appellants and sentenced 
them each to seven years’ rigorous imprison¬ 
ment while he acquitted the remaining accused 
persons. 

(6) Learned counsel for the appellants has, 
in the first instance, contended strenuously 
that the charge to the jury was not a fail- 
charge inasmuch as many essential and mate¬ 
rial points of the case were not brought to 
the notice of the jury. Learned counsel has 
therefore contended that there was a serious 
omission on the part of the learned Judge in 
his charge to the jury. In short, learned coun¬ 
sel contended that the verdict of the jury was 
vitiated owing to a misdirection by the learned 
Judge. 

(7) Next, it was contended by the learned 
counsel that the provisions of law directing 
the trial of a case of dacoity, like the present 
one, by jury were against the fundamental 
rights guaranteed to the citizens of India by 
Article 14 of the Constitution. The argument 
of the learned counsel was that the provisions 
of Article 14 which guarantee “equality before- 
the law” or “the equal protection of the laws” 
within the territory of India were violated by 
the provisions of law relating to jury trial. 
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(8) We now proceed to examine the argu¬ 
ments of learned counsel. 

(9) Section 423(2), Criminal P. C., makes it 
clear that this Court, as the Court hearing the 
appeal, cannot alter or reverse the verdict of 
the jury unless it is of opinion that such ver¬ 
dict is erroneous owing to a misdirection by 
the Judge, or to a misunderstanding on the 
part of the jury of the law as laid down by 
him. The main question, therefore, is whether 
there has been, in the present case, as is the 
contention of learned counsel, a misdirection 
or non-direction by the learned Judge which 
has brought about an erroneous verdict by the 
jury. Learned counsel has, in this connection, 
placed before us the charge to the jury and 
has submitted his criticisms in regard to the 
same. 

(10) One of the criticisms of learned counsel 

was that the proportion of undertrials mixed 
with the suspects in the present case was seri¬ 
ously defective and therefore the identification 
proceedings were not legally and properly 
carried out. In the present case, it was pointed 
out to us by learned counsel, forty undertrials 
were mixed with eight suspects. This, accord¬ 
ing to the learned counsel, was not a proper 
and fair proportion of undertrials to be mixed 
with the suspects. Learned counsel contended 
that this defect in the proceedings for identifi¬ 
cation was not pointed out to the jury by the 
learned Judge. Learned counsel was not able 
to point out to us any authority in support of 
the proposition that the proportion of 5: i 
between the pumber of undertrials mixed and 
the number of suspects was defective in law. 
We are not aware of any such law, nor has 
the learned counsel been able to point out to 
us any such law. On the contrary, we are 
clearly of the opinion that the test afforded 
by identification proceedings is quite a fair 
and proper one even if the proportion of sus¬ 
pects to undertrials bears the ratio of 5 :1 i.e. 
that if undertrials, or outsiders five times the 
number of suspects, are mixed with them at 
the identification parade. We may also observe 
that it is not a matter where a hard and fast 
nile has ever been laid down either by this 
court or by any other Court. Obviously, a lot 
may depend upon the circumstances of a par¬ 
ticular case. H 

♦fcPc. U this - co . nn fction, learned counsel for 
the State has invited our attention to the case 
of the — State v. Wahid Bux and others’ 
(1952) ALJR, 568 decided by a Division Bench 
of this Court. In that case, it was contended 
by learned counsel for the accused that the 
RJ“ n P 1 er of persons mixed with the accused at 
the identification parade should have been ten 
times. With reference to this argument the 

k-w* h Judg ? S .u- t , pag ! 570 observed thus : 

do not think that there is any such 
general rule. Of course, it is always better 
nn fu large a number of persons mixed 
“P™ 01 . the , accused as possible. But no hard 
and fast rule can be laid down and we are 

V&SLP* lt fiVe times the number of 
the accused persons are mixed with them 

th» C M n °* fl >e * said that there is any flaw in 
the identification proceedings.” 

Our own view on this matter receives 

fjus decision of a Division Bench 

fa passSp Ur thaY^ .would, however > like to add, 

sons k mivil? 4 L t0 ° larg ! a number of per¬ 
sons fn Jrttii suspects or accused per- 
sons, in a particular case, there might be a 

Sessf r abilitv Ut to n ni £° T ch strain on a wit ' 
s abUity to Pick out a suspect. He might 


get easily bewildered. In our opinion, there¬ 
fore, all that need be laid down as a safe rule 
of prudence is that a fair proportion of out¬ 
siders mixed with the suspects, considering 
the circumstances of the case, should always 
be insisted upon by every Magistrate who is 
charged with the duty of conducting identifi¬ 
cation proceedings. 

(12) Next, • learned counsel contended that 
the learned Judge had misdirected the jury in 
that part of the charge where he dealt with 
the question of the factum of dacoity. We 
have given careful consideration to this con¬ 
tention of the learned counsel. We are, how¬ 
ever, not at all satisfied that what the learned 
Judge has said in that part of the charge 
amounts to a misdirection. 

(13) On giving a careful consideration to 
the charge to the jury as a whole, we are 
satisfied that there has been no misdirection 
committed by the learned Judge. There is no 
contention in this case that there was “a mis¬ 
understanding on the part of the jury of the 
law as laid down by him.” The unanimous 
verdict of the jury in the present case, there¬ 
fore, cannot be considered to be erroneous in 
any way. It is accordingly binding upon this 
Court. The conviction of the appellants cannot 
in this view of the matter, be challenged. 

(14) The next contention of the learned 
counsel, as already indicated, is to the effect 
that the provisions of law under which the 
trial by jury was held are void inasmuch as 
they violate the provisions of Article 14 of the 
Constitution which guarantee “equality be¬ 
fore the law” or “equal protection of the 
laws, to every citizen. Section 269, Criminal 
, • o. a . uth ° nses tbe Provincial Government 
(the State Government) to direct by an order 
notified in the official gazette that the trial of 
all offences or of any particular class of 
offences before any court of Session shall be 
by jury in any district. By reason of this statu- 

Inmv ?h« V1 4 I t°? > £ he ProvinciaI Government 
(now the State Government) of Uttar Pra- 

issued a notification No. 2749-VI-1122, 
2 , 6th Aiwst 1924 by reason ^ 

ni n aba 'i, he Offence of dacoity in the 
district of Bareilly was made triable by jurv 

B f y .^ ason this notification the present trial 
of the appellants by jury was held at Bareilly. 

(15) The crucial question for decision in the 
present case is whether in providing for a jurj 
trial for the offence of dacoity the State can 

“eaualitv t0 hew *S lIe ? the a PP e Uants either 
equality before the law” or “the eoual nm_ 

tection of the laws” within the meaning ^ 

these expressions as contained in Article 14 nt 

the Constitution. The effect of the notification 

S f? te Government is undoubtedly this- 

in l n ni SU l. districts of th e state spec fled 
in the notification can a jurv trial ho hlw 

Further, in these districts only the trial of the 

offences m the notification can be held bv iunf 

di r£t , S T? Cant that the notification nowhere 

has contended strenuousl^tha^diSm^ 011 ?- 561 
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(17) The provisions of Article 14 of the Con¬ 
stitution have been considered and interpreted 
in quite a large number of cases decided by 
various High Courts in India including this 
Court as well as the Supreme Court. 

(18) In — ‘Deodat Rai and others v. The 
State’, AIR (1951) ALL 718, a Bench of two 
learned Judges of this Court had to consider 
the provisions of the U. P. Prevention of Crimes 
(Special Powers) (Temporary) Act (V of 1949). 
With reference to the clause “equal protection 
of the laws” in Article 14, it was held: 

“What the equal protection clause means is 
simply this that the same law should govern 
those similarly circumstanced; it cannot and 
does r.ot prohibit different laws for those 
differently circumstanced. The Legislature has 
lull freedom to classify people according to 
circumstances and enact different laws for 
different classes; but it must treat equally 
all similarly circumstanced or falling in one 
class and the difference in treatment must 
have some intelligible or rational connection 
with the difference in circumstances and not 
be arbitrary. Discrimination among persons 
in one class or similarly circumstanced, 
whether apparent on the face of the statute, 
or resulting in practice, is all that is prohibit¬ 
ed under the clause. It is competent for the 
Legislature to leave it to the discretion of an 
authority to apply different laws to people 
in different circumstances but always pro¬ 
vided that it lays down a rational standard 
to guide its discretion or such a standard can 
be presumed to exist; it cannot leave it to its 
arbitrary or naked discretion.” 

(19) Again in the case of — ‘Raja Suryapal 
Singh & others v. The U. P. Government', AIR 
(1951) All 674. decided by a Full Bench of 
five learned Judges of this Court, the main 
question was whether the Zamindari Abolition 
and Land Reforms Act, 1950 (I of 1951) con¬ 
travened any provision of the Constitution & 
was thus invalid on that account. It was held 
that it did not contravene any provision of the 
Constitution & was not invalid on that account. 
One of the contentions raised in that case was 
that the provisions of Article 14 of the Consti¬ 
tution were infringed by S. 4 (2) of the im¬ 
pugned Act. In that connection, the Full Bench 
had to consider the scope of Article 14. It was 
held: 

“Equality before the law” has not the same 
meaning as “the equal protection of the laws”. 
The former may be defined as the equal sub¬ 
jection of all persons to the ordinary law of 
the land and the latter as the protection of 
equal laws. The protection of equal laws does 
not mean that all laws must be uniform, but 
it does require equality of treatment ‘under 
like circumstances and conditions'. 

“The equal protection of the laws” does not 
prohibit legislation which is limited either in 
the objects to which it is directed or by the 
territory within which it is to operate.” 

In dealing with this matter, the learned Judges 
referred to a passage from Willis's Constitu¬ 
tional Law, p. 579, where, v/ith reference to the 
corresponding words in the Fourteenth Amend¬ 
ment (of the American Constitution) it is stated: 

“The inhibition of the amendment.was 

designed to prevent any person or class Of 
persons from being singled out as a special 
subject for discriminating and hostile legis¬ 
lation. It does not take from the states the 
power to classify either in the adoption of 


police laws, or tax laws, or eminent domain 
laws, but permits to them the exercise of a 
wide scope of discretion, and nullifies what 
they do only when it is without any reason¬ 
able basis. Mathematical nicety and perfect 
equality are not required. Similarity, not 
identity of treatment, is enough. If any 
state of facts can reasonably be conceived 
to sustain a classification, the existence of 
that state of facts must be assumed. One 
who assails a classification must carry the 
burden of showing that it does not rest upon 
any reasonable basis”. 

(20) Next, in the case of — 'Asiatic Engi¬ 
neering Company v. Achhru Ram and others’, 
AIR 1951 All 746, decided by a Full Bench of 
three learned Judges of this Court, the validity 
of the Administration of Evacuee Property Act, 
1950 was challenged on the ground that it was 
discriminatory. Dealing with the provisions of 
Article 14 of the Constitution, it was laid down 
by the Full Bench: 

“The expression ‘equality before the law' does 
not imply that the same laws should apply to 
all persons in the same State. It does not 
refuse to take note of dilferentiations in 
economic and social functions, nor of the need 
for special types of quasi-judicial tribunals 
due to the growing tendency towards the 
enlargement of state intervention in the eco¬ 
nomic and social life of the country. The 
Administration of Evacuee Property Act has 
laid down a special procedure and constituted 
special Courts for declaring any property as 
evacuee property and that that procedure is 
of a summary nature is not sufficient to justify 
the conclusion that there has been any 
violence of the letter and spirit of Art. 14.” 
Again, it was laid down: 

“The guarantee of equal protection is not to 
be understood as requiring that every person 
in the land shall possess precisely the same 
rights, and privileges as every other person. 
The classification must be based upon rea¬ 
sonable ground. It cannot be mere arbitrary 
selection. What the Article contemplates is 
that both in the matter of the laws appli¬ 
cable and the mode in which they are admi¬ 
nistered, all persons, in like circumstances 
and conditions should possess the same privi¬ 
leges and be subject to the same liabilities.” 

(21) Next, in the case of — ‘Matrumal 
Sharma and others v. The Chief Inspector of 
Shops and Commercial Establishments’, AIR 
1952 All 773, decided by two learned Judges 
of this Court sitting on the Lucknow Bench, a 
question arose about the constitutional validity 
of the U. P. Shops and Commercial Establish¬ 
ments Act (Act XXII of 1947). It was held 
that the impugned Act did not infringe the 
principle of “equality before the law” as laid 
down in Article 14. It was held: 

“Article 14 of the Constitution aims against 
the conferment of special privileges at law 
on account of birth, religion, caste or creed 
and enjoins equal subjection of all persons 
and classes of persons to the laws of the land 
without distinction of race, wealth, social 
status or political affiliations.” 

(22) Coming to the decisions of the 
Supreme Court, the first case cited before us is 
that of — ‘Charanjit Lai Chowdhury v. The 
Union of India and others’, AIR 1951 SC 41. 
In that case, the Supreme Court was concerned 
with the question of the validity of Sholapur 
Spinning and Weaving Company (Emergency 
Provisions) Act (XXVIII of 1950). With refer- 
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tion of the validity of S. 5 (1), West Bengal 
Special Courts Act, (Act X of 1950). Tne 
^validity of S. 5 (1) was challenged on the 
score of its being discriminatory and thus 
violating the provisions of Article 14 of the 
Constitution, it was held: 

‘The impugned Act has completely ignored 
the principle of classification followed in the 
Criminal Procedure Code and it proceeds to 
lay down a new procedure without making 
any attempt to particularize or classify the 
ortences or cases to which it is to apply. 1 ' 

The impugned statute, in that case, provided 
lor discrimination in criminal trials and it 
made provisions for speedier trial of certain 
offences, it was held: 

“Speedier trial of offences may be the reason 
and motive for the legislation but it does 
not amount either to a classification of 
oifences or cases. The necessity of a speedy 
trial is too vague, uncertain and elusive 
criterion to form the basis of a valid and 
reasonable classification. 

“It is no classification at all in the real 
sense of the term as it is not based on any 
characteristics which are peculiar to persons 
or to cases which are to be subject to the 
special procedure prescribed by the Act. The 
mere fact of classification is not sufficient to 
relieve a statute from the reach of the 
equality clause of Article 14. To get out of 
its reach it must appear that not only a 
classification has been made but also that it 
is one based upon a reasonable ground on 
some difference which bears a just and 
proper relation to the attempted classification 
and is not a mere arbitrary selection. 

“A rule of procedure laid down by law 
comes as much within the purview of 
Article 14 as any rule of substantive law and 
it is necessary that all litigants, who are 
similarly situated, are able to avail them- 
/selves of the same procedural rights for 
relief and for defence with like protection 
and without discrimination.” 

(25) Next, we may refer to the case of — 

V sta ‘e of Saurashtra* 
AIR 1952 SC 123. In this case, the court was 
concer ,,ed \yi th the question of constitutional 
validity of the Saurashtra State Public Safetv 
( ,T hird Amendment) Ordinance (66 

Court 4 that S b n J- he maj ? rit ^ of the 

h .u • S - .V the Ordinance in so far a« 

Uth ° nses i the State Government to direct 
offences or classes of offences or classes of 

XnYS tr / e l by the Special Court did nS! 

o^nd against the equal protection clause nr 

ga. 

The °State C £ Urt in the case °f ~ 

-ifi P °, rted i •?- hare ob served thus: ' C ' J ' 

Allleg^lahy 6 differentiation is not neces- 

2a “S s, f 5 " aTfflSS. ?r # J 

according to the Oxford Dictionar? 
J t ^ a ^ e ,. an Averse distinction with regard 
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ence to the provisions of Article 14, it was laid 
down: 

“A law applying to one person or one class of 
persons is constitutional if there is sufficient 
basis or reason for it. Any classification 
which is arbitrary and which is made with¬ 
out any basis is no classification and a 
proper classification must always rest upon 
some difference and must bear a reasonable 
- and just relation to the things in respect of 
which it is proposed. 

“The presumption is always in favour of 
the Constitutionality of an enactment, and 
the burden is upon him who attacks it to 
show that there has been a clear transgres¬ 
sion of the Constitutional principles.” 

At page 47 (para. 18) Fazl Ali. J. observed 
thus: 

“Article 14 of the Constitution, as already- 
stated, lays down an important fundamental 
right, which should be closely and vigilantly 
guarded, but, in construing it, we should not 
adopt a doctrinaire approach which might 
choke all beneficial legislation.” 

The majority decision in that case was that 
the Act did not run counter to Art. 14 of the 
Constitution. 

(23) The next case is that of — The State 
of Bombay and another v. F. N. Balsara’, AIR 
1951 SC 318. In this case, ‘inter alia’ the vali¬ 
dity of S. 39, Bombay Prohibition Act, (Act 
XXV of 1949) was challenged on the ground 
that it contravened the provisions of Art. 14 
of the Constitution. Section 39 provided for 
special treatment of persons belonging to the 
armed forces, military and naval messes and 
canteens as well as warships and troop-ships. 
Fazl Ali J. delivering the judgment of the 
Court at page 327 is reported to have observed 
thus: 

“I think that there is an understandable basis 
for the exemptions granted to the military 
canteens, etc., by the Act. The armed forces 
have their own traditions and mode of life, 
conditioned and regulated by rules and regu¬ 
lations which are the product of long ex¬ 
perience and which aim at maintaining at a 
high level their morale and those qualities 
which enable them to face dangers and 
perform unusual tasks of endurance and 
hardship when called upon to do so — quali¬ 
ties such as dash and courage, unbreakable 
tenacity and energy ready for any sacrifice 
which should be unfaltering for long days 
together. By these rules and regulations, 
drinking among the forces is not prohibited, 
out it is properly and carefully regulated. It 
is easy to understand that the legislature 
chose not to interfere with the mode of life 
to which the forces have been accustomed, 
lest such interference should affect their 
morale and lead to subterfuges which may 
^ e u U u Wl ? olesome * or their discipline and 

fr£^ ba - V,0U r-'-'V-- 1 ^ nd therefore nothing 
wrong pnma facie’ in the legislature accord- 
mg s p ec i al treatment to persons who form 

^ emse l ves in many respects and 
who havre been treated as such in various 

^ St l tU o^ P rovisions - my 
thi mmtl h ef0 S e ’ S - 3 ?’ in 50 far as effects 
warsKL a f nav u al messes and canteens, 

be iKd” d t pships> cannot be held to 

of^WeJhpp^ C3Se I s &at o£ ~ ‘ The State 
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Supreme Court was concerned with the ques- 
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based on any of the grounds mentioned in 
Articles 15 and 16, it may well be that 
the statute will, without more, incur con¬ 
demnation as violating a specific consti¬ 
tutional prohibition unless it is saved by one 
or other of the provisos to those articles. 
But the position under Article 14 is ditTerem. 
Equal protection claims under that article 
are examined with the presumption that the 
State action is reasonable and justified. This 
presumption of constitutionality stems from 
the wide power of classification which the 
legislature must, of necessity, possess in 
making laws operating differently as regards 
different groups of persons in order to 
give effect to its policies. The power of 
the State to regulate criminal trials by con¬ 
stituting diiferent Courts with different pro¬ 
cedures according to the needs of different 
parts of its territory is an essential part of 
its police power (cf. — 'Bowman v. Lewis', 
(1880) 101 US 22: (25 Law Ed 989). Though 
the differing procedures might involve dis¬ 
parity in the treatment of the persons tried 
under them, such disparity is not by itself 
sufficient, in my opinion, to outweigh the 
presumption and establish discrimination 
unless the degree of disparity goes beyond 
what the reason for its existence demands as, 
for instance, when it amounts to a denial of 
a fair and impartial trial. It is. therefore, 
not correct to say that Article 14 provides 
no further constitutional protection to per¬ 
sonal liberty than what is afforded by Art. 21. 
Notwithstanding that its wide general lan¬ 
guage is greatly qualified in its practical 
application by a due recognition of the State’s 
necessarily wide powers of legislative classi¬ 
fication, Article 14 remains an important 
bulwark against discriminatory procedural 
laws. 

Again, "The impugned Ordinance having 
thus been passed to combat the increasing 
tempo of certain types of regional crime, the 
twofold classification on the lines of type ar.d 
territory adopted in the impugned Ordinance, 
read with the notification issued thereunder, 
is, in my view, reasonable and valid, and 
the degree of disparity of treatment involved 
is in no way in excess of what the situation 
demanded.” 

Again, at page 131, Mukherjea J., observed 

thus: 

"The nature and scope of the guarantee that 
is implied in the equal protection clause of 
our Constitution have been explained and 
discussed in more than one decision of this 
Court and do not require repetition. It is 
well settled that a legislature for the pur¬ 
pose of dealing with the complex problems 
that arise out of an infinite variety of human 
relations, cannot but proceed upon some sort 
of selection or classification of persons upon 
whom the legislation is to operate. The con¬ 
sequence of such classification would un¬ 
doubtedly be to differentiate the persons 
belonging to that class from others, but that 
by itself would not make the legislation obno¬ 
xious to the equal protection clause. Equality 
prescribed by the Constitution would not be 
violated if the statute operates equally on all 
persons who are included in the group, and 
the classification is not arbitrary or capri¬ 
cious, but bears a reasonable relation to the 
objective which the legislation has in view. 
The legislature is given the utmost latitude in 
making the classification and it is only when 
there is a palpable abuse of power and the 
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differences made have no rational relation to 

iul °, bj fi? Ves , of , ll 3 e regulation, that neces- 
sity of judicial interference arises.” 

Similarly, at page 136, Das J. observed* 

• It is now well established that while Art 14 
forbids class legislation it does not forbid 
reasonable classification for the purposes of 
legislation. In order, however, to pass the 
test of permissible classification, two condi- 
aons must be fulfilled, namely, ( 1 ) that the 
classification must be founded on an intelli¬ 
gible diiierentia which distinguishes persons 
or things that are grouped together from 
others left out of the group and (2) that that 
ciirierentia must have a rational relation to 
the object sought to be achieved by the Act 
What is necessary is that there must be a 
nexus between the basis of classification and 
the object of the Act.” 

(26) Lastly, we may refer to the case of — 
•Lachmandas Kewalram and another’, AIR 1952 
bC 235. In this case, the Supreme Court was 
concerned with the question of the validity of 
*\ 12, Bombay Public Security Measures Act, 
(6 of 1947). The majority of the Court held: 
“Article 14 condemns discrimination not only 
by a substantive law but also by a law of 
procedure. 

In applying the dangerously wide and vague 
language of the equality clause to the con¬ 
crete facts of life, a doctrinaire approach 
should be avoided. 

It is now well established that while Art. 14 
forbids class legislation, it does not forbid 
reasonable classification for the purposes of 
legislation. In order, however, to pass the 
test of permissible classification, two condi¬ 
tions must be fulfilled, namely, (i) that the 
classification must be founded on an intelli¬ 
gible differentia which distinguishes persons 
or things that are grouped together from 
others who are left out of the group and 
(ii) that the differentia must have a rational 
relation to the object sought to be achieved 
by the Act. What is necessary is that there 
must be a nexus between the basis of classi¬ 
fication and the object of the Act.” 

(27) In the light of the authorities referred to 
above we have to see if, in the present case, the 
trial of the appellants has been held under the 
provisions of a law which is discriminatory in 
character so as to attract the application of 
Art. 14 of the Constitution. By the notification 
issued by the State Government, in exercise of 
the powers conferred by S. 269, Criminal P. C., 
it is provided, as already mentioned, that (i) 
only in six districts comprised in the State 
and (ii) certain specific offences including the 
offence of dacoity shall be tried by jury. The 
legislature in conferring this power on the State 
Government under Section 269, Criminal Pro¬ 
cedure Code, clearly intended that the State 
Government should have full discretion in 
selecting a district or districts where jury trial 
might be held and also in particularising the 
offences or classes of offences which might be 
so tried. It follows, therefore, that it was in¬ 
tended by the legislature that the State 
Government shall have full discretion in intro¬ 
ducing the system of trial by jury both as 
regards the territorial limits as well as the 
offences, or classes of offences, in which such 
trial was to be held. The State Government in 
issuing the notification apparently acted with 
a good deal of caution. This was so in view 
of the peculiar conditions which existed iru 
different parts of the State. Trial by jury was 
more or less in the nature of an innovation. 
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People of the State had to be initiated into the 
new procedure of trial by jury. The classi¬ 
fication made by Government with regard to 
the districts as also with regard to the specific 
offences which could be tried by jury was 
obviously upon the circumstances which existed 
in different districts and also upon the preval¬ 
ence or non-prevalence of a certain type of 
crimes in one part of the State or the other. 
Introduction of the system both as regards the 
territory as well as the nature of offences had 
necessarily to be effected slowly and cautiously. 
It seems to us, therefore, that the classifica¬ 
tions made by the notification in question were 
based on reasonable considerations. In our 
view, therefore, the provisions of the notifica¬ 
tion issued for the trial of the offence of 
dacoity by jury in the district of Bareilly, 
where the trial of the appellants was held, were 
perfectly valid and cannot be impugned on 
the ground that they introduced discrimination 
— such discrimination as is prohibited by 
Art. 14 of the Constitution. 

(28) In the end a subsidiary point was also 
urged by the learned counsel. Learned counsel 
drew our attention to the notifications: (i) 
No: 2038/VII-B-1583-50 dated the 7th of March, 
1952, and (ii) No: 6268/VII-B/F-1583-50 bv the 
State of Uttar Pradesh issued on the 18th of 
July 1951. In substance, what was provided by 
these notifications was that no jury trial was 
to be held so far as cases of dacoity were con¬ 
cerned. Learned counsel contended that the 
effect of these notifications would be that the 
trial of the appellants already held and com¬ 
pleted before the date of these notifications 
would become vitiated in law. We are clearly 
of opinion that this contention is devoid of all 
substance. When the trial of the appellants 
was held, notification No: 2749/VI-l 122-24 dated 
August 26 1924 was in full force. The mere 
fact that after the conclusion of the trial of 
the appellants, the State Government found it 

nmf^l?' 4 K 0 * a i ter -i ts previous notification and 
provided, that dacoity cases were not to be tried 

can il ave no efFect on the trial of the 
v?™fc ants ' The new n °tifications would ob¬ 
viously govern cases which would arise in 

the date of the issue of the noti- 
f^tions. They cannot affect the validity of 
the trials already held and completed. 

(29) For the reasons given above in nnr 

nt 'i - s no force in this appeal We 
y dlsmiss the appeal and confirm the 
and sen tence of both the appellants. 

/V b B - Appeal dismissed. 
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say, of substance and not a question 
which, on the face of it, is of no force or 
is immaterial for the decision of the ap¬ 
peal. 

Where the basis of the plaintiff’s claim 
was that there was a public religious en¬ 
dowment by the name Sangat Bagh Baba 
Hazara and that the properties in dispute 
were endowed properties appertaining to 
the Sangat, the question whether Sangat 
Bagh Baba Hazara was a public religi¬ 
ous charitable trust or was a private 
trust or was no trust at all had to be de¬ 
cided upon the basis of inference to be 
drawn from the proved facts of the case. 

Held that the question of law involved 
was a substantial question, as the dispute 
related to a property in which not only the 
parties to the suit but a section of the pub¬ 
lic belonging to the Nihang Udasi Sect and 
also other members of the public who 
worshipped at the Sangat were interested. 
The case was not only of private impor¬ 
tance but of public importance also. The 
case involved substantial question of law 
and was otherwise a fit one for appeal un¬ 
der S. 109(c): 54 CWN 538: 54 IA 126 Rel. 

a 11- _ „ „ „ (Paras 9, 10) 

Anno: C. P. C., S. 109 N. 10; S. 110 N. 17. 

Niamat Ullah and G. D. Khare, for Appel¬ 
lant; B. P. Misra, for Respondent. 

AGARWALA J.: These are two applica¬ 
tions for leave to appeal to the Supreme Court 
They arise from a decision of a Bench of this 
Court JUL two a PP eals disposed of by one judg- 
ment. These two appeals were brought against 
a decision of the Civil Judge of Lucknow in 
one suit. The suit related to properties alleged 
to belong to a Sangat by the name of Bagh 
“ a ° a Hazara These properties mainly consist¬ 
ed of Bagh Baba Hazara, Bagh Suraj Kund, 
certain muafi villages, certain non-muafi vil- 
ages and certain movable properties of the 
total valuation of over Rs. 5500000/-. 

(2) The plaintiff’s case was that the Sangat 
was founded by Baba Hazara, a Faqir of the 
Nihang Udasi Sect, that the Sangat was a pub¬ 
ic religious endowment managed by Mahants 
that the first Mahant was Baba Hazara, who 
was succeeded by his disciple, Amriti Das, who 
agam was succeeded by Mahant Gur Narain 

in the h n!nm^ bU f k ( - 0f » e property was acquired 
♦ ,P ame of 9 ur Narain Das, that the pro¬ 
perty thus acquired was either given to Gur 
Narain Das for the purpose of the Saneat 
was acquired by him out of the profits of the 

ceeaea by his disciple, Har Charan Dae 

was succeeded by Sant Rain Das, whJ in his 

ipt&imm 

Kund were acquired by Baba I * 2 

personal nmnprtv ._• /* az ara as his 
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dicated by him for a public trust, that the pro¬ 
perties were confiscated by the British Gov¬ 
ernment after the mutiny and were regranted 
to him as a Taluqdar in his own right with 
full power of alienation and that they were 
secular properties to which the defendant was 
entitled to both as the sister's son of Sant Rain 
Das, the last owner, and as his disciple and 
also on account of a family settlement arrived 
at between Mahant Har Narain Das and him¬ 
self by which Mahant Har Narain Das reserv¬ 
ed to himself a life interest only in the pro¬ 
perties and acknowledged the defendant’s title 
to reversion after Har Narain Das’s death. 

(4) The trial court held that there was a 
Sangat of Nihang Udasi Sadhus founded by 
Baba Hazara, situated in Bagh Baba Hazara 
with certain endowed properties, that it was a 
public religious endowment and that the pro¬ 
perties appertaining to the Sangat were Bagh 
Baba Hazara and thirteen muafi villages. It 
further found that the plaintiff was the lawful 
Mahant of the Sangat and was entitled to the 
possession of the properties appertaining to it 
and that he was also entitled as heir and suc¬ 
cessor of the late Mahant Har Narain Das to 
his secular properties. The properties acquired 
by Gur Narain Das, other than the muafi vil¬ 
lages were held to be secular properties which 
belonged to Gur Narain Das and after him 
were inherited by his heirs and successors and 
not by the plaintiff The trial court, therefore, 
decreed the suit with regard to properties 
which it declared to be endowed properties 
and in regard to the personal properties of 
Mahant Har Narain Das and dismissed the suit 
with regard to the rest of the properties. 
Against that judgment there were two appeals 
to this Court, one by the plaintiff and the 
other by the defendant. These two appeals as 
already stated, were disposed of by one judg¬ 
ment by a Bench of this court. 

(5) The Bench held that although there was 
a Sangat in existence it was not proved that 
it was a public religious trust and that it was 
not established that any property was endowed 
by Baba Hazara or his successors or that any 
property was acquired by them as endowed 
property. It held that Mahant Har Narain Das 
having, under the family settlement, obtained 
a life interest in the properties and the re¬ 
mainder having vested in the defendant, the 
plaintiff had no title to the properties and was 
merely entitled to certain movable properties 
personally belonging to Har Narain Das. One 
of the Judges constituting the Bench express¬ 
ed the opinion that the Sangat might be a 
private religious endowment. In the result the 
plaintiff’s appeal was dismissed and the de¬ 
fendant’s appeal was allowed with the excep¬ 
tion of certain properties in respect of which 
the parties had entered into a compromise, and 
with the exception of certain secular proper¬ 
ties of Mahant Har Narain Das. The defen¬ 
dant’s appeal having been allowed in part, the 
decree of the court below was varied and 
since the valuation of the subject-matter of 
the suit both in the court of first instance and 
in the proposed appeal was over Rs. 20,000/-, 
it was conceded that the case fulfilled the re¬ 
quirements of S. 110, Civil P. C., and Art. 133 
of the Constitution and the application for 
leave to appeal arising out of that appeal must 
be granted. 

(6) The other application for leave to-appeal 
arising out of the dismissal of the plaintiff’s 
appeal, however, stands on a different footing. 
There was, no doubt, a small variation even 


in the plaintiff’s appeal inasmuch as certain 
properties were decreed to the plaintiff on the 
basis of a compromise, but it is agreed that 
this variation is not a variation within the 
meaning of S. 110, Civil P. C., and that it must 
be assumed that the decree is of affirmance. 
The property involved in this appeal is the 
bulk of the property and is valued at over 
Rs. 33,00,000/-. The question therefore, is whe¬ 
ther in the proposed appeal to the Supreme 
Court arising out of the dismissal of the plain- 
tiffs appeal a substantial question of law is 
involved or whether it is otherwise a case 
which should be certified as a fit one for ap¬ 
peal under Article 133(1) (c) of the Constitu¬ 
tion. We are of opinion that a substantial 
question of law does arise in the proposed ap¬ 
peal and it should also be certified as a fit one 
for appeal under Art. 133 (1) (c) of the Con¬ 
stitution. 

(7) The basis of the plaintiff’s claim was 
that there is a public religious endowment by 
the name Sangat Bagh Baba Hazara and that 
the properties in dispute are endowed proper¬ 
ties appertaining to the Sangat. The existence 
of the Sangat was found as established both 
by the court below as well as by the Bench 
of this Court. This Court, however, did not 
agree with the court below that the Sangat 
was a public religious trust. 

(8) The question whether Sangat Bagh Baba 
Hazara is a public religious charitable trust 
or is a private trust or is no trust at all had 
to be decided upon the basis of inference to 
be drawn from the proved facts of the case. 
It was found that the enclosure known as 
Bagh Baba Hazara was gifted to Baba Hazara 
who was a Nihang Udasi Faqir about 200 
years ago, that he did not execute any deed 
endowing this property or the property which 
had been acquired by him subsequently, 
namely Bagh Suraj Kund, but that he found¬ 
ed a Thakurdwara in Bagh Baba Hazara, in 
which Granth Sahib was placed, idols were 
installed and Samadhs constructed which were 
worshipped by the members of the public, 
that Sadhus came and stayed in the Bagh and 
held religious discourses, that they were fed 
free of cost and that festivals were observed 
and were attended by the members of the 
public. The learned Chief Justice observed that 

“it may be that the defendant has now no 
right to stop the people visiting the temple 
or the Thakurdwara to perform religious 
rites and it also may be that the defendant 
is bound to carry on various festivals which 
had been carried on in the past.” 

But it was held that the circumstances did not 
establish that it was a public religious trust. 
The muafi villages had been acquired by Gur 
Narain Das in the Nawabi rule. In respect of 
three of these villages, Asakhera, Dhanpur 
and Daulatpur, Sanads were produced. The 
Sanad in respect of Asakhera was by the Queen 
of Oudh for the purpose of expenses of Faqirs, 
the poor and destitutes. The Sanad in respect 
of Dhanpur and Daulatpur was for meeting 
the expanses of the Sangat and of the Sadhus 
who came to the Sangat and the poor. The 
donee was described as “Mahant” Gur Narain 
Das. The question was whether these grants 
were made personally to Gur Narain Das ‘sub 
conditione* or whether they were made to him 
in his capacity as the Mahant of the Sangat 
for the purposes of the Sangat and, therefore, 
belonged to the Sangat. Gur Narain Das used 
to receive cash grants from the time of the 
Nawabs of Oudh. The object of the grants 
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was that the amount may be spent on the ex¬ 
penses of the Sadhus coming to the Sangat of 
Baba Hazara. The question was whether these 
cash grants were made to Gur Narain Das in 
his personal capacity or were made to him as 
Mahant of the Sangat and, therefore, were the 
property of the Sangat. Later, Gur Narain 
Das acquired large number of properties in 
three ways by means of ‘supurdigi’ by pur¬ 
chases and by mortgages. The question was 
whether these acquisitions were made by Gur 
Narain Das as Mahant of the Sangat on be¬ 
half of the Sangat or on his own personal be¬ 
half, and further the question was what the 
presumption would be as to the source of the 
consideration paid for some of these acquisi¬ 
tions — whether the consideration came from 
the trust funds or from the personal fund of 
the Mahant, when the Mahant mixed up the 
trust funds with his personal income and there 
was no positive evidence to prove the source 
from which the consideration was paid. The 
income of all the properties thus acquired was 
lumped together and out of it the expenses of 
the Sangat were met and no distinction was 
made between the income from the muafi vil¬ 
lages and the rest of the property. Gur Narain 
Das and subsequent Mahants made various 
declarations that the income of these proper¬ 
ties was utilised for the purposes of feeding 
the Sadhus who came to the Sangat and on 
other religious observance. At the same time 
there was evidence that Gur Narain Das and 
some of his successors lived in great pomp and 
show and not like ascetics and kept mistresses 
by whom they had children and they made 
alienations of the property for their personal 
benefit. The question was whether by the de¬ 
clarations and user of the property and its 
profits Gur Narain Das and the subsequent 
Mahant could be said to have made an im¬ 
plied endowment of the properties. To our 
minds all these questions are mixed questions 
of law and fact. They are all involved in the 
plaintiff’s appeal. The plaintiff cannot succeed 
in his appeal without displacing the findings of 
the Bench of this Court even with regard to 
those matters which were decided in his 
favour by the Civil Judge and which mainly 
arose in the defendant’s appeal. Without up¬ 
setting those findings he cannot possibly up¬ 
hold his claim to the properties which were 
the subject-matter of his own appeal. In this 
respect common questions of law are involved 
in both the appeals. The question which is ex¬ 
clusively involved in the proposed appeal aris¬ 
ing out of the dismissal of the plaintiff’s ap¬ 
peal is also a mixed question of law and fact. 

m n? m* was held in — 'Kumar Pumendu 
Y?l h .? ree , Sree . Radhakanta Jew’, 
(54 CWN 538) that the inference as to the 
e^al nature of a particular property, whether 
it is secular or debottar, is an inference of law, 
^nffi V %u 0 . a RP eal t0 * he F ^eral Court was 
fSELJES 4 the .? uestlon of law involved is 
A question, can admit of no doubt. 

£,^r ant, i 1 5 ues tion of law need only be of 
™P°, rtar ?f e between the parties and need not 
n«?h p n y j e o f p ubbc importance: — ‘Raghu- 

ofPr a S ad ,. Sl ^ h r* v- ,Peputy Commissioner 
. ° r iitabgarh, (54 IA 126). No doubt, it must 

not S a b m* n V- al > that is to say, of substance and 
nn question which, on the face of it, is of 
no force or is immaterial for the decision of 

ed in P S' nr this , sense th , e questions involv- 
substenUal W°S- d appeal are undoubtedly 
in whE.iT 1 ' ? he dispute relates to a property 
m which not only the parties to the suit but 


a section of the public belonging to the Nihang 
Udasi Sect and also other members of the 
public who worship at the Sangat are inte¬ 
rested. It can be said that the case is not only 
of private importance but of public impor¬ 
tance also. On the whole, therefore, we think 
that this application should also be granted. 

(10) We, therefore, certify that the proposed 
appeal which arises out of the decree allowing 
the defendant’s appeal fulfils the requirements 
of S. 110, Civil P. C., and Article 133 of the 
Constitution and is a fit one for appeal. We 
further certify that the proposed appeal which 
arises out of the decree dismissing the plain¬ 
tiff’s appeal also satisfies the requirements of 
S. 110, Civil P. C., and Article 133 of the Con¬ 
stitution and involves substantial questions of 
law and the case is otherwise a fit one for 
appeal under S. 109(c), Civil P. C., and Arti¬ 
cle 133(1) (c) of the Constitution. We make no 
order as to costs of these applications. 

A/D.H. Applications allowed. 
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Shiam Lal, Appellant v. Rex, Respondent. 

Criminal Appeal No. 1180 of 1949, D/- 26-9- 
1951. 

(a) Evidence Act (1872), S. 9 — Evidence of 
identification witnesses — Evidentiary value 

— Reduction to arithmetical formula accord¬ 
ing to percentage of mistakes is not convincing 

— Appreciation of such evidence — Principles. 

Practice of reducing the evidentiary 
value of identifying witnesses to an arith¬ 
metical formula based on the result of the 
identification parade, is not convincing. At 
the identification parade in jail the accus¬ 
ed are mixed up with several others and 
a witness is required to pick out the man 
whom he claims to have seen committing 
the crime. The result of the identification 
parade is not substantive evidence in the 
case but can be used to corroborate or con¬ 
tradict the statement made by the witness 
in Court It, however, provides a useful 
test as it can be found out whether from 
the impressions that the witness had 
made of an accused person at the place of 
occurrence he can pick out those, who, it 
is alleged, had committed the crime The 
evidence against the accused must be the 
evidence given by a witness in the wit¬ 
ness-box The identification parade in jail 

mpEi e ^ 1 « a i? rroborative evid ence as the 
mere fact that a person is in the dock as 

an accused person is likely to influence thl 
♦h n * d *i, 0f a witl ? ess a nd make him think 
ri 6 person in th e dock was the person 
he had seen committing the crime and 
thus reduce the evidentiary value of the 
evidence given in Court If a witness 

daims tE f a CUSed pers u °. n {rom before and 

claims to have seen him committing the 
crime, the question merely is of accepting 

witness dhf nJ f t v l stimon y- But where f 
fmm wl d not J 1 T’ 0W an accused person 
eHs h >? S identified the accus¬ 

ed as the person he had seen committing 

h °Th& B* 

say? &sr & as a¥ 

tV* ^ ective observation or som^miV 
eadmg likeness or the witness may have 
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seen the accused elsewhere but the im¬ 
pressions in his mind may have got mixed 
up. Where, therefore, the only evidence 
against the accused is identification evi¬ 
dence such evidence has to be taken with 
a certain amount of caution. If a witness 
has made a number of mistakes that estab¬ 
lishes that his power of observation is 
either defective or the likelihood of his 
making a mistake is greater, but the mar¬ 
gin of error becomes less and less as the 
number of witnesses identifying an accus¬ 
ed person increases. It has, therefore, been 
held that it is not safe to rely on the iden¬ 
tification evidence of a solitary witness 
and the larger the number of such wit¬ 
nesses the chances of a wrong person be¬ 
ing identified gets minimised. Also that 
mistakes made by a witness in identifica¬ 
tion detracts from the value of his testi¬ 
mony: AIR 1942 All 339 Not approved. 

(Para 4) 

Anno: Evidence Act, S. 9 N. 5. 

(b) Penal Code (I860), S. 395 — Sentence — 
Dacoity on increase in State — Deterrent 
punishment is called for — 7 years sentence 
held not excessive. (Para 11) 

Anno: Penal Code, S. 395 N. 5. 

B. S. Darbari and Krishna Shanker, for Ap¬ 
pellant; Shri Ram, Deputy Government Advo¬ 
cate, for Respondent. 

JUDGMENT: Tne appellants have been con¬ 
victed under s. 395, I.P.C., and sentenced to seven 
years' rigorous imprisonment. A dacoity was com¬ 
mitted on the night between the 11th and 12th 
February 1949, at the house of Zahari. A report 
of the incident was lodged at the Police Station, 
Zafrinagar at 9'clock in the morning of 12th Febru¬ 
ary 1949. The report was made by Zahari through 
Prasadi Chaukidar of the village. In the report 
it was mentioned that there were fifteen or sixteen 
dacoits who were armed with guns, spears, lances 
and lathis etc. A list of the property that was 
looted, the valuation of which came to about Rs. 
2.000/-, was given to the police. Investigation was 
started and some days after the occurrence the 
appellants were arrested and were committed to 
stand their trial in the court of session under 
s. 395, I.P.C. 

(2) After the conviction by the learned Sessions 
Judge the appellants have come up to this Court 
in appeal and it is urged on their behalf that on 
the evidence their guilt was not made out. The 
first two appellants Aidal and Babu are represented 
by Sri Bhagwan Swamp Darbari. No looted pro¬ 
perty was recovered from the houses of these two 
appellants. The evidence against them consists 
entirely of identification by witnesses. Aidal was 
identified by five witnesses and Babu by three. On 
11th March 1949, these two accused along with 
Azimullah, appellant No. 4, were put up for iden¬ 
tification in the District Jail at Budaun. At the 
time that the identification was held Aidal said 
that Bhim Singh was his sister's husband and knew 
him from before and the Station Officer had shown 
him to the other witnesses. Azim Ullah accused 
said that he was by profession a barber and he had 
several times visited the houses of the witnesses in 
marriages and on other occasions. Azim Ullah is 
a resident of village Raj Thai, Babu of village 
Dinaura while Aidal is a resident of village Bazpur. 
The dacoity was committed in village Budhaiti. 
So none of these three accused were residents of 
the village where the dacoity had been committed. 
The village of Budhaiti is-in the circle of Police 
Station Zairinagar while Raj Thai is in the circle 
of Police Station Islamnagar. Dniaura is in the 


circle of Police Station Gunnaur and Bazpur is 
in the circle of the same Ponce Station. 

(3> Seven witnesses were asked to identify these 
accused and the accused were mixed up with thirty 
others. The result of the identification was as 
follows: 

The accused Aidal was identified by Zahiri, 
Srimati Rewati, Lakhpat, Chetram and Bhim Sen! 

Babu accused was identified by Srimati Rewati 
Lakhpat and Bhim Sen. 

Azim Ullah accused was identified by Zahiri, 
Chetram, Jamal Chaukidar and Parshadi. 

At the time of identification of the accused 
Zahiri made one mistake. Srimati Rewati made 
one mistake, Chetram made two mistakes, Bhim 
Sen made one mistake and the other witnesses 
made no mistakes. 

(4) Tne learned Judge worked out the percentage 
and he gave to the witnesses who had made no 
mistakes, for example. Lakhpat 100 per cent marks 
and he similarly worked out percentages for other 
witnesses. Learned counsel has relied on a decision 
of this Court in — Emperor v. Debi Charan', AIR 
1942 All 339, that unless the percentage 
thus worked out comes to more than 80 per 
cent it cannot be said that a witness is a reliable 
witness. This practice of reducing the evidentiary 
value of witnesses to an arithmetical formula 
based on the result of the identification parade, I 
must say with great respect, does not appeal to me. 
At the identification parade in jail the accused are 
mixed up with several others and a witness is re¬ 
quired to pick out the man whom he claims to 
have seen committing the crime. The result of 
the identification parade is not substantive evid¬ 
ence in the case but can be used to corroborate or 
contradict the statement made by the witness in 
court. It, however, provides a useful test as it can 
be found out whether from the impressions that 
the witness had made of an accused person at the 
place of occurrence he can pick out those, who, 
it is alleged, had committed the crime. 

The evidence against the accused must be the 
evidence given by a witness in the witness-box. 
The identification parade in jail is useful as cor¬ 
roborative evidence as the mere fact that a person 
is in the dock as an accused person is likely to 
influence the mind of a witness and make him 
think that the person in the dock was the person 
he had seen committing the crime and thus reduce 
the evidentiary value of the evidence given in court. 
If a witness knows an accused person from before 
and claims to have seen him committing the crime, 
the question merely is of accepting or rejecting the 
testimony. But where a witness did not know an 
accused person from before and has identified the 
accused as the person he had seen committing the 
crime, the question arises how far such evidence 
can be relied upon. There is a possibility of even 
an honest witness making a mistake. The mistake 
may be due to defective observation or some mis¬ 
leading likeness or the witness may have seen the 
accused elsewhere but the impressions in Ills mind 
may have got mixed up. 

Where, therefore, the only evidence against the 
accused is identification evidence such evidence 
has to be taken with a certain amount of caution. 
If a witness has made a number of mistakes that 
establishes that his power of observation is either 
defective or the likelihood of his making a mistake 
is greater, but the margin of error becomes less & 
less as the number of witnesses identifying an accus¬ 
ed person increases. It has. therefore, been held that 
it is not safe to rely on the identification evidence 
of a solitary witness and the larger the number of 
such witnesses the chances of a wrong person being 
identified gets minimised. Also that mistakes 
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■made by ft witness in identification detracts from did ma^e'^s^stit?- 

I t he value of his testimony. any one till cnnuiKun u nch _ The 

(5-10) His Lordship considered the evidence ment to Dub« Sharma, unnatural con- 

against accused and agreed with the trial court suggestion 1 eye-witnesses and it 

m this appreciation, and then concluded. duct on the part of tne eye-'viwic 


made more unnatural by the admission 


( 11 ) It has lastly been urged on behalf of the who said that the witnesses, when 

appellants that the sentence of seven years should mentioned to him that Chhutkun had 

be reduced to five years. Unfortunately dacoity mur dered, did not give him the names o£ 

is a crime that Is on the increase in the State and . assa ii an ts Ram Raj was the maternal 

the time has come when if a case is established „ rand _ father 0 f a boy Kamla and it was said 

against a dacoit he should get a deterrent sentence. *>. . . connec ti 0 n with the management of 


The sentence of seven years is not too excessive. property of the minor Kamla, a dispute 

( 12 ) I see no force in this appeal and dismiss it. arose and chhutkun deceased was the Pairo- 
A/RG.D Appeal dismissed. k ar 0 f Ram Raj, and, as a result of this en¬ 

mity, Chhutkan was murdered. The learned 
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Judges have noticed this argument, and the 
objection raised by learned counsel is that, 
when the witnesses did not suggest any rea¬ 
son why they did not mention the names of 


Raja Ram and others. Applicants v. State, the assailants earlier than the time given by 
Respondent. them, it was not open to the learned Judges 

Criminal Misc. Case No. 2558 of 1950, D/- to speculate and to suggest reasons for this 
11-12-1950 unnatural conduct on the part of the wit- 

rnncfitutmn of India. Art 134(1)(c) _ nesses. Learned counsel has suggested that, if 

on £ a V e .T £ 

recor A a - .. , .. . . . . . learned Judges hearing the appeal had thought 

A question as to the weight to be at- that t hj s conduct of the witnesses was such 

tached to the evidence of witnesses on the that wou j d 'per se ’ make their evidence un- 

record in a criminal case cannot be deem- worthy 0 f credit, they would have probably in- 

ed to be sufficient ground for allowing ves tigated the matter further. As regards the 

leave under Art. 134(1)(c). (rara o) aronmpnt nHvanrpH hv learned counsel that the 


learned Judges hearing the appeal had thought 
that this conduct of the witnesses was such 
that it would 'per se’ make their evidence un¬ 
worthy of credit, they would have probably in¬ 
vestigated the matter further. As regards the 
argument advanced by learned counsel that the 


(b) Criminal P. C. (1898), Ss. 297 and 367 evidence of the witnesses should have been re- 
— Charge to jury and judgment — Compari- jected on the ground that they had not men- 
son. tioned the names of the assailants earlier, the 

In a charge to the jury the Judge’s duty learned Judges had merely suggested some 

is to sum up the entire material on the reasons why they might not have given the 

record and he is not called upon to give names at an earlier stage; the learned Judges 

his own conclusions. A judgment, how- could not have intended to lay down that, in 

ever, is not the same thing as a charge to the absence of the explanation as suggested by 

the jury. There the Judge is required to them, they would have rejected the testimony 

give his findings on the points at issue and 0 f the eye-witnesses. 

his reasons therefor. (Para 5) ( 3 ) As regards the dying declaration, the 

Anno: Cr. P. C., S. 297 N. 2; S. 367 N. 4. question of the weight to be attached to it 

Suresh Narain Mulla, for Applicants; Gov- was raised. It has been said that the deceased 


emment Advocate, for State. 


made the dying declaration one and a half 


MALIK C. J.; This is an application- un- hours after having received the injuries, and 
der Article 134(1)(c) of the Constitution for immediately after he gave the five names to 
leave to appeal to the Supreme Court. The the Sarpanch and the Panch, he became un¬ 
applicants were convicted under S. 302, I. P. C, conscious. It is suggested that the man must 
and each of them was sentenced to death by have been on the point of losing his senses 
the learned Sessions Judge of Faizabad on the and in such circumstances his dying declara- 
18th April 1950. The charge against the appli- tion could not be relied upon. This also is a 
cants was that on the 10th October 1949 they question of the weight to be attached to the 
had murdered one Chhutkun at about sunset, dying declaration. Both the' questions raised by 
The evidence against the applicants consisted- learned counsel really amount to the weight 
of the statements of eight persons who claimed to be attached to the evidence on the record 
that they were eye-witnesses to the murder, which, to our minds, cannot be deemed to be 

te« S ed " mid, before^'the LTwO) (cf^ all ° Wi " e ,MVe U ” der 

S’tsSrSuS betS teeUenceftd' ,S"“”L *5. lhe , 

was satisfied that the millt had ^ a s suggested that the words fit case in Arti- 


and agreed with the learned Sessions Judge the am Jit * k «».that section of 

that the evidence of the prosecution witnessed Sfieh Me/^ fo i lo n wed 4 , by certain other words 
was reliable and the accused had been satis- hi”attaM?fd ^ d ?f} ne th ® meaning intended to 
factorily proved to have been guilty of the attached .*° the words fit case. The cir- 

offence with which they had been charged ftJIJJfkfhi? 8 , - ln En f and ar6 entirely different 
m Th» “ ”7 «. ,geu. from the circumstances in this country In 

has laid h '^SLc° U r, nSe J f0r applicants England it is the trial Judge who gives^leave 


134 Allahabad 


Thakur Dei v. Dharam Raj (Kidwai J.) 


a 11. criminal matters before the 26th January 
1J50. Though the Judicial Committee had in 
some exceptional cases granted special leave, 
it had remarked more than once that it was 
not a Court of Criminal Appeal against con¬ 
victions recorded by the High Courts in India. 
iNo appeal would have lain to the Supreme 
Court if there was no provision in the Consti¬ 
tution for an appeal to that Court. As the 
Supreme Court could not claim the right to 
entertain appeals on the ground that it was 
exercising the prerogative right of the King, 
it was necessary to make special provision in 
the Constitution for appeals to the Supreme 
Court in criminal matters. There was an ex¬ 
ception made in those cases where the High 
Courts had reversed an order of acquittal and 
sentenced the accused to death or had with¬ 
drawn the case from the subordinate court to 
the High Court and had convicted the accused 
and sentenced him to death in those cases an 
appeal lay as a matter of right. In all other 
cases the High Court has to certify the case 
as a ‘lit’ one for appeal. We do not think that 
the intention was to alter the old established 
practice and to make the Supreme Court a 
court of Criminal Appeal so that it may exer¬ 
cise jurisdiction materially different from the 
jurisdiction exercised by the Judicial Commit¬ 
tee of the Privy Council. The Judicial Com¬ 
mittee entertained Criminal Appeals only 
where there was some contravention of the 
rules of natural justice and they were satis¬ 
fied that it had led to miscarriage of justice. 
On the question of mere weight to be attach¬ 
ed to the evidence of witnesses, no appeal 
used to be entertained by the Privy Council, 
and we do not think that an appeal on that 
ground would be entertained by the Supreme 
Court either. 


AM Raj (hulicai J.) ^ j R. 

date of its execution. The deed was avoided 
on condition that A returned the considera¬ 
tion received by her which she did not do. 
Subsequently A sued for maintenance under 
the deed; 

Held, that as the deed was adjudged to 
be void in a previous suit at the instance 
of the minor widow, no claim could be 
made under it either by the minor or by the 
adult contracting party: 30 Cal 539 (PC), 
Relied on; AIR 1927 Lah 24, AIR 1934 Lah 
480, 30 All 63, AIR 1917 Mad 630 FB and 
19 IC 610 (All), Disting. (Para 7) 

Anno: Cont. Act. S. 11 N. 2. 

(b) Equity — Principles — Person claiming 
equity must do equity. 

An equitable claim can only have 
effect given to it if it is shown that there 
is no default by the person claiming equity. 

If the person claiming equity has not ful¬ 
filled the obligation imposed upon him, he 
cannot claim that he is being inequitably 
dealt with, if the law is enforced and no 
equitable consideration is shown. 

A, a Hindu widow, relinquished her 
interest in favour of her reversioners on 
condition that they gave her certain amount 
every month for maintenance. She avoided 
the transaction on the ground of her mino¬ 
rity and the property was decreed to her 
provided she paid back certain amount re¬ 
ceived by her. She failed to pay the 
amount with the result that the property 
remained with the reversioners. A claimed 
maintenance on grounds of equity: 

Held that the claim could not be allowed 
as the state of affairs continued only be¬ 
cause of her own default. (Para 8) 


(5) The learned counsel has urged that in 
all cases where a judgment contains matters, 
which, if included in a charge to the jury, 
would amount to a misdirection and vitiate 
their verdict, leave to appeal to the Supreme 
Court should be granted. We do not think 
there is any substance in this argument. In a 
charge to the jury, the Judge’s duty is to sum 
up the entire material on the record and he 
is not called upon to give his own conclusions. 
A judgment, however, is not the same thing 
as a charge to the jury. There the Judge is 
required to give his findings on the points at 
issue and his reasons therefor. 

(6) There is, therefore, no force in this ap¬ 
plication and it is dismissed. 

A/V.B.B. Application dismissed. 


(c) Hindu Law — Widow — Maintenance — 
Right dependent on contract — Effect of her 
remarriage. 

A widow who inherits her husband’s pro¬ 
perty is not entitled to maintenance. If she 
makes a transfer of that property or if she 
relinquishes that property, then it depends 
upon the contract whether she gets main¬ 
tenance or not from the transferee or 
the. reversioner in whose favour the 
relinquishment has been made. If she is 
entitled to maintenance under the contract, 
it is immaterial that she had remarried or 
had become unchaste. She would still be 
entitled to continue to receive that mainte¬ 
nance. (Para 9) 

Suresh Chandra, for Appellant; H. W. Misra 
holding brief of Hyder Hussain, for Respon¬ 
dents, 1 to 4. 
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KIDWAI J. 

Mst. Thakur Dei, PlaintifT-Appellant v. 
Dharam Raj & others, Defendants-Respondents. 
Second Appeal No. 476 of 1946, D/- 28-3-1952. 
(a) Contract Act (1872), S. 11 — Contract by 
minor — Subsequent avoidance at the option of 
minor — Minor cannot enforce promise therein 
in his favour. 

A, a Hindu widow relinquished the pro¬ 
perty inherited by her in favour of her 
reversioners in consideration of certain 
amount and a promise to receive certain 
amount every month for maintenance. She 
sued for declaration that the relinquish¬ 
ment was void as she was minor on the 


REFERENCES: Courtwise/Chronological/ Paras 


(’03) 30 Ind App 114: (30 Cal 539 PC) 7 

(’08) 30 All 63: (5 All LJ 14) 6 

(T3) 19 Ind Cas 610: (35 All 370) 6 

(’27) 99 Ind Cas 318: (AIR 1927 Lah 24) 6 

(’35) 16 Lah 1: (AIR 1934 Lah 480) 6 


(’17) 40 Mad 303: (AIR 1917 Mad 630 FB) 6, 7 

JUDGMENT: Aditya Prasad died possessed 
of some immoveable property. He left no issue 
but he left a widow Thakur Dei who succeeded 
to his property in May 1921. She obtained 
mutation of names in her favour. Thereafter 
on the 22nd of May, 1925, Thakur Dei in con¬ 
sideration of a sum of Rs. 2,000/- paid in cash 
and in lieu of a promise to pay a monthly main¬ 
tenance of Rs. 5/- contained in the document, 
executed a deed of relinquishment in favour of 
Dharam Raj, defendant No. 1, Jitau, father of 
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respondents Nos. 2 to 4, Khelan, father of res¬ 
pondents Nos. 5 to 9 and Ram Lai. It is agreed 
that these four persons were at the time nearest 
reversioners of Aditya Prasad. Ram Lai died 
and his rights were inherited by Dharam Raj 
and Jitau. 

* (2) In 1933 Thakur Dei instituted a suit for 
possession of the property which she had relin¬ 
quished on the allegation that she was then a 
minor and that therefore the deed of relinquish¬ 
ment was void. Khelan did not contest the suit. 
The other persons did contest. Eventually it 
was found that Thakur Dei was a minor at the 
date when she executed the deed of relinquish¬ 
ment which was, therefore, void. The Court 
however, ordered that Thakur Dei should refund 
a sum of Rs. 1,500/- to Dharam Raj and Jitau 
before she could be entitled to possession of 
three-quarters of the property covered by the 
deed of relinquishment. With regard to one- 
quarter, which fell to the share of Khelan a 
decree for immediate possession was passed in 
favour of Thakur Dei. Thakur Dei never paid 
the sum of Rs. 1,500 and consequently she did 
not obtain possession of three-quarters of the 
property. 


(3) On the 30th of May, 1945, Thakur Dei 
instituted the suit out of which this appeal arises 
claiming a sum of Rs. 135/- as maintenance 
allowance for three years from Dharam Raj and 
the sons of Jitau. She also impleaded the sons 
of Khelan but stated in the plaint that they 
were impleaded as 'pro forma* defendants and 
no claim was made against them. The mainte¬ 
nance was claimed at the rate of Rs. 3/12/- per 
month, Re. 1/4/- per month being the share 
of Khelan’s branch, which Was not claimed. 

(4) The Munsif Utraula, District Gonda, 
framed five issues. He found that the plaintiff 
was not entitled to any maintenance under Ex. 1 
or under the Hindu Law. He further found that 
the agreement (Ex. 1) had been superseded by 
the decree in the case instituted by Thakur 
Dei for possession of the property. He gave 
findings on other issues also but as will appear 
presently, it is not necessary to enter into them. 
The suit was accordingly dismissed. 

*• (5) , ^akur Dei appealed. The learned Addi- 
tionai Civil Judge of Gonda upheld the findings 

on * wo Points mentioned 
and disrrnssed^ the appeal. She has come up 
to this Court in second appeal. Several points 
have been raised in it namely, 

' (1) that the provision of Ex. 1, the deed of 
relinquishment, which is for the benefit of the 
minor is enforceable at her instance; 

( 2 ) that at any rate since Thakur Dei never 
got back possession of the property she is 
in equity entitled to the maintenance made 
payable out of it in consideration for the deed 
of relinquishment; and 

t . hat ‘he >wer appellate Court has 
erred in not giving its decision on other 
points raised in the case.** 

*1 the first proposition, reliance is 

& d nfi P ? n J 7 The F,rm Bhola Ram v. Bhagat 
* 99 Ind Cas 318 (Lah): — ‘Abdul Ghaffar 
Salta Raji', 16 Lah ■$£$£ 
Dube v.-Pran Singh’, 30 All 63; — -Raghava 

308 sb a V nH Snn -w S r^ Ra /t a u a Chariar ’’ 40 Mad 
19 Ind? Caf Hu) W T alldad Khan v. Janak Singh’, 
laid HnS In 3,1 t hese eases it has been 
that a Promise may be made to a 

even'thouffh^rtf’ th( * efor ®> enforce that promise 
andinwhfih ft contract which he entered into 
m tow the Promise is contained is void 

in -SeTSX T y , s be sa i d ° f .these decisions, 
view of the decision of their Lordships of 


the Judicial Committee in — ‘Mohon Bibee v. 
Dharmoaas Ghose’, 30 Ind App 114 (PC), which 
is differentiated in these cases, it must be 
held that none of these cases applies to the 
present appeal. In all these cases, the contract 
itself was sought to be enforced by the minor 
lor his benefit and it appears that the Courts 
were occupied more by equitable considerations 
than by the principle laid down in the Contract 
Act and the Transfer of Property Act. But the 
principal thing to notice is that the whole con¬ 
tract was upheld and enforced and in none 
of these cases was the contract avoided in so 
far as the adult contracting party was con¬ 
cerned and enforced in so far as the minor was 
concerned. In the present case, in a previous 
•uit at the instance of the minor the contract 
has been adjudged to be void. That being so, 
no claim could be made under it either by the 
minor or by the adult contracting party. It is 
to be noticed in this connection that what would 
happen in such an eventuality was left un¬ 
decided in the Full Bench case of — ‘Raghava 
Charier v. Srinivasa Raghava Chariar’, 40 Mad 
308, in which Ayyangar, J. says at page 327: 

“I am therefore inclined to hold that a pay¬ 
ment of money for the purchase of goods or 
an advance of money as a loan, by a minor, 
passes the property in the money; whether it 
passes absolutely or whether the minor can 
avoid the transaction at his option is a ques¬ 
tion which it is unnecessary to consider.” 


In the present case, that question has been 
considered in the previous litigation and the 
contract has been avoided at the option of the 
minor. It cannot, therefore, be enforced at the 
instance of that very person who had avoided it. 

(8) Coming now to the plea based on equity, 
that can only have effect given to it if it is 
shown that there is no default by the person 
claiming equity. If the person claiming equity 
has not fulfilled 'the obligation imposed upon 
him, he cannot claim that he is being inequit¬ 
ably dealt with, if the law is enforced and no 
equitable consideration is shown. In the pre¬ 
sent case the decree passed in the previous suit 
set aside the contract but directed that Thakur 
Dei should pay the consideration which she had 
already received before she could get back the 
property. She failed to make the payment as 
directed by the decree and it is for this reason 
that the property has not been returned to her. 
The property is held by the respondents Nos. 1 
to 4 not under the contract (Ex. 1) which is 
void but because of the default of Thakur Dei 
m making payment. Thus she is the owner 

u* u 0t t° actual possession because 

she has not refunded the consideration which 
she received for the void transfer and though 
Court judged the transfer to be void it directed 
her to repay. She cannot claim to be entitled 

tinnaj ;® U( lu ance becaus * the property still con- 
* th * e P^ ss ^ ss . 10n respondents 1 to 4 

own default^ ° f afTaxrs exists by reason o£ her 

rtfjS J? ith # r u gar i to , the issues tha * were not 
disposed of by the lower appellate Court no 

HuMTftnpt vf n # e °\ ade by Thakur Dei. What 

eititSl“L h !2 found . ,s that Thakur Dei is not 
entitled to pay maintenance under the Hindu 

hv'L be ^ aUSe succeeded to the property "eft 

K y t T dece § se d husband. A widow who inherits 

tenaSc“ Sba H is J 01 -5MK 

umance. 11 she makes a transfer of that 
perty or if she relinquishes that property then 
mafn£f nds Upon the con tract whether she gets 

S“SS r Ce ta r K tr ° m . the ‘^feJee „ e r?h1 

reversioner in whose favour the relinquish- 
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ment has been made. There can be no doubt 
that the view of the lower Court on this aspect 
of the matter is perfectly in accordance with 
law. Tnakur Dei was thus entitled in the pre¬ 
sent case to maintenance not as a Hindu widow 
but because she had a claim under Ex. 1. It 
was, therefore, wholly unnecessary to decide 
whether she has remarried or she had become 
unchaste and the Court below was quite right 
in saying that if she w f as entitled to mainten¬ 
ance under Ex. 1 it was immaterial that she 
had remarried or had become unchaste. She 
would still be entitled to continue to receive 
that maintenance. It is only because the lower 
appellate Court has agreed with the trial Court 
that Thakur Dei is not entitled to maintenance 
under Ex. 1 that the suit has been dismissed. 
As I have already stated she can base no claim 
under it on equitable considerations. 

(10) This appeal, therefore, fails and is dis¬ 
missed with costs. 

B/D.R.R. Appeal dismissed. 


AIR. 1953 ALL. 136 (VoL 40, C. N. 38) 

P. L. BHARGAVA J. 

Sapattar Singh, Applicant v. State. 

Criminal Revn. No. 903 of 1951, D/- 28-2-1952. 
Evidence Act (1872), S. 114,Dlus. (a) — Pre¬ 
sumption under — Explanation of accused. 

The presumption under S. 114, illustra¬ 
tion (a) can be raised only if the person 
found in possession is unable to account for 
his possession. Three she-buffaloes belong¬ 
ing to the complainant were stolen. One M 
saw one of the three she-buffaloes tied in 
the accused’s ‘gher’ and informed the police 
about it; and the Sub-Inspector of police re¬ 
covered the she-buffalo from inside the 
accused’s gher. The accused admitted that 
the she-buffalo was recovered from inside 
the ‘gher’; but he alleged that he had not 
kept her there, that she might have been 
tied there by somebody and that he had no 
knowledge about it. According to the evi¬ 
dence available on the record, the ‘gher* was 
open and accessible to everyone. It had not 
been established beyond doubt that the 
accused alone was in possession of this 
‘gher’ and as such of the she-bufTalo kept 
therein. 

Held that in the circumstances the possi¬ 
bility of some person other than the accused 
putting the she-buffalo inside the gher un¬ 
noticed was not wholly ruled out. Even if 
the explanation offered by the accused was 
not proved by any convincing evidence, it 
could have been considered as probable and 
reasonably true, and sufficient to raise a 
doubt in the mind of the Court as to the 
guilt of the accused. It was for the prose¬ 
cution to establish all the circumstances 
upon which a presumption could be raised 
under S. 114, illustration (a), and there was 
no question of burden being shifted on to 
the accused at any stage. He was only 
bound to account for his possession and 
offer an explanation which might reason¬ 
ably be true. The presumption under S. 114, 
illustration (a) could and should not have 
been raised in the circumstances of the 
case. (Paras 8, 9) 

Anno: Evid. Act, S. 114 N. 7. 

S. S. Dhawan, for Applicant; S. K. Dongre, 
for the State. 


ORDER : This is an application in revision 
by Sapattar Singh, son of Sanmukh Singh, a 
resident of village Tabar, P. S. Nakur, in the 
district of Saharanpur. Tne applicant was con¬ 
victed by a Magistrate of the first class of Saha¬ 
ranpur for an oiience punishable under S. 411, 
Penal Code and he was sentenced to undergo 
rigorous imprisonment for three months and to 
pay a fine of Rs. 100/- or, in default of payment 
of fine, to undergo two weeks’ further rigorous 
imprisonment. Against his conviction and sen¬ 
tence the applicant filed an appeal in the court 
of the Sessions Judge of Saharanpur, who up¬ 
held the conviction as well as the sentence. 
Now, the applicant has filed this revision. 

(2) It has been found by the courts below 
that three she-bulfaloes belonging to the com¬ 
plainant, Kundan, were stolen in the night bet¬ 
ween the 29th and the 30 th September 1949; 
that on the 12th October 1949, Malkhan Singh, 
P. V/., saw one of the three she-buffaloes tied 
in the applicant’s ‘gher’ and informed the police 
about it; and that the Sub-Inspector of Police 
recovered the she-buffalo from inside the appli¬ 
cant’s *gher\ 

(3) After the theft was discovered an alarm 
was raised the same night and a search for the 
she-buffaloes was started but they could not be 
traced. No report of the theft was, however, 
lodged with the police until the 11th October 
1949. As a result of the investigation which 
followed the recovery, the applicant was pro¬ 
secuted under Ss. 380 and 411, I.P.C. The 
Magistrate acquitted him of the charge under 
S. 380 and convicted him under S. 411, I.P.C. 

(4) The applicant admitted that the she- 
buflalo was recovered from inside the ‘gher’; 
but he alleged that he had not kept her there, 
that she might have been tied there by some¬ 
body and that he had no knowledge about 
it. 

(5) There is nothing on the record to show 
that the applicant had kept the she-bufTalo 
there, and, from the fact that the she-bufTalo 
was recovered from inside the ‘gher’ of the ap¬ 
plicant, the courts below have raised a pre¬ 
sumption, under S. 114, illustration (a), Evi¬ 
dence Act, that the applicant was in possession 
of the she-bulTalo and had received the same 
knowing it to be stolen property. Evidently, the 
courts below did not consider the explanation 
offered by the applicant sufficient. 

(6) Learned counsel for the applicant has, in 
this revision, contended that having regard to 
the circumstances of the case no presumption 
under S. 114, illustration (a), Evidence Act, 
could or should have been raised. He has point¬ 
ed out that, according to the evidence available 
on the record, the ‘gher’ was open and accessi¬ 
ble to everyone; and in support of this conten¬ 
tion reliance has been placed upon the facts 
found by the courts below that Malkhan 
Singh, while passing by the ‘gher’, had noticed 
the she-buflalo tied inside it and that the Sub- 
Inspector was able to recover the same. He has 
also pointed out that the ‘gher* was practically 
abandoned; that it was not alleged that the 
Sub-Inspector had, before recovering the she- 
bulTalo, to make any effort to have the 'gher' 
opened; and that a bad character occupied the 
‘gher’ adjoining the gher from which the she- 
buffalo was recovered. 

Reference has already been made ttv the find¬ 
ings of fact recorded by the courts below. It 
appears from the evidence that the ‘gher* from 
where the she-bufTalo was recovered, was at a 
distance of about two furlongs from the house 
of the applicant, and that it was not being used 
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by the applicant or anybody else. The fact 
that Malkhan Singh was aole to see me sne- 
buffalo tied inside the ‘gher’ goes to show that 
it was open. In the recovery list, the *gher’ has 
been described as a thatched ‘kotha'; conse¬ 
quently, unless it was open, what was there in¬ 
side could not be seen by a person passing by 
the ‘gher*. Further, if the ‘gher* was not being 
used, it was hardly necessary to close it. 

It also appears from the evidence that ad¬ 
joining the *gher’ from where the she-buffalo 
was recovered there is the ‘gher* of one Sona, 
who is said to be a bad character. The omission 
on the part of the investigating officer to pre¬ 
pare a site plan is significant and the applicant 
can take advantage of it. In the circumstances, 
stated above, the possibility of some person 
other than the applicant putting the she- 
buffalo inside the 'gher* unnoticed is not wholly 
ruled out. 

(7) Learned counsel holding the brief of the 
Government Advocate has pointed out an ob¬ 
servation in the judgment of the court below 
to the effect that the accused’s relations were 
nearby in the plots and argued that if any 
stranger had taken the she-buffalo inside the 
‘gher’ the relations of the applicant must have 
seen him and protested. There is nothing on the 
record to show who these relations were. The 
evidence on the record only shows that some 
relations of the applicant were cutting grass in 
the fields. How far away those fields were and 
whether the persons in the fields were seated in 
a position so as to be able to notice the en¬ 
trance door of the ‘gher’ and the persons enter¬ 
ing through it, is not at all clear from the evi¬ 
dence. 

(8) The presumption under S. 114, illustration 
(a), Evidence Act, can be raised only if the per¬ 
son found in possession is unable to account for 
his possession. In this case, it has not been 
established beyond doubt that the applicant 
alone was in possession of this ‘gher’ and as 
such of the she-buffalo kept therein. It appears 
from the evidence on the record that the appli¬ 
cant has got a father and two brothers and 
that all of them live together and have joint 
cultivation. In view of the evidence just refer¬ 
red to, it is difficult to hold that the applicant 
alone is the owner in possession of the ‘gher’, 
from . where the she-buffalo was recovered 
Even if we assume that the applicant alone was 
in Possession of the gher, his explanation that 
the she-buffalo might have been put in the 
gher by somebody unnoticed under the circum¬ 
stances mentioned above, cannot be ruled out 
as^ wholly unreasonable or untrue or impossi- 

(9) Even if the explanation offered by the 
applicant were not proved by any convincing 
evidence, it could have been considered as pro- 
bable and reasonably true, and sufficient to 
raise a doubt in the mind of the Court as to 
the guilt of the applicant. It was for the prose- 
Icution to establish all the circumstances upon 

presumption could be raised under S 
U4, illustration (a), Evidence Act, and there 

SS? a n«i? UeS . t10 ? of bl i rden bein e shifted on to 
" at any stage. He was only bound 

DlimaH^n l°- r u hls ■ p ° ssession and offer an ex- 
whl f h , m ‘ght reasonably be true The 

SmSsT th Ut fonvard ° n behalf of the appli- 
S ‘ h l th ? presumption under S. 114, illus- 

havehiS?’ E y iden . ce A ct » could and should not 

case ln £ he clrc umstances of this 

case must, therefore, be upheld. 

traffi ./LA Presumption under S. 114, illus¬ 
ion (a), Evidence Act, cannot be raised in 


the circumstances of this case, there is no other 
evidence on the record on which the conviction 
of the applicant under S. 411, Penal Code, can 
be rested. In this view of the matter, this re¬ 
vision is allowed, the conviction of, and the 
sentence imposed upon the applicant are set 
aside. The applicant, who is on bail, need not 
surrender. The bail bonds executed by him are 
cancelled. The fine, if paid, will be refunded. 
B/D.H. Revision allowed. 


AIR. 1953 ALL. 137 (Vol. 40, C. N. 59) 

P. L. BHARGAVA J. 

Jai Ram and another, Convigts-Applicants v. 
State. 

Criminal Revn. No. 551 of 1951, D/- 26-2-1952. 
Criminal P. C. (1898), S. 350A — Proceedings 

— Meaning of — Non-compliance with section 

— Effect — (Words and Phrases — Proceed¬ 
ings). 

In order to save the order or the judg¬ 
ment of the Bench from being invalid under 
S. 350A, the Magistrates constituting the 
Bench ought to have been present on the 
Bench throughout the proceedings. The ex¬ 
pression 'proceedings’ with reference to a 
case, would imply taking of steps in con¬ 
nection with the further progress of the 
case. When a case is listed for hearing and 
the case is taken up by the court and an 
order is made in the case, it would be pro¬ 
ceedings in the case. It is not possible to 
confine the word 'proceedings’ to the re¬ 
cording of evidence only. (Para 12) 

Where the Magistrates constituting the 
Bench who pass the judgment have not 
been present throughout the proceedings, 
the judgment is not protected by S. 350A 
and must be held invalid. (Paras 14, 15) 
Anno: Cri. P. C., S. 350A N. 4. 

B. C. Saxena, for Applicants; S. K. Dongre. 
Brief Holder for the Asst. Govt. Advocate, for 
the State. 

ORDER: This is an application in revision fil¬ 
ed on behalf of Jairam and Satyaram, who are 
own brothers and were convicted by the Bench 
Magistrates of Bhogaon, in the district of Main- 
puri, for offences punishable under ss. 147, 452 
f nd j «'^’ an d each of them was sentenced 

to different terms of imprisonment and fine. 
On appeal, the Assistant Sessions Judge of Main- 
puri set aside the conviction of the applicant-' 
under s. 147, I.P.C. but upheld their conviction 
under ss. 452 and 323 I.P.C. The applicants have 
now come up to this Court in revision. 

(2) On behalf of the applicants, the first 
point urged in this revision is that the Bench 
Magistrates, who delivered the judgment, were 

reprisal 611 ! on . the Bench throughout the pro- 
nut*^ thfc" reference to the order sheets bears 
out this contention of the applicants’ learned 
counsel. The case was transferred to the Bench 
Magistrates on the 21st January 1950. When 
this case was taken up by the Bench Magis 
trates on the 15th March 1950 the Magistrate-- 
present on that date were Dr. Janki ^Prasad 

dat S J a fh« d , C . haudh 5 i Sheoraj Singh. On that 
date, the statement of certain witnesses werp 

thp°paQ d and i be other w ^nesses being absent 
the case was adjourned to the 5th April 1950 On 

Janki 1! St d date ’ onl ^ tha Magistrate Sr 
Shwraf lneh MlS M a ^ a f S ? resent and Chaudhri 
order-sheet of this date goes to show that as the 
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quorum was not complete, the case was adjourn¬ 
ed. The order-sheet also goes to show that the 
quorum prescribed for this Bench was of two ma¬ 
gistrates. The case was then adjourned to April 
~9> 1950 and the case had to be adjourned to the 
25th of April 1950 for want of a quorum. On the 
25th April 1950, all the three magistrates who 
constituted the Bench namely Dr. Janki Prasad 
Misra, Chaudhri Sheoraj Singh and Chaudhri 
Bijai Singh were present. Certain witnesses were 
produced and cross-examined and the case was 
adjourned for the recording of further evidence 
to the 10th May 1950. On the order-sheet, 
against the date 25th April 1950, there is a note 
showing that the accused persons did not claim 
a de novo trial, apparently in view of the fact 
that the constitution of the Bench had been 
changed. 

(3) On the 10th May 1950, the case had to be 
adjourned for want of quorum to the 17th May 
1950. On the last mentioned date again the 
case had to be adjourned for want of quorum. 
But it is to be noted that on this date Satyaram 
accused was absent and his absence was excus¬ 
ed by an order made by Dr. Janki Prasad Misra 
who was present on the bench. 

(4) When the case was taken up on the next 
date of hearing, namely, the 1st June 1950, it 
appears from the order-sheet that the consti¬ 
tution of the bench was again changed and the 
bench so constituted was described as “Jadid 
Bench”. The bench magistrates present on that 
date were Dr. Janki Prasad Misra and Chau¬ 
dhri Bijai Singh. On this date also, a note has 
been made on the order-sheet on behalf of the 
accused persons stating that they did not want 
to claim a ‘de novo* trial. On the 14th June 
1950, again the quorum was not complete and 
only Dr. Janki Prasad Misra was present and 
an order adjourning the case awaiting the re¬ 
ceipt of the report regarding an examination of 
the medical witness was passed. On the next 
date of hearing i.e. on the 29th June 1950, the 
Bench Magistrates present were Dr. Janki Pra¬ 
sad Misra and Chaudhri Bijai Singh and the 
case had to be adjourned again as the report 
about the examination of the medical witness 
was not received. On the same date, an order 
was made by the Bench directing the summon¬ 
ing of the injury register from the hospital 
under s. 540, Criminal P. C. 

(5) When the case was taken up next on the 
13th July 1950 it appears that all the three 
Bench Magistrates were present. On this date 
again, a note was made on the order sheet on 
behalf of the accused persons that they did not 
want to claim a de novo trial. The case had 
to be adjourned as the report about the exami¬ 
nation of the medical witness had not been re¬ 
ceived. On the 19th July 1950, which was the 
next date of hearing the bench magistrates pre¬ 
sent were Dr. Janki Prasad Misra and Chaudhri 
Sheoraj Singh. On this date, the case was ad¬ 
journed for the recording of the defence evid¬ 
ence to the next date of hearing viz. the 27th 
July 1950. On the last mentioned date, the 
Bench magistrates were Dr. Janki Prasad Misra 
and Chaudhri Sheoraj Singh. After the hear¬ 
ing, the case was adjourned to the next date 
viz. the 31st July 1950 for delivery of judgment. 
Judgment was not delivered on the 31st July as 
the quorum was not complete. The judgment 
was delivered on the 17th August 1950 by Dr. 
Janki Prasad Misra and Chaudhri Sheoraj 
Singh. 

(6) Learned counsel for the appellant has 
contended that as Chaudhri Sheoraj Singh who 
had delivered the judgment along with Dr. Janki 


Prasad Misra was not present on the Bench 
throughout the proceedings the judgment is in¬ 
valid, and as such it should be set aside. 

(7) Learned counsel holding the brief of the 
Government Advocate has urged that Ch. Sheo¬ 
raj Singh was present on the material dates on 
which the evidence in the case was recorded. 

(8) Learned counsel for the applicants has 
relied upon the provisions contained in s. 350A, 
Criminal P. C. which is in these terms: 

‘ No order or judgment of a Bench of Magis¬ 
trates shall be invalid by reason only of a 
change having occurred in the constitution of 
the Bench in any case in which such order or 
judgment is passed is duly constituted and the 
Magistrates constituting the same have been 
present on the Bench throughout the proceed¬ 
ings.” 

The section deals with the effect of the change 
in the constitution of a Bench of Magistrates 
upon the order or judgment of the Bench and 
lays down when the change shall not invalidate 
the order or judgment. 

(9) Section 15, Criminal P. C. empowers the 
Provincial Government to constitute Benches of 
two or more Magistrates. The notification of 
the Provincial Government constituting the 
Bench at Bhogaon is not before me; but it 
appears from the record that the said Bench 
consisted of three Magistrates, viz., Dr. Janki 
Prasad Misra, Chaudhry Sheoraj Singh and 
Chaudhrv Bija Singh; and under the rules fram¬ 
ed under s. 16 of the Code two Magistrates 
could constitute a Bench for trial of cases trans¬ 
ferred to the Bench. In other words, two Magis¬ 
trates could form a quorum. 

(10) It is not contended that there was any 
change in the constitution of the Bhogaon 
Bench, although it has been pointed out that 
there were frequent changes in the constitution 
of the Bench, before which the trial of this case 
had commenced. That Bench consisted of two 
Magistrates, viz., Dr. Janki Prasad Misra and 
Chaudhry Sheoraj Singh; and the said Bench 
recorded part of the evidence in the case. On 
two subsequent dates at different intervals the 
Bench which took up this case was constituted 
of all the three Magistrates. These changes in¬ 
vited on each occasion a statement from the 
accused persons that they did not want to claim 
a ‘de novo* trial. The Bench which consisted of 
Dr. Janki Prasad Misra, Chaudhry Sheoraj 
Singh and Chaudhry Bijai Singh, recorded fur¬ 
ther evidence in the case. The constitution of 
the Bench was again changed and the Bench so 
constituted is described as ‘Jadid’ or new Bench, 
This Bench consisted of Dr. Janki Prasad Misra 
and Chaudhry Bijai Singh. When this Bench 
was constituted it was again stated on behalf 
of the accused persons that they did not want to 
claim a 'de novo’ trial. 

(11) In view of the provisions of S. 350A, 
Criminal P. C. these changes in the constitution 
of the Bench would not have been material if 
the Magistrates constituting the Bench, which 
started the trial of the case, had been present 
on the Bench throughout the proceedings. If wo 
take the first Bench, that is the Bench before 
which the evidence was first recorded. Dr. Janki 
Prasad Misra and Chaudhrv Sheoraj Singh 
should have been present on the Bench through¬ 
out the proceedings; if we take the second 
Bench, all the three Magistrates should have 
been present throughout the proceedings; and if 
we take the third Bench, or Jadid Bench, Dr. 
Janki Prasad Misra and Chaudhrv Bijai Singh 
should have been present throughout the pro¬ 
ceeding. But, we find from the record that only 
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one Magistrate, namely, Dr. Janki Prasad Misra 
was present throughout the proceedings and the 
other two Magistrates, or even Chaudhry Sheo- 
raj Singh, who joined Dr. Janki Prasad Misra 
in delivering the judgment in the case, were not 
present throughout the proceedings. 

(12) The argument of the learned counsel 
holding the brief of the Government Advocate 
that Dr. Janki Prasad Misra and Chaudhry 
1 Seoraj Singh were present on all the material 
dates on which evidence was recorded, has, in 
my opinion, got no force. In order to save the 
order or the judgment of the Bench from being 
invalid the Magistrates constituting the Bench 
ought to have been present on the Bench 
throughout the proceedings. The dictionary 
meaning of the word ‘proceedings* is the course 
of procedure in an action at law; and an act, 
measure or step in a course of business or con¬ 
duct. Hence, the expression ‘proceedings* with 
reference to a case, would imply taking of sieps 
in connection with the further progress of the 
case. When a case is listed for hearing and the 
case is taken up by the court and an order is 
made in the case, it would be proceedings in 
the case. It is not possible to confine the word 
'proceedings’ to the recording of evidence only. 
On a particular date of hearing, on which evi¬ 
dence has to be recorded, a witness may be 
absent in spite of sufficient service and an order 
may be made directing the issue of a proclama¬ 
tion or warrant against the witness or wit¬ 
nesses who are absent. That would be a pro¬ 
ceeding in the suit, even though no evidence 
is recorded on that date. Similarly, on any par¬ 
ticular date the accused might be absent owing 
to illness or otherwise and an order may be 
made either dispensing with the presence of the 
accused or for the issue of a warrant for secur¬ 
ing their presence. In either case, proceedings 
will have to be recorded in the case. 

(13) In the present case, we find that part of 
the evidence was recorded on the first date of 
hearing and some part was recorded on a sub¬ 
sequent date of hearing. During the interval, on 
some days the case had to be adjourned await- 
mg the return of the report of the commission 
which had been issued to Sitapur for the re¬ 
cording of the statement of the medical wit¬ 
ness; on one date, the court dispensed with the 

of 0n ?u 0f t l ie accused person who was 
absent; on another date the Bench directed the 

*“ lng °i a docun ? ent under S. 540, Crimi- 
n? 1 /;; and on another date time was allow- 

lu f fh r J he i P * roduc l!2 n °\ defence witnesses. On 
all these dates, although no evidence was re- 

™™ ed - some proceedings were taken in the 

3 . the dates on which the proceedings 
L he u a - s ? the Magistrates consti- 
Bench, \vhich started the trial of the 
case and which delivered the judgment in the 

raf%fn h »h ? h haVe b6en present - Chaudhry Sheo- 
bAm! gh u, W u° ' vas one of the members of the 
which started the trial of the case and 

case h w?s en nn h f n hlCh , delivered judgment in the 

not present on some of the dates on 
which proceedings were recorded in this case 

presenron f J° r® , record f that whoever was 
2’,“ a Particular date of hearing pro- 

2n d i a * h f?, r , the . case: the only precaution 

pteV£dr re a Va e fir m MagiState "" 

Benol! ™£j°£ ding t0 * he general rule of law the 
and re ?° rded Proceedings in the case 

judg^ipnt d in d »t vidence sh ° u ! d have pronounced 
waTjot ntt'f ? nd lf th *s general rule 
Bench L?,if ^ l he ^dgment delivered by a 
aench could have been saved from being de¬ 


clared invalid if the provisions of S. 350A, 
Criminal P. C., were complied with. In the 
present case, the general rule was violated and 
the case does not fall within the exception 
mentioned in S. 350A of the Code, inasmuch as 
the Magistrates constituting the Bench which 
delivered the judgment, were not present 
throughout the proceedings. 

(15) The judgment which is being challeng¬ 
ed in this revision, as already stated, was de¬ 
livered by Dr. Janki Prasad Misra and Chau- 
dhri Sheoraj Singh. It is true that a Bench so 
constituted had commenced the trial of this 
case, but as pointed out above there were fre¬ 
quent changes in the personnel of the Bench 
and that Chaudhry Sheoraj Singh was not pre¬ 
sent on the Bench throughout the proceedings. 
The judgment delivered is, therefore, not pro¬ 
tected by S. 350A, Cr. P. C. and must be held to 
be invalid. The judgment being invalid the 
applicant’s conviction must be set aside. 

(16) The revision is, therefore, allowed; and 
the conviction of and the sentences imposed 
upon the applicants are set aside. Having re¬ 
gard to the petty nature of the offence and the 
time which has elapsed since the incident took 
place on the 20th September 1949, I do not 
order a retrial in this case. The applicants are 
acquitted. Fine, if paid by them, will be re¬ 
funded. The bail bonds executed by them are 
cancelled. 


B/V.B.B. 


Revision allowed. 
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Ram Adhar, Appellant v. Nem Kumar, Res¬ 
pondent. 

Ex. Second Appeal No. 391 ol 1948, D/- 30-1- 
19a2. 

Civil P. C. (1908), S. 11 — Execution pro¬ 
ceedings — Execution application becoming 
fructuous — No objection on ground of limita¬ 
tion raised — Subsequent application — Objec¬ 
tion that previous execution was lime barred 
cannot be raised. 

Where an application for execution had 
proved fructuous in part or in whole, for 
instance, where a certain property had 
been sold in execution of the decree and 
the sale confirmed as if the application was 
not open to any objection on the score of 

even though the judg- 
™ th a ? bt ° r ha , d S 01 raised an y objection 
th/rm, , gr0 , ur ! d ’ l } U must be de emed that 
thatch 1 Ft at ,- ea f b y implication decided 
ihSLS! . apphcation was within time and 
iberefore, a subsequent objection that the 

bevonH U Hmi° r e ?fu tio ? had been made 
beyond time would be barred by the rule 

of constructive res judicata : AIR 1936 All 

21 (FB) FoU. AIR 1938 AU 89 DistinguUh! 

a r, (Paras 7, 12) 

Anno: C. P. C., S. 11 N. 23. 

for^Respondent. 3 ^ ^ Appellant : B - S- Darbari, 

p^ E ^? CES: Courtwise /Chronological/ Paras 
(36) AIR 1936 All 21: (58 AU 313 FR\ n 

IhtqtS a 1 !? 8 AU 89: (173 Ind CasF 428) 7 

simple mortgf/e 66 d^ed^^th^AuS ? 92 { 
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and was passed on a compromise fixing instal¬ 
ments on the 4th November 1931. No instal¬ 
ments having been paid, the decree-holder ap- 
plied_ lor the pieparation of a final decree on 
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thus made on the last day of limitation and 
was, therefore, within time. 

(3) On the 5th December 1934, the court 
ordered that a final decree be prepared, and 
such a decree was prepared on the 19th Febru¬ 
ary 1935. 

(4) On the 19th October 1938, the first appli¬ 
cation for execution was made. This was ob¬ 
viously after the expiry of three years from 
the date of the final decree and had, therefore, 
been made beyond time. The application having 
been dismissed for default, a second applica¬ 
tion, also dismissed for default, and then a 
third, likewise dismissed for default, were 
made. Finally, the fourth and last application 
for execution was made on the 15th February 

1943. These applications for execution, barring 
the first, were all within time in the sense that 
they had been made within three years of the 
previous order. 

(5) After the said fourth application for exe¬ 
cution had been made, the execution was trans¬ 
ferred to the Collector under S. 65, C. P. C. A 
portion of the property mortgaged was then 
sold in execution on the 21st February 1944, the 
sale being confirmed on the 21st March 1944 
and a sale-certificate granted on the 29th May 

1944. On the 6th July 1944, an application was 
made by the auction-purchaser to the civil 
court for possession being delivered to him, and 
the court directed the Amin to do so by the 
31st August 1944. On the 12th August 1944, ob¬ 
jections were filed by the judgment-debtor- 
appellant : 

(1) that the application dated the 5th Novem¬ 
ber 1934 for the preparation of a final decree 
was beyond time and 

( 2 ) that the first application for execution 
dated the 19th October 1938, being time- 
barred, the subsequent applications including 
the proceedings on the 4th application for exe¬ 
cution were all contrary to law. 

On this latter objection it was pleaded that 
the fourth application for execution was itself 
time-barred. 

(6) It is now conceded that the day previous 
to the date of the application of the 5th Novem¬ 
ber 1934, for the preparation of a final decree 
being a Sunday, that application could be 
taken as within time, and the only question 
now to be decided is whether the fourth appli¬ 
cation for execution dated the 15th February 
1943 was or was not within time in view of the 
grounds alleged by the judgment-debtor, as al¬ 
ready stated. 

(7) Both the courts below rejected the objec¬ 
tion of the appellant in this behalf on the au¬ 
thority of the Full Bench case in — 'Genda Lai 
v. Hazarilal’, AIR 1936 All 21 (FB). The judg¬ 
ment-debtor relied on a later decision of a 
Bench of this Court in the — ‘Collector of 
Benares v. Jai Narain Rai', AIR 1938 All 89, 
but those Courts were of the opinion that this 
ruling had in no way modified the legal position 
established by the earlier Full Bench case. The 
rule laid down in the Full Bench case was that 
where an application for execution had proved 
fructuous in part or in whole, for instance, 
where a certain property had been sold in exe¬ 
cution of the decree and the sale confirmed as 
if the application was not open to any objection 


on the score of limitation, then, even though 
the judgment-debtor had not raised any obiec 
tion on that ground, it must be deemed that the 

ti°n for execution had been made beyond time 
was barred by the rule oi constructive res judi¬ 
cata. Sulaiman C. J. when delivering the main 
judgment of the Full Bench, laid down the law 
mus ■ 

“Where no objection to the execution is taken 
but the application becomes partly or wholly 
fructuous and such fructification necessarily 
involves the assumption that the application 
was made within limitation, then alter such 
fructification the judgment-debtor is debarred 
by the principle of res judicata’ from raising 
tiie question that that application was not 
within limitation.” 


(8) Niamat Ullah J., one of the Judges of the 
Bench, put the same position in a somewhat 
more elaborate form. His Lordship said : 

“As to whether it was finally decided depends 
upon the manner in which the proceeding ter¬ 
minated. If the ultimate result of the pro¬ 
ceeding was such as to be accountable only 
on the hypothesis that the question of limi¬ 
tation was decided in a certain manner, it 
may be deemed not only to have been direct¬ 
ly and substantially in issue, but also to have 
been finally decided. For instance, if the 
question of limitation be deemed to have 
been a matter directly and substantially in 
issue, because the judgment-debtor might and 
ought to have raised the plea, and the appli¬ 
cation for execution results in a certain pro¬ 
perty being sold in execution of decree and 
the sale proceeds applied in part satisfaction 
of the decree, the question of limitation 
should be deemed not only to have been 
directly and substantially in issue, but should 
also be deemed to have been heard and 
finally decided, because the final order of the 
Court terminating the execution proceedings 
is reconcilable only with one hypothesis, 
namely that the application for execution 
was treated by the Court as one not barred 
by limitation.” 

(9) We have quoted the above passage as 
Niamat Ullah J. was a member of the Bench 
deciding the later case already referred to, on 
which reliance was placed by the learned 
counsel for the appellant before us also. It will 
be seen from the two passages quoted above, 
one from the judgment of the Chief Justice and 
the other from that of this learned Judge that 
there was absolutely no divergence of opinion 
between them on this particular point. 

(10) The facts of the later case in which the 
learned Judges decided that the application for 
execution in that case was time-barred were 
quite different. There the sale in execution of 
the decree had not been confirmed, so that it 
could not be said that the application for exe¬ 
cution had proved fructuous at all. Indeed the 
following observation of Allsop J., who deliver¬ 
ed the judgment of the Bench, leaves no doubt 
that the rule laid down in the earlier Full 
Bench case was, of course it had to be, wholly 
followed in the later case. The learned Judge 
remarked : 

"Thus, if an application for execution is made 
and the final result is that the decree becomes 
in some measure fructuous, it must be assum¬ 
ed that the point of limitation has been de¬ 
cided, because otherwise the result would 
not have been reached.” 
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(11) It is thus manifest that the later ruling 
is not only distinguishable from the facts of the 
present case, but that, so far as the point now 
raised is concerned, there was complete unani¬ 
mity between the two cases. 

(12) Applying the rule to the present case, 
we find that a portion of the property was ac¬ 
tually sold in execution of the mortgage decree 
in pursuance of the fourth application for exo- 

i- cution dated the 15th February 1943, the same 
being confirmed and a sale-certificate being 
granted therefor. No doubt, if an objection on 
the score of the bar of limitation had been 
raised by the judgment-debtor, either before 
the sale or at any rate before its confirmation, 
the objection would have been entertainable by 
the Court. No such objection at either of these 
two stages was raised, and it was only after the 
Amin had been directed to deliver possession 
to the decree-holder auction-purchaser over the 
property purchased by him in execution of the 
decree that an objection was filed by the judg¬ 
ment-debtor that the fourth application for exe¬ 
cution dated the 15th February 1943 was be¬ 
yond time, as the first application for execu¬ 
tion dated the 19th October 1938 had itself 
been made after the expiry of the period of 
limitation. Under the authority of the decision 
of the Full Bench cited above, the courts below 
found themselves unable to entertain the objec¬ 
tion, and in our opinion they were perfectly 
right. 

(13) Accordingly there is no force in this ap¬ 
peal which is dismissed with costs. 

B/R.G.D. Appeal dismissed. 


A.I.R. 1953 ALL. 141 (Vol. 40, C. N. 61) 
MALIK C. J. AND V. BHARGAVA J. 
Madan Gopal Bagla, Applicant v. Commr. of 
Income-tax, U. P. and Ajmer-Merwara, Respon¬ 
dent. 

Misc. Case No. 289 of 1947 and Misc. Case No. 
66 of 1948 D/-27-6-1952. 

Income-tax Act (1922), S. 10 — Bad debt — 
Loss in partnership business. 

In a partnership business, which has end¬ 
ed in a loss, the partner, who had invested 
money m that business, cannot claim the 
loss suffered as a bad debt, made by the 
assessee m the course of his money-lending 
and still less can it be considered as having 

iQQr m D b n d VL th T? year of accounts: AIR 
1936 P. C. 133 Rel. on. (Para 9) 

Anno: I. T. Act S. 10 N. 12 

&*££?* Ior Applicanl: Swarup fot 
REFERENCE: . /Para 

(’36) 1936-4 ITR 173: (AIR 1936 P. C. 133) 9 

MALIK C. J.: The point raised in this refer- 
e S“!l d f s - of * he Income-tax Act is: 

i er f n e clrcu mstances of the case 
H?c?n ie ' t - ax Appellate Tribunal was right in 

Sf nr^!i- the * bad debt of Rs- 26,251/- and 
£F°P ortlonat e.costs under question?” 

an indTvidi fa S i SGS M 6 15 Seth Madan G °P al Bagla, 
Haii,X dHe was a Partner in two firms 
5 a ™ an ^ rai Phoolchand at Calcutta and Phool- 
$ h and M° hanla .l at.Kanpur. There were two 

ranjf fir ? ls { Ra i Ba hadur Chi- 
cm!;*: 31 Seth p carey Lai. There was a His 

was^found P H artn ? rsb i P and a sum of Rs - 48,510/- 
i“ e t0 tbe assessee as his share of 

a sum 5 R?u a 4w S ° f th , e Calcutta firm and 

urn or Rs. 14,541/- was found due to him as 


his share of the partnership assets of the Kan¬ 
pur firm. Besides these two items there was a 
third item of Rs. 29,463/-. Raj Bahadur Chi- 
ranji Lai was the guardian of the assessee’s 
father, L. Kashi Nath, who was a lunatic. He 
mis-spent or had failed to account for the money 
which had come to his hands as the guardian 
of the lunatic and had been held liable to the 
extent of Rs. 29,463/-. We are not concerned 
with this third item. 

(3) The claim against R. B. Chiranji Lai to¬ 
gether with interest and costs amounted to over 
a lac but the claim was settled by transfer of 
certain properties valued at Rs. 54,000/-. The 
balance was written off as bad debt and the 
assessee claimed that he was entitled to reduc¬ 
tion in respect of that amount. The Appellate 
Tribunal worked out the proportion in which the 
sum of rupees fifty-four thousand was to be 
divided between the three items mentioned 
above and, while allowing a set off with respect 
to the last item, disallowed a set off with regard 
to the first two. 

(4) The assessee made an application that 
three questions of law may be referred to this 
Court but the Tribunal referred only one ques¬ 
tion which we have quoted above.* The other 
two questions were disallowed. An application 
was made to this Court that the other two ques¬ 
tions be also referred and some additional ques¬ 
tions were also framed. That case is numbered 
and registered as Miscellaneous Case No. 66 of 
1948. The two cases have been put up before 
us together for orders. 

(5) We have heard learned counsel for the 
parties. Mr. Pathak, learned counsel for the as¬ 
sessee, has urged that the facts have not been 
correctly set out in the statement of the case or 
in the appellate order of the Tribunal and that, 
as a matter of fact, the first two items arise out 
of a debt due from R. B. Chiranji Lai to the 
assessee and, therefore, the assessee was entitl¬ 
ed to set off the balance after giving credit for 
the amount received. 

• ^ As the facts were not very clearly stated 
m .he statement of the case learned counsel for 
the parties, with the permission of the Court 
read out to us the orders of the Income-tax 
officer, the Assistant Commissioner and the 
appeHate order of the Tribunal. The Income- 

foilows ‘ Cer in hlS assessment order said as 

trough the accounts produced be- 
wf me R a PP, ears that the debt relates to the 

l°_! s fI ® uWered *?°. t hy the assessee but 
by the unregistered firm stvled as 
Harnandrai Phoolchand in which the 

Set r i n pf a Were r R r - Seth Ch iranji Lai ana 
Seth Pearey Lai besides the assessee The 

cipafiv 35 S2"? b $ f be Calcutta^finn prt 
? n? non / b< \ caus . e a debt amounting to Rs 

Ram°S?4‘ al n Ue - \° . the Calcutta firm by one 
Ram Narain, sisters son of R. B. Seth Ctiirimi 

Lai, coiild not be realised by it. At the time 

n f J be settlement of the accounts amongst the 

partners, it was claimed by the assessee that 

HlSJ t°Y% I( ? SS sb ° u,d be borne by rT Set h 
Chiranj 1 Lai and Seth Pearey Lai and not bv 
the assessee, because the debtor was related 

Rs partn *«- A sum of more th™ 

* 

ana 

that the amount due against Seth Chiranji 
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Lai viz. a sum of Rs. 48,510/- and Rs. 14,541 
arose on the dissolution of the partnership. 
The very manner in which these two bad 
debts arose against Seth Chiranji Lai clearly 
establishes that it was of the nature of a ca¬ 
pital loss”. 

(8) The Tribunal in its appellate order says: 
“It may be noticed, at this stage that R. B. 

Chiranji Lai became a debtor in Calcutta 
firm mainly as a result of one of his nephews. 
Ram Narain, failing to pay that firm a sum 
of Rs. 1.02.000/- owed by him. This debt 
of Ram Narain was transferred in equal 
shares to the accounts of both R. B. Chiran¬ 
ji Lai and Seth Pearey Lai, as Ram Narain 
is said to be related to both of them”. 

(9) In the statement of the case though the 
facts were not so clearly stated but with re¬ 
ference to what we have already quoted the 
thing becomes clear. The Tribunal in its ap¬ 
pellate order apportioned the entire sum of 
Rs. 54,000/- between all the three debts, ex¬ 
cluding the amount of costs awarded to the as- 
sessee & held that out of the sum of Rs. 54,000 
recovered, Rs. 17.200/- alone was in respect of 
the debt of Rs. 29,463/-, and the balance of 
Rs. 36,800/- was received on account of the 
other two items due from R. B. Chiranji Lai 
on the dissolution of the firms at Calcutta and 
Kanpur. The statement of the case in para 6 
of the appellate order of the Tribunal is quot¬ 
ed in extenso and from this it appears that the 
loss in the business at Calcutta and at Kanpur, 
which was to be recovered from R. B. Chiran¬ 
ji Lai, after the dissolution of partnership, was 
Rs. 48.510/- and Rs. 14.541/-. Part of this loss 
was written off by transfer of property worth 
Rs. 54.000/-, the balance still remained due & 
must be deemed to be the loss in the business. 
That it cannot be said that there was any debt 
advanced by the assessee to R. B. Chiranji Lai 
and Pearey Lai, part of which was recovered 
and the rest became a bad debt. The Tribunal 
rightly relied upon the decision of the Pri¬ 
vy Council in — ‘RM AR BN Arunachalam 
Chettiar v. Commr. of Income-tax, Madras’, 
(1936) 4 ITR 173 (PC), where dealing with 
the question, whether in a partnership business, 
which has ended in a loss, the partner, who 
had invested money in that business, could 
claim the loss suHered as a bad debt, their Lord- 
ships held that such a loss cannot be “consi¬ 
dered as a bad debt made by the assessee in 
the course of his money lending and still less 
could it be considered as having become bad 
in the year of accounts.” 

(10) We, therefore, answer the question re¬ 
ferred to us bv the Tribunal in the positive. 
The Department is entitled to its costs which 
we assess at Rs. 400/-. 

B./D.H. Answer in the affirmative. 


A.I.R. 1953 ALL. 142 (Vo!. 40, C. N. 62) 
(LUCKNOW BENCH) 

MALIK C. J. AND BEG J. 

Anwarul Hasan, Appellant v. The State. 
Criminal Appeal No. 230 of 1951, D/- 14-7- 
1952. 

(a) Evidence Act (1872). S. 24 — Essential 
element necessary to constitute confession — 
Explanatory statement not admitting guilty in¬ 
tention or offence is not a confession. 

A confession must either admit in terms 
the offence or at any rate substantially all 


A. I. R. 

the facts which constitute the offence. So 
even a statement which merely suggests an 
inference that the accused is guilty is not 
a confession. (Para 4) 

A person who had been acting as a 
honorary secretary of a co-operative society 
was found to have deposited amounts lesser 
than what he received from members in 
respect of share money. Upon being threa¬ 
tened by the President of the society with 
criminal proceedings if he did not make a 
clean breast of the matter, he wrote a 
letter stating that owing to inexperience he 
had committed mistake in totalling and 
that a sum of Rs. 17 was due from him 
which he deposited : 

Held that the letter contained only an 
explanation and not any admission of guilty 
intention or any confession that he had 
misappropriated the money. (Para 4) 
Anno: Evi. Act, S. 24 N. 2. 

(b) Criminal P. C. (1898), S. 297 — Misdirec¬ 
tion — Conflict of testimony on important point 
— Duty of Judge. 

Where the prosecution in a case must fail 
or succeed on the point whether a paper on 
record of Court is genuine or otherwise and 
the testimony on that point is conflicting, 
the Judge should impartially and fairly 
place the facts before the jurors. Where 
instead, he makes the suggestion, that the 
paper might have been changed in the 
Court of the Magistrate, by pointing out to 
the jury the evidence of a certain witness, 
without at the same time pointing out the 
evidence of some other witness which would 
go against the case of substitution and 
therefore in favour of the accused’s inno¬ 
cence, there is a serious defect in the 
charge which is enough to vitiate the trial. 

(Para 5) 

Anno: Cri. P. C., S. 297 N. 6, 11, 12. 

(c) Criminal P. C. (1898), S. 297 — Language 
of charge — Duty to avoid pedanticism. 

Though S. 297 of the Code does not men¬ 
tion in what language the charge should be, 
it is intended to explain the case to the 
jury, and hence the Sessions Judges are ex¬ 
pected to use a language which they can 
easily follow. The charge must therefore be 
in the plainest and simplest language and 
all attempt at pedanticism should be dis¬ 
couraged. (Para 6) 

Anno: Cri. P. C., S. 297 N. 6 Pt. 15. 

(d) Criminal P. C. (1898), S. 423 — Acquittal 

of accused — Trial and conviction of accused 
under S. 408, Penal Code vitiated by defective 
charge to jury — Amount in respect of which 
offence was held to have been proved trivial and 
refunded at earliest opportunity — Case pending 
against accused for several years — Held accus¬ 
ed was to be acquitted and case was not fit for 
ordering retrial. (Paras 7, 8) 

Anno: Cri. P. C., S. 423 N. 22, 23. 

Hakimuddin and R. K. Rai, for Appellant; S. 
L. Suri for Addl. Govt. Advocate, for the State. 

REFERENCE. /Para 

(’39) AIR 1939 PC 47: (40 Cri LJ 364) 4 

MALIK C. J.: The appellant Anwarul Hasan 
has been convicted under S. 408, Penal Code 
under two out of three counts and has been 
sentenced to two years’ rigorous imprisonment 
and a fine of Rs. 100/- under each count, the 
sentences of imprisonment to run concurrently. 
He has been acquitted on the third count. The 
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case was tried with the aid of a jury and the 
jury returned a verdict of guilty on the two 
counts mentioned above. In this appeal learned 
counsel has raised the point that the jury was 
not properly charged and that the verdict was, 
therefore, vitiated by the irregularity in the 

charge. ~ ^ 

(2) There was a Consumers Co-operative 
Stores started in Rifah-i-am, Lucknow, of which 
*.Mr. B. L. Kaul, Advocate was the President. 
The accused Anwarul Hasan was the Honorary 
Secretary. The shares of this Co-operative 
Stores were valued at Rs. 10/- each and the 
amount was payable in a lump sum or in instal¬ 
ments. The charge against the accused was that 
on 22nd October 1948, he realised the share 
money from Mr. T. N. Varma and deposited the 
amount which was short by Rs. 4/-. On 13th 
October 1948, he realised another sum from Mr. 
Darbar Chand, but the deposit was Rs. 5/- short 
and on 20th November 1948, it was said that 
he had realised Rs. 50/- from Mr. Radhey Lai 
but had deposited Rs. 10/- and misappropriated 
Rs. 40/-. As he has been acquitted on the third 
count, it will no longer be necessary to mention 
the same. 

The accused worked as Honorary Secretary 
up to 4th March 1949, when he resigned. After 
he had left the President Mr. Kaul sent certain 
allotment cards to the share-holders and Mr. T. 
N. Varma and Mr. Darbar Chand, when they 
received their cards, mentioned that the 
amounts entered in their credit was less than 
the amount paid by them. The President there¬ 
upon sent for the accused and threatened to 
hand him over to the police unless he made a 
clean breast of the whole thing. The accused 
thereupon wrote a letter (Ex. 10) on 12th Sept¬ 
ember 1949, in which he admitted that due to 
inexperience he had made mistakes in totalling 
and a sum of Rs. 17/- was due from him, which 
amount he deposited. On a further enquiry, 
however, the President fourtd other similar 
items and on 28th January 1950, he wrote a 
letter to one Mr. Furkan Ahmad, an uncle of 
the accused, that unless he deposited a sum of 
Rs. 300/- to be adjusted against any short de¬ 
posits, the case would be handed over to the 
^ Furka " £ hr V? d de POsited the sum 
f Jtu 30 ^? a pa , rt of whlch has be en adjusted 
??£ ba , in sus Pense account. On 

1949 \ however the District Co- 
operative(Officer wrote a letter (Ex. 14) to the 
District Magistrate, who sent the case to the 
police and the accused was thereupon prosecut- 

u (3) ^ T !? ree points have been prominently 
brought fonvard by the Counsel: 

ttAf kL i* th * at *£ e char £e was such that it was 
bkely to have been understood by the 
jujors who had been empanelled; 

ffcf e 5» ond y> ^ a U he °barge with reference to 

( ? x * 23) was not proper and 

TfilJ t0 the Jur ^ and 

inirdly, that the document (Ex. 10) beim? a 

hffhvfh by f -f he accused and obtained from 
Ian? jj^ b reat, it was not ad ™ssible in evidence 

reftrSd fofWn S th SS1 °K S Jud , ge l hould not have 

reierred to it in the charge to the Jury. 
lnr2L'w in S up the , last Point first, we have 

letterVx ‘b * an l th ° ugh A Mr - Kaul »n his 

nt ST ' B 'Y r0te to Furkan Ahmad, the uncle 
°*J h * accused, that the accused had ovmed ud 
in wnting the paper (Ex 10) on hi* 

S£?g K & handed 

term to s. 24 of the Evidence Ac?" Si it could 


not, therefore, be said that it was not admissi¬ 
ble in evidence under that section. What is con¬ 
fession has been defined by their Lordships of 
the Judicial Committee in — ‘Narayana Swami 
v. Emperor’, AIR 1939 PC 47, where their Lord- 
ships pointed out that a confession must either 
admit in terms the offence, or at any rate sub¬ 
stantially all the facts which constitute the 
offence. In Ex. 10 there is no such admission. 
All that the accused has said is that due to in¬ 
experience he has made mistakes in accounting. 
He has not admitted that there was any guilty 
intention nor is there any confession that he had 
misappropriated the money. Explaining the 
cause for the confusion in the interpretation ol 
S. 24 and the definition of the word 'confession' 
their Lordships pointed out that the reason for 
the divergence of Judicial opinion was based on 
Article 22 of Stephen's Digest of Law of Evi¬ 
dence and in dealing with that commentary 
their Lordships said that the definition is not 
contained in the Indian Evidence Act, 1872, and 
in that Act it would not be consistent with the 
natural use of language to construe confession 
as a statement by an accused suggesting the in¬ 
ference that he committed the crime. So, even 
a statement which merely suggests an inference 
that the accused must be guilty is not enough 
according to their Lordships’ view. Ex. 10 can¬ 
not, therefore, amount to a confession and was 
not- inadmissible under S. 24 of the Evidence 
Act. 

(5) Coming to the second point, before the 
Magistrate a document (Ex. 23), which was sup¬ 
posed to be a summary of the accounts of rea¬ 
lisations made by the accused in his own hand¬ 
writing, was filed and proved. Before the Ses¬ 
sions Judge, however, the document was not 
produced and the accused summoned it from 
of Ju e Magistrate and had it exhibited 
as Ex. E. The learned Sessions Judge was of 
the opinion that if Ex. E was the genuine docu¬ 
ment, it completely exonerated the accused. To 
prove that Ex. E could not be genuine, the pro¬ 
secution, produced Exs. 6 and 12, Ex. 6 being 
the original and Ex. 12 being the carbon copy 

Fx R Shp prepared b y the appellant. 

® ha< ? certain corrections and additions and 

qU .t stlon arose wh *ther these had been made 

the Conrt P nf e th W 1 S fi b / the Prosecution in 
hln ?£ urt of the learned Sessions Judge or it 
had these corrections from before. It was to 

Ex 0V f 2 ^ e . corrections were not there that 
£*• carbon . c °Py was filed and Mr. Kaul 

President gave evidence to the effect that he 
had carefully examined Ex. 6 before it was filed 

at Ihe f1mp n °l bea f u the correcti °ns that it bore 

dera h t?on Ex^l? n a n h H {? att f r c , a .I? e up for consi- 
Hnnc 12 and E ** 6 without the correc¬ 

tions help the prosecution while Ex 23 heln* 

lefrn^&ssfoSf 1 Jud^wf’hiv^Sot^xaSfinSd 

!|e§| e psiisl 
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other hand, Mr. Kaul, the President, said that 
the paper which had been marked Ex. 23 by 
the learned Magistrate had been discovered in 
the papers of the accused and he had handed 
over that paper to the auditor. There was, 
therefore, conflict of testimony on the point, and 
as the paper was so important that, according 
to the learned Sessions Judge himself, if that 
paper was genuine, it disproved the prosecution 
case, the learned Sessions Judge should have 
taken great care to place the facts fairly and 
impartially before the jurors. On the other 
hand, we find that the learned Sessions Judge 
suggested to the jury that the paper might have 
been changed in the Court of the Magistrate, 
though no such suggestion was made to the 
Magistrate and no evidence to that efTect was 
led on behalf of the prosecution. The translation 
of the charge is in these words : 

“In connection with this paper on behalf of 
the accused, the trying Magistrate Sri Kan- 
haiya Lai has been made to give his state¬ 
ment who has identified his signature on Ex. 
E and said that it was certainly filed on 27- 
4-51 but it was neither possible for him to 
say with certainty nor has he said in so many 
words that it was certainly the same paper 
as was filed on behalf of the accused.” 

Dealing with evidence of Jit Bahadur, the learn¬ 
ed Sessions Judge’s charge to the jury was as 
follows: 

“There are signatures of Sri Jit Bahadur on 
other papers also before you. Probably they 
may be helpful to you in deciding whether 
the signatures of Sri Jit Bahadur on Ex. E 
tally with those in other papers. I think it 
would be better if you compare them.” 

The learned Sessions Judge did not point out to 
the jury with what particular signatures the 
initials were to be compared. We have looked 
through the record and we do not find any 
single other document bearing the initials of the 
auditor. They either have his full signatures or 
they have been signed as J. B. Nigam. More 
important is the omission of the learned Sessions 
Judge to point out to the jurors that the Presi¬ 
dent Mr. Kaul had stated that this particular 
paper Ex. 23 had been discovered in the papers 
of the accused and had been handed over by 
him to the auditor. Learned Counsel appearing 
for the State has said that Mr. Kaul could not 
have said anything else as he had no reason to 
believe that the paper was changed and even if 
it had been changed, he was not likely to know. 
Be that as it may, no suggestion was made to 
Mr. Kaul that the paper was different and that 
it had been changed and his statement on the 
point appears to us to be clear that it was the 
same paper which had been handed over to the 
auditor. In any case, if the learned Sessions 
Judge was suggesting to the jurors that it was 
possible for the Magistrate’s signature to have 
been forged or the Magistrate to have been 
duped and was pointing out to them the denial 
of the auditor, in all fairness he should also 
have brought to their notice the statement made 
by Mr. Kaul and left to them to their own con¬ 
clusion. The learned Sessions Judge has him¬ 
self said that Ex. E or Ex. 23 of the Court of 
the Magistrate goes to the root of the case and 
if once believed it exonerates the accused com¬ 
pletely. The defect in the charge, therefore, is 
serious enough to vitiate the conviction. 

(G) The last submission is that the charge is 
in such a high flown literary style that it was 
not possible for the jurors to have followed the 


(Malik C.J.) A.I.R. 

learned Sessions Judge. The members of the 
jury were the following: 

1. Sri Murli Manohar, 

2. „ Jaduraj Bakhsh Singh, 

3. „ Akhtar Husain, 

4. „ Kedar Nath and 

5. „ Rameshwar Bakhsh. 

The office of this Court had to translate the 
document for the use of the Court and they 
found it very difficult to translate it and at the * 
last hearing of the case it was discovered that 
certain serious mistakes had been made in the 
translation. We asked the learned counsel for 
the State to read out the charge and it is not in 
simple Hindi which could commonly be follow¬ 
ed by men in the position of the jurors to whom 
il was addressed. There were several words of 
which they were not likely to know the mean¬ 
ing. No doubt, in the beginning of the charge 
the learned Sessions Judge mentioned it to the 
members of the jury that if there were any 
portions in the charge which they were not able 
to follow, they should ask him to explain. Mr. 

R. K. Rai, who appeared in the lower Court has 
stated before us that neither he nor the mem¬ 
bers of jury stopped the learned Judge to ask 
him any question. An affidavit, however, has 
been filed and that has been supported by Mr. 
Rai’s statement at the Bar that the learned 
Sessions Judge read through the charge without 
giving any verbal explanation. At places after 
having used difficult words the learned Sessions 
Judge has tried to give their meaning in sim¬ 
pler language, but he has not nor could he 
follow it throughout the whole charge. Noj 
doubt, in S. 297 of the Criminal P. C. it is not 
mentioned in what language the charge should 
be, but as the charge is intended to explain the 
case to the jury, the Sessions Judges are expect- 
ed to use a language which they can easily 
follow. The charge must therefore be in the 
plainest and simplest language and all attempt 
at pedanticism should be discouraged and we 
hope that in future the learned Sessions Judge 
would bear in mind that the charge is to ex- 
olain the case to the jury and avoid the use of 
language which is not easily understood by 
them. 

(7) We have seriously considered whether 
this is a case in which we should order a re¬ 
trial. The two items with respect to which the 
charge was held to be proved amounted to Rs. 97- 
in all which the accused refunded in 1949. The 
offence was said to have been committed in 
1948 and the case has now been pending for 
several years. We do not think, therefore, that 
it is a fit case where a retrial should be order¬ 
ed. 

(8) We accordingly allow the appeal and set 
aside ,the conviction and sentences passed on 
the appellant. The appellant, who is on bail, 
need not surrender to his bail. The fine, if rea¬ 
lised, shall be refunded to him. 

B/M.K.S. Appeal allowed. 
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MALIK C. J. AND SAPRU J. 

Pati and others, Applicants v. Dubari and an¬ 
other, Opposite Party. 

Misc. Case No. 574 of 1952, D7- 14-8-1952. 

U. P. Panchayat Raj Act (26 of 1947), S. 110 
— Rules under — R. 93(3) — Administering 
oath to accused and cross-examining him — 
Contravenes rule of natural justice — Trial is 
vitiated. 
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There is no provision in the Panchayat 
Raj Act which gives the Panches the right 
to put an accused person on oath or allow 
him to be cross-examined. As a matter of 
fact, Rule 95(3) of the Rules framed under 
the Act does not entitle the Panchayati 
Adalat to administer oath to an accused 
person. In the absence of any legislation 
to the contrary, the rule of natural justice 
is well settled that an accused is not liable 
to prove that he is innocent. He cannot, 
therefore, be administered oath, nor can he 
be cross-examined. Where therefore an 
accused is administered oath and cross- 
examined either by the prosecution or by 
the Panchayat such a procedure violates the 
rules of natural justice and as it is not 
possible to say what effect such cross- 
examination might have had on the minds 
of the Panches, the entire proceedings are 
vitiated. AIR 1952 All 785, Disting. 

(Paras 3, 5) 

C. B. Misra, for Applicants; G. P. Bhargava 
and N. D. Ojha, for Opposite Party. 

REFERENCES: Courtwise/Chronological/ Paras 

(’51) 1951 All U 719: (AIR 1952 All 785: 

1952 Cri U 1273) 4 

<*52) 1952 All LJ 18: (AIR 1952 All 668: 

1952 Cri LJ 1185) 2 

MALIK C. J.: The applicants, who are four 
in number, were convicted by the Panchayati 
Adalat Kaundhiara in Pargana Arail, District 
Allahabad, under Ss. 426, 447,504 and 506, Penal 
Code and a fine under each section in the 
amounts of Rs. 25/-, Rs. 20/-, Rs. 15/- and 
/ Rs. 15/- respectively was imposed on each of 
' the applicants. Pati, applicant, was further con¬ 
victed under S. 323, Penal Code and sentenced 
to pay a fine of Rs. 10/-. The case for the pro¬ 
secution was that the four accused had cut and 
removed the crop belonging to the complainant 
and when he protested against their illegal ac- 
*!.? n ^ey assaulted him. The accused, on the 
other hand, claimed that the field belonged to 
them and that they had sown the crop and 
wm not guilty of any illegal act in reaping the 
same. On a revision in the Court of the Sub- 
Divisional Magistrate, Karchana, the Magistrate 
was of the opinion that the accused were 
wrongly convicted under Ss. 447, 504 and 506 
I.P.C. and he set aside their convictions and 
under those sections. The learned 
fnn Was> h0 , we ^ of the opinion that 

ed £der S 5h w ld *£ ave ' been convict- 

Vuf er S * • He > therefore, maintain- 

d?ipp^ e f^° n fi 1Ctl ? n Pati under S. 323 but re¬ 
duced the fine to Rs. 5/- and convicted Khola- 

wan, Gopali a nd Ram Aiitw iindcr S 323 IPc" 

t Rs - . 5/ - each under That 

j hat i he 2 ccused Should not have been 

i) referred^u^to 

1 fNo 9 R J# 85 , ° f the Panchayat Raj Act 
of this 6 Court 47 ili ‘l 3 Sin . gle Jud « e decision 
Singh v State ,m iOR 9 a?i S6 t Raghunandan 

~e d aura 

sSd d ir oufrfhf f A $ iat “aSrs 

tirety or maiStSf s « pro F^ dln e s in their en- 
It f/nnf ri a L ntain tho convictions as they stood 

1953 All/19 & 20 


(3) It appears from the Sub-Divisional Magis¬ 
trate’s oruer that the accused were allowed to 
be cross-examined by the complainant. There 
is no provision in tne Panchayat Raj Act en¬ 
abling the Panches to administer oath to an 
accused person or allow him to be cross-examin- 
ed by the complainant or the prosecution. 
Learned counsel has relied on S. 35 of the Act 
and has urged that, as the Panchayat Raj Act 
provides that the Evidence Act shall not apply 
io any suit, case or proceeding, in a Panchayati 
Adalat, except as provided in the Act or as 
prescribed under the rules, the Panches were 
entitled to allow the accused to be cross-exa¬ 
mined. It is admitted that there is nothing in 
the Panchayat Raj Act which gives the Panches 
the right to put an accused person on oath or 
allow him to be cross-examined. As a matter of 
lact. Rule 95(3) of the Rules framed under the 
Act does not entitle the Panchayati Adalat to 
administer oath to an accused person. It is true 
that in England there has been recent legisla¬ 
tion which entitles an accused person to give 
evidence on oath and then render himself liable 
to be cross-examined. In the absence, however, 
of any legislation to that effect, the rule of na¬ 
tural justice is well settled that an accused is 
not liable to prove that he is innocent. He can¬ 
not, therefore, be administered oath, nor can he 
be cross-examined. The learned Sub-Divisional 
Magistrate has no doubt said that this did not 
prove harmful to the accused. It is, however, 
not possible to say what effect the answers, 
given by the accused to the questions put to 
them in cross-examination, had on the minds of 
the Panches. 

(4) Our attention has been drawn to a case 
decided by a learned single Judge of this Court, 
— ’Sant Prasad v. State’, 1951 All LJ 719. In 
that case the accused had been put on his oath. 
This, it was said, vitiated the proceedings. The 
learned single Judge, however, observed as 
follows: 

"That rule (Rule 95(3) framed under the UP. 
Panchayat Raj Act, 1947) makes it incumbent 
upon the Panchayati Adalat to examine all 
persons other than the accused after adminis¬ 
tering to them the prescribed oath. It does 
not lay down that if oath is administered to 
an accused person before his statement is re¬ 
corded, that would vitiate the entire proceed¬ 
ing in which the statement is recorded. L 
therefore, see no force in this objection.” 

It does not appear from the facts stated in the 
judgment whether the accused was examined 
like any other witness or the Panchayati Adilat 
while examining the accused under S. 342, 
Criminal P. C. had by mistake administered 
oath to him. If the examination was in accord¬ 
ance with the provisions of S. 342 and by an 
oversight oath had been administered to the 
accused, it might be possible to take the view 
that the proceedings were not vitiated, but if, 
on the other hand, the accused was cross-exa¬ 
mined either by the prosecution or by Ihe Pan¬ 
chayati Adalat it is difficult to hold that such a 
trial should be held to be a proper trial. 

(5) We have already expressed our opinion 
that such a procedure violates the rules of na- 
tural justice and it is not possible to say what 
effect such cross-examination might have had 
on the minds of the Panches. The procedure 
adopted by the Panchayati Adalat being con¬ 
trary to rules of natural justice in our view the 
entire proceedings are vitiated. We consider it 
therefore, just and proper to set aside not onlv 
the order passed by the Sub-Divisional Mads- 
trate but to cancel the jurisdiction of the Pan- 
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chayati Adalat in accordance with the provi¬ 
sions of S. 85(1) (a) of the Panchayat Raj Act. 
We order accordingly. 

B/D.R.R. Order accordingly. 


A.I.R. 1953 ALL. 146 (Vol. 40, C. N. G4) 
MUSHTAQ AHMAD J. 

Chouthi Raj, Appellant v. Mst. Sumitra Devi, 
Respondent. 

Civil Revn. Nos. 86 and 87 of 1949, D/- 4-2- 
1952. 

(a) Debt Laws — U. P. Agriculturists’ Relief 
Act (XXVII (27) of 1934), S. 12 — Proceedings 
under — Applicability of S. 288, U. P. Tenancy 
Act, 1939 — (Tenancy Laws — U. P. Tenancy 
Act (XVII (17) of 1939), S. 288). 

Section 288 of the U.P. Tenancy Act ap¬ 
plies to such proceedings under S. 

12 of the U. P. Agriculturists’ Relief 
Act as have been filed in the Civil 
Court, that is, in cases where the principal 
money secured exceeds Rs. 500/- and not 
to those tiled before the Collector, as provid¬ 
ed by Section 10 of the latter Act. AIR 
1949 All 318 and AIR 1949 All 100 Expl. 

(Para 9) 

(b) Debt Laws — U. P. Agriculturists’ Relief 
Act (XXVII (27) of 1931), S. 12 — Applicability 

— Redemption cf mortgage of occupancy plots 

— Application filed before l ull Bench decision 
in AIR 1950 AH 604 (FB) — Application held 
strictly in compliance with the law — Retrospec¬ 
tive effect not given to the Full Bench decision. 

(Para 10) 

B. L. Dixit and Shambhu Nath Aganval, for 
Appellant; S. C. Khare, for Respondent. 
REFERENCES: Courtwise/Chronological/ Paras 
(’48) 1948 All LJ 296: (AIR 1949 All 100) 

(’49) 1949 All LJ 122: (AIR 1949 All 318) 8 

(’50) 1950 All LJ 713: (AIR 1950 All 604 FB) 1" 
MUSHTAQ AHMAD J. : Both these arc ap¬ 
plications in revision by persons seeking re¬ 
demption of two mortgages, each being the sub¬ 
ject of a separate application under S. 12 of the 
U. P. Agriculturists’ Relief Act 26 of 1934. 

(2) The mortgages were each dated July 16, 
1883, executed by Bhairo. grand-uncle of the 
plaintiffs 1 and 3 and Mst. Rukia, widow of a 
deceased brother of Bhairo. The mortgage to 
which the revision first mentioned relates 
covered certain fixed-rate plots, some bamboo 
clumps and a ‘nim’ tree, whereas the mortgage 
to which the other revision relates consisted 
only of occupancy plots. 

(3) Redemption was sought on the usual alle¬ 
gation that the entire mortgage money in each 
case had been paid off from the usufruct of the 
property. 

(4) In defence the applicant’s allegation that 
they were heirs of the mortgagors and as such 
entitled to claim redemption of the mortgages 
was denied, and it was further denied that the 
mortgage money had been paid off in the man¬ 
ner stated by the applicants. 

(5) The trial Court allowed redemption of 
the mortgages, holding that the plaintiffs were 
the heirs of the mortgagors and that the entire 
money had been paid off from the usufruct of 
the property. This decree was reversed by the 
lower appellate Court which held that the appli¬ 
cants had not proved themselves to be the heirs 
of the mortgagors. 

(6) Only two questions have been argued be¬ 
fore me by Mr. B. L. Dikshit, learned counsel 
for the applicants: 


1 . that the present applicants having claimed 
a tenancy right as heirs to the mortgagors and 
the same not having been admitted by the op¬ 
posite parties, the trial court should have fram¬ 
ed an issue on that question and submitted the 
record to the appropriate Court lor the decision 
of the same, and 

2. that S. 12 of the U. P. Agriculturists* Re¬ 
lief Act was inapplicable to a claim for redemp¬ 
tion Oi occupancy plots. 

(7) It will be seen at once that, while the 
first question is common to both the revisions, 
the second is peculiar only to Civil Revision No. 

87 of 1949 relating to occupancy plots. I propose 
to deal with them seriatim. 

(3) As regards the first point, learned counsel 
has referred me to a single Judge decision in — 
•Ram Kirpal v. Bhagwali Saran’, 1949 All LJ 
122 and a Bench ruling in — ‘Balram Singh v. 
Dudh Nath’, 1943 All LJ 296. In the former it 
was held that a proceeding under section 12 of 
the Agriculturists’ Relief Act could be treated 
as a suit and a reference under section 288 of 
the U. P. Tenancy Act could be made in such a 
proceeding. In the latter also it was laid down 
that proceedings under S. 12 of the Agricul¬ 
turists' Relief Act were proceedings in a suit 
before a civil Court to which the Arbitration 
Act was applicable. 

(9) So far as the point of a proceeding under 
the said section being a suit is concerned, there 
is no dispute. The question, however, whether 
a revenue Court seized of a proceeding under 
S. 12 of the U. P. Agriculturists* Relief Act is 
a civil Court for all purposes is not so simple. 

Of course, learned counsel for the applicants 
contends on the basis of the rulings just men¬ 
tioned that such a Court is, for all purposes, a 
civil Court, so that, even where an application 
under S. 12 of the Act is made to a Collector, 
he would be a civil Court also within the mean¬ 
ing of S. 288(1) of the U. P. Tenancy Act. I find 
it difficult to endorse this contention. This sec¬ 
tion 'inter alia* provides: 

“If in any suit relating to agricultural land 
instituted in a civil Court, any question re¬ 
garding tenant right arises and such question 
has not previously been determined by a 
Court of competent jurisdiction, the civil 
Court shall frame an issue on the plea of 
tenancy and submit the record to the appro¬ 
priate revenue Court for the decision of that 
issue only.” 

If the argument of the learned counsel is ac¬ 
cepted it would be apparent that under this 
provision a revenue Court seized of an applica¬ 
tion under S. 12 of the U. P. Agriculturists* Re¬ 
lief Act will have to refer an issue of tenancy 
to itself. On the other hand, if the section was 
applied only to those Courts which are, for all 
purposes, civil Courts, there would be no such 
anomaly in applying the same. With this posi¬ 
tion in view, the only reasonable internretation 
which J can put on the observations relied upon 
by the learned counsel in the two cases referred 
to above is that S. 283 of the Tenancy Act 
would apply to such proceedings under S. 12 of \ 
the U. P. Agriculturists* Relief Act as have been - 
filed in the civil Court, that is, in cases where 
the principal money secured exceeds Rs. 500/-, 
ns provided bv S. 10 of the latter Act. I am, 
therefore, unable to accept this contention of 
the learned counsel. 

(10) As regards the second point urged by 
the learned counsel with particular reference to 
Civil Revision No. 87 of 1949, he relied on the 
Full Bench decision of this Court (Lucknow 
Bench) in — ‘Mahabal Singh v. Ram Raj’,- 
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But when the exproprietary tenancy is 
not transferable under the appropriate Rent 
Act, the mortgagor cannot validly mortgage 
it and hence no valid mortgage can be 
created by the application of the doctrine of 
substituted security and the mortgagor 
zamindar can claim back possession of the 
property from the mortgagee. He has how¬ 
ever to pay to the mortgagee the amount 
that he had borrowed before he could be 
restored possession of the property. The 
only ground on which the mortgagee can 
resist the delivery for possession of the pro¬ 
perty on payment of the money due to him 
is a plea of limitation if it is open to him. 
AIR 1950 All 604 (FB), Foil.; AIR 1914 
All 468, Ref.; 24 All 538. Disting. 

(Para 5) 

It is not open to the mortgagee who has 
entered into possession under the mortgage 
to set up any adverse title against the mort¬ 
gagor and claim that by lapse of time he 
has perfected his title to the mortgaged 
property. (Para 6 ) 

Anno: T. P. Act, S. 73, N. 1; Lim. Act, 
Art. 144, N. 28. 

S. C Das, for Appellants; B. K. Dhaon, for 
Respondents. 

REFERENCES: Courtwise/Chror.ological/ Paras 
(’02) 24 All 538: (1902 All WN 155) 4, 5 

(’14) 25 Ind Cas 201: (AIR 1914 All 468) 5 

('50) 1950 All LJ 713: (AIR 1950 All 604 FB) 5, 6 

MALIK C. J.: This appeal has been filed on 
behalf of the defendants against a decree for 
redemption passed by the learned Civil Judge 
of Pratapgarh. The predecessor-in-interest of 
one Raja Shairon Bux Singh had executed a 
mortgage of the zamindari rights in village 
Tina in favour of the Allahabad Bank Ltd. The 
Allahabad Bank filed a suit on the mortgage, 
obtained a decree and put the village to sale. 
It was purchased in auction in the year 1905 
by the Rani of Pratapgarh. She obtained pos¬ 
session on 4th of February 1906. On 12th June 
1891, Raja Bhairon Bux Singh had mortgaged 
to one Harpal Singh five plots Nos. 139, 190, 196, 
197 and 198 measuring 22 bighas 19 biswas and 
9 biswansis. This mortgage was subsequent to 
the mortgage in favour of the Allahabad Bank 
Limited and the Allahabad Bank Limited in 
the suit filed by it for sale had impleaded Harpal 
Singh as a subsequent mortgagee. Harpal Singh, 
however, made no attempt to redeem the mort¬ 
gage and the village property was sold as men¬ 
tioned above. 


1963 

1950 All LJ 713 and argued that the property 
mortgaged in this case being occupancy plots, 
no application under S. 12 of the Agriculturists 
Relief Act could be filed at all. It is conceded 
that the applicants had quite rightly applied un¬ 
der that section for the redemption of the par¬ 
ticular mortgage in view of the law then exist¬ 
ing under the rulings of this Court and that it 
was only later that a change was introduced 
► and such an application was put beyond the 
'purview of the said section. The applicants 
themselves having sought redemption of this 
mortgage under S. 12 of the U. P. Agriculturists’ 
Relief Act and they having done so in strict ac¬ 
cordance with the law then in force, I am not 
prepared to give a retrospective effect to the 
position that may now be deemed established 
under the Full Bench ruling above mentioned. 
The present case is after all a revision, and it 
is entirely discretionary with me to interfere 
or not. In every view of the case it is fully set¬ 
tled that, even in the case of an occupancy hold¬ 
ing mortgaged with possession, the mortgagor is 
not entitled to recover the same without paying 
to the mortgagee what he has received from the 
latter. This would, of course, not be in a decree 
for redemption strictly so called, but would 
take the form of a condition of payment im¬ 
posed on the mortgagor seeking to be restored 
to possession of the holding. This is a circum¬ 
stance which has naturally influenced me in 
refusing to exercise my discretion in the appli¬ 
cants’ favour by interfering with the judgment 
of the lower appellate Court purely on a preli¬ 
minary ground. I am, therefore, not inclined to 
entertain this argument either. 

(11) In the result, both the applications are 
I dismissed with costs. 

B/D.R.R. Applications dismissed. 


A.I.R. 1953 ALL. 147 (Vol. 40, C. N. 65) 
(LUCKNOW BENCH) 

MALIK C. J. AND BEG J. 

Shamsher Bahadur Singh and others, Appel¬ 
lants v. Lai Batuk Bahadur Singh and others, 
Respondents. 

Second Appeal No. 217 of 1949, D/- 16-7-1952. 

(a) Transfer of Property Act (1882), S. 67 — 
Smt on prior mortgage — Subsequent mortgagee 
impleaded — Failure of subsequent mortgagee 
to redeem — Effect. 

If a subsequent mortgagee, who is im¬ 
pleaded in a suit on the basis of a prior 
mortgage, fails to redeem that mortgage and 
allows the property included in the first 
mortgage to be sold, his security in that 
property ceases and he can no longer claim 
to redeem the first mortgage. (Para 3) 
Anno: T. P. Act, S. 67 N. 19 Pt. 3. 

(b) Transfer of Property Act (1882), S. 73 — 
Principle of substituted security — Usufructuary 
mortgage of zamindari rights and ‘sir’ land — 

1 rights ~ Mortgage attaches 

to expropnetary tenancy — Non-transferability 
of exproprietary tenancy — Effect — (Limita 
tion Act (1908), Art. 144). ^unita- 

Where a zamindar mortgages by way of 

K r K Ctua ^ mortage his zamindari 

Ko Cr - a ith - h . ls ' Slr ' lands > and by losing 
his zamindari rights becomes an expropri<£ 

° f ‘ he ' sir ’ lands > the usufruc- 
i,m^iT 0 rtE ff ge 1 does not become ineffectual 
but takes effect as a mortgage of the ex- 
propnetary rights. S (P a r e a 4 ) 


(2) It now transpires that these five plots 
were probably the ’sir’ or ’khudkasht’ land of 

Bu> i l lng t ai ? d Ra i a Bhairon Bux 
Singh and Harpal Singh claimed under S 108 
clause 10 of the Oudh Rent Act that the plots’ 
bad become their exproprietary tenancy. This 
matter was ultimately decided in their favour 
and it was held that the plots were their ex- 
P ra P r ‘ efar -Y tenancy The judgment in that 
SlffL'? g ? 4 before the court but the mortgagee 
Harpal Singh could not have claimed to be an 

RhSn ie R ry S"®? 4 - and i if he j°med with Raja 
Bh<.iron Bux Singh in the claim, it must have 

been as a mortgagee from him. From the village 
papers it appears that after that decision the 
mortgagee remained in possession and in the 
village papers a record was made that the mort¬ 
gagor was Raja Bhairon Bux Singh and the 
mortgagee in possession was Harpal Singh The 

pa P, ers { or those years that are on the 
record uniformly contain the said entries. In 
the year 1947 the legal representatives of the 
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mortgagor filed a suit for redemption of the 
mortgage of 12th June 1891, and the suit was 
decreed by both the Courts and against the 
decree of the lower appellate Court this second 
appeal has been filed. 

(3) The contention of the learned counsel is 
that no mortgage subsisted after the auction 
sale in 1905 and the rights, if any, of Harpal 
Singh, mortgagee, in the mortgage of 12th June 
1891, must be deemed to have come to an end. 
Reliance is placed on the well established rule 
that, if a subsequent mortgagee is impleaded in 
a suit on the basis of a prior mortgage and he 
fails to redeem that mortgage and allows the 
property included in the first mortgage to be 
sold, his security in that property ceases and he 
can no longer claim to redeem the first mort¬ 
gage. The proposition that after the auction sale 
of the year 1905 Harpal Singh or his legal re¬ 
presentatives had no right to redeem the mort¬ 
gage in favour of the Allahabad Bank Limited 
and get back possession of the property that 
had been sold in execution of the decree cannot 
be challenged. The question however is what 
were the rights of the mortgagor and the mort¬ 
gagee qua the exproprietary tenancy which 
came into existence as a result of the auction 
sale of 1905. 

(4) The lower Courts relied on a decision of 
this Court in — ‘Sham Das v. Batul Bibi*, 24 
All 538. The facts in that case upto a certain 
stage were exactly similar. A zamindar had 
mortgaged by way of usufructuary mortgage his 
zamindari together with his ‘sir* lands. He 
lost his zamindari rights and became an expro¬ 
prietary tenant of the ‘sir’. It was held in that 
case that the usufructuary mortgage did not 
become ineffectual but took effect as a mortgage 
of the exproprietary rights. This was on the 
ground that if a mortgagor’s title is altered, the 
land held under the new title is still subject to 
the mortgage. The point urged in that case 
was that the exproprietary rights were not in 
existence at the time when the mortgage was 
made in the year 1890, and it could not, there¬ 
fore, be said that the mortgage attached itself 
to the property which came into existence long 
after. Dealing with this argument the learned 
Judges said: 

“The District Judge says, what Rajab All him¬ 
self did not possess at the time of the mort¬ 
gage to defendants, he could not transfer. 
He overlooks the fact that a mortgagee is 
entitled for the purpose of his security to 
all such interests as may be acquired either as 
accretions to or in place of the original in¬ 
terest which was conveyed to him: for 
example, in the case of a mortgage or charge 
upon lease-holds, if a new lease be obtained 
bv a mortgagor, either on a forfeiture of the 
original lease or by other means, the owner 
of the mortgage or charge will have the 
benefit of the new lease for the purpose of his 
security, and yet the mortgagor could not at 
the time of the mortgage have transferred the 
new lease to the mortgagee as it was not in 
existence.” 

This case, therefore, would fully cover the case 
before us but for the fact that at the time when 
this decision was given exproprietary tenancy 
was not non-transferable as it was made in the 
year 1901. 

(5) In a single Judge decision of this Court 
in the case of — ‘Ram Racha v. Gokul Rai\ 
25 Ind Cas 201 (All), it was doubted whether 
the principle laid down in the case of — ‘Sham 
Das v. Batul Bibi\ (24 All 538), would still be 
applicable when the rights of an exproprietary 


tenant had become non-transferable. The obser¬ 
vations of Piggott J. are as follows: 

“The contention on their behalf, however, is 
that the result of the foreclosure suit was 
merely to extinguish any interests they might 
have previously possessed in the proprietary 
rights over the plots of land mortgaged to 
them; but that their mortgagee rights enured 
in respect of the ex-proprietary tenancy 
created by Statute in favour of the defendants 
of the first party from the date of the fore¬ 
closure decree. For this proposition of law 
the authority quoted is the case of — ‘Sham 
Das v. Batul Bibi’, (24 All 538). A considera¬ 
tion of this ruling shows that one important 
factor in the decisions arrived at by the 
learned Judges who decided that case was the 
view taken by this Court that there was 
nothing in the provisions of the old Rent Act 
of 1881 to prevent an occupancy tenant from 
transferring possession over his holding by 
way of usufructuary mortgage. It may be 
doubted, therefore, whether this case is any 
longer to be relied on since the alteration in 
the law affected by the passing of the Agra 
Tenancy Act of 1901.” 

Though, no doubt, if the property actually mort¬ 
gaged is destroyed any other property obtained 
by the mortgagor in lieu thereof would be 
treated as substituted security; it is doubtful 
whether it would operate as a valid mortgage 
when such property has been made inalienable 
under the law. We are inclined to the view 
that, as the mortgagor could not have made a 
valid mortgage of the exproprietary tenancy by 
application of the doctrine of substituted secu¬ 
rity, no valid mortgage could be created of the 
exproprietary tenancy. But the matter does not 
rest here. In the case before us the mortgagor 
allowed the mortgagee to remain in possession 
instead of claiming back possession of the pro¬ 
perty after the auction sale of 1905, as he was 
entitled to do. If the mortgagor had claimed 
back possession of the property in accordance 
with the view taken by this Court in — 
‘Mahabal Singh v. Ram Raj’, 1950 All LJ 713 
(FB), he would have had to pay to the mort-i 
gagee the amount that he had borrowed before 
he could be restored possession of the five plots 
that had been mortgaged. The only ground on 
which, therefore, the mortgagee could resist the 
delivery for possession of these plots on payment 
of the money due to the mortgagee was a plea 
of limitation if the plea was open to him. As 
we have already said, the mortgagee had con¬ 
tinued to occupy the land as a mortgagee and 
the entries in the village papers have been con¬ 
sistent throughout that Raja Bhairon Bux Singh 
or his legal representatives were the mortgagors 
and Harpal Singh or his legal representatives 
were the mortgagees. 

(6) The question of limitation was consi¬ 
dered in the Full Bench case of — 'Mahabal 
Singh v. Ram Raj’, (1950 All LJ 713 FB), cited 
above and their Lordships held in that case 
that it was not open to the mortgagee who had 
entered possession under the mortgage to set up 
any adverse title against the mortgagor and 
claim that by lapse of time he had perfected his 
title to those plots. The result, therefore, is that 
though the mortgage might not have validly sub¬ 
sisted yet the mortgagor was entitled to get 
back possession of the five plots on payment of 
the money which had remained due to the mort¬ 
gagee. This, in substance, is the decree passed 
by the lower Courts. 

(7) The apDeal, therefore, fails and is dis¬ 
missed with costs. • 
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(8) As the appeal has been dismissed, the stay 
application is also dismissed and the ad interim 
stay is discharged. , .. . . 

B/D.R.R. Appeal dismissed. 
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(LUCKNOW BENCH) 

KAUL J. 

Union of India, Applicant v. Girish Chandra 
and others, Opposite Party. 

Application No. 61 of 1951, D/- 10-10-1952. 

(a) Arbitration Act (1940), S. 34 — “Step in 

proceeding” — Application for adjournment to 
file written statement is a step in the proceed¬ 
ing. AIR 1949 All 611, FoU. (Para 6) 

Anno: Arb. Act, S. 34 N. 16. 

(b) Provincial Small Cause Courts Act (1887), 
S. 25 — Exercise of discretion of Small Cause 
Court, not to stay suit under S. 34, Arbitration 
Act — Revision shall not be entertained — 
(Arbitration Act (1940), S. 34). (Para 7) 

Anno: Prov. Small Cause Courts Act, S. 25 
N. 1; Arbn. Act, S. 34 N. 11. 

B. N. Roy, for Applicant; Hyder Husain, 
Ganesh Prasad and A. N. Trivedi, for Opposite 
Party Nos. 1 to 3. 

REFERENCES: Courtwise/Chronological/ Paras 
(’45) AIR 1945 All 24: (218 Ind Cas 159) 2, 3, 4 
(’49) AIR 1949 All 611: (ILR (1950) 

All 244) 2, 4 

(’41) AIR 1941 Lah 64: (193 Ind Cas 167) 4 

ORDER: This is an application for revision 
of an order passed by the learned Judge, Small 
Cause Court, Lucknow. The material facts lie 
within a short compass : 

(2) A suit for recovery of rent for certain 
premises was instituted by Shekhar Chandra 
Jain against the Union of India, Defence De¬ 
partment. Shekhar Chandra Jain died during 
the pendency of the suit and the names of his 
legal representatives were substituted in his 
place on the record. The suit was instituted on 
13th May 1950. 18th August 1950 was fixed for 
final disposal of the case. On that day the Addi¬ 
tional Government Pleader for the U P. Gov¬ 
ernment appeared before the Court and prayed 
for an adjournment. The application made by 
that as he had not received a copy 
of the plaint or other papers from the office 
concerned, he might be granted two months’ 
time for filing the written statement. This appli- 
^ti°n was allowed and time was granted till 
13th October 1950. On that day an application 
was made by the plaintiff inviting the Court’s 
t0 S ‘ 34 o£ the Arbitration Act 10 of 
1940. It was contended that as the application 
for adjournment of the case to enable the de¬ 
fendant to file a written statement made on 18 th 
August 1950, was a step in the proceedings the 
suit could not be stayed. The matter was argu¬ 
ed before the learned Judge. Relying on two 

a™™ 0 * thl J - C „ urt ’ ~ "United Provinces Gov- 
erament v. Sri Har Nath’, AIR 1949 All 611 and 
Roop Kishore v. United Provinces Govern- 

St n nrA LUC £ 10W ’’ A1 3 1945 AU 24 he he >d that 
wi K P K- ee , dln ? s coud not be sta yed. Dissatisfied 

Sn h^ S bS" S S.‘ he Present revisi ° n 

for^ATT™- 35 ““tended by the learned counsel 
r° r J¥. Uni0 !? of India that it was held by their 
K hl P s > °ar and Sinha JJ. in — ‘Rood 
SSSSV Wa ! air 19M AU 24) that it T£ 
tfonfcS: *2. hold ln some eases that an applica- 

n for adjournment of a case to enable the de- 
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fendant to file a written statement was not a 
step in the proceedings within the meaning of 
S. 34 of the Act and his case was one of that 
kind. He invited my attention to the statement 
made by the Government Pleader in his appli¬ 
cation of 18th August 1950, that he had not re¬ 
ceived a copy of the plaint and other papers 
from the office concerned. It was contended that 
in view of this clear statement the Government 
Pleader could not be in a position to say what 
defence would be taken and it should not be 
taken that by making that application he had 
acquiesced in the case being decided by the 
Court and not being referred to arbitration. 

(4) Having heard the learned Counsel for the 
parties, I am of opinion that the case is covered 
by the later decision of this Court in — ‘United 
Provinces Government v. Sri Har Nath’, AIR 
1949 All 611. Malik C. J. and Mushtaq Ahmad J. 
referred to a number of cases including that of 
— ‘Messrs. Prem Nath Pran Nath v. Amba Par- 
shad’, AIR 1941 Lah 64. Their Lordships observ¬ 
ed : 

“The Lahore High Court appears to have been 
reluctant to accept this view and seems to 
have indicated that an application for exten¬ 
sion of time to file a written statement is not 
such a ‘step in proceedings’ as contemplated 
by those words of S. 34, Arbitration Act. In 
the first place that case is in our opinion dis¬ 
tinguishable from the present one, inasmuch 
as there the defendants had not received a 
copy of the plaint filed in Court. That being 
so, he was not in a position to know anything 
about the nature of the suit filed, so as to 
realise that the suit related to a matter about 
which there had been an agreement for arbi¬ 
tration between the parties.” 

They further observed: 

"In any case we feel that the preponderance of 
authority is in favour of the view taken by 
this Court in — 'Roop Kishore v. U. P. Gov¬ 
ernment, Lucknow’, AIR 1945 All 24.” 

(5) This is a Bench decision of our Court 
and is binding upon me. I may further add, 
if I may say so without disrespect, that it is 
based on sound reasoning. Ordinarily disputes 
between parties as to their rights are decided 
by the Courts of the Country and it is open to 
either party to the dispute to approach the appro¬ 
priate Court for a decision. There may, however, 
be cases where the parties agree, when enter¬ 
ing into a contract, that all or any particular 
dispute relating to that contract shall be referred 
to arbitration, and thus exclude the jurisdiction 
of ordinary courts. Section 34 provides that 
if in such a case one of the parties institutes a 
suU or other legal proceedings then it is open to 
the other party to apply to the judicial authority 
before which the proceeding is pending to stay 

hA 6 mfS Ceedl i ng 'u F ut such an aPPbcation can 
nL ! de .. 0n y before the written statement is 

“5? other steps the Proceedings” 
;u 0n ? e u 4 a ? y step is taken in the pro- 
th * e “J? 1 to ? pply for stay of proceed- 
"£ s «l° st : The Principle seems to be that 
the parties having agreed to exclude the juris¬ 
diction of the Court are entitled to have that 
agreement enforced provided as soon as any 

rAfncai U K tlt « l K es egal P roceecJ ing there is a 
refusal by the other party to have a decision 

naTtvLfh Urt of , law and an indi cation on his 

refer 1 the dlsrtnt^V 0 re ,} y on . the agreement to 
refer the dispute to arbitration If anv steu 

whatsoever is taken by such party in the pro¬ 
ceeding in Court his right to apply for staHf 

encTto^bitoStiS t3 ? e advanta g e of the refer¬ 
ence to arbitration clause is lost. The words 
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used in the section are unqualified — “before 
filing a written statement or ‘taking any ether 
steps in the proceedings’ ”. Accordingly once 
an application is made lor time to file a written 
statement there is a step taken in the proceed¬ 
ings. 

(G) Mr. Haider Husain, learned counsel for 
the opposite parties, invited my attention to the 
observations made by the author in Shambnu 
Dayal Singh’s Law of Arbitration in India. In 
paragraph 585 at page 361 of his book, he says: 
“According to the practice in the Sind Chief 
Court, when a suit is pending on the original 
side of that Court, an application under S. 34 
for stay of the suit should be tiled by way 
of a separate proceeding and not to file the 
application in the suit.” 

Possibly the Sind Court takes the view that 
even if an application under S. 34 for stay of 
the suit is tiled in the proceeding, the making 
of the application would come within the pur¬ 
view of the words “any other steps in the pro¬ 
ceedings” as used in that section and the inten¬ 
tion to exclude any such objection has given rise 
to the practice referred to by the author. I 
hold therefore that the view taken by the 
learned Judge in the Court below cannot be 
said to be erroneous. 

(7) Mr. Haider Husain further contended that 
the determination whether the proceedings shall 
or shall not be stayed on an application under 
S. 34 was a matter for the discretion of the 
judicial authority before whom the application 
was made. In the present case the judicial 
authority concerned was the Judge Small Cause 
Court, Lucknow, and according to the well esta¬ 
blished practice of this Court that in a matter 
where discretion is exercised by a Court of 
Small Causes, a revision application under S. 25 
of the Provincial Small Cause Courts Act shall 
not be entertained. The argument is not without 
substance, and on this ground also this appli¬ 
cation must be dismissed. 

(8) The application is dismissed with costs. 
The sta} f order is vacated. 

B/R.G.D. Application dismissed. 


AIR. 1953 ALL. 150 (Vol. 40, C. N. 67) 
MALIK C. J. AND V. BHARGAVA J. 

Ram Kumar Ram Niwas Nanpara, Applicant 
v. Commr. of Income-tax, U. P. and Ajmer Mer- 
wara, Lucknow. Respondent. 

Misc. Case No. 371 of 1948, D/- 29-8-52. 

t (a) Partnership Act (1932), S. 4 — Joint 
Hindu family and partnership — Joint family 
as a unit cannot be a partner in a firm — Two 
brothers as a co-parcenary unit entering into 
partnership with others — Non-specification of 
respective shares of brothers — Effect — (In¬ 
come-Tax Act (1922) S. 26A). 

It is not correct to say that a joint Hindu 
family as such is a unit which can enter 
into a partnership. Partnership is a con¬ 
tractual relationship which can be entered 
into only by some one who is entitled to 
enter into a contract and it is possible that 
the Karta or the adult members of the fami¬ 
ly, acting within their rights under the 
Hindu law, may be able to enter into a 
partnership and make the entire joint 
family liable for the debts of the partnership 
and entitled to the benefits thereof, but in 
point of law it is only those who enter into 
the contract who can be deemed to be the 


partners, though they may be there in their 
representative capacity on behalf of the fami¬ 
ly. The other members of the joint family 
cannot, each of them, claim in his indivi¬ 
dual right that he has become a partner 
in the partnership and is entitled to exercise 
the rights of a partner. He becomes a sort 
of sub-partner and can only act through the 
Karta who has joined the partnership on his 
behalf: AIR 1948 P. C. 8 Discussed; AIR 
1950 Bom 94 and 28 Mad 344, Ref. to. 

(Paras 10, 12, 13) 
Two brothers G and S constituting a joint 
Hindu family entered into partnership with 
four other persons. The share of the two 
brothers G and S as a coparcenary unit was 
specified in the partnership deed to be equal 
to that of each of the other partners but 
there was no specification of their shares 
inter se. An application for registration of 
the firm under S. 26-A. Income-Tax Act was 
hied by all the partners constituting the 
firm. 

Held that G and S as a coparcenary unit 
could not as such be partners in the partner¬ 
ship. G and S could be partners in the firm 
in their individual capacity but in that case 
it was necessary that their shares should 
have been specified. In the absence of such 
specification the partnership was inopera¬ 
tive and illegal within the meaning of S. 4, 
Partnership Act. (Para 14) 

Anno: Partnership Act S. 4 N. 7. Income 
Tax Act S. 26A N. 1. 

(b) Hindu Law — Joint family — Status of 
— It has no legal entity distinct and separate 
from its members. 

A Hindu undivided family as such has 
no legal entity distinct & separate from that 
of the members who constitute it. It may 
be that a member of a Hindu undivided 
family may continue to have certain per¬ 
sonal rights and may be able to own pro¬ 
perty in his own right and enter into a 
contract in his own right but a Hindu 
undivided fapiily is not like a corporation 
or a limited concern and it cannot, there¬ 
fore, be said that it has a legal entity quite 
distinct and separate from that of those 
who constitute it. A joint Hindu family 
is a unit to which no outsider can be admit¬ 
ted by agreement; it is a status which can 
only be acquired by birth or by adoption & 
the head or Karta of that family has certain 
rights and, while acting within those rights, 
he can bind every member of the family by 
his actions or deal with the joint family 
property which, though it does not belong to 
him and belongs to all, he has been given 
the power to manage or dispose of, in the 
interest of the family. (Para 11) 

G. S. Pathak and R. S. Pathak, for Appel¬ 
lant; J. Swarup and S. C. Das, for Respondent. 

REFERENCES: Courtwise/Chronological/ Paras 
(’48) 1943-16 ITR 35: (AIR 1948 P C 8) 6, 7, 8 
(’50) AIR 1950 Bom 94: (ILR (1949) Bom 
741) 6, 10 

(’05) 28 Mad 344 9 

MALIK C. J.: The Income-tax Officer refused 
an application under S. 26A, Income-tax Act, 
for registration of a partnership firm. This 
order was upheld by the Appellate Tribunal 
and thereafter an application was made that 
a case be stated to this Court under S. 6 G(l)j 
Income-tax Act. The Tribunal has thereupon re¬ 
ferred to this Court the following two questions. 
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1 Whether the inclusion of Ghanshayam Das 
and Sunder Lai (two brothers constituting a 
Hindu undivided family) in the deed of 
partnership dated 7-3-1945, as partners of 
3 . 1/5 as a co-parcenary unit, without specifi¬ 
cation of their shares inter se, rendered the 
partnership inoperative and illegal within 
the meaning of S. 4, of Partnership Act. 

2 . Whether the application under S. 26A. 
Income-tax Act, seeking registration of the 
Instrument of Partnership dated 7-3-1945, in 
which application the collective share of 3.1/5 
annas of Ghanshyam Das and Sunder Lai 
had been shown against their names as a 
unit, which application was admitted before 
the Tribunal to have been signed by Ghan¬ 
shyam Das only, was a proper and valid 
application within the meaning of R. 2, In¬ 
come-tax Act, on the basis of which regis¬ 
tration could be allowed for purposes of 
Income-tax Act. 

(2) The facts, as gathered from the statement 
of the case and from the appellate order of the 
Tribunal are that there was a joint Hindu 
family comprising the descendants of one Jotha 
Ram which was carryingon business & was asses¬ 
sed to Income-tax as a Hindu undivided family. 
There was a partition in the family and, after 
the partition, a deed of partnership was execu¬ 
ted in March 1945. In the deed of partnership 
it was mentioned that Ghanshyam Das Sunder 
Lai constituting a Hindu undivided family 
were joining this partnership through L. Ghan¬ 
shyam Das and L. Sunder Lai, both being sons 
of L. Bilas Rai. The share of the joint family 
represented by Ghanshyam Das Sunder Lai 
was 3.1/5 annas while the shares of the other 
four partners, Ram Kumar, Babu Lai Ram 
Niwas and Govind Prasad were also 3.1/5 annas 
each. In the assessment year 1944-45 an appli¬ 
cation for registration was made under S. 26A. 
Income-tax Act, on behalf of (1) Ram Kumar. 
<2) Babu Lai, (3) Ram Niwas, (4) Ghanshyam 
Das Sunder Lai and (5) Govind Prasad. The 
application, we are informed by learned counsel, 
was signed by Ram Kumar, Babu Lai, Ram 
Niwas, Govind Prasad and also by Ghanshyam 
Das and Sunder Lai. There was, however, some 
confusion whether both Ghanshyam Das and 
Sunder Lai had signed the application or onlv 
Ghanshyam Das had signed it. But we shail 
come to that point later. 

(3) Three points were raised before the 
Tribunal Firstly, it was said that Ghanshyam 
Das Sunder Lai, a Hindu undivided family, 
could not as such be partners in this partner¬ 
ship firm. Secondly, it was said that there was 
no specification of shares as between Ghanshyam 
Das and Sunder Lai, if it was alleged that 
they were to be treated as partners in the part¬ 
nership. Lastly, it was alleged that the applica¬ 
tion was defective inasmuch as Sunder Lai had 
not signed the original application under 
section 26A. 

(4) On all these points the Tribunal, in its 
appellate order, decided against the assessee. 
At the time when the Tribunal decided the 
appeal the onginai application for registration 
under S. 26A was not before it, as it was with 

he Income-tax Officer at Gonda. It was assumed 
that the application was signed only by Ghan- 

HJ*!£ • S a !l d .u the , case was argued on that 
«esis and the learned counsel had urged 

1 ‘ilfri 3 . 0 - 1 that Sunder Lai had not signed 
tha f p P''. Catl pn would make no difference 

*iT ter the case was de cided by the Tri- 
SSS, «? e assessee discovered that the original 
application under S. 26A had been signed by 


both Ghanshyam Das and Sunder Lai and an 
application was. therefore, made to t.ie Tribunal 
bringing this lact to its notice.. The Tribunal, 
however, rejected this application on the 24ih 
of February 1948, and the statement of the case 
proceeds on the footing that the application was 
signed by only Ghanshyam Das. The Tribunal, 
when referring the case, directed that tne 
original application under S. 26A shall form part 
of the statement of the case and it is Annexure 
‘A' (Copy) of the application dated the 6th of 
March 1945 for the registration of the firm. From 
the copv annexed it appears that there were, 
as a matter of fact, six signatories to the ap¬ 
plication. Though the names of the nrst five 
signatories are not mentioned in the copy, it 
may safely be presumed that one of the signa¬ 
tures was of Sunder Lai as stated by Mr. Pathak. 
As the mistake was made by him by inadver¬ 
tence bv reason of the original application being 
not available, as it was in the Income-tax office 
at Gonda, we do not think the Tribunal should 
have refused to make the correction. In any 
case the application being a part of the state¬ 
ment of the case, we cannot .ignore the fact 
that it bears six signatures and there are six 
executants to the document. 

(6) Coming to the next point whether a 
Hindu undivided family as such could be a 
partner, learned counsel has urged that, what¬ 
ever might have been the view of this Court 
prior to the year 1948, the decision of their 
Lordships of the Judicial Committee in — 
‘Lachhman Das v. Commr. of Income-tax, Pun¬ 
jab*, NWF and Delhi Provinces, Lahore* 1948-16 
ITR 35 (P.C.) makes it now clear that that view 
should be re-considered. Reliance is also placed 
on a judgment of the Bombay High Court in — 
'Udhavji Anandji v. Bapudas Ramdas*, AIR 
1950 Bom 94. 

(7) In —‘Lachhman Das’s case’, (1948-16 ITR 
35 P. C.) the point for decision was whether 
a valid partnership could be entered into by 
a member of Hindu undivided family with the 
Karta as representing that family. Their Lord- 
ships of the Judicial Committee relied on the 
fact that a member of a joint Hindu family is 
competent to enter into a contract in his own 
individual capacity. Their Lordships pointed 
out that it was open to a managing member of) 
a joint Hindu family to enter into partnership 
with a stranger and held that there was no 
reason, therefore, why a coparcener could not, 
in his individual capacity, enter into partner¬ 
ship with the Karta of the joint family. Learned 
counsel has relied on a passage towards the end 
of the judgment which is as follows:— 

“But, apart from this answer, it mav be pointed 
out that though in its nature a joint Hindu 
family may be fleeting and transitorv, it has 
been regarded as capable of entering, through 
the agency of its karta, into dealings with 
others. Without accepting the view of some 
eminent Hindu Judges that a Hindu joint 
family is, in its true nature, a “corporation” 
capable of a continuous existence in spite of 
fleeting changes in its constitution, it is enough 
to state that for the purpose of such a transac¬ 
tion effected through the medium of its karta, 
it has been, for a long time past, regarded as 
an entity capable of being represented bv its 
manager.” 

It is argued that their Lordships must be deem¬ 
ed to have laid down that a joint Hindu family 
* can , enter into a partnership. It is 
difficult to understand how such a result can be 
derived from the decision in Lachhman Das’ case 
or from the quotation given above. As a matter 
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of fact, it would appear from the following pas¬ 
sage that the point was left undecided: 

“Their Lordships are, therefore, concerned in 
this case only with the validity of a partnership 
between the Karla of the family representing 
it on the one hand and a member of that 
family in his individual capacity on the other. 
It is unnecessary to consider in this case the 
question relating to the validity of a partner¬ 
ship between a Hindu undivided family as 
such of the one part and one of its undivided 
members in his individual capacity of the 
other. With reference to the latter kind of 
partnership, there seems to be some authority 
favouring the view that such a partnership 
cannot exist under the rules of Hindu law, 
but their Lordships do not propose to deal 
with that question in this case.” 

A person cannot enter into partnership with 
himself and the partnership of a co-parcener 
with the Karta of the joint Hindu family can be 
supported only on the ground that it was a part¬ 
nership between the Karta on the one hand and 
the member on the other, though the Karta may 
be there in his representative capacity and may 
be accountable as such to the joint family. 

(8) It is now well recognised that the Karta 
or the adult members of a joint Hindu family 
may enter into a partnership with a stranger 
&, where it is a trading family, represent the joint 
Hindu family. In Lachhman Das’s case (1948- 
16 ITR 35 P.C.) their Lordships did not consider 
the question whether a Hindu undivided family 
as such, which is a fleeting and changeable body, 
could enter into a partnership under the Part¬ 
nership Act. Their Lordships pointed that the 
partnership is in its nature a contractual rela¬ 
tionship and only such of its members as in fact 
enter into contractual relations with the stranger 
become partners. 

(9) The fact that it is the Karta who becomes 
the partner and not every member of the joint 
Hindu family or the joint Hindu family as such, 
is supported by the decision of the Madras High 
Court in —‘Sokkanadha Vannimundar v. Sokka- 
nadha Vannimunder’, 28 Mad 344, where the 
manager of a joint Hindu family had entered in¬ 
to a partnership with a stranger and the partner¬ 
ship was entered into by the manager, not for 
his personal benefit but on behalf of the family, 
and it was held that the death of the manager 
dissolved the partnership. The learned Judge 
observed: 

“It is scarcely necessary to say that a joint 
Hindu family though at times spoken of by 
Judges as a corporation cannot, as contended 
for by the plaintiff, be taken as a legal person 
in the strict sense of the term so as to consti¬ 
tute a partnership such as the present one 
subsisting between the plaintiff on the one 
hand and a real corporation on the other.” 

(10) Reliance is placed by learned counsel for 
the assessee on paragraph 14 of the judgment in 
—‘Udhavji Anandji Ladha v. Bapudas Ramdas*, 
AIR 1950 Bom. 94, where the learned Chief Jus¬ 
tice (Chagla C. J.) pointed out that 

“There is nothing in Hindu law to prevent a 
member of a joint family becoming a partner 
with a stranger. Whether a Karta becomes a 
partner in his own right and incurs liabilities 
only personally or whether a joint family be¬ 
comes a partner is always a question of fact 
and must be decided on the circumstances of 
each case.” 

It is said that from this quotation it appears 
that a joint Hindu family as such is a unit 
which can enter into a partnership. Partnership 
is $ contractual relationship which can be enter¬ 


ed into only by some one who is entitled to enter 
into a contract and it is possible that the Karta 
or the adult members of the family, acting with¬ 
in their rights under the Hindu law, may be able 
to enter into a partnership and make the entire 
joint family liable for the debts of the partner¬ 
ship and entitled to the benefits thereof, but in 
point of law it is only those who enter into the 
contract who can be deemed to be the partners, 
though they may be there in their representa¬ 
tive capacity on behalf of the family. This view 
is not in conflict with the view expressed by the 
learned Chief Justice in —‘Udhavji Anandji 
Ladha’s case. 

In that case, a partnership was started bet¬ 
ween the plaintiff’s father and the defendant No. 
1 in 1904. The plaintiff’s father died on 30th of 
April 1927. The plaintiff filed a suit, out of 
which the appeal arose, for dissolution of part¬ 
nership and for accounts alleging that even after 
the death of his father the partnership had con¬ 
tinued. In 1935 the plaintiff applied for amend¬ 
ing the plaint and added an alternative cause of 
action that even if after the death of the plain¬ 
tiff’s father there was no subsisting partnership 
and the partnership stood dissolved on his death, 
limitation was saved on other grounds mention¬ 
ed in the application. The greater part of the 
judgment is devoted to the question whether 
limitation was saved by certain acknowledg¬ 
ments. If the learned Chief Justice had accepted 
the view now pressed for by Mr. Pathak that the 
partnership was not with the plaintiff’s father 
but with the joint family as such, then the part¬ 
nership would not have stood dissolved on the 
death of the plaintiff’s father and no question of 
limitation would have arisen. The observations 
relied on were with respect to the point whether 
it is only the personal property of the manager 
or the entire joint family property that was 
liable for the debts of the partnership which had 
been entered into on behalf of the joint family 
and we respectfully agree with the view ex¬ 
pressed by the learned Chief Justice that if a 
manager has had the right under the Hindu law 
to enter into the partnership the entire joint 
family property might be made liable for the 
debts of the partnership. 

(11) The next point for consideration is 
whether a Hindu undivided family as such has 
a legal entity distinct and separate from that of 
the members who constitute it. It may be that 
member of a Hindu undivided family may con¬ 
tinue to have certain personal rights and may 
be able to own property in his own right and 
enter into a contract in his own right but a 
Hindu undivided family is not like a corpora¬ 
tion or a limited concern and it cannot, there¬ 
fore, be said that it has a legal entity quite dis¬ 
tinct and separate from that of those who con¬ 
stitute it. A joint Hindu family is a unit to 
which no outsider can be admitted by agree¬ 
ment; it is a status which can only be 
acquired by birth or by adoption and 
the head or Karta of that family has 
certain rights and, while acting within 
those rights, he can bind every member of the 
familv by his actions or deal with the joint fami¬ 
ly property which, though it does not belong to 
him and belongs to all, he has been giyen the 
power to manage or dispose of, in the interest 
of the family. It is difficult to equate or define 
the position of a joint Hindu family as under¬ 
stood under the Hindu Law with the modem 
conception of a company or a firm or association 
of individuals for trade or business purposes. 

(12) The important point, however, that has 
to be borne in mine} in this connection fa that ^ 
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Hindu undivided family as such must act 
through some one and the only person under the 
Hindu law who can act for the Hindu undivided 
family is the Karta (who may be a single indivi¬ 
dual or several adult members). Partnership 
is defined in S. 4, Partnership Act, as the rela¬ 
tionship between persons who have agreed to 
share the prolits of a business. It is thus based 
on a contract. To say, therefore, that a Hindu 
undivided family can become a partner in a lirm 
ignores the fact that this partnership agreement 
must be entered into either by the Karta or by 
such other members of the Hindu undivided 
family who may be adults, a minor being incom¬ 
petent to enter into a contract. If the Karta 
enters into the contract on behalf of the family 
with a stranger, it is he who is the partner and 
his other co-parceners cannot claim the rights 
and obligations which arise under the contract 
entered into by him, except through him. If the 
Karta has not acted within his powers under the 
Hindu Law, they would not be bound at all. If, 
however, he has acted within his rights under the 
Hindu Law he may be able to bind the entire 
joint family property for the liabilities that 
might be incurred by the partnership. When the 
adult members of a joint family enter in¬ 
to partnership they must be deemed to 
be partners in the partnership firm though, 
if they were acting on behalf of the 
family and have the right to bind the members 
of the family, the members of the family may be 
entitled to the benefits and the joint family pro¬ 
perty may be liable for the debts of the partner¬ 
ship. The joint Hindu family can, therefore, be 
a partner only in a loose sense. The persons 
entering into the contract of partnership alone 
are partners, and through them the joint Hindu 
family may be entitled to the benefits and the 
joint family property may be liable for the los¬ 
ses of the partnership. 

(13) The result, therefore, is that in our view 
it is the Karta of a joint family who becomes 
the partner and if he has acted within his rights 
as Karta and has joined the partnership, not in 
his individual capacity but as representing the 
joint family, then he may bind other co-par¬ 
ceners who would be entitled to get the benefits 
of the partnership and whose share in the joint 
family property would be liable for the debts of 
the partnership. But the other members of the 

S,;S ly - c u a t n , n u 0t : S“ c £ of , them > claim in his 
individual right that he has become a partner in 

the partnership and is entitled to exercise the 

rights of a partner. He becomes a sort of sub- 

partner and can only act through the Karta who 

has joined the partnership on his behalf. If the 

contention of the learned counsel for the asses- 

see is accepted then, on the Karta becoming a 

partner on behalf of a joint Hindu family, every 

member of the joint family would become a 

partner and, even though some of them may not 

nave been in existence or capable of entering in- 

to a contract, each member of a joint Hindu 

rioMc y wouId , have the ri Sht to claim all the 
rights reserved to a partner under the Partner- 

UniiLi Act and be . hable for a11 the liabilities im- 
18J5S* ° n a . Partner under that Act. If a joint 
WU family as a unit distinct and separate 
from its members is deemed to be the oartner 

thedeath S i th ab 4 Ur 1 resu 't would follow that 
who d ha? °Ll he , Kar , ta those adult members 
not > rSS?i» J. nt0 , Partnership would 

ft S 1 '" the dissolution of the firm, as on 

take d h?i h ni°f one Karta there will be another to 

mfe m lSr oc”*! th ® Partnership would conti- 

St evin JOint fami] y continued to 

W$t even though there may come a time when 


a joint Hindu family consists of only minors. 
The whole scheme of the Partnership Act goes 
against such conclusions. 

(14) Having, therefore, carefully considered 
this matter we are of the opinion that : 

1. The Hindu undivided family of Ghan- 
shyam Das Sunder Lal, as a co-parcenary 
unit, could not as such be partners in the 
partnership. Ghanshyam Das and Sunder 
Lal could be partners in the partnership 
but in that case it was necessary that 
their shares should have been specified. 

2. We have already said that the facts being 
as stated by learned counsel when he ap¬ 
plied for correction, the Tribunal should 
not have gone on to hold that the applica¬ 
tion was signed only by Ghanshyam Das 
when it was apparent from the application 
itself that it had been signed by both. 

(15) The second question, therefore, does not 
arise. 

(16) The assessee must pay the costs to the 

Department which we assess at Rs. 300/-. 
B/K.S. Answer accordingly. 


A.I.R. 1953 ALL. 153 (Vol. 40, C. N. G8) 
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P. L. BHARGAVA AND BEG JJ. 

Lal Behari and others. Applicants v. State 
through the Special Manager, Court of Wards, 
Sitapur, Opposite Party. 

Criminal Misc. Nos. 477, 478 and 479 of 1951, 
D/- 26-5-1952. 


(a) Constitution of India, Art. 215 — Com¬ 
munication with Presiding Officer of Court and 
the administrative head, regarding the pending 
case — Course to be adopted by presiding 
officer suggested — Communication amounts to 
contempt of Court — Actual danger or preju¬ 
dice to party is not essential — Mens rea is not 
necessary — (Contempt of Courts Act (1926) 

O. 1 ). 


Any private communication by a party 
to a case or even a stranger to a cause ad¬ 
dressed or made to the presiding officer of 
a Court, which is calculated to influence 
his decision in pending case, constitutes a 
most serious form of contempt 


.. r-.-wu ao jyi«umcu in idw io nave tiie 
intention conveyed by his words and to 
intend the consequences which are bound 
to follow from his own acts. The test of 
the offence of the contempt of Courts does 

{£* nf mens . rea ’ Whatever the inten- 
^temner might have been, he 
is brought within the clutches of law as 
s ° on aS J he Court finds that by his word or 

b h y : h A, COndu . ct h ®. t 1355 set into motion a 
ch a m of events which is by its very nature 

ke dy T°J nterfer 1 } vitb the coursTof j£ 
“5f•. T j! e crucial test of the offence lies 
not m the object within the mind of the 
contemner but in the tendency which his 
manifest and outward acts inherently 

ed flow Iff i?, te ,- fer< r with . the uninterrupL 
ed flow of justice in an impartial manner. 

of the offence consists 1 in 
robbing the Court of that confidence which 
it is the duty of the Court to inspire and 

fic to S ndln £ obligation of the pub- 
,, c m repose in the same. The essenr-f* 

it h m, 0 ih e i nCe lies . not , in the prejudice that 
it might cause to the parties but in th& 
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oamaging nature of the act itself qua the 
administration of justice in the state. In 
other words, the essence of the ollence lies 
not so much in the capacity of the impugn¬ 
ed act to cause damage to the cause of a 
party as in its tendency 10 cause damage 
tc the cause of justice itself. (Para 14) 

Ignorance of law cannot be an excuse 
specially when the perpetrator of the 
offence is a literate man holding a respon¬ 
sible position of a manager pf a big estate. 

(Para 13) 

The manager of an estate which was 
under the Court of Wards, wrote to the 
Deputy Commissioner, that a certain tenant 
in the estate was about to file an applica¬ 
tion under S. 145, Criminal P. C. before 
the S. D. O. and that the S. D. O. should 
be asked to look into the matter carefully 
and do the needful. Subsequent to the 
filing of the application, the manager again 
wrote to the Deputy Commissioner to look 
into the matter and consider his previous 
letter. Upon this the Deputy Commis¬ 
sioner wrote that he would speak to the 
S.D.O. and the manager was asked to bring 
this fact to the notice of the S.D.O. The 
manager therefore wrote to the S.D.O. ana 
suggested that the attachment of crop in 
the case was absolutely necessary. On the 
same date the S.D.O. passed a preliminary 
order in the case ordering attachment of 
the crop. The opposite party moved the 
High Court for taking contempt proceed¬ 
ings against the manager and for transfer 
of the case to another court outside the 
jurisdiction of Deputy Commissioner. 

Held that the manager was guilty of 
contempt of Court. (Conduct of the De¬ 
puty Commissioner and the S.D.O. criticis¬ 
ed) (The case was transferred to another 
District). (Paras 7, 9, 12, 20) 

Anno: Contempt of Courts Act, S. 1 N. 3. 

(b) Constitution of India, Art. 215 — Con¬ 
tempt of Court — Apology tendered, when can 
be accepted — (Contempt of Courts Act (1926), 

S. 3). 

In cases of contempt the Court is not 
bound to accept an apology or even an un¬ 
qualified apology. The question whether it 
should do so or not would depend on cir¬ 
cumstances of each particular case. A 
Court can refuse to accept an apology 
which it does not believe to be genuine, it 
can even when it accepts the apology, com¬ 
mit an offender to prison or otherwise 
punish him. Furthermore, there cannot be 
both justification and apology. The two 
things are incompatible. Where the apo¬ 
logy does not seem to be so much the out¬ 
pouring of a penitent heart moved by feel¬ 
ing of remorse and overcome by a sense of 
ones own guilt, as a convenient device 
clutched up by a person driven and com¬ 
pelled by the logic of events to resort to a 
measure which seems to him to provide the 
only mode of escape from the impending 
doom or as a last desperate throw in a 
game of chance hazarded by him at a time 
when all else has failed and everything 
seems to be lost, it should be considered to 
be merely an apology for an apology. It 
deserves to be given short shrift at the 
hands of the Court. AIR 1940 Nag 407, 
AIR 1940 Sind 239 (FB) and AIR 1952 
All 86 , Rel. on. (Paras 15, 16, 18) 

Anno: Contempt of Courts Act, S. 3 N. 2. 


A. I. R. 

S. C. Das and J. S. Trivedi, for Applicants; 
Saraswati Prasad, for Opposite Parly; Addll 
Govt. Advocate, for the State. 

REFERENCES: Courtwise/Chronological/ Paras 
('51) 1951-6 Dom LR (All) 309: (AIR 1952 

All 86 ) 7 17 

(1865) 5 WR 86 ’ g 

(’43) AIR 1943 Lah 329: (45 Cri LJ 

445 FB) 12 

(*40) AIR 1940 Nag 407: (42 Cri LJ 237) 15 - 

(’45) AIR 1945 Nag 33: (ILR (1945) 

Nag 74) 13 

(’48) AIR 1948 Oudh 114: (49 Cri LJ 108) 8 

C40) AIR 1940 Sind 239: (42 Cri LJ 1 FB) 16 
(1742) 2 Atk 469: 26 ER 683 7 

(1903) 2 KB 432: (72 LJKB 839) 8 

(1900) 2 QB 36: (69 LJQB 502) 6 

BEC J.: These are three applications, one 
of which is an application for contempt of Court 
against the Special Manager, Court of Wards, 
Sitapur incharge Rampur Mathura estate (Cri¬ 
minal Misc. Appln. No. 479 of 1951) and other 
two are applications for the transfer of two 
cases pending in the Court of the Sub-Divisional 
Magistrate Sidhauli, district Sitapur (Crimi¬ 
nal Misc. Applns. Nos. 477 and 478 of 1951). 
The circumstances which have given rise to 
these applications may be briefly stated as fol¬ 
lows : 

(2) Rampur Mathura estate and Kapurthnla 
estate in Avadh are separated by the river 
Gogra which constantly changes its course. On 
account of alluvion and diluvion disputes con¬ 
stantly arise regarding the boundaries of the 
two estates. Rampur Mathura estate is under 
the superintendence of the Court of Wards and 
Sri Balbir Saran Das was the Special Manager 
of the Court of ’Wards in the month of October , 
1951. One Mitunjai Bakhsh Singh, who alleged 
himself to be the tenant of certain plots situated 
in Rampur Mathura estate, applied on 15-10- 
1951. to the Special Manager. Court of Wards, 

Sri Balbir Saran Das, stating that he was a 
tenant of Rampur Mathura estate, and that 
Sardar Sohan Singh Tehsildar Kapurthala Es¬ 
tate and others were raising a dispute about 
the possession of the plots and praying that pro¬ 
per steps may be taken against them. The spe¬ 
cial Manager, incharge of Rampur Mathura 
estate, directed the said Mirtunjai Baksh Singh 
to file a complaint under S. 145, Criminal P. C. 

On 16-10-1951, the said Special Manager, Court 
of Wards. Rampur Mathura estate, sent a re¬ 
port to the Deputy Commissioner of Sitapur 
about the proposed application under S. 145, 
Criminal P. C. by Jagatoal Singh, who was the 
mukhtar of Mirtunjai Bakhsh Singh and was 
going to file an anplication on behalf of his 
master before the S. D. O., Sidhauli. The last 
paragraph of this report runs as follows: “The 
S. D. O.. Sidhauli may be asked to look into 
this matter carefully and do needful.” On 
this report the remark of the Deputy Commis¬ 
sioner was “seen”. 

On 17-10-1951, the said Mirtunjai Bakhsh 
Singh through his mukhtar Jagat Pal Singh A 
put in his application for action being taken 
under S. 145, Criminal P. C. against the appli¬ 
cants in the Court of Sri S. N. Sharma Sub- 
Divisional Magistrate, Sidhauli. On 18-10-1951. 
the Special Manager Rampur Mathura resub¬ 
mitted his report of 16-10-1951, with the remark 
that “as orders have not been passed on portion 
marked X of mv renort hence it is resubmitted.” 
The portion marked X referred to his reoort of 
16-10-1951, in which he had requested the De- 
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puty Commissioner to ask the S. D. O., Sidhauli 
to look into the matter carefully and do the 
needful. After the file was submitted to him 
again the Deputy Commissioner passed the fol¬ 
lowing order: 

•‘This will be done when the S. D. O. comes 
to see me and you may also bring this fact 
to his notice.” 

On 29-10-1951, the Special Manager. Court of 
+ Wards, after referring to the various reports 
and orders mentioned above wrote to the Sub- 
Divisional Magistrate, Sidhauli as follows: 
“Please see this. I will speak to you when we 
meet. Attachment of crop is absolutely ne¬ 
cessary.” 

On the same date the Sub-Divisional Magistrate. 
Sidhauli passed a preliminary order attaching 
the crops. The actual order runs as follows: 
“Whereas I am satisfied from the report of 
S. O. Thangaon and of Special Manager Court 
of Wards that there is dispute likely to result 
in breach of peace regarding cultivated areas 
mentioned in Jagatpal Singh’s application of 
plots Nos. 1626 and 1180 situated in village 
Keora and plot No. 466 situated in village 
Soharia, I hereby order that the contending 
parties be called to appear before me on 17- 
11-51 and put in written statements of their 
respective claims of possession. I further 
order that the disputed land along with crops 
standing thereon be put under attachment at 
once. The crops should be given in the supur- 
dagi of some reliable and independent per¬ 
son of the locality.” 

The above proceedings took place in the case of 
— ‘Jagatpal Singh v. Sardar Sohan Singh’, No. 
250 of 1951. 

f (3) On 5-12-1951 the applicants made the 
above-mentioned application in this Court slat¬ 
ing the above facts and praying that in view of 
the facts stated therein Sri Balbir Saran Das, 
Special Manager, Court of Wards, Rampur Ma¬ 
thura, was guilty of contempt of Court and 
suitable action be taken against him. This is 
Criminal Misc. Appln. No. 479 of 1951. Th* 
applicants have also filed an application sub¬ 
mitting that the above facts and circumstances 
showed that Sri Balbir Saran Das, Special 
Manager, Court of Wards, Rampur Mathura 
estate and the Deputy Commissioner of Sitapur 
(incharge of the Court of Wards) had been trv- 
ing to influence the mind of the court and the 
Sub-Divisional Magistrate. Sidhauli being sub¬ 
ordinate to the Deputy Commissioner of Sitapur, 

, there was an apprehension in the mind of the 
applicants that they would not receive a fair 
and impartial trial in his Court. Further in 
view of the fact that all the Sub-Divisional 
Magistrates of Sitapur were subordinate to the 
Deputy Commissioner of Sitapur who was 
takmg mterest in the case, it was expedient in 
fir J? te / eStS 3U ? bce . tha t the case be trans- 

J r ? 1 ?» the »£. ,str * ct of Sitapur to some 
Sjhcr district. This is Criminal Misc Appln 

i\ 1951 478 ° £ 1951 and relates to case No. 25 P 0 P of 

*1? 9" th , e basis of the sam ® facts another 

u P nt C ^ 10n 14 ° r p the • tran s f " of a similar case 
14 * 5 '. Cn "? mal p - c - between Rampur 

Co.rt/%w at l* t jl 4 r0ugh the Special Manager 
S° ur £ 0f V ards ' Sitapur and Lai Behari munsa- 

® state Nanak Prasad qanungo 

mirth^! hala ri eS f tate ’ f ohan Singh, tahsildar Ka- 
purthala estate and others (Case No. 434 of 

1951) pending in the Court of Sub-Divisional 

Magistrate, Sidhauli was filed in this Court 


This application is Criminal Misc. Appln. No. 
477 of 1951. . . 

(5) In view of the fact that the main grounds 
of the transfer of the two cases are the same 
as those which have been made the basis of 
the application for contempt of Court, it would 
be convenient to take up the application for 
contempt of Court first. 

(6) The oiFence of contempt of Court has not 
been defined cither in the Contempt of Courts 
Act or any other Indian Statute. The reason 
for it is obvious. The offence covers such a 
wide field of activity that it is very difficult to 
confine it within the bounds of a definition that 
would be applicable to all cases. Lord Russel 
in — ‘Reg v. Gray’, (1900), 2 Q B 36 at p. 40, 
defined it as follows: 

“Any act done or writing published calculated 
to bring a Court or Judge of the Court into 
Contempt, or lower its or his authority, is a 
contempt of Court. That is one class of con¬ 
tempt. Further, any act done or writing 
published calculated to obstruct or interfere 
with the due course of justice or the lawful 
process of the Courts is a contempt of Court.” 

(7) In the case of — ‘Read v. Huggonson\ 
(1742) 2 Aik. 469: 26 E R 683, Lord Hardwicke 
said: 

“There are three different sorts of contempt. 
One kind of contempt is scandalising the 
Court itself. There may be likewise a con¬ 
tempt of this Court, in abusing parties who 
are concerned in causes here. There may be 
also a contempt of this Court, in prejudicing 
mankind against persons before the cause is 
heard.” 

The facts of the present case may now be 
examined in the light of the above exposition 
of its meaning with a view to ascertain as to 
whether the offence of contempt has been com¬ 
mitted. The chain of events in the present 
case starts on 15-10-1951, when, it would be 
remembered, the Special Manager directed 
Mirtunjai Bakhsh Singh to file a complaint 
under S. 145, Criminal P. C. Having done so, 
on the next day. i.e., on 16-10-1951, the Special 
Manager wrote to the Deputy Commissioner of 
Sitapur about the application which was going 
to be filed and asked him in his report to direct 
the Sub-Divisional Magistrate of Sidhauli to 
look into the matter carefully and do the need- 
tul. This was clearly a request on the part of 
the Special Manager to the Deputy Commis¬ 
sioner to contact the presiding officer of the 
Court in an extra-judicial manner and to im¬ 
press upon him the urgency of the matter and 

Si ? f s , pe , c , ial and caref,j! attention. 

Magistrate of Sidhauli was 
subordinate to the District Magistrate and there 
could be no doubt that he was likely to be in¬ 
fluenced by any conversation or direction that 
his higher officer would have with him or issue 
P! m ab ° u t th e ease. There is further no 

SkiS 1 ® 1 * h ® re P° rt in Question was written 
thls mischievous purpose. The request to 
impress upon him the necessity of careful ac- 
tion in the matter would naturally have the ef- 

« h t Sub-Divisional Magistrate 
S S t , bink VV* there "'as a foundation in 

!Il\t PP r?!j 0n ™ h,ch 1 was goin S to be launched 
hi bls . 9 0Urt - The extra care which he was to 
fv talce into the matter was obvious- 

t° hnng home to him the urgency of 
!5?rfS t U at,0n i: Wh . at ? ver the merits of the case 

*hSnt h ? Ve beei ?: lt . ls clear to us that it was an 
absolutely unauthorised manner of approach to 
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a legally constituted authority and cannot be 
justilied for a moment. It was calculated to 
prejudice the mind of the presiding oificer in 
favour of a particular party and to prevent the 
application of that unclouded and impartial 
attitude to mind which a Court is expected to 
bring to bear on a case pending before it. The 
District Magistrate having perused the report 
seems to have realised his position and he mere¬ 
ly wrote the word “seen'” on it. 

The Special Manager does not seem to have 
been satisfied with this non-committal reply of 
the Deputy Commissioner. Accordingly after 
the application under S. 145, Criminal P. C.. was 
filed on 17-10-1951, he resubmitted the matter 
to the Deputy Commissioner on 18th October 
and solicited clearer orders on the request 
which he had made on 10-10-1951. One would 
expect that the Deputy Commissioner would 
have resented this action on the part of the 
Special Manager. Far from doing it, we find 
that he approved of it and wrote a remark that 
indicated that the request of the Special Mana¬ 
ger would be complied with when the Sub-Di¬ 
visional Magistrate came to see him. It is fur¬ 
ther regrettable to find that a high official like 
the Deputy Commissioner did not stop there. 
He directed the Special Manager, Court of 
Wards, to himself bring this fact to the notice 
of the said Sub-Divisional Magistrate thereby 
encouraging him to make a direct approach to 
the Court by contacting him personally. 

Embodied (emboldened?) by the direction re¬ 
ceived from the Deputy Commissioner, the 
Special Manager had the courage to write to the 
Sub-Divisional Magistrate, Sidhauli, before 
whom the application was pending that he 
would speak to him personally about the mat¬ 
ter. He went to the extent of suggesting the 
proper order that should be passed in the case 
by writing to him that “attachment of crop is 
absolutely necessary”. We cannot conceive of 
a graver and grosser form of the offence of con¬ 
tempt of Court than the one that is manifested 
in this piece of conduct of the Special Mana¬ 
ger. Here is an unabashed and clear attempt 
to poison the fountain spring of justice at its 
very source and to divert its flow in a direction 
polluted with prejudice and coloured with bias. 

At this stage again, we may observe that the 
duty of the Court receiving any such sugges¬ 
tion is clear, definite and admits of no doubt. 
The only course which should have been adopt¬ 
ed by the Sub-Divisional Magistrate was to 
refer the matter to this Court for necessary 
action. Again, we regret to note that instead 
of doing it, we find that the Court on the same 
day passed an order in terms of the suggestion 
made by the Special Manager. If it is permis¬ 
sible to read between the lines and if the con¬ 
sequences that flow from an act are an indica¬ 
tion of its causes, then the only conclusion that 
is open to this Court, in view of the circum¬ 
stances that are starting (staring?) in our face, 
is that the officer concerned seems to have 
surrendered his judgment in a manner tanta¬ 
mount to an abdication of his own functions. 
We have expressed ourselves rather strongly on 
this'point, because it is not the first time that re¬ 
action of this nature on the part of the lower 
court has been brought to our notice when the 
presiding officer of such Court has allowed him¬ 
self to be a passive recipient of such requests & 
has unfortunately succumbed to the force and 
pressure exercised on him. 
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We may only refer to a case which onlv very 
recently came to our notice and which is re¬ 
ported in — ‘State v. Krishna Madho\ 6 Dorn 
L R (All) 309 and in which a similar action on 
the part of presiding officer of the Court was 
the subject-matter of condemnation and dis¬ 
approval by a judgment of this Court to which 
one of us was a party. 

( 8 ) We have no doubt that any private com¬ 
munication by a party to a case or even a 
stranger to a cause addressed or made to the 
presiding officer of a Court, which is calculated 
to influence his decision in a pending case, con¬ 
stitutes a most serious form of contempt. The 
following remarks of Norman J. in — ‘Taylor 
v. Asmedh Koonwar’, (1865) 4 W R 86 quoted 
in — ‘Additional Sessions Judge, Hardoi v. 
Banwari Laf, AIR 1943 Oudh 114 are pertinent 
in this connection: 

“It is contrary to the practice of all Courts 
and highly dangerous to the administration 06 
justice that a suitor on any pretext whatever 
should communicate with a Judge either by 
letter or any conversation or in any manner 
whatsoever other than by public proceedings 
in open Court respecting the merits of any 
case in which he is interested and which is 
either pending in the Court of such Judge or 
likely to come before him.” 

The following observations of Lord Cottent- 
ram are also relevant in this connection (Vide 
Aiyer’s Law of Contempt, 1949 edition page 
211 ). 

“Every private communication to a Judge 
for the purpose of influencing his de¬ 
cision upon a matter publicly before him. 
always is and ought to be reprobated It is 
a course calculated, if tolerated, to divert 
the course of justice, and is considered and 
ought more frequently than it is to be treated 
as, what is a high contempt of Court.” 

Dealing with the effect of certain articles 
published in a newspaper with a view to create 
a prejudicial atmosphere. Wills J. in — ‘Reg v. 
Parke’. (1903) 2 KB 432 explained the grounds 
on which such writings are drawn into the 
category of the offence of contempt in the fol¬ 
lowing words: 

“The reason why the publication of articles 
like those with which we have to deal is 
treated as a contempt of Court is because 
their tendency and sometimes their object is 
to deprive the court of the power of doing 
that which is the end for which it exists— 
namely to administer justice duly, impartially - 
and with reference solely to the facts judi¬ 
cially before it. Their tendency is to reduce 
the court which has to try the case to im¬ 
potence, so far as the effectual elimination of 
prejudice and prepossession is concerned. It 
is difficult to conceive an apter description 
of such conduct than is conveyed by the ex¬ 
pression ‘contempt of Court’.” (Vide Aiyer’s 
Law of Contempt pages 75 and 76). 

It goes without saying that the offence would 
be a much graver one in cases where instead 
of being expressed in a newspaper in a general 
form, such remarks are directed specifically 
to the particular officer who is seised of the 
case and responsible for the effectual adminis¬ 
tration of justice in the matter. 

(9) In view of the fact that in the present 
case the ingredients of the offence are made 
out so clearly, we would have expected that an 
unequivocal unqualified apology on the part of 
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the contemner offered at the very outset would 
have provided a relieving feature and a saving 
grace. On the other hand, the case on behalf 
of the Special Manager 'was argued with a 
determination, zeal and force worthy of a better 
cause. The District Magistrate in his explana¬ 
tion stated that 

“the orders referred to in the application were 
passed by me in the routine way on the re¬ 
ports submitted by the Special Manager and 
it is wrong on the part of the applicants to 
say that I am taking interest in the case and 
trying to influence the mind of the Magistrate 
who is seised of the case.” 

(10) The Sub-Divisional Magistrate, Sidhauli, 
having admitted the correctness of the facts 
which formed the foundation of the complaint 
for contempt stated in his explanation that it 
was not correct that the Special Manager or the 
Deputy Commissioner in any way tried to in¬ 
fluence him in the case and that the inference 
drawn from those facts in the said application 
was not justified. 

(11) The Special Manager himself filed an 
affidavit raising all kinds of pleas in his de¬ 
fence. They ranged from an expression of his 
complete ignorance of the law of Criminal Pro¬ 
cedure and the Indian Penal Code to an allega¬ 
tion that it was his duty as Special Manager, 
Court of Wards, to address the impugned com¬ 
munications and to act in the manner in which 
he did. We need hardly say that the position 
adopted by the parties concerned in the matter 
only adds insult to injury. 

(12) The learned Additional Government 
Advocate, who appeared for the Special Mana¬ 
ger, vehemently argued on his behalf that 
throughout his client was acting in a bona fide 
manner and that he had no intention of inter*- 
fering with the due process of justice. In view 
of the facts mentioned by us above, we do not 
think that there is any vestige of truth in it 
so far as the factual aspect of the argument is 
concerned. A person is presumed in law to 
have the intention conveyed by his words and 
to intend the consequences which are bound to 
ollow from his own acts. We may observe 
that the argument itself rests on the mistaken 
assumption that the test of the offence of the 
contempt of Courts lies in ‘mens rea\ Whatever 
the intention of the contemner might have 
been, he is brought within the clutches of law 
as soon as the Court finds that by his word or 
by his conduct he has set into motion a chain 

™^ ch J s by its very nature likely to 
interfere with the course of justice. The cru- 

™*i- tes L 0f tbe , of f enc e lies not in the object 
within the mind of the contemner but in the 

whlch his manifest and outward acts 
possas ? interfere with the unin¬ 
terrupted Dow of justice in an impartial manner 

<■> <M. connection may be mad" t„ 
the case —- In re Subrahmanyan, Editor Tri¬ 
bune 1 AIR 1943 Lah 329 (FB) If this test is 

S U in Ini?® P *t Se f nt «, CaSe, « We haVe no hesita - 

tion in holding that the offence which he has 
3KJ2 ?, dmitS of doubt - In this parti! 
Satte^^ h f°^ eVeri 2* *”3? be mentioned that 

Sd haH h ,i t n nSC + e ? dGd A he / egi0n of intention 

taken the form and shape of 
action resulting m serious prejudice. It mav 
^• e i re « embered that the suggestion of thp Sr ip 
Manager that attachmentwas ne4?£v 
toUowed by a similar order by the^ourt 
and the fact that the dates of both 7 synchrSe 


leads to a suspicion that the one is merely an 
echo of the other. 

(13) It was further argued on the contemner’s 
behalf that he was ignorant of the law of Cri¬ 
minal Procedure Code and the Indian Penal 
Code, a statement which is incorporated in his 
affidavit. It would be difficult to credit him with 
this blissful ignorance considering that he holds 
the position of a responsible manager of vast 
estates which are constantly surrounded with 
cases under S. 145, Criminal P. C. His sug¬ 
gestion to the Sub-Divisional Magistrate, Si¬ 
dhauli, that attachment under the circumstances 
was necessary itself speaks eloquently of his 
knowledge of the law on the subject and shows 
that he was fully cognizant of the relevant 
provisions of law. His own conduct, therefore, 
belies the statement which he has solemnly made 
in his affidavit. In any case, ignorance of law 
cannot be an excuse specially’when the per¬ 
petrator of the offence is a literate man holding 
a responsible position. Vide — ‘Balkrishna 
Narayan v. Col. N. S. Jatar’, AIR 1945 Nag. 33. 

(14) Next, it was argued on his behalf that 
no actual damage was done in the case as the 
matter is still at an initial stage and hence 
no offence could be said to have been committed. 
This argument again betrays a misapprehension 
of the nature of the law of contempt. The da¬ 
mage in such cases is not merely damage to the 
parties but damage to the reputation of the 
Court itself. The gravamen of the offence con¬ 
sists in robbing the Court of that confidence 
which it is the duty of the Court to inspire and 
the corresponding obligation of the public to 
repose in the same. In this particular case, it 
so happened that fortunately the relevant 
papers were retained on the file as bearing un¬ 
impeachable testimony of the ingredients of the 
offence. The documentary evidence remained on 
record till it was brought to the knowledge of 
the applicants (the opposite-parties in the case 
under S. 14o. Criminal P. C.). Its alarming 
nature naturally impelled the applicants to 
take the earliest step to move this Court to 
take action and to transfer the cases from 
the aistncl. The matters therefore were 
brought to our notice before any substan- 
tial damage to any party accrued. The essence 
of the offence, however, as observed by us above 
lies not in the prejudice that it might cause to 
*“? P ar }i e ? bu , 1 > n th f damaging nature of the 

thl SSI q r Ua tu e admi ™stration of justice in 
the state. In other words, the essence of the 

offence lies not so much in the capacity of the 
impugned act to cause damage to the cause of 
a party as in its tendency to cause damage to 
the cause of justice itself. s 

C«» 1 * 2 L 9l0Se * 0f tu e ar S umen ts learned 
Counsel appearing for the contemner freelv 

suggested that in case the Court held VaHe 

£ mT. tt h d i,tf offence, an unqualified apo¬ 
logy on his behalf might be accepted It mav 

Court 1 SSK th SV n cases of contempt "the 
U Jl S vi bound to accent an apology or even 
an joahfied apology. The question whethe? 

Judge of the Supreme Court of India, observed 

not a weapon of defence forged 
to purge the guilty of their offences. It is 
not an additional insult to be hurled it the 
heads ot those who have been wronged nt 
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intended to be evidence of real contriteness, 
the manly consciousness of a wrong done, of 
an injury inflicted, and the earnest desire to 
make such reparation as lies in the wrong¬ 
doers power. Only then it is of any avail in 
a Court of justice. But before it can have 
that effect, it should be tendered at the earliest 
possible stage, not the latest, and even if 
wisdom dawns only at the appellate stage, 
the apology should be tendered unreservedly 
and unconditionally before the arguments be¬ 
gin and before the person tendering the 
apology discovers that he has a weak case 
and before the Judge has indicated the trend 
of his mind. Unless that is done, not only 
is the tendered apology robbed of all grace 
but it ceases to be an apology.” 

Everything depends upon the circumstances as 
well as upon the nature of the apology and 
the manner in which it is tendered. 

(16) In — 'Emperor v. P. C. Tarapore’. AIR 
1940 Sind 239 in a Full Bench case Davis, 
C. J., laid down that it does not follow that 
because an apology is offered the Court must 
accept it and is disarmed. A Court can refuse 
to accept an apology which it does not believe 
to be genuine; it can. even when it accepts the 
apology, commit an offender to prison or other¬ 
wise punish him. Furthermore, there cannot 
be both justification and apology. The two 
things are incompatible. 

(17) Similarly, an apology offered by the con¬ 
temner in a recent case in —State v. Krishna 
Madho\ 6 Dom L R (All) 309 was rejected by 
this Court. 

(18) An apology made in such circumstances 
does not seem to be so much ihe outpouring of 
a penitent heart moved by a feeling of remorse 
and overcome by a sense of one’s own guilt, as 
a convenient device clutched up by a person 
driven and compelled by the logic of events to 
resort to a measure which seems to him to pro¬ 
vide the only mode of escape from the impend¬ 
ing doom or as a last desperate throw in a 
game of chance hazarded by him at a time when 
all else has failed and every thing seems to be 
lost. Apology tendered under such circumstances 
should be considered to be merely an apology 
for an apology. It deserves to be given short 
shrift at the hands of the Court. We have 
accordingly no hesitation in treating this be¬ 
lated show of regret as unworthy of considera¬ 
tion and summarily reject the so-called apology 
thus offered. 

(19) For the reasons given above, we find 
Sri Balbir Saran Das guilty of contempt of 
Court and order him to pay a fine of Rs. 100/- 
vvithin a month of the date of this order or 
in default to undergo one month’s simple im¬ 
prisonment. He will also be liable to pay 
Rs. 150/- as costs to Mr. Das, who appeared for 
the apolicants and Rs. 80/- as costs to Mr. B. N. 
Roy. Assistant Standing Counsel who appeared 
for the State. 

(20) In view of the circumstances discussed 
above, the grounds of transfer of both the cases 
are self-evident. The state of affairs disclosed 
by the narration of events, which formed the 
basis of the application for contempt of Court 
provides a sad commentary on the atmosphere 
prevailing in that particular area regarding the 
attitude that is to be adopted bv high-placed 
officials in cases of this nature. We accordingly 
order that both the cases mentioned above which 
are pending in the Court of the Sub-Divisional 


Magistrate, Sidhauli, be transferred from Sitapur, 
district to Lucknow district. The files of the' 
said cases shall be sent to the District Magis¬ 
trate of Lucknow, who shall either try the cases 
himself or transfer them to any stipendiary 
Magistrate authorised by law to try the same. 

B/R.G.D. Orders accordingly. 
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Bishambhar Dayal, Plaintiff-Applicant v. 
Girdhar Lal Odhavji, Defendant-Opposite 
Party. 

Civil Revn. No. 949 of 1948, D/- 28-10-1952. 

(a) Civil P. C. (1908), S. 115 — “Case decid¬ 

ed” — Issue in suit decided and as result part 
of claim going out of suit — Decision of issue 
is “case decided” aud revision lies. A2R 1936 
All G86 (FB), Distinguished. (Para 4) 

Anno; Civil P. C., S. 115 N. 4. 

(b) Houses and Rents — U.P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 
S. 5(4) and (5) — Suit for fixation of enhanc¬ 
ed rate of rent and for arrears of rent at 
that rate — Civil Judge has jurisdiction to 
entertain it, even if valuation is less than 
Rs. 5,000 — (Civil P. C. (1908), S. 15) — (Ben¬ 
gal, Agra and Assam Civil Courts Act (12 of 
1887), S. 18) — (Provincial Small Cause Courts 
Act (1887), S. 16). 

Sub-sections (4) and (5) of S. 5 lead to 
the conclusion that the Civil Court is 
authorised to fix the enhanced rate of rent 
from a date prior to the date of the insti¬ 
tution of the suit for enhancement of rate 
of rent. If the court is authorised to fix 
the rent from such date as it may think 
proper, it is very difficult to hold that it 
cannot pass a decree for recovery of rent 
at the enhanced rate, from the date the 
court thinks it proper that it should be 
paid. 

It is certainly more convenient that the 
court which fixes the rate of rent, and 
which also directs that the rent is to be 
paid at that rate from a back date, should 
also have the power to actually pass a 
decree for the recovery of the amount 
which it thinks the tenant is liable to pay. 
Therefore the joinder of the two claims is 
permissible under the Code of Civil Pro¬ 
cedure and it is not prohibited by any 
provision of the Control of Rent and Evic¬ 
tion Act. Section 15, Civil P. C., contains 
merely a procedural provision and its ob¬ 
ject is not to -oust the jurisdiction of a 
court of higher grade to try and dispose 
of a suit of smaller valuation. Conse¬ 
quently, the Civil Judge has jurisdiction 
to try the claim for recovery of less than 
Rs. 5,000/- also; and the two claims i.e. of 
fixing of enhanced rate of rent and for 
arrears of rent at that rate can be joined 
together in a suit instituted under S. 5(4) 
of the Act. 7 All 230 (FB) and 17 Cal 155, 
Relied on. (Paras 6, 7, 8) 

The fact that the claim for arrears of 
rent is triable by Small Cause Court is 
immaterial. What S. 16, Provincial Small 
Cause Courts Act prohibits is the insti¬ 
tution of a suit in any other court, if the 
entire suit as is stood was triable by a 
court of small causes. The suit as a whole 
is certainly not cognisable by any court of 
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small causes and the suit as it stands 
not of a small cause court nature. 

(Para 9) 

The court of the Munsif or of the Civil 
Judge, trying a suit under S. 5, Control of 
Rent and Eviction Act, is not a persona 
designata; and it cannot be said that he 
can try only a suit as provided by the 
special Act and not any other claim made 
* in that suit. Only an additional jurisdic¬ 
tion has been conferred on the ordinary 
civil courts, to try suit under the Rent 
Control and Eviction Act also. (Para 10) 

The fact that the court has been con¬ 
ferred a special jurisdiction does not 
mean that the ordinary jurisdiction of the 
Court has been taken away. The court 
will determine the rate of rent as provided 
by the provisions of the Control of Rent 
and Eviction Act, and at the same time 
can pass a decree for that amount under 
its ordinary jurisdiction. (Para 11) 

Moreover there would be no serious 
anomaly even if one part of the decree 
granting arrears of rent is made appeal- 
able and the other part of the decree 
determining the rate of rent is not made 
appealable. The appellate court will not 
be able to hold that the rate of rent fixed 
by the trial court was not correct and it 
will only be in a position to here the ap¬ 
peal on a supposition that the rate of rent 
fixed could not be challenged before it. If 
there are certain pleas of payment or 
other such matters, the appellate court 
would be able to deal with those points 
and those points only. In any case, a con¬ 
sideration like this cannot be allowed to 
f affect the jurisdiction of the court, if the 
court otherwise is entitled to try and 
determine both the claims. (Para 12) 

Anno: Civil P. C., S. 15 N. 1, 4, 27; Prov. 

Small Cause Courts Act, S. 16 N. 1, 3. 

Surendra Nath Verma, for Applicant; Dula- 
rey Lai and D. Sanyal, for Opposite Party. 

REFERENCES: Courtwise/Chronological/ Paras 
(’85) 7 All 230: (1885 All WN 1 FB) 6 

(3 J&n 193G A11 u 923; < AIR 1936 All 686 

(’90) 17 Cal 155 

<’*°> 8 A /2 d ,£ as £158: <103 Pun Re 1910) 

(26) AIR 1926 Rang 25: (3 Rang 560 FB) 

ORDER: This is a plaintiff’s application m 

? art o£ the order - Passed by 
h« e u F ‘i St Cl - V1 • J , l . ldge of Kanpur, holding that 
he had no jurisdiction to deal with the claim 
for recovery of arrears of rent. 

(2) The suit was by the landlord for the en¬ 
hancement of rent under S. 5(4), U. P. Tem- 

iq 47 Wh° ntr0 and Eviction Act (3 of 

1947), (hereinafter called the Act). The plain- 

tifl wanted the rent to be fixed at a sum of 
S' find/ P ff mense T ! nd va lued the suit at 

600 /‘.’ th ® amount of rent for one year. He 
Ilf. . churned Rs. 900/- as arrears of rent 
£r ^i lteen mo " ths at the same rate of Rs. 50/- 
per mensem. One of the pleas taken in Hr*. 

somewhat 

Tom C *’ Th l s 1S the onl y point with which 
I am concerned in this revision. 

4 in Civi L Judge Earned issU e No 

th° isSe nnt b hwi he hb ? s ? lf has remarked! 
me issue is not happxly worded, still the parties 


5 

6 
10 
10 


knew what it meant and the learned Civil 
Judge has decided only this issue by his order 
under revision. The learned Civil Judge has 
held that the claim for recovery of arrears of 
rent would be cognizable by a court of small 
causes and not by his court, and that Act 3 of 
1947 did not contemplate a suit lor arrears of 
rent. He further neld that it the valuation of 
the suit for determination of rent and tor re¬ 
covery of arrears oi rent had exceeded 
Rs. 5000/-, he might have had jurisdiction to 
entertain both the claims; but, as tne total valua¬ 
tion ol both the claims is less than Rs. 5000/-, 
he came to the conclusion that the claim for 
recovery of arrears of rent was not cognizable 
by him. The plaintiff has, accordingly, come 
up in revision to this Court under S. 115, Civil 
P. C. and has challenged the correctness of the 
decision of the learned Civil Judge. 

(4) The learned counsel for the defendant 
opposite party has raised a preliminary objec¬ 
tion to the maintainability of this revision. Iiis 
contention is that only an issue in the suit has 
been decided and this decision does not amount 
to the decision of any ‘case’ within the mean¬ 
ing of the word as used in S. 115, Civil P. C. 
In my opinion, this preliminary objection is 
not weil founded. The resuit of the order of the 
court below is that a part of the claim has 
gone out of the suit and with respect to this 
part it cannot be said that no case has been 
decided. 

(5) The learned counsel drew my attention 
to the Full Bench case of — 'Suraj Pali Mt. v. 
Ariya Pretinidhi Sabha, U. P.\ 1936 All L J 
923 (FB). This case is an authority for the 
proposition that a revision is not maintainable 
from an order refusing to amend the pleadings. 
At the end of the judgment the learned Judge, 
delivering the judgment of the court, has said: 

“Cases where the amendment comes under 
some other order of the Code, for example, 
the addition or substitution of parties, or 
striking off a pleading may amount to a case 
decided; but an order passed purely under 
Order 6, Rule 17 is not.” 

In my opinion, the above decision does not 
touch the point in question before me; if any¬ 
thing, it only suggests that a decision concern¬ 
ing a point like the present one may amount to 
a ‘case decided’. I, therefore, think that there 
is no force in the preliminary objection. 

(6) The contention of the learned counsel 

tL,*. rrtt.In’ft * i, . ,, , main issue arising in 
this revision is that the learned Civil Judge had 

jurisdiction to decide the claim for arrears of 

rent also, and such a claim could be joined to 

I * dete J™ inaf > on of a rent filed under 

", ° f th . e . Act - Learned counsel has relied 
on the provisions of S. 18, Bengal. Agra and 
Assam Civil Courts Act, which provides that a 
... Judge will have jurisdiction to try anv 
suit irrespective of its valuation, subject to the 
provisions of any other enactment which may 
be in force His contention, therefore, was that 
the learned Civil Judge had jurisdiction to trv 
vacation of which was less than 
Rs. 3.000/-. This contention appears to be 
somewhat inconsistent with the provisions of 

* C a P ro vides that a suit, 

shall be instituted in the court of the lowest 
grade competent to try it. 

n/rtJU , ras P fec£ t0 this provision the contention 
° £ th f. teamed counsel for the applicant was 
that the section did not mean that the Court 
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of a higher grade had no jurisdiction to try a suit 
which was also maintainable by a Court of a 
lower grade. The section was said to be merely a 
procedural provision, and it did not purport to 
take’ away the jurisdiction of a higher Court to 
try and decide a suit of smaller valuation. In 
support of this argument the learned counsel cited 
the case of Nidhi Lal v. Mazhar Husain, 7 all 
230 (f. b.) and also the case of Matra Mondai v. 
Hari Moliun, 17 cal. 155. These cases, in my 
opinion, fully bear out the contention of the learned 
counsel that s. 15, Civil P. C. contains merely a 
procedural provision and its object is not to oust 
the jurisdiction of a Court of higher grade to try 
and dispose of a suit of smaller valuation. The 
contention of the learned counsel was that the 
learned Civil Judge had the jurisdiction to try the 
suit and there could be no doubt that the point 
that the joinder of these two reliefs was permissi¬ 
ble, under the Code of Civil Procedure. In any 
case, it was not prohibited by any provision of 
the Control of Rent and Eviction Act. I may 
mention in this connection that the plaintiff has 
claimed arrears of rent at the same enhanced rate 
of rs. 50 per mensem, which he wants the learned 
Civil Judge to fix for future also. Sub-sectiou (5) 
of s. 5 of the Act further provides that the rent 
fixed by the Court under sub-s. (-1) shall bo pay¬ 
able from such date as the Court may direct. This 
provision leads to the conclusion that the Court is 
authorised to fix the enhanced rate from a date 
prior to the date of the institution of the suit. If 
the Court is authorised to fix the rent from such 
date as it may think proper, I find it very diffi¬ 
cult to hold that it could not pass a decree for 
recovery of rent at the enhanced rate, from the 
date the Court thinks it proper that it should be 
paid. 

[7] It is certainly more convenient that the 
Court which fixes the rate of rent, and which also 
directs that the rent is to be paid at that rate 
from a back date, should also have the power to 
actually pass a decree for the recovery of the 
amount which it thinks the tenant is liable to pay. 

[8] The position, therefore, is that the joinder 
of the two claims is permissible under the Code of 
Civil Procedure and it is not prohibited by any 
provision of the Control of Rent and Eviction Act. 
It further appears, from what has been stated 
above, that the learned Civil Judge had the juris¬ 
diction to try the claim for recovery of less than 
its. 5,000 also; and I, therefore, think that the two 
claims can be joined together in a suit instituted 
under s. 5 (4) of the Act. 

[9] The learned Civil Judge has mentioned in 
his judgment that the claim for recovery of rent 
is triable by a Court of small causes and he 
appears to be correct so far; but it does not mean 
that, if the suit for fixation of rent has been pro¬ 
perly filed before the learned Civil Judge, a claim 
for recovery of arrears of rent, at the rate to be 
fixed, could not be added to the claim for en¬ 
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hancement. Reference may also be made in this 
connection to ss. 15 and 16 , Provincial Small 
Cause Courts Act. Section 16 provides that a suit 
cognizable by a Court of Small Causes shall not 
be tried by any other Court having jurisdiction 
within the local limits of the jurisdiction of the 
Court of Small Causes. What this section prohibits 
is the institution of a suit in any other Court, if 
the entire suit as it stood was triable by a Court of 
small causes. The present suit as a whole was 
certainly not cognizable by any Court of small 
causes and the suit as it stood was not of a Small 
Cause Court nature. We find that in ordinary suits 
for recovery of possession of immovable property 
a prayer is also added for recovery of certain sums 
of money as damages for use and occupation. If 
the latter relief alone formed the subject-matter of 
the suit, it would certainly bo cognizable exclu¬ 
sively by a Court of Small Causes, but the section 
does not prohibit the inclusion of a relief like that, 
to a suit brought properly for another relief in the 
appropriate Court. 

. [ 10 ] The learned counsel for the opposite 
party has contended that the Court of the Mun- 
sif or of the Civil Judge, trying a suit under 
s. 5, Control of Rent and Eviction Act, is a 
persona designata; the said officer has been 
conferred a particular jurisdiction by this spe¬ 
cial Act. Ho can, therefore, try only a suit as 
provided by the special Act and not any other 
claim made in that suit. I do not find it pos¬ 
sible to agree with the learned counsel in his 
submission that the learned Munsif or the learn¬ 
ed Civil Judge is a persona designata when 
trying a suit under s. 5 (4). In my opinion, 
only an additional jurisdiction has been con. 
ferred on the ordinary civil Courts, to try suit 
under the Rent Control and Eviction Act also. 
It is the same kind of power which has been 
conferred on these Courts by the different pro¬ 
visions of the Agriculturists' Relief Act, the 
Debt Redemption Act, and numerous other 
enactments. The legislature was probably con¬ 
scious of the fact that a decree passed by a 
Court under s. 5 (4) would ordinarily be ap¬ 
pealable and it, therefore, considered it neces¬ 
sary to provide that no appeal would lie from 
a decree passed under s. 5 (4) of the said Act. 
Simply because a special enactment confers 
jurisdiction on ordinary civil Courts to decide 
certain additional matters, it does not follow 
that the said Courts have been made "persona 
designata” for the purposes of that case. In 
this connection the learned counsel for the 
opposite party cited two cases before me. These 
cases aro reported in— 'Mrs. Davies v. Brock 
Smith', 8 ind. cas. 1158 (Lab.) and — 'Municipal 
Corporation of Rangoon v. M. A. Shakur’, a.i.R. 
1926 Rang. 25 (f.b.). In my opinion these cases 
deal with very different facts and have no 
application to the circumstances of the present 
case. 
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( 11 ) The learned counsel for the opposite 
party next contended that a special jurisdiction 
has been conferred on the Civil Judge to try a 
suit of the nature mentioned in S. 5 (4) and, 
therefore, no other cause of action can be 
joined to that prayer. 1 do net find any force 
in this contention either, because the fact that 
the court has been conferred a special jurisdic¬ 
tion does not mean that the ordinary jurisdiction 
of the court has been taken away. The court 
will determine the rate of rent as provided by 
the provisions of the Control of Rent and 
Eviction Act, and at the »same time can pass 
a decree for that amount under its ordinary 
jurisdiction. 

(12) The learned counsel for the opposite 
party further contended that if a claim for 
recovery of arrears of rent is permitted to be 
added to a claim for determination of rent, it 
would lead to a serious anomaly, inasmuch as 
an appeal would lie from the decree granting 
the arrears of rent, but no appeal would lie 
from the part of the decree determining the 
rate of rent. I do not think there would be 
t any serious anomaly if one part of the decree 
is made appealable and the other part of the 
decree is not made appealable. The appellate 
court will not be able to hold that the rate of 
rent fixed by the trial court was not correct 
and it will only be in a position to hear the 
appeal on a supposition that the rate of rent 
I fixed could not be challenged before it. If 
.there are certain 'pleas of payment or other 
'such matters, the appellate court would be able 
to deal with those points and those points only. 
•In any case, a consideration like this cannot be 
allowed to affect the jurisdiction of the court, 
if the court otherwise is entitled to try and 
determine both the claims. 

(13) The learned counsel for the parties have 
not cited before me any case of this Court or 
any other court in which a question like this 
was considered and decided. I have, therefore, 
given this case a most careful consideration. In 
my opinion, a prayer for recovery of arrears 
of rent at the same rate at which the plaintiff 
seeks to have the rent fixed by the court, can 
be joined to the claim for fixation of rent, 
buch a procedure is certainly permitted by the 
Code of Civil Procedure; it avoids multiplicity 
of suits and at the same time is not prohibited 
by any provision of law. It further prevents a 

hardship, which might otherwise be caus¬ 
ed to the landlord, if he has to wait for filing 

vC S n finfii re J'°, very . °l rent till the rent has 
been finally determined under S. 5 (4) of the 

Act. The civil suits sometimes take long to 

? ecision ' and meanwhile the 

for cpJ ? for r ?co v ery of arrears of rent 

Such a ;Y ears m'Sht get barred by time. 

can hp 2 u -® t, o n should be avoided if it legally 

thPnk th»r ^ Gd: IP?’ a ? 1 have stated above. I 
twodSm « 1S illegal in permitting the 

the cim t0 l 56 . w,ned together and in asking 
hem in e thp 0Urt *° ^judicate upon both of 
above I Snvt SUlt ' F ° r the reasons Siven 

?o 0 n Ve shJuld n be "alio ST* aPPHCati ° n * ^ 

Sg'£ -S below^to as 

JSJM “ s,s 01 
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Revision allowed. 
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Chatter Singh, Accused-Applicant v. The 
State, Opposite Party. 

Criminal Revn. No. 291 of 1951, D/- 12-9-1952. 

(a) U.P. Village Panchayat Raj Act (26 of 
1947), S. 52, 55 and 56 — Splitting up of case 
— Two accused tried under Ss. 325 and 326, 
I.P.C. — One convicted under S. 326, the other 
under S. 323 — No illegality. 

The words “any case’* in* S. 55 and “a 
criminal case” in S. 56 mean the' entire 
case and not a case against any particular 
accused only. If the entire case is one 
which lies within the exclusive jurisdiction 
of the Panchayat Court, it is to be tried by 
that Court and not by any other Court. 
But if any one of the offences with which 
any individual accused stands charged is 
excluded from the jurisdiction of the said 
Court, the entire case stands excluded not¬ 
withstanding the fact that the offences with 
which another accused is charged lie with¬ 
in the exclusive jurisdiction of the Pancha¬ 
yat Court. 

Where out of the two accused tried to¬ 
gether by the Magistrate under Ss. 325 and 
326, Penal Code, one was convicted under 
S. 326, I.P.C. and the other under S. 323, 
I.P.C. and in revision to the High Court it 
was contended on behalf of the latter that 
he should have been tried by the Pancha¬ 
yat Court. 

Held that the case was one which was 
not triable by the Panchayat Court and 
therefore there was no obligation on the 
Magistrate to split up the case and to refer 
the case against the applicant to the Pan¬ 
chayat Court for trial. (Para 5) 

(b) Interpretation of Statutes — Addition of 
words — “Any case” in S. 55 and “Criminal 
^ e ” in S. 56, U.P. Village Panchayat Raj Act 
t~b of 15)47). 

Courts cannot read in the section words 
which do not exist. So the words “any 
case” in S. 55 and “a criminal case” in S. 

56 cannot be read as ‘‘any case against an 
accused.” (Para 5) 

.(c) Criminal P. C. (1898), S. 233 — Separate 
— JbSht of, when can be claimed — U P. 
Village Panchayat Raj Act 26 of 1947, Ss. 52, 
55, 56. 


oecuon criminal 
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that, subject to the exceptions mentioned 
in the succeeding sections, there shall be a 
separate trial for every distinct offence. It 
has not been laid down that there shall be 
a separate trial in respect of each accused. 
The criterion is whether on the assumption 
that the ease is triable by a Magistrate, an 
accused can, as a matter of right, claim a 
separate trial. If the answer is in the 
negative the contention that every accused 
is entitled to claim separate trial must fail 
N 9 such general right to claim separate 
tml exists and no such right has been 
created by the U.P. Village Panchayat Raj 
Act (26 of 1947). 9 All 452, Not folk 1 

Quaere: Whether a complainant can in a 
genuine case against an accused triable 
exclusively by a Panchayat Court, avoid 
the jurisdiction of the Panchayat Court 
by falsely implicating a third person join 
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him in a trial with a charge punishable 
under one of the sections excluded from the 
jurisdiction of the Panchayat Court? 

(Para 7) 

Anno: Cr. P. C., S. 233 N. 1. 

Hyder Husain and N. N. Misra, for Applicant; 
Deputy Govt. Advocate, for the State. 


REFERENCE. /Para 

(’87) 9 All 452: (1887 All WN 111) 6 


ORDER : This is an application in revision 
by one Chattar Singh who has been convicted 
by a learned Magistrate, First Class, of Tarab- 
ganj, Gonda, undlr S. 323, I.P.C. and sentenced 
to undergo one year’s rigorous imprisonment. 
The conviction and sentence have been affirm¬ 
ed on appeal by the learned Sessions Judge of 
Gonda. 

(2) It appears that a complaint was filed by 
one Munna against the applicant and one 
Samokhan, charging both of them with oilences 
punishable under Ss. 326 and 325, I.P.C. The 
prosecution case, which both the Courts below 
have found proved, is that the applicant and 
his companion, Samokhan, went in the night 
between 4th and 5th January 1951, to Munna's 
house and attacked him. Samokhan was armed 
with a spear and the applicant with a lathi. 
Samokhan was convicted by the learned Magis¬ 
trate under S. 326, I.P.C. and the applicant un¬ 
der S. 323, I.P.C. Samokhan’s conviction has 
also been upheld on appeal by the learned Ses¬ 
sions Judge and has apparently become final. 

(3) It may be pointed out that the circum¬ 
stances were such that the applicant also could 
be convicted under S. 326 by invoking the aid 
of S. 34, I.P.C. But that was not done and the 
applicant is certainly entitled to argue that, as 
the judgments of the Courts below stand he 
had been guilty of an offence punishable under 
S. 323, I.P.C. only and the case is to be decided 
on the assumption that the offence committed 
by him was not one more serious than that 
punishable under S. 323, I.P.C. 

(4) The point urged before us by the learned 
counsel for the applicant is that since an 
offence under S. 323, I.P.C. is triable exclusive¬ 
ly by a Panchayat Court, the case against the 
applicant should have been separated from 
that against Samokhan and should have been 
sent to the Panchayat Court for decision. No 
authority having a direct bearing on the point 
has been cited before us by either side. In 
order to decide the point raised by the learned 
counsel for the applicant, reference may be 
made to Ss. 52, 55, and 56, U.P. Panchayat Raj 
Act (26 of 1947). Section 52 enumerates the 
offences which are triable by a Panchayat 
Court. Section 55 lays down that: 

“No Court shall take cognizance of any case 
or suit which is cognizable under the Act by 
a Panchayati Adalat unless an order has 
been passed by a Sub-Divisional Magistrate 
or Munsif under S. 85.” 

No order such as is contemplated by this sec¬ 
tion has been passed by a Sub-Divisional 
Magistrate or Munsif in this case. 

Section 56 runs as follows : 

“If at any stage of proceedings in a criminal 
case pending before a Magistrate it appears 
that the case is triable by a Panchayati 
Adalat, he shall at once transfer the case to 
that Panchayati Adalat, which shall try the 
case de novo.” 

(5) The words “any case” in S. 55 and “a 
icriminal case” in S. 56 mean the entire case 
and not a case against any particular accused 


only. If we accept the contention of the learned | 
counsel for the applicant, we will have to inter-l 
pret the said two sections as if the words were 
“any case against an accused.” We cannot read 
in the section words which do not exist. It 
appears to us that if the entire case is one 
which lies within the exclusive jurisdiction of 
the Panchayat Court, it is to be tried by that 
Court and not by any other Court. But if any 
one of the offences with which any individual 
accused stands charged is excluded from the 
jurisdiction of the said Court, the entire case 
stands excluded notwithstanding the fact that 
the offences with which another accused is 
charged lie within the exclusive jurisdiction of 
the Panchayat Court. Had it been the inten¬ 
tion of the Legislature to have the trial split 
up in a case like the present, there was no rea¬ 
son why should it not have said so in express 
language. Such an important intention of the 
Legislature could not have been left to be in¬ 
ferred from such doubtful language. There is 
always a possibility of conflicting findings be¬ 
ing recorded by two different Courts if a trial 
is to be split up as suggested by the learned 
counsel for the applicant. In our opinion the 
case was one which was not triable by the 
Panchayat Court and therefore there was no 
obligation on the Magistrate to split up the 
case and to refer the case against the applicant 
to the Panchayat Court for trial. 

(6) The learned counsel for the applicant has 
contended that it is the right of every accused 
to be tried separately. In support of this con¬ 
tention he places reliance on the following dic¬ 
tum of Mahmood J., in — ‘Queen Empress v. 
Abdul Kadir’, 9 All 452 at p. 457 : 

“Further it seems to me clear upon general 
principles that each individual member of 
the community is in the absence of excep¬ 
tional authority conferred by the law to the 
contrary effect, entitled when required by 
the judiciary either to forfeit his liberty or 
to have that liberty qualified, to insist that 
his case, shall be separately tried. In the 
eye of the law, each individual citizen is a 
separate integer or unit of the common¬ 
wealth and his rights of liberty cannot, with¬ 
out express authority in the law, be dealt 
with jointly with those of a crowd of other 
persons with whom, far from having a com¬ 
munity of interests, he may have incompati¬ 
bility of interests in matters of a nature such 
as this case presents.” 

Whatever may have been the state of law in 
the year 1886 ,* when this dictum was made this 
is certainly not the law since 1898 when the 
present Code of Criminal Procedure was enact¬ 
ed. Section 233 of the said Code lays down that, 
subject to the exceptions mentioned in the suc¬ 
ceeding sections, there shall be a separate trial 
for every distinct offence. It has not been laid 
down that there shall be a separate trial in 
respect of each accused. The criterion for 
judging the soundness of the applicant’s argu¬ 
ment is whether on the assumption that the 
case is triable by a Magistrate, an accused can, \ 
as a matter of right, claim a separate trial. If 
the answer is in the negative the contention 
that every accused is entitled to claim separate 
trial must fail. We are satisfied that no such 
general right to claim separate trial exists and 
that no such right has been created by the 
Panchayat Raj Act. 

(7) We are not called upon in the present 
case to express any opinion as to what would 
happen if a complainant having a genuine case 
against an accused triable exclusively by a 
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Panchayat Court, falsely implicates a third 
person and joins him in the trial with a charge 
nnnishable under one of the sections excluded 


punishable under one ox-v. w 

from the jurisdiction of the Panchayat Court. 
A question may arise whether he can, by em¬ 
ploying this device, oust the jurisdiction of the 
Panchayat Court. Such however is not the pre¬ 
sent case. Here Samokhan has been found to 
be guilty of an offence not triable by a Pan¬ 
chayat Court. It cannot be contended that he 
had' been falsely implicated simply to oust the 
jurisdiction of the Panchayat Court. In the 
circumstances, any expression of opinion on 
our part on that hypothetical question would 
be a mere obiter dictum and we, therefore, re¬ 
frain from recording our views on that point. 

(8) We are satisfied that the case against the 
applicant was rightly tried by a Magistrate ar.d 
that there was no want of jurisdiction on his 
part. No other point was pressed before us. 
The revision is, therefore, rejected. 

Revision rejected. 


B/H.G.P. 
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RAGHUBAR DAYAL AND AGARWALA JJ. 
State v. Rambali and others. Respondents. 
Criminal Appeals Nos. 48 of 1950 and 639 of 
1949, D/- 30-1-1952. 

(a) Criminal P. C. (1898), S. 154 — First in¬ 
formation report by phone — Report not signed 

— Person making it, having died not produced 

— Nothing to show that report was in fact 
made by him — Report though relevant could 
not be said to have been made by person who 
is said to have made it or that it was correct. 

(Para 4) 

Anno: Cr. P. C., S. 154 N. 6, 9. 

(b) Evidence Act (1872), S. 21 — Statement 
of accused not implicating himself is not a con¬ 
fession — (Criminal P. C. (1898), S. 164). 

A __ (Para 7) 

Anno: Cr. P. C., S. 164 N. 7; Evid. Act, S. 24 
N. 2. 

, <c> Evidence Act (1872), S. 1 — Testimony 
is not unworthy of credit because it is of wit¬ 
ness whose name is not mentioned in first in¬ 
formation report, when the report itself was 
p i? ved and the dormant had mentioned 
that there were other persons besides those 
mentioned there on the scene of occurrence. 

Anno: Evid. Act, S. 1 N. 9. <PiUa 12) 


Evidence Act (1872), S. 1 - Witness 
either tenants or relations of deceased victim — 
their evidence docs not become unworthy of 
credit because of that, when from their fields 
they could have easily reached the place of 
occurrence. (Para 

Anno: Evid. Act, S. 1 N. 9. ’ 


k 


(e) Evidence Act (1872), S. 134 — It is the 

, a “ d not Quantity of evidence that is 
material for conviction of accused. 

In law there is no bar for the Court 
from convicting a person upon the testi¬ 
mony of a single witness. The Court may 
convict a person if it implicitly believes a 

14 \ s . not the Quantity of 
, fhl e r^,i ut X h % ‘JuaMy that weighs with 
1 u° i rd ^ anly the courts have 
. heId t that the statement of one wit- 

Dersnrf M 0t u no V gh the conviction of a 
N ° hard and fast rule can be laid 
down as to how many witnesses would be 
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sufficient for the purpose. In some cases, 
not less than three witnesses have been 
held to be sufficient. In others, statements 
of only two witnesses have been consider¬ 
ed to be enough. (Para 17) 

Anno: Evid. Act, S. 134 N. 1. 

B. D. Gupta, B. S. Darbari and C. S. Saran, 
for the State; J. R. Bhatt. Asst. Govt. Advocate 
and Chaturbhuj Sahai, for Respondents. 

AGARWALA J.: These are two connected 
appeals arising out of the same case. 

(2) Seventeen persons were prosecuted for 
committing a riot and for committing murder 
of one Babua Shambhu Prasad Singh, zamin- 
dar of village Rajhai, in the district of Gorakh¬ 
pur. Of these only six, namely, Prag Chauthi. 
Girgit, Adhare Singh, Mangru and Budhram. 
were convicted by the learned Sessions Judge 
under Ss. 148 and 302/140, I. P. C. and sen¬ 
tenced to two years’ R. I. under the former 
section and to transportation for life under the 
latter sections. The rest were acquitted. Those 
who were convicted have appealed to this Court 
and their appeal is No. 639 of 1949. Out of the 
eleven acquitted persons, the Government has 
appealed against the acquittal of three persons 
only, namely, Rambali. Jogi and Pirthi, and its 
appeal is No. 48 of 1950. 

(3) The incident took place at about noon 
on 3rd October 1948. The prosecution evidence 
does not clearly disclose what the origin of the 
incident was. On the date in question one 
Gobri Choukidar is stated to have phoned to 
the Police Station Kotwali, Gorakhpur, at about 
1 p.m. and is alleged to have made the follow¬ 
ing report: 

"There is a field of Chauthi Pasi in which ko- 
doarhar crop is sown. A case in respect of 
this field is going on between Babua Shambhu 
Prasad and Chauthi Pasi, resident of Rajhai. 
Chauthi Pasi along with 16-20 persons was 
getting the crop of this field reaped since 
9 a.m. Bubua Shambhu Prasad on hearing 
about the reaping of the crof) went to the 
field taking 12-14 Ahirs, whom he had called 
from outside, armed with lathis and pre¬ 
vented the work going on in the field. Ghauthi 
raised an alarm Ram Bali. Parag Lonia, 
Girgit Lonia. Adhar Singh. Mahadeo Pasi, 
Algu Lonia, Prasad Lonia. Ram Deo Lonia. 
Panchoo Kewat and Deoki Pasi of Rajhai and 
other male members of the families of these 
persons, armed with lathis and spears and 
shouting “mar, mar” came up there. The 

Thl^f ,°n 4 S u eeing lathis and s P ea rs ran awav. 

th0s T e P ersons began to beat Sham¬ 
il 11 ^ bua ’r 1 was at my house - ° n hearing 
U * ran .VP- The P ,a ee from where 

the fight was visible I ran up shouting that 

?mnpH h0 vI d c n0t beat him ‘ Thereupon thev 
stopped beating him and ran awav Kodai 

S h 'Ki e r P - at W a Ram Gosami, Sifa 
Ram Koeri, Surat Koeri and several other 

whin. fema ! e of the village reached there 

^v h eStWne marP B a 'h,f g <?i ng S and w “ n essed 
• *’ Babua Shambhu Prasad had 

thp C rT e ' mconsci ™s by the time I reached 
there. He was breathing faintly I hnvr» 

phone ’'hp h. here T^esie‘by 

juries al? n l receded lathi and snear in- 
juries ail over his bodv. Hp ic 

pr °f^- may be dead or aliv^f 
marpit has taken place at noon ” 


d.e ( ? ."K & Sr JSTthe reported 
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could not be produced in Court. As the report 
is not signed by Gobri, there was no evidence 
.that Gobri indeed had made this report. The 
|tact that a report was made is relevant, but it 
cannot be said with conlidence that it was 
J Gobri Choukidar who made the report or that 
[the contents of the report were correct. 

(5) On receipt of this information on phone 
the circle Inspector proceeded to the spot at 
once. He remained there for about three hours 
but made no enquiry, or, at any rate, any offi¬ 
cial enquiry. The Sub-Inspector who investi¬ 
gated the case found that there were blood 
marks in the field of one Badri. This field was 
at a distance of three furlongs from the 
field of Chaut'ni in respect of the crop of which 
it was alleged in the aforesaid report that there 
was a dispute between Chauthi and the de¬ 
ceased Babua Shambhu Prasad Singh. 

(6) The post mortem examination of the de¬ 
ceased showed that lie had received no less 
than 16 injuries on the top of the head and 
about 23 other injuries on various other parts 
of the body. These injuries consisted of con¬ 
tusions incised and punctured wounds and 
abrasions. The skull was fractured. In the 
opinion of the doctor, the cause of death was 
shock haemorrhage, multiple fracture of the 
skull and injury to the brain caused by blunt 
and sharp pointed weapons. 

(7) One of the accused, namely, Chauthi made 
n statement which was recorded as a confession 
though it was not one. In this statement he 
stated that on the day of occurrence he was 
getting his field reaped by 10 or 17 labourers 
that in the meantime Babua Shambhu Prasad 
Singh came up at about 10-11 a.m. with 25-30 
persons armed with lathis and began to get 
him (Chauthi) beaten that upon this his (Chau- 
thi’s) labourers raised an alarm, that 
thereupon Babua Shambhu Prasad Singh ran 
away towards the jungle in the south and that 
he was chased by his (Chauthi s) labourers. 
Chauthi stated that he did not know what 
happened afterwards. It is obvious that this 
statement was wrongly recorded as a confession 
because Chauthi does not implicate himself at 

a "(8) The police examined witnesses and put 
forward a case which was different from the 
one which was reported to it on the Phone In 
the new case which was set up it was alleged 
that there was enmity between one Jwala Pra¬ 
sad Singh, a newly settled cultivator of Rajhai 
and Babua Shambhu Prasad Singh deceased 
and the accused in the case were also in revolt 
against Babua Shambhu Prasad Singh. A few 
davs before the murder. Jwala Prasad Singh 
an assembly of the tenants who were 
to Babua Shambhu Prasad Singh at 
his house at night. The assembly decided to 
E f, rVu-it shambhu Prasad Singh. On the 
S o? b occurrence! Babua Shambhu Prasad 
ofnA wai returning from Gorakhpur to his 
rhhaoni When he reached Badri’s field. Man- 
Chh ^ R.ffihram who were armed with spears. 

“ d assau,, t, d h,m w i ,h 

snears and Chauthi and Adhare. who were also 
armed with spears, followed up their colleagues. 
Thereafter there was an onslaught by all the 
other accused who were armed with lathis and 
the whole lot showered on him blows with their 
weapons. The village people rushed towards 
the scene of occurrence and the assailants, who 
hid Swbile .finished their fob. rat away 
into the neighbouring jungle. As a result of 


the injuries Babua Shambhu Prasad Singh ex¬ 
pired on the spot. 

(9) In support of what had happened at 
Jwala Prasad Singh’s house, the prosecution 
produced three witnesses, namely, Bachu Kna- 
tik, P. W. 10, Lagan, P. W. 11, and Chatru, 

P. W. 12. The statements of these witnesses 
was disbelieved by the learned Sessions Judge 
and, in our opinion, rightly. There was no evi¬ 
dence in support of the motive assigned for the ‘ 
marpit in the telephonic report. Thus mystery 
shrouds the initial motive for the incident. 

(10) In support of the prosecution case that 
Babua Shambhu Prasad Singh was in fact 
beaten by the appellants and others, the prose¬ 
cution was able to produce ten eye-witnesses. 
These were, P. W. 1, Kodai, P. VV. 2, Bipat, 

P. W. 3 Sitaram Goshain, P. W. 4, Jaddu, P. W. 

5, Rambali Koeri, P. W. 6, Shiam Lai, P. W. 

7, Sita Ram Koeri, P. W. 8. Bechu Koeri, P. W. 

9, Badri, and P. W. 13, Surat Koeri. Of these 
ten witnesses, the learned Sessions Judge dis¬ 
carded the testimony of the six and relying 
upon the statements of P. W 4, Jaddu, P. W. 5. 
Rambali Koeri, P. W. 0, Shiam Lai, and P. W. 

7, Sita Ram Koeri, he convicted the appellants 
as stated already. 

(12) The non-proof of the origin of the fight 
is not very material if the actual beating by 
ihe appellants of the deceased were believed. 
The question, therefore, is whether these four 
witnesses on whom the learned Sessions Judge 
placed reliance are worthy of belief. The 
learned advocate for the appellants has stre¬ 
nuously urged that they are not. Of these four 
witnesses, the names of three were not men¬ 
tioned in the so-called first information report 
alleged to have been made by Gobri choukidar. 

We do not think that this fact should discredit 
their testimony. In the first place, the report, 
as we have said, was not proved by Gobri, he 
being dead and the contents of the report can¬ 
not be taken either against the accused or against 
the prosecution. In the second place, it was 
stated by Gobri that in addition to the persons 
named in the report there were other persons 
also who witnessed the occurrence. 

(13) As against Jaddu and Shiam Lai, it has 
been alleged that they aue not independent wit¬ 
nesses because they are tenants either of the 
deceased or his relations Babua Debi Prasad 
or Babua Jhagru Singh. This again is a fact 
which, in our opinion, cannot entirely destroy 
the value of their testimony having regard to 
the fact that they had their fields in the village 
from where they could possibly have reached 
the place of occurrence and seen the marpit. 
When a dispute is between the zamindar of the 
village and the tenants, it is inevitable that 
witnesses would come either from one group 
or the other. Their testimony cannot be dis- “ 
carded solely on the ground of their being the 
zamindar’s tenants. 

(14) As against Sita Ram Koeri, it was al¬ 

leged that his field was about three furlongs 
away from the place of occurrence and his 
statement that he heard the noise from the 
field where he was working could not be be¬ 
lieved because he was so far away. But the 
witness stated that the place of incident was 
visible from the place where he was working 
and that he immediately rushed to the spot and 
saw the appellants from a distance of about 
cne or one and a half bighas. that is about 60 
or 70 yards. This statement does not appear to 
be improbable. •. 
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(15) There is, therefore, no overwhelming 
reason to discard the statements cf these wit¬ 
nesses and yet it must be conceded that, al¬ 
though their testimony cannot be discarded out¬ 
right, the statements of two of these witnesses, 
namely, Jaddu and Shiam Lai, who are ad¬ 
mittedly tenants either of the deceased or of 
the relations of the deceased, must be looked 
upon with a certain amount of caution and im¬ 
plicit reliance cannot be placed upon them. 

(16) There is no defect so far as the statements 
of Ram Bali and Sita Ram Koeri are concerned. 
Apparently they are independent witnesses. 
Ram Bali and Sita Ram Koeri swear that they 
saw the six appellants, Adhare Singh, Mangru. 
Budhram, Chauthi, Girgit and Prag amongst 
the assailants. Ram Bali does not mention 
the name of Jogi against whom there is a Gov¬ 
ernment appeal and Sita Ram Koeri does not 
mention the names of Rambali and Pirthi, two 
of the other respondents in the Government 
appeal. It seems to us, therefore, that the case 
against the six appellants in Appeal No. 639 of 
1949 was amply established, but as against the 
three respondents in the Government appeal it 
was not satisfactorily established. 

(17) The learned Sessions Judge acquitted the 
three respondents in the Government appeal on 
the ground that they were named only by two 
reliable witnesses. The learned Sessions Judge, 
it seems, applied the formula that those of the 
accused who were named by three or more wit¬ 
nesses could alone be convicted. In our opi¬ 
nion, the formula adopted by the learned Ses¬ 
sions Judge cannot be said to be based upon 
any sound principle. In law there is no bai¬ 
lor the Court from convicting a person upon 
the testimony of a single witness. The Court 
may convict a person if it implicitly believes a 
solitary witness. It is not the quantity of evi¬ 
dence but the quality that weighs with the 
Court. Ordinarily the courts have often held 
that the statement of one witness is not enough 
for the conviction of a person. No hard and 
fast rule can be laid down as to how many 
witnesses would be sufficient for the purpose. 
In some cases, not less than three witnesses 
have been held to be sufficient. In others, state¬ 
ments of only two witnesses have been con¬ 
sidered to be enough. 

08) In our opinion, in a case like the present 
the testimony of two reliable witnesses would 
be quite enough for the conviction of a person 
In the present case, having regard to the fact 
that two of the witnesses. Jaddu and Shiam 
Lai are tenants of the deceased and only one 
of the other two witnesses mentioned the names 
of the respondents in the Government apDeal 
we think that the learned Sessions was right 
in acquitting them. b 

(19) We. therefore, dismiss both the appeals 
■ i 20 ) If Rambali, Jogi and Pirthi are in cus¬ 
tody they will be released forthwith unless re¬ 
quired in connection with some other case. 

B/R.G.D. Appeals dismissed. 
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MALIK C. J. AND V. BHARGAVA J. 

Tn?J sha ? Ch ?, nd> Applicant v. Commissioner of 
Income-tax, U.P., Lucknow, Respondent. 

1& C iy n £ as £ No - 127 oi 1849, D/- 2-9-1952 
-3SJ r °- flts Tax W (1940) * Ss. 7 and 8(1) 
Change in persons” — Interpretation of — 
Business carried by Hindu undivided family — 


Disruption - Kartas of branches entering into 
partnership — New business — Set off for defi¬ 
ciency of previous year cannot be gran.ed. 

The question whether the assessee carry¬ 
ing on business was the same depends on 
ihe interpretation of Ss. 7 and 8 of the Ex¬ 
cess Profits Tax Act, without any refer¬ 
ence to the Indian Partnership Act or to 
the question whether a Hindu undivided 
family as such can or cannot enter into a 
partnership. Under the Excess Profits Tax 
Act, if a Hindu undivided family is carrying 
on business and has made profits, exceed¬ 
ing the standard profits, the Excess Profits 
Tax Officer is entitled to realise the tax 
made from the assets of the business and, 
therefore, the liability of the members of 
the Hindu undivided family, whether minors 
or majors and whether they were as Kartas 
or as adult members of the joint family or 
were merely sleeping member's, is the same. 
The Hindu undivided family being recog¬ 
nised as a unit, for purposes of the Excess 
Profits Tax Act the “person” who was 
carrying on the business under S. 8(1) was 
the Hindu undivided family before the 
partition. Where, therefore, as a result of 
the partition a Hindu undivided family 
was broken up into two undivided families 
and the business was afterwards being 
carried on not by the Hindu undivided 
family that had existed before the partition, 
but by a partnership firm consisting of the 
two representatives of the two Hindu un¬ 
divided families which had come into 
existence as a result of the partition under 
a partnership deed. 

Held, that the business was no longer 
carried on by the Hindu undivided family 
that was in existence before the partition 
but was carried by entirely different per¬ 
sons as representing their families. The 
other members of the family belonging to 
the two branches represented by them 
might be bound by their actions and might 
be entitled to the benefits of the business 
carried on by them, but it could not be 
said that they were carrying on the busi¬ 
ness as members of the new partnership 
firm. The business carried on by the part¬ 
nership firm must therefore be deemed to 
be a new business within the meaning of 
S. 8 of the Excess Profits Tax Act. It is 
not, therefore, entitled to claim the set off 
of the deficiency to profits provided by S. 7. 
AIR 1953 All 150, Expl. and Disting. 

(Paras 8, 9) 

Anno: E. P. T. Act, S. 8, N. 1. 

N. P. Asthana, for Applicant; Gopal Behari, 
for Respondent. 

REFERENCE. / Para 

(*52) Misc Case No 371 of 1948: 

(AIR 1953 All 150) 6, 8 

MALIK C. J.: This is a reference under S. 

° f *.u EX T Cess Profits Tax Act read with S. 
bb(i) of the Income-tax Act. The questions re¬ 
ferred to us for answer are as follows : 

^ ^ • is any change in the per- 

son carrying on a business within the mean- 
ing of S. 8(1) of the E. P. T. Act 1940 when 
the business which was previously carried on 

riil d r.m^n d b /iu H , ind V, undivided family is on 
disruption of the family, carried on and own- 

ed by a partnership composed of the mem¬ 
bers of the quandum family? 

^Whether the succeeding partnership is en¬ 
titled to claim the set off of the deficiencies of 
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profits of the chargeable accounting periods 
when the business was owned by the family? 

(2) From the facts set out in the statement 
of the case, it appears that Kalicharan and 
Chotey Lai were two brothers. Kalicharan had 
two sons Bishan Chandra and Triloki Nath, 
while Chotey Lai had one son Shiva Prasad. 
Bishan Chandra, Triloki Nath and Shiva Pra¬ 
sad were all members of a joint Hindu family. 
Upto 29th September 1941, they carried on busi¬ 
ness and were assessed to Excess Profits Tax 
as a Hindu undivided family. On 29th Septem¬ 
ber 1941, there was a disruption in the family 
and Seth Bishan Chandra and Seth Shiva Pra¬ 
sad, representing the two branches of Kali¬ 
charan and Chotey Lai, entered into a partner¬ 
ship. From the statement of the case it ap¬ 
pears that the joint family broke up into two 
parts, Seth Shiva Prasad and his sons remain¬ 
ing joint as one unit and Kali Charan’s two 
sons and their descendants forming the other 
unit. The partnership thus became a partner¬ 
ship between Seth Bishan Chandra as karta 
representing his branch and Seth Shiva Prasad 
as karta representing his branch. Who the karta 
of the joint family was while the family was 
still joint does not appear from the statement 
of the case. The profits made by this joint 
Hindu family during the year immediately pre¬ 
vious to the partition were below the standard 
profits and the question arose whether this de- 
liciency could be carried forward and could be 
set oil against the profits made by the partner¬ 
ship consisting of Seth Bishan Chandra and 
Seth Shiva Prasad representing their respective 
families. 

(3) The Tribunal held that there had been 
a change in the personnel, that the case was 
covered by S. 8(1) of the Excess Profits Tax 
Act and that the deficiency in the previous year 
could not be set oil against the profits of the 
assessment year. 

(4) Section 7 of the Excess Profits Tax Act 
deals with question of granting relief on oc¬ 
currence of deficiency of profits and S. 8 lays 
down in what circumstances such deficiency 
cannot be set off against the profits made in 
subsequent years. 

(5) We are only concerned with sub-s. (1) of 
S. 8 which is as follows : 

“As from the date of any change in the per¬ 
sons carrying on a business, the business 
shall, subject to the provisions of this section, 
be deemed for all the purposes of this Act ex¬ 
cept for the purposes of determining the 
amount of the statutory percentage to have 
been discontinued, and a new business to have 
been commenced.” 

(6) Learned counsel has urged that the per¬ 
sons who were carrying on the business while 
the family was joint are still the same even 
after the partition and there has been no 
change as no outsider was admitted into the 
partnership. Learned counsel has pointed out 
that in sub-s. (1) of S. 8 of the Excess Profits 
Tax Act the word “persons” has been used in 
plural while in some of the other sub-sections 
of the same section the word ‘person’ has been 
used in singular. The argument is that the 
word “person” in this sub-section must be 
deemed to include natural persons and not 
juristic persons. It is urged that though the 
word ‘person* is defined in S. 2, sub-s. (17) of 
the Act as including 'a Hindu undivided 
family’, this can be the meaning assigned only 
so long as there is nothing repugnant in the 
subject or context and in this case the langu- 
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age of S. 8 rules out such an interpretation 
In short it is urged that if the same set of 
persons who were carrying on the business 
continue to carry it on, then the mere fact 
that there was a change in their status or in 
the shares held by them would not necessarily 
result in the business being called a new busi¬ 
ness. Reliance has been placed on a case de¬ 
cided by us on 29th August 1952 — -Ramkumar 
Ramnivas v. Commissioner of Income-tax, ' 
U.P.,’ Misc. Case No. 371 of 1948 (All), where 
we held that a joint Hindu family as such can¬ 
not be a partner except through its karta or 
such of the adult male members who enter 
into the partnership and the partnership must 
be deemed to be with them, though they may 
be representing the joint family. 

(7) Learned counsel has urged that a Hindu 
undivided family is not a person distinct and 
separate from its members like a company in¬ 
corporated under the Indian Companies Act 
or a corporate body which has its existence 
distinct and separate from that of the members 
constituting it and, therefore, though the 
Hindu undivided family might have been taxed 
as such it was really the individual members 
of the Hindu undivided family who had been 
taxed and if there was no change in the mem¬ 
bership, the mere fact that the joint status 
had been broken and instead of coparceners 
they had become co-owners, it could not be 
said that the persons carrying on the business 
were different so as to make it a new business. 

By way of illustration, learned counsel has 
mentioned a case where three adult members 
of a joint Hindu family were carrying on a 
business as a joint Hindu family and after 
breaking up of the joint status they continue to 
carry on the same business, as co-owners and 
not as coparceners, it is urged that the Excess 
Profits Tax Officer cannot claim that there 
has been a change in persons carrying on the 
business and the business is, therefore a new 
business so that the deficiency in the previous 
year cannot be set off against the profits made 
in the year in question. 

(8) In — ‘Ramkumar Ramnivas’ case (Misc. 
Case No. 371 of 1948 All.) the question arose 
whether a Hindu undivided family as such 
could be a partner in a partnership firm. It 
was suggested that a Hindu undivided farhily 
was a person as defined under the Indian In¬ 
come-tax Act and it can therefore enter in{o a 
partnership. We were however, of the opinion 
that the question, whether a Hindu undivided 
family could be a partner in a partnership 
firm, must depend on the provisions of the 
Indian Partnership Act, and held that partner¬ 
ship was a result of a contract and only the 
karta or the adult members of the joint Hindu 
family, who had entered into the agreement, 
could be deemed to be partners while the other 
members of the family might be entitled to the 
benefits of the partnership and be liable for 
the losses thereof, but, except through those 
who had entered into partnership on their be¬ 
half, they could not exercise the rights of a 
partner, nor could they be made liable for the 
personal obligations of the partnership. We 
had further pointed out that where the karta 
or the adult male members had acted within 
their rights in entering into the partnership 
the joint family property might be made lia¬ 
ble for the debts of the partnership, just as 
the joint family would be entitled to the bene¬ 
fits thereof. That decision cannot be of any 
assistance in this case where the question has 
to be decided not in accordance with the 
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Indian Partnership Act but in accordance with 
the Indian Income-tax Act or the Excess Pro¬ 
fits Tax Act. In these Acts a joint Hindu 
family is treated as a unit for purposes of tax¬ 
ation. 

For the decision of the question, therefore, 
whether the assessee carrying on the business 
was the same, the question must depend on 
the interpretation of Ss. 7 and 8 of the Excess 
* Profits Tax Act, without any reference to the 
Indian Partnership Act or to the question whe¬ 
ther a Hindu undivided family as such can or 
cannot enter into a partnership. Under the 
Excess Profits Tax Act if a Hindu undivided 
family is carrying on business and has made 
profits, exceeding the standard profits, the Ex¬ 
cess Profits Tax Officer is entitled to realise 
the tax made from the assets of the business 
and, therefore, the liability of the members of 
the Hindu undivided family, whether minors 
or majors and whether they were as kartas or 
as adult members of the joint family carrying 
on the business or were merely sleeping mem¬ 
bers, if we may use the term, of the Hindu un¬ 
divided family is the same. Under the gene¬ 
ral law, however, the karta or such other adult 
members who were carrying on the business 
are not only liable to the extent of the joint 
family property but are also personally liable 
for the losses of the business. The Hindu un¬ 
divided family being recognised as a unit, for 
purposes of the Excess Profits Tax Act the 
■person” who was carrying on the business 
under S. 8(1) was the Hindu undivided family 
before the partition on 29th September 1941. 
As a result of the partition that Hindu un¬ 
divided family ceased to exist and it was bro¬ 
ken up into two Hindu undivided families and 
the business was now being carried on not by 
the Hindu undivided family that had existed 
before 29th September 1941, but by a partner¬ 
ship firm consisting of the two representatives 
of the two Hindu undivided families which 
had come into existence as a result of the par¬ 
tition under a partnership deed dated 29th 
September 1941. The business is, therefore, no 
longer being carried on by the Hindu undivid¬ 
ed family that was in existence before Sept¬ 
ember 1941 but by entirely different persons, 
i.e., Seth Bishan Chandra as representing the 
Hindu undivided family of which he is the 
karta and Seth Shiva Prasad representing the 
Hindu undivided family of which he is the 
karta. In other words, it is now being carried 
£5 by a firm consisting of two persons, Seth 
Bishan Chandra and Seth Shiva Prasad, as re¬ 
presenting their families. 


(9) There is another way of looking at it 
case. It is admitted that, before the partitioi 
the business was being carried on by the Hind 
undivided family. Whether this is understoo 
to mean that the business was being carried o 
by the Hindu undivided family as a suit or, £ 
urged by learned counsel for the assessee, b 
all the members of the joint family, is imm< 
tenal because after the partition the busine< 
(A> va i being carried on by Seth Bishan Chandr 
< and Seth Shiva Prasad only. They were th 
two persons who entered into the partnershi] 
The other members of the family belonging t 
ul e >° branches represented by them migr 

titled > M d t» 1 by u the i* a S ti0 t ns and mi &ht be er 
hv til ih u . be .? efits of the business carried o 

carrvinT\ bUt *u ,t £ an ? ot be said tha * they ai 
nevu y r!i g f 0n L be bwmew as members of th 

That ?f r ^ erSh f 1P u fir u of course > °bvio! 

shffi &W2 t - be he,d t hat the new Partnei 
hip firm is being carried on by the old Hind 


undivided family as a unit It there¬ 

fore, be held that on any interpretation the 
business now carried on by the partnership 
firm must be deemed to be a new business 
within the meaning of S. 8 oi the Excess Profits 
Tax Act. 

(10) The result, therefore, is that our ans¬ 
wer to the first question is in the affirmative 
and the second question is in the negative. 

(11) The assessee must pay the cost of the 

other side which we assess at Rs. 300/-. 
tt/HOP Reference answered. 
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Zahid Husain, Defendant-Appellant v. M. 
Hamid Uddin and another, Plaintiffs-Respon- 
dents. 

Second Appeal No. 1832 of 1950, D/- 21-4-1952. 

(a) Municipalities — U. P. Municipalities Act 
(2 of 1916), S. 22 (1) — Additional Commis¬ 
sioner — Jurisdiction to hoar election petition. 

Where there is nothing before the Court 
to show that the Additional Commissioner 
was not a person or tribunal appointed by 
Government by rule in that behalf, and no 
objection is taken by the party to the hearing 
of the election petition by the Additional 
Commissioner at the time when the election 
petition came to be disposed of by him and 
where it could be fairly assumed that, had 
there been no rule appointing the Additional 
Commissioner to hear election petitions, the 
party would have taken such objection; 

Held, on facts, that the Additional Com¬ 
missioner had jurisdiction to hear the 
election petition. (Para 7) 


(b) Municipalities — U. P. Municipalities Act 
(2 of 1916), S. 28 —Election — Committing cor¬ 
rupt practice what is — Held, on facts that 
party committed corrupt. practice indirectly — 
Principle of natural justice — Applicability. 


Section 28 is very widely worded and 
according to it a person is deemed to have 
committed a corrupt practice if he, directly 
or indirectly, by himself or by any other 
person commits any one of the acts men¬ 
tioned in clauses (i), (ii), (iii) and (iv). It 
is essential to preserve in a democratic 
country fairness in elections. Courts are 
justified in taking a strong view where cor¬ 
ruption, directly or indirectly, is proved in 
any election. 

in an election petition against A it was 
found that A and B were working together 
for election from a double member ward, 
that B was thoroughly unscrupulous person, 
that there were three cases of false personi¬ 
fication and that A was conniving at the 
corrupt practices used by B and his agents; 

Held that A was also guilty of com¬ 
mitting corrupt practices though indirectly. 

. Farther that the principle of natural 
justice that a person is responsible for 
what he does and not for what some other 
oerson has done does not apply to the case 
as A was not free from blame inasmuch as 
he gave his passive support to the misdeed 
of B and his agent. (Paras 10, 11) 

hnni. a n U • C i I9 r 08) ’ S. 9 - Special Tri- 
bunal—Deeiaon 5 of—Jurisdiction to Civil Court 

Extent of — (Special Tribunal) — (Muni- 
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cipalities — U. P. Municipalities Act (II (2) of 
1916), S. 22). 

Undoubtedly, it is for the civil Court to 
see that an election tribunal or for the 
matter of that any special tribunal set up 
under any Act of the legislature acts within 
the jurisdiction allotted to it by the legis¬ 
lature. If such a tribunal does anything 
which it is not warranted by law to do, its 
proceedings can be questioned successfully 
in a civil Court. But where the tribunal 
acts within its jurisdiction, it is not for the 
Court to weigh evidence on which it has 
acted, with nicety. AIR 1949 All 50, Rel.on. 

(Para 12) 

Anno: C. P. C., S. 9 N. 53. 

M. H. Beg, for Appellant; Gyanendra Kumar, 
for Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 
(’24) 51 Ind App 241: (AIR 1924 PC 175) 5 

C 49) AIR 1949 All 50: ILR (1949) All 13) 4 

JUDGMENT: This appeal has been present¬ 
ed to this Court by Shri Zahid Husain who was 
one of the defendants in the suit for a declara¬ 
tion lhat the order and judgment dated 25th 
May 1946 of the Additional Commissioner, 
Bareilly Division, and all the proceedings in 
connection with the election petition so far as 
they relate to the plaintill were ‘ultra vires* 
and null and void. Included in the reliefs pray¬ 
ed for in the suit was a prayer for an injunc¬ 
tion to restrain the defendants from executing 
the decree awarded by the election tribunal. 
The plaintiff, Shri Hamid Uddin, is a pleader 
practising in Moraaabad. In 1945 municipal 
elections were held in that city. For the two 
Muslim seats in Ward No. 4 about a dozen 
candidates offered themselves for election. Of 
those candidates, the plaintiff and Ahmad Ullah 
were declared successful. Thereafter, the de¬ 
feated candidates, namely, Shri Pir Bux and 
Shri Zahid Husain, presented a joint election 
petition against the plaintiff and Ahmad Ullah 
to the Commissioner of the division in which the 
Municipal Board was situate. This election 
petition was transferred for disposal by the 
Commissioner to the Additional Commissioner. 
Bareilly Division. The election of the plaintiff 
was set aside by the Additional Commissioner 
and he was debarred from seeking election for 
a period of five years. On an application for 
review of his order, the Additional Commis¬ 
sioner set aside the order disqualifying him for 
five years. In other respects the order was 
maintained. After the review application had 
been disposed of. the plaintiff filed the suit out 
of which this appeal has arisen. This suit, as 
has been stated before, was one for a declara¬ 
tion that the order and judgment of the Addi¬ 
tional Commissioner, Bareilly Division and all 
the proceedings in connection with the election 
petition were null and void so far as the plain¬ 
tiff was concerned. 

(2) The learned munsif in a careful judg¬ 
ment held that he had no jurisdiction to enter¬ 
tain the suit as the allegation of the plaintiff 
that the Additional Commissioner had not fol¬ 
lowed a correct procedure had not been esta¬ 
blished by him. On an appeal to the lower 
appellate Court, the decree of the learned' 
munsif was set aside. The learned Civil Judge 
allowed the appeal and decreed the suit by de¬ 
claring that the decision of the Additional 
Commissioner referred to above and subsequent¬ 
ly modified by the order passed in review on 


18th September 1946 was not binding on Hamid 
Uddin, plaintiff. He further declared that he 
had not ceased to be a member of the Muni¬ 
cipal Board and that the defendant, Zahid 
Husain, was not a duly elected member of the 
Municipal Board. He further held that, in view 
of his order, the plaintiff was not bound to pay 
the costs awarded by the election tribunal. 
Aggrieved by this order of the learned Civil 
Judge, the appellant has come up to this Court > 
in appeal. 

(3) The question for consideration is whether 
the order of the learned Civil Judge is one 
which can be upheld in this case. In the care¬ 
ful argument which has been addressed to this 
Court by Mr. Gyanendra Kumar -on behalf of 
the respondents, three points have been urged. 

In the first place, Mr. Kumar’s argument is that 
the civil Court has jurisdiction under S. 9. 
Civil P. C. to adjudicate upon a matter decided 
by an election tribunal where the tribunal acts 
without jurisdiction. In the second place, his 
contention is that the special tribunal in this 
particular case had acted in contravention of 
the mandatory provisions of the Municipalities 
Act and the procedure prescribed thereunder. 

In the third place. Mr. Kumar’s argument is 
that the order of the special tribunal is con¬ 
trary to the principles of natural justice and. 
as such, liable to be set aside by this Court. 

I shall deal with these arguments ‘seriatim*. 

(4) The exact extent to which Courts can 
interfere with the verdict of election tribunals 
was considered in the case of — ‘Mani Ram 
v. Bhagwat Sarup*, AIR 1949 All 50, and it 
may be useful to refer to what Malik C. J. had 
to say on the question which has been raised by 
Mr. Kumar. I quote Malik C. J.: 

“Section 9, Civil P. C., is the section that gives 
jurisdiction to the civil Courts to try all suits 
of a civil nature excepting suits of which 
their cognizance is either expressly or im¬ 
pliedly barred. The cognizance of the civil 
Court to hear an election petition under the 
U. P. Municipalities Act or to give any relief 
in the nature thereof is clearly impliedly 
barred under the provisions of the Munici¬ 
palities Act, but the question whether there 
has been a legal adjudication by the Com¬ 
missioner in accordance with the provisions 
of the Municipalities Act is not a question 
excluded from the cognizance of the civil 
Court. If the adjudication is illegal and the 
order of the Court (the Commissioner as the 
Election Tribunal) is ‘ultra vires’ of the 
provisions of the Act it may be said to have 
resulted in a civil wrong cognizable by the 
civil Court on the general principles under¬ 
lying S. 9, Civil P. C. Where a special tri¬ 
bunal is provided by law to try civil rights 
of a certain nature the legislature must be 
deemed to have intended that the jurisdic¬ 
tion of the civil Courts would be excluded 
only if the special tribunal has acted within 
the authority given by that law.” 

(5) With respect I would say that I entirely ' 
agree with the observations of Malik C. J. 
which indeed are supported by the observations 
of the Judicial Committee of the Privy Council 
in the case of — ‘Secretary of State v. Jatindra 
Nath’, 51 Ind App 241 (PC). This case has 
been referred to by Malik C. J. in his judgment. 

It is unnecessary to deal with this question any 
further as there is a full discussion of it in 
the judgment of Malik C. J. with which I am 
in complete agreement. 
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(6) Mr. Gyanendra Kumar’s argument is that 
the Additional Commissioner had no jurisdic¬ 
tion in this particular case to entertain the 
election petition which was presented by Shri 
Zahid Husain to the Commissioner of the Ba¬ 
reilly Division. Under S. 22(1) of the U. P. 
Municipalities Act (Act 2 of 191G) an election 
petition has to be heard by the Commissioner 
of the Division within which the municipality 

y concerned is situated, unless some otner per¬ 
son or tribunal has been appointed by rule in 
this behalf, and at a place in the district within 
• which such municipality is situated. Mr. Ku¬ 
mar’s contention is that the Commissioner is 
a ‘persona designata’ under this section and 
that this section does not cover the case of an 
Additional Commissioner. An Additional Com¬ 
missioner has not been defined in the Munici¬ 
palities Act, nor is there any definition of an 
Additional Commissioner in the U. P. General 
Clauses Act which was passed in 1904. Under 
S. 4(11) of the General Clauses Act a Commis¬ 
sioner has been defined as the chief officer in 
charge of the revenue administration of a divi¬ 
sion. Section 4 (8) of the Land Revenue Act 
defines a revenue Court as meaning all or any 
of the following authorities (that is to say), the 
Board and all members thereof. Commissioners, 
Additional Commissioners, Collectors, Addi¬ 
tional Collectors etc. etc. Under S. 13(1) of the 
Act the Provincial Government has the power 
to appoint an Additional Commissioner in a 
division and under Clause (3) of S. 13 an Addi¬ 
tional Commissioner can exercise such powers 
and discharge such duties of a Commissioner 
in such cases or classes of cases as the Provin¬ 
cial Government, or in the absence of orders 
from the Provincial Government the Commis- 
r sioner concerned, may direct. Clause (4) of 
S. 13 is important and may be quoted below: 
“This Act and every other law for the time 
being applicable to a Commissioner shall ap¬ 
ply to the Additional Commissioner, when 
exercising any powers or discharging any 
duties under sub-s. (3), as if he were the 
Commissioner of the division.” 

(7) The argument that has been advanced 
on behalf of the respondent is that the powers 
and duties referred to in Cls. (3) and (4) of 
S. 13 are of a revenue nature only. They cannot 
and were not designed to give to the Additional 
Commissioner the administrative powers which 
the Commissioner of a division possesses. 
Actually it is not in his administrative capacity 
that the commissioner or the Additional Com¬ 
missioner has acted in this case. The Additional 
Commissioner has acted as an election tribunal. 
Whatever may be the exact position of the 

• Additional Commissioner ‘vis-a-vis’ the admini¬ 
stration of the division, the real question in this 
case is whether the election petition in this 
particular case could be heard by the Additional 
Commissioner or not. As I have pointed out 
before. S. 22(1) of the Municipalities Act autho- 
M 2». th .e Commissioner of the division within 
4 which the municipality is situate to hear an 
election petition, unless some other person or 
L™ 1 has been appointed by rule in this 
S’ and at a . Place in the district within 
u c r munic ‘P a lity IS situated. There is 
Cnm!^ before me t0 show that the Additional 
was not a person or tribunal ap- 
111 ^ Government by rule in this behalf. 

the hearin° n tak< i n *>y the respondent to 
AAu« ean ?5. of the electl0n petition by the 
Additional Commissioner at the time when the 


election petition came to be disposed of by, 
him. it is only fair to assume that, had there] 
been no rule appointing the Additional Commis¬ 
sioner to hear election petitions, the respondent 
would have taken such objection to the election 
petition being heard by the Additional Com¬ 
missioner at the time when it came up before 
him for hearing. I am satisfied, therefore, on 
the facts before me that the Additional Com¬ 
missioner had jurisdiction to hear the election! 
petition. 

(8) I now come to the second part of the 
argument which has been addressed by learned 
counsel for the respondent. It appears that the 
plaintiH-respondent Hamid Uddin, and Ahmad 
Ullah were working together for purposes of 
their election. The ward was a double member 
ward. Now, in the petition which was hied 
against Hamid Uddin and Ahmad Ullah it was 
established that there had been three cases of 
false personation. It is necessary on this part 
of the case to understand clearly what the 
findings of the Additional Commissioner on the 
part played by the plaintiff so far as these false 
personations are concerned. In deciding the 
question of personation, the Additional Com¬ 
missioner kept in mind two factors, namely. 

(1) whether the persons other than those en¬ 
titled to vote voted for the respondents and 

(2) whether this personation was done with a 
corrupt mind and was within the knowledge of 
the respondents themselves, their agents or 
identifiers. The Additional Commissioner was 
driven to the irresistible conclusion that the 
application. Ex. P-14, which contained the list 
of election agents was presented by the res¬ 
pondents before the presiding officer and tho 
persons named in that document did act as 
agents on their behalf. On this basis, he came 
to the very sound conclusion that both the* 
respondents in the election petition before him 
were bound by the act of their agents. He 
further came to the finding that the agents 
mentioned in Ex. P-14 presented by the respon¬ 
dents before him had identified voters whom 
he had held to be impersonating others. The 
Additional Commissioner was, therefore, driven 
to the conclusion that the respondents were let 
down by their agents. They did not produce 
their agents to explain whether thev committed 
a mistake under the ‘bona fide* belief that thev 
were identifying correct voters. Further, thev 
did not offer themselves as witnesses The 
conclusion arrived at by him was that both 
respondents in the election petition before him 
and not only one of them had obtained false 
votes. 

A* 1 ™ 31 ] ? e remembered that the respon- 
dent before me was collaborating for purposes 
Rejection with Ahmad Ullah in this case ThJ 
Additional Commissioner has passed severe 

him t Ure K M au,st Ahmad Ullah. He considers 
f l t0 the more guilty of the two persons 

fhTh Vh , i he has w J, itten - 11 is however clear 
*£* h! looks . upon Hamid u ddin as a person 
Tniah has c ° nmved at what was done bv Ahmad 
Ullah or his agent on their joint behalf It ic 
therefore important to bear in mind the nro- 
visions of S. 28 of the Municipalities Act That 
section runs as follows: 3t 

A person shall be deemed to have committed 

LT P , PraC u tice wh0 - directly or indTec ly 

by himself or by any other nerser. 

or attempts to’inZtTS taud intenHonli 
misrepresentation, coercion or threat of ?? 

jury, any voter to give or to St fro» 
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giving a vote in favour of any candidate; (ii) 
with a view to inducing any voter to give 
or to refrain from giving a vote in favour of 
any candidate, oilers or gives any money, or 
valuable consideration or any place or em¬ 
ployment. or holds out any promise of indi¬ 
vidual advantage or profit to any person; 
(iii) gives or procures the giving of a vote in 
the name of a voter who is not the person giv¬ 
ing such vote; (iv) abets (within the meaning 
of the Indian Penal Code) the doing of any of 
the acts specified in clauses (i), (ii) and (iii).” 

(10) It will be observed that the section is 
very widely worded and that according to it a 
person is deemed to have committed a corrupt 
practice if he, directly or indirectly, by himself 
or by any other person commits any one of the 
acts mentioned in clauses (i). (ii), (iii) and (iv). 
It has been strenuously contended by learned 
counsel for the respondent that his client was, 
according to the finding of the learned Civil 
Judge, neither directly nor indirectly involved 
in the alleged corrupt practices, if any, com¬ 
mitted by Ahmad Ullah or his agents. On a 
correct reading of the report of the Additional 
Commissioner, I am unable to agree with this 
argument. The plaintilf must blame himself for 
associating for election purposes with a man 
whom the Additional Commissioner describes as 
4 a thoroughly unscruplous person*. He was 
collaborating, i.e. co-operating with him. Both 
Ahmad Ullah and Hamid Ullah had according 
to the findings of the Additional Commissioner, 
agents who were co-operating with one another. 
On these facts, the inference is irresistible that 
the plaintiff-respondent was conniving at the 
corrupt practices used by Ahmad Ullah and 
his agents. His attitude was one of complete 
indifference as to whether what was being done 
by these agents was right or wrong. The thing 
that mattered, so far as he was concerned, was 
success in the election. It was unfortunately 
this excessive desire to see himself elected as 
a municipal commissioner that led him to asso¬ 
ciate himself — it may be indirectly — with 
the corrupt practices used by his colleague, 
Ahmad Ullah, and his agents. I cannot, in 
these circumstances, say that the Additional 
Commissioner has taken a wrong view of the 
law applicable to the case. It is essential to 
preserve in a democratic country fairness in 
elections. Courts are justified in taking a strong 
view where corruption, directly or indirectly 
is proved in any election. On a fair reading of 
the Additional Commissioner’s judgment, I 
have come to the conclusion that, while he 
thinks that the part played by the plaintiff- 
respondent was of a comparatively minor cha¬ 
racter, he was not entirely free from blame. For 
this reason, the order passed by him was. in the 
circumstances of the case, particularly after he 
had reviewed it, a completely just one. 

(11) I now come to the third part of the 
argument which has been addressed by Mr. 
Kumar. His contention is that it is contrary 
to the principles of natural justice to hold a 
person responsible for ‘not what he but some 
other person has done*. The principle, as enun¬ 
ciated by him. is of an unexceptional character. 
Undoubtedly, it would be monstrous to make a 
person who has been clean himself to suffer 
for the wrongs committed by a colleague about 
whose character and antecedents he had no 
reason to be suspicious. In this particular case, 
however, that principle has no application for 
the simple reason that the finding of the Addi¬ 


A. i. R. 

tional Commissioner is that the plaintiff-respon¬ 
dent cannot be said to be entirely free from 
blame inasmuch as he gave his passive sup¬ 
port to the misdeeds of Ahmad Ullah and his 
agent. The active person in this unholy affair 
was undoubtedly Ahmad Ullah; but the res¬ 
pondent willingly led himself to be dragged 
into the mire by the unscrupulous methods 
which were employed by his colleague. 

(12) An error into which the learned Civil 
Judge has fallen in this particular case is that 
he looked upon himself as a sort of appellate 
tribunal in an election matter. Undoubtedly, 
as has been emphasised by Malik C. J., it is 
for the civil Court to see that an election tri¬ 
bunal or for the matter of that any special 
tribunal set up under any act of the legislature 
acts within the jurisdiction allotted to it by 
the Legislature. If such a tribunal does any¬ 
thing which it is not warranted by law to do. 
its proceedings can be questioned successfully 
in a civil Court. But where the tribunal acts 
within its jurisdiction, it is not for the Court 
to weigh evidence on which it has acted with 
nicety. The approach of the learned Civil 
Judge was. in my opinion, incorrect. 

(13) Before I conclude, I must notice another 
argument which was addressed by learned coun¬ 
sel for the respondent. This argument is that 
the Additional Commissioner who tried the two 
cases at the same time did not separate the 
two petitions properly. This, it is urged, he 
was bound to do under S. 23 of the Municipali¬ 
ties Act. The short answer to this argument 
is that, on a fair reading of the Additional 
Commissioner’s order, it is clear that the two 
cases were kept, as far as possible, separate 
and that the universal character of the rule 
is not affected by the words “so far as is con¬ 
sistent with such joint trial or hearing.” I do 
not think that the Additional Commissioner has 
made any error in his approach so far as this 
part of the case is concerned. I am unable to 
interfere with the order regarding costs as that 
was a discretionary matter with the election 
tribunal. 

(14) For the reasons given above, this appeal 
must be allowed. I set aside the decree of the 
learned Civil Judge, restore that of the learned 
munsif and dismiss the plaintiff’s suit with 
costs throughout. 

(15) Leave to appeal to a Division Bench is 
refused. 

B/D.R.R. Appeal allowed. 
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Hari Kailash and Co.. Applicant v. Com¬ 
missioner of Income-tax, U. P., C. P. and Berar, 
Lucknow, Respondent. 

Misc. Case No. 119 of 1946, D/- 10-1-1952. 
Tncome-tax Act (1922), S. 4(3) (vii) — In¬ 
come from business — Contract directed to 
regulate conditions under which trade is to be 
carried on — Termination of — Compensation 
for discontinuance of business is not revenue 
receipt and not taxable. 

There is a difference between compen¬ 
sation or damages paid or received for 
non-performance of a contract entered in¬ 
to in the course of business and compen¬ 
sation or damages paid for discontinuance 
of the business itself. The former may be 
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treated as income but the amount paid for 
terminating a business cannot, ordinarily, 
be deemed to be income from that busi¬ 
ness taxable under the Income-tax Act. 

(Para 5) 

The assessee firm entered into a contract 
with another company, under which the 
assessee agreed to finance the business of 
the latter company. The agreement was 
p to run for 5 years. It was to regulate the 
conditions under which the assessee firm 
was to carry on the trade or business. It 
acquired, under this agreement, certain 
rights and was not put under certain liabi¬ 
lities. Before the expiry of the period the 
parties agreed to terminate the agreement. 

By the Cancellation Agreement aU these 
congeries of rights that it had acquired 
under the first agreement were terminated 
for a certain consideration. 

Held that the compensation paid for ter¬ 
mination of those rights was not taxable 
income and income-tax could not be charg¬ 
ed on that sum. AIR 1932 PC 133, Rel. on; 
Case law discussed. (Para 7) 

Anno: I. T. Act, S. 4 N. 26. 

G. S. Pathak and R. S. Pathak. for Appli¬ 
cant; S. C. Das, for Respondent. 

REFERENCES: Courtwise/Chronological/ Paras 
(’32) 6 ITC 178: 1932 All LJ 588: 

(AIR 1932 PC 138) 3, 4, 6 

(1939) 8 ITR Sup 36: (108 LJKB 801) 4 

(1928) 12 Tax Cas 955: (136 LT 689) 4 

(1938) 21 Tax Cas 608: (1938 SC 238) 6 

MALIK C. J.: The assessee-firm entered into 
, an agreement with Messrs. E. Sefton and 

r Company, Ltd., which company was incorpo¬ 

rated under the Indian Companies Act with 
its Head Office at Mirzapur. The assessee- 
firm agreed to finance the business of Messrs. 
E. Sefton & Company, Ltd., for purchasing raw 
wool and other manufacturing expenses etc. at 
a rate of interest mentioned in the agreement, 
dated 9th April 1940. The agreement further 
provided that this contract was to remain in 
force for a period of five years, that the as¬ 
sessee-firm and Messrs. E. Sefton and Com¬ 
pany, Ltd., were to put up a Weaving and 
Finishing Plant to make blankets and blanket- 
ting at Mirzapur or at any other place which 
may be mutually agreed upon, that the two 
parties would work with the object of execut¬ 
ing Government and private contracts for the 
supply of blankets, blanketting and yarn or 
for any other woollen products which, in the 
opinion of both the parties, could be profi¬ 
tably handled and that, during the period of 
five years that the business was to run, the 
profits were to be shared between them in the 
proportion of 40 per cent and 60 per 
cent, that is, the assessee-firm getting 60 
per cent of the profits. It was further 
provided that, during the period of five 
years, the assessee-firm or Messrs. E. Sefton 
A and Company, Ltd., were not to undertake 
directly or indirectly a similar business without 
their mutual consent obtained in writing. There 
were other terms in this agreement, Ex.T-A, a 
<rcpy of which is included in the paper book. It 
is not necessary for us to set out those terms. 
In short, the assessee-firm and Messrs E. Sefton 
ana Company, Ltd., entered into a partnership 
to carry on business on certain terms and to 
share profits and losses, the assessee-firm further 
i""® r taking to finance the concern on certain 
terms mentioned in the document. 
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The business was carried on for a period of 
more than one year but on 22nd I\ov„ 1941, the 
parties mutually agreed to terminate the agree- 
£! A sum of Rs. 25,962/-, _ (wrongly 
mentioned by the Tribunal for Rs. 25,94-) was 
already in the hands of the assessee-nrm. Under 
the Cancellation Agreement, dated 22nd Novem- 
ben 1941 , it was agreed that a further sum of 
Rs. 25,000/- would be paid to them “in lieu of 
all their claims as regards damages, etc. and 
share of prohts during the period oi ‘co-opera¬ 
tion and future’ Paragraph 10 of this agree¬ 
ment runs as follows: . 

•*10. That this agreement has been entered into 
by the parties in a friendly spirit and leaves 
no malice on either side and that Mr. Shiva 
Lali of Messrs. S. Laul Sc Co. will continue 
to assist the “Manufacturers” (Messrs. E. 
Sefton & Co., Ltd.) in the matter of continu¬ 
ing the contracts obtained from the Govern¬ 
ment of India, as and when opportunity arises, 
except undertaking any pecuniary liability.” 
The Income-tax Officer claimed that the whole 
of this amount of Rs. 50,962/-, was taxable 
income which had accrued to the assessee for 
the financial year ending with 31st March, 1942, 
which was the relevant account period for the 
year of assessment with which we are concerned. 
The assessee-firm had divided the sum of 
Rs. 50,962/- into two parts. He claimed 
Rs. 13,b94/- as share of profits and Rs. 37,248/- 
as compensation for the termination of the con¬ 
tract. There was thus no dispute as regards 
Rs. 13,694/- and as regards Rs. 37,243/-, the 
matter went up to the Income-tax Appellate 
Tribunal which held on 16th January 1945, that 
“this amount will, therefore, be liable to 
income-tax as they are of the same nature 
as the profits that will accrue from time to 
time. The appellants have no justification to 
urge that they received any amount as 
damages after obtaining a sum for future 
profits also. We find that amounts received 
by the appellants were for the accrued as well 
as for the future profits.” 

(2) The assessee-hrm made an application 
under S. 66(1), Income-tax Act and formulated 
four questions for reference to this Court. The 
Income-tax Appellate Tribunal was of the 
opinion that the question formulated by it 
covered all the four questions formulated by the 
assessee-firm. The question referred to us is to 
the following effect: “Whether, on the facts and 
circumstances of the case, the receipt of 
Rs. 37,248/- is of the nature of a revenue 
receipt?” 

(3) In the statement of the case, the findings 
of fact have not been clearly set out. The way, 
in which the Tribunal has expressed itself, is 
as follows: 

“On the findings of fact arrived at by the Tri- 

o^o 4 i/ th - at the entire sum including Rs 
37,248/- m dispute was paid to the applicant 
in the joint venture account by which the 
company was to provide materials for the 
manufacturing of blankets and yarn and the 
applicant was to provide the finances by 
virtue of the fact of the earlier termination 
in not allowing the full period of five years 
to run and the fact that there was an agree¬ 
ment by which the applicant was not at 
liberty to do any business, the payment re¬ 
ceived was trading receipt.” 

It is difficult to understand what it actually 
means; but probably the Tribunal meant that 

5® “J. 1 * sum Rs 50,962/- including 
Rs. 3/,w48/- was received by reason of the 
earlier termination of the agreement which was 
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to run for a period of five years and which 
included a clause to the etlect that the assessee- 
nrm was not at liberty to do any business during 
that period. If the whole of this amount was 
received as compensation for the earlier termi¬ 
nation of the contract, the contract being directed 
to regulate the conditions under which the 
assessee-firrn was to carry on this partnership 
business, the decision in — ‘Commr. of Income- 
tax, Bengal v. Shaw, Wallace & Co.', 6 1TC 
178: 1932 All LJ 588 (PC), would apply and 
no part of the amount would be ‘income* 
within the meaning of that term in the Indian 
Income-tax Act. In the statement of the case, 
however, the Tribunal has apparently made a 
mistake as the assessee firm had admitted that 
the sum of Rs. 23,684/- was share of profits 
already earned and was not a compensation for 
the early termination of the contract. It is for 
this reason that Mr. Das has urged that we 
must divide the sum of Rs. 37,248/- into 
various components and hold that only that part 
of this amount, which was paid as compensation 
for the earlier termination of the agreement, was 
not taxable while the rest of it, that is, any 
portion of it which included the profits that had 
already been earned, or the interest that had 
already accrued, or any other sum that might 
have been received as actual profits for work 
done in accordance with the provisions of 
para. 10 of the Cancellation Agreement of 22nd 
November 1941, was taxable income. It is not 
possible for us to go into the question as to 
which part of this sum of Rs. 37,248/- was paid 
to the assessee-firm as compensation for the 
earlier termination of the agreement of 9th 
April 1940. 

(4) A large number of cases have been cited 
and discussed before us but, in the view that we 
have taken, it is not probably necessary to dis¬ 
cuss them in any detail. The Tribunal, in the 
statement of the case, has expressed the opinion 
that the decision of their Lordships of the Privy 
Council in the case of — 'Shaw, Wallace & Co.', 
(6 1TC 178: 1932 All LJ 588 PC), should not be 
relied on in determining the question which has 
arisen in the case before us and have relied on 
the decision in — ‘Bush, Beach and Gent, Ltd. 
v. Road’, (1939) 8 ITR Sup 36. They say that 
the decision in — ‘Shaw Wallace's case* was 
under the English Income-tax Act and is not 
relevant. This is clearly wrong. — 'Shaw 
Wallace's case* had been decided by the Calcutta 
High Court and the Privy Council decided it in 
appeal, while the jugment in — ‘Bush, Beach's 
case’ was delivered by Lawrance J. in the 
King’s Bench Division. The Tribunal was gov¬ 
erned by the decision in — ‘Shaw, Wallace’s 
case’ while the decision in — ‘Bush, Beach’s case* 
was not really relevant. Their Lordships of the 
Judicial Committee had pointed out in — ‘Shaw 
Wallace’s case’ that 

“the Indian Act is not in 'pari materia’; it is 
less elaborate in many ways, subject to fewer 
refinements, and in arrangement and language 
it differs greatly from the provisions with 
which the Courts in this country have had 
to deal. Under such conditions their Lord- 
ships think that little can be gained by 
attempting to reason from one to the other." 
Sri S. C. Das for the Department has con¬ 
tended that the amount received should be 
treated as income from business. He has relied 
on the case of — ‘Short Brothers Ltd. v. Com¬ 
missioner of Inland Revenue', (1928) 12 Tax 
Cas 955. In that case Short Brothers Ltd., had 
contracted in February and March, 1920, to build 
two steamers for the Hindustan Steam Shipping 


A. I. B. 

Co., Ltd. In November of that year they agreed 
io the cancellation of the contract in consi¬ 
deration of the payment of the sum £ 100,000 
which was paid to them on 26th November 1920 
For the assessee it was urged by Sir John 
Simon that it was a sum which was received 
by the assessee in return for which they ceased 
to engage in the trade or business of producing 
these two steam-ships. It was urged that the 
assessee were not carrying on their trade, which 
was to build ships, but they were being paid 
compensation for not carrying on the trade of 
building these two ships. This contention was 
not upheld and it was held that the sum of 
£ 100,000 was taxable income. Lawrence L. J. 
pointed out that 

“where a contract has been entered into in the 
ordinary course of business, a sum received for 
the cancellation of that contract is a sum 
which would go into the ordinary trading 
receipts of the company for the year in which 
it was received or in which it became pay¬ 
able, just as, if the company here had paid 
a sum for the cancellation of an onerous con¬ 
tract, they would have entered into the debits 
for the year the sum so paid." 

Lord Hanworth M. R. said: 

“It is not denied that Messrs. Short Brothers, 
Limited, carry on a business of building ships, 
and in the course of carrying on their busi¬ 
ness they must enter into a great number of 
contracts, some of which are fulfilled, possibly, 
some of which are broken, some of which, 
possibly, are terminated; but in all such 
matters it is not argued that Messrs. Short 
Bios., Limited, have less power than other 
business firms to determine whether or not 
they will bring to an end, upon terms which 
they are disposed to agree, contracts which 
they have entered into, contracts which, for one 
reason or another, are to be terminated in the 
interests of one party or the other to the con¬ 
tract. Once one sees that a contract may be 
determined in the course of business, it appears 
to me that we have the answer to the problem 
which is put before us." 

His Lordship held 

“It seems to be simply the sum paid in order 
that, as a matter of business, the responsibili¬ 
ty and liability under the contract should be 
terminated and the business should be free to 
to engage in others." 

(5) From the above observations it is clear 
that there is a difference between compensation 
or damages paid, or received for non-perfor¬ 
mance of a contract entered into in the course of 
business and compensation or damages paid for 
discontinuance of the business itself. The former 
may be treated as income but the amount paid 
for terminating a business cannot, ordinarily, be 
deemed to be income from that business taxable 
under the Indian Income-tax Act. 

(C) Reliance is also placed on the decision in 
—‘Kelsall Parsons & Co. v. Commissioner of In¬ 
land Revenue', (1938) 21 Tax Cas 608, in which 
the assessee-firm carried on business as agents 
on a commission basis for the sale in Scotland of 
the products of various manufacturers and en¬ 
tered into agency agreements for that purpose. 
At the instance of the manufacturer concerned 
one of the agreements, which was for a period 
of three years, was terminated at the end of the 
second year in consideration of payment to the 
appellants of the sum of £ 1.500 as compen¬ 
sation. The question was whether this amount 
was a taxable profit or it was a capital receipt. 
The Lord President (Normand) said: 
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“That was a contract incidental to the normal 
course of the appellants’ business. Their busi¬ 
ness, indeed, was to obtain as many contracts 
of this kind as they could and their profits were 
gained by rendering services in fulfilment of 

such contracts. It was a normal incident 

of a business such as that of the appellants 
that the contracts might be modified, altered 
or discharged from time to time, and it was 
* quite normal that the business carried on oy 
the appellants should be adjustable to vari¬ 
ations in the number and importance of the 
agencies held by them, and to modifications of 
the agency agreements including modifications 
of their duration, which might be made from 

time to time. In parting with the benefit 

of the contract, moreover, the appellants were 
not parting with something which could be 
described as an enduring asset of the business. 
The contract would have been terminated in 
any event as at 30th Sept., 1935. The agree¬ 

ment by which the agency contract was ter¬ 
minated at September 1934, therefore effected 
a surrender of one year’s benefit, and in return 
for this surrender the appellants received com¬ 
pensation. . The sum paid in this case is 

really and substantially a surrogatum for one 
year’s profits.” 

And in the end the Lord President remarked: 

“In my opinion the agency agreements entered 
into by the appellants, so far from being a fixed 
framework, are rather to be regarded as tempo¬ 
rary and variable elements of the appellants’ 
profit-making enterprise.” 

These observations and the observations made by 
Lord Moncrieff clearly bring out the difference 
pointed out by us above. Lord Moncrieff divided 
r two classes of cases of compensation paid for ter¬ 
mination of contracts as follows: 

“0) a contract may be made by a trader which 

being made* lreCted t0 result in tra ^ ing P ro *its 

(2) a contract may be made by a trader which 
^ directed to regulate the conditions under 
which he is to carry on his trade.” 

the contract termi- 

Son nr h thereof - 18 m . ade and compensa¬ 

tion or damages are received it might be treated 

“ lra ^ n fprofits. In the second class of cases 

»i nSat,0n r . ec u eived for the termination of a 
S u £® ss cannot be treated as trading profits cs 
it was paid for the termination of the* trade or 
business. The amount received in such a rasp 
in 0 ^ the " aid down 

All LJ 5 h 88 pS ona S Ca ff (6 [ TC 178: 1932 
Z *81 soiirce JSfhdS 

aa suras 

discontinued or termtff 

Agreement of 22nd November** 1 ®94?“!!? ^hes” 
SW? 0f rightS that ft hS acquired uJder 
itain J>U% e T ent " ere terminated for a cer 

oe said to be a revenue receipt. This 


is our answer to the question formulated by 
the Tribunal. The assessee-firm is entitled to 
its costs which we assess at Rs. 400. 

B/V.B.B. Reference answered. 
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(FULL BENCH) 

SHANKAR SARAN. BIND BASNI TRASAD 
AND KAUL JJ. 

Abdul Hamid and others, Appellants v. Mst. 
Asghari Begum, Respondent. 

Second Appeal No. 1726 of 1945, D/- 3-11- 
1952. 

Civil P. C. (1908), O. 21, R. 57 — Attachment 
before judgment. 

The provisions of O. 21, R. 57 do not ap¬ 
ply to attachments effected before judg¬ 
ment. Consequently, on the dismissal of an 
execution application for default of the de¬ 
cree-holder, the attachment before judg¬ 
ment does not cease. 46 All 894 Approved: 
AIR 1924 Mad 494 FB Dissent. 

(Paras 6, 9 and 10) 
Anno: C.P.C., O. 21 R. 57 N. 8. 

S. M. Salman, for Appellants; Ishaq Ahmad, 
for Respondent. 

REFERENCES: Courtwise/Chronologieal/ Paras 
C24) 46 All 894: (AIR 1924 All 860) 

56 Cal 416: (AIR 1929 Cal 465) 4> 5> *2 

( 19) 42 Mad 1: (AIR 1919 Mad 75‘>) 3 4 

C24) 47 Mad 483: (AIR 1924 ’ 

Mad 494 (FB) ) 3> 9 

KAUL J.: This second appeal originally 

nnSJL $ tv ari £ g before a Division Bench 
consisting of Wanchoo and Bhargava JJ For 

to a rFull°Bench tated presently the * refcrred it 

as ^follows : f3CtS S ° ^ 35 Uley are material are 

In a suit brought by one Mt. Asghari Begum 

nArf inS i Archil Hamid and others some pro- 

pH t hof^ e ° n ^ g to the defend ants was attach- 
cd before judgment under O. 38, R. 6, Civil 

9* claim was ultimately decreed and 
Asghari Begum put in an application for execu- 

a She - P / ayetl that theTi 

flrtVfarlinn f d l. bCf j r t. ,Ude,nent be s <>ld for 

sirs 

tLZbS 10 ’’^ atteched before JuSgmSt 

srarsa f ? r «assr»B 

In reply, the deci de? relied ’on'Vh/Ap 
s>on of this Court in — th ® deci * 
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Bulandshahr, but were unsuccessful. Hence 
this second appeal. 

(3) When the case came up for hearing be¬ 
fore a Division Bench in this court, it was 
argued that the learned Judges who decided — 
‘Akhey Ram’s case’, (46 All 894) had lor the 
view taken by them relied on the decision of 
the Madras High Court in — 'Venkatasubbiah 
v. Venkata Seshaiya’, 42 Mad 1 which was sub¬ 
sequently overruled by the Full Bench decision 
of the same court in — ‘Meyappa Chettiar v. 
Chidambaram Chettiar’, 47 Mad 483 (FB). It 
was further pointed out that there was a sharp 
cleavage of judicial opinion on this point. Our 
own Court and the High Courts of Calcutta and 
Patna had taken one view, while the view 
taken in 47 Mad 483 (FB) was followed in 
Bombay, Sind and Nagpur. Thereupon the 
Division Bench referred this appeal to a Full 
Bench because (1) reliance in — ‘Akhey Ram’s 
case’ was placed on the decision of Madras 
High Court in — ‘Venkatasubbiah’s case’, 42 
Mad 1 which was later overruled by a Full 
Bench decision of the same court; (2) there was 
difference of opinion among various High 
Courts on the true scope of Order 21, Rule 57 
Civil P. C. and (3) the general importance of 
the question raised by the objectors. 

(4) It will be noticed that even at the time 
when the decision in — ‘Akhey Ram’s case’ 
(46 All 894) was given there was no unanimity 
of judicial opinion on the question raised in 
the present case. But a Division Bench of this 
court (Sulaiman and Kanhaiya Lai JJ.) on a 
consideration of the provisions of Order 21, 
Rule 57 Civil P. C. and of the various provi¬ 
sions contained in Order 38, Civil P. C. came 
to the conclusion that Order 21, Rule 57 did 
not apply to attachments effected before judg¬ 
ment, but that its operation was limited to at¬ 
tachments effected in execution of a decree. It 
is noteworthy that they came to this conclusion 
independently of the decisions of other Courts. 
It is true that having arrived at that conclu¬ 
sion on a consideration and careful examina¬ 
tion of the provisions of the Code they further 
observed: “There are several cases in support 
of the view which we have taken”, and then 
mentioned a number of cases including the 
case of — ‘Venkatasubbiah’, 42 Mad 1 which 
was later overruled by a Full Bench of the 
same court. 

(5) The decision in — ‘Akhey Ram’s case’ 
(46 All 894) has been considered good law in 
this State for the last 28 years and unless there 
are strong reasons for us to hold that the view 
taken by the Division Bench in that case was 
wrong, we would not be justified in dissenting 
from that decision merely because some other 
High Courts have taken a different view. 

(6) To begin with, I find that there is no 
ambiguity either in the language of Order 21, 
Rule 57, Civil P. C. or in that of Order 38, Rule 
11 , Civil P. C. Accordingly the provisions of 
these rules should be given the meaning which 
their language would ordinarily bear. The ex¬ 
pression “attachment in execution of decree” 
has a definite and well settled connotation. 
Under the scheme of our Code of Civil Proce¬ 
dure “Execution of decrees” is a definite stage 
in the process of litigation, well marked off 
from proceedings which terminate in the pass¬ 
ing of a decree. The last mentioned relate to 
the determination of the rights of the parties, 
while the former is concerned with the en¬ 
forcement of those rights after they have been 
1 judicially determined. If the legislature in 


enacting Order 21, Rule 57, Civil P. C. used 
the expression “in execution of decree” which 
has a ciennite and well settled connotation, we 
shouid not in the absence of very strong rea¬ 
sons, extend the provisions of that rule to 
cover attachments eJlected before judgment, 
which is certainly not a proceeding in execu¬ 
tion of decree. With the greatest respect I am 
unable to accept the view taken by some High 
Courts that the words “any property attached 
in execution of a decree” should be construed 
as meaning “where property has been in a 
state of attachment in execution.” To put such 
a forced and artificial construction upon the 
plain language of the statute is wholly without 
justification. 

(7) It appears that the cases in which a 
view different from that taken by this court in 
— ‘Akhey Ram’s case’ (46 All 894) has been 
.taken the essential dillerence between an at¬ 
tachment before judgment and one eilected 
after the judgment is passed and the decree is 
put in execution, has been overlooked. It is 
true that in both cases the mode of effecting 
the attachment is the same. The claims of 
third parties to the property attached are to 
be investigated in the same manner, and in 
both an alienation of the property attached 
whether by sale, gift or otherwise is ineffec¬ 
tive against claims enforceable under the at¬ 
tachment. Nonetheless an attachment effected 
before judgment is different from one eilected 
after judgment in execution of decree, not only 
in its origin but also in its purpose. 

(8) An attachment before judgment under 
Order 38. Rule 6, Civil P. C. is effected only if 
the Court is satisfied that the defendant with 
a view to prevent or delay the execution of 
anv decree that might be passed against him, 
intends to remove his property from the juris¬ 
diction of the Court in which the suit is pend¬ 
ing, and having being given an opportunity to 
lurnish security in such sum as may be speci¬ 
fied in the order of the Court fails to do so. 
Obviously the purpose of such an attachment 
is to prevent the party concerned with remov¬ 
ing his property out of the jurisdiction of the 
Court in which a suit against him is pending. 
On the other hand the purpose of an attach¬ 
ment effected in execution of a decree is to 
put some property of the judgment-debtor in 
‘custodia legis’ to prevent its alienation so that 
it might be sold or otherwise made available 
for satisfaction of an existing decree which is 
being executed. Thus there is an essential 
difference between the two kinds of attach¬ 
ment — one effected before judgment and the 
other effected in execution of a decree. As 
pointed out in — 'Shibnath Singh v. Saberud- 
din Ahmad’, 56 Cal 416, Order 21, Rule 57, 
Civil P. C. was intended to provide a remedy 
for the grievance or inconvenience which is 
apt to arise, where, after an attachment in 
execution, the application for execution cannot 
further be proceeded with by reason of the 
decree-holder’s default. As the decree-holder 
has been in default/ the rule deprives him of > 
the advantage which he could have derived on 
account of the attachment which was made on 
his application for execution of his decree. It 

is doubtful whether the Courts would be justi¬ 
fied in penalising a party who got an attach¬ 
ment before judgment, not for some thing 
which he did during the progress of the suit 
before his decree was obtained, but for some 
default in prosecution of an execution applica¬ 
tion which he might make subsequently, ine 

Code does not say so, and I do not think tne 
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Courts by giving an altogether artificial and 
extended meaning to the provisions of Order 
21 , Rule 57, Civil P. C. would be justified m 
introducing such a penal provision in our law 
of procedure. 

( 9 ) 1 retrain from examining in detail all the 
grounds mentioned in the various judgments of 
the Madras High Court in 47 Mad 483, because 
in view of the plain and unambiguous langu¬ 
age of Order 21, Rule 57 and of Order 38, Rule 
11 , Civil P. C., there is hardly room for any 
speculation as to the intention of the legisla¬ 
ture. I will, however, before bringing this 
judgment to a close say a few words about one 
of the grounds mentioned by Ramesam J. in 
his elaborate judgment in — ‘Meyappa Chet- 
tiar v Chidambaram Chetliar’, 47 Mad 483 in 
support of his view. His argument was that it 
would be inconsistent to apply S. 63, Civil P. C. 
and Art. 11, Limitation Act, to attachments 
effected before judgment, as had been done in 
many cases, and to hold simultaneously that 
the provisions of Order 21, Rule 57, Civil P. C. 
do not apply to such attachments. He pointed 
out that in all these provisions the expression 
"in execution of decree” are used, and it is 
wholly without justification to hold that 
though S. 63, Civil P. C. and Art. 11, Limita¬ 
tion Act apply to attachments effected before 
judgment, but provisions of Order 21, Rule 57, 
do not apply. I am not prepared in the present 
case to commit myself to the view that Art. 11, 
Limitation Act necessarily applies to claims 
arising out of attachments before judgment. 
So far as the applicability of S. 63, Civil P. C. 
is concerned this can be fully supported in view 
of the provisions of Order 38, Rule 8, Civil 
P. C. In my opinion, there is no justification 
for putting a forced and artificial interpreta¬ 
tion upon the plain language of Order 21, 
Rule 57, Civil P. C. on the grounds mentioned 
oy the learned Judge. 

(10) I am satisfied that there are no good 
grounds to hold that the view taken in — 
•Akhey Ram’s case’ (46 All 894) was erroneous. 

I would dismiss the appeal with costs. 

(11) BIND BASNI PRASAD J.: I concur. 

(12) SHANKAR SARAN J.: I agree and 
have nothing to add. 

(13) BY THE COURT: The appeal is dis¬ 
missed with costs. 

A/G.M.J. Appeal dismissed. 
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DESAI J. 

M/s. Agarwal and Co., Applicant v. City 
Board, Dehradun, Opposite Party. 

Civil Revn. No. 1142 of 1952, D/- 13-10-1952. 

Houses and Rents — U.P. Temporary Con¬ 
trol of Rent and Eviction Act (3 of 1947), Ss. 
5 (4) and 6 —- Fair rent — Transaction must 
be fair — Shop let out to highest bidder in 
public auction — Rent much above fair and 
reasonable rent — No concealment or mis¬ 
representation — Highest bid by partnership 
“fin — Transaction held fair, though rent was 
“H*,* 60 !® reasonable rent - Application for 
reduction of rent, rejected. 

The court has jurisdiction to vary the 
rent only if the transaction was unfair It 
is necessary to emphasise that what is re- 
quired to be unfair is the transaction and 

C* ncS e «/«i t# A injustice would be 

caused if the distinction between the tran¬ 
saction and the rent were not kept in mind. 


A court would not be justified in fixing 
rent on the ground that the agreed rent 
was unfair, it must consider the transac¬ 
tion, that is, tne negotiations resulting m 
the agreement about rent. If there is 
nothing unlair in those negotiations, the 
transaction cannot be held to be unfair 
merely because the rent appears to be ex¬ 
orbitant. (Para 8) 

The fact that the agreed rent is higher 
than the reasonable annual rent is ab¬ 
solutely immaterial. The agreed rent has 
got to be higher; otherwise the tenant 
would have no cause of action to go to 
court under S. 5. The law requires that 
not only must the agreed rent be higher 
than the reasonable annual rent, but also 
the transaction must be unfair. The two 
requirements are distinct from each other 
and one must not be inferred from the 
other. It is not open to court to lay down 
that if the agreed rent exceeds the rea¬ 
sonable annual rent by more than a certain 
percentage, the transaction automatically 
becomes unfair. That is obviously a 
legislative function which cannot be per¬ 
formed by a court. (Consideration in 
determining reasonable annual rent point¬ 
ed out.) (Para 9) 

The applicant under S. 5(4) who wants 
the rent to be fixed on the ground of un¬ 
fairness of the transaction, is not to be 
debarred on the ground that he had 
voluntarily agreed to pay the agreed rent. 
But the fact that he voluntarily agreed to 
pay it is certainly one of the facts to be 
considered by the Court in deciding whe¬ 
ther that transaction was unfair or not. 

(Para 4) 

Where there was no allegation of any 
pressure, due or undue, or of any fraud of 
any kind against the landlord, the transac¬ 
tion was above-board the parties being at 
arms-length from each other and there was 
no concealment or misrepresentation, in¬ 
asmuch as the shop was given to the 
highest bidder in open auction, it could 
not be said that the transaction in giving 
shop to the highest bidder which was a 
firm at a rent much above the fair rent, 
was unfair. (Para 5) 

Even if the highest bidder which was a 
partnership firm, were forced by circum¬ 
stances to bid at that figure, that would 
not make the transaction unfair. Circum¬ 
stances might have compelled the firm to 
take the shop on such a high rate of rent, 
but the owner was not bound by any law 
to let out the shop to it at a certain price* 
when it has not shown that it knew of the 
circumstances and took undue advantage 
of them, it was impossible to say that it 
acted unfairly towards the firm. (Para 6) 

Moreover a human being mav have to 
live, but not a partnership or firm. It is 
impossible to \^y down as a proposition of 
law that it is so much incumbent upon 
even a natural person to carry on business 

? ll fc W lhat th * owner of a building 
smtabte to be used as a shop is bound to 
let it out to him at not more than a cer¬ 
tain price. There is connection between 

l e ?L P ^ Sl iu e V . .V? e P ers °n to have the 
shop and the liability of the owner to let 

llnf h,m at no } !* ore 111311 a certain 
rent. The owner of the shop has such a 

property in it as to entitle him to let it out 
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at any rent that he likes, in the absence 
of law fixing a limit to the rent. There is 
no law which fixes any limit to the rent at 
which a building can be let out. The law 
does not prohibit the letting out of any 
building at more than a certain rent. Even 
the U.P. Temporary Rent Control Act, 
though it allows the rent to be fixed if the 
transaction is unfair, does not make the 
letting out at more than a certain rent 


illegal. English Case Law Ref. (Para 6) 

A. P. Pandey, for Applicant. 

PREFERENCES: Courtwise/Chronological/ Paras 
(’51) 1951 All LJ 263: (1951 Ail WR 
(HC) 209) 9 

70 CLR 459 9 

(1902) 46 Law Ed 366: 183 US 642 6 

(1917) 61 Law Ed 480: 242 US 539 7 

<1917) 62 Law Ed 149: 245 US 60 6 

(1920) 64 Law Ed 993: 253 US 421 9 

<1922) 66 Law Ed 307: 257 US 441 9 

(1923) 67 Law Ed 746: 261 US 463 9 

(1927) 71 Law Ed 718: 273 US 418 6 

(1929) 73 Law Ed 647: 279 US 151 9 

(1935) 79 Law Ed 1570: 295 US 495 9 

(1893) 2 QB 201: (62 LJQB 623) 8 


ORDER: This is an application by a plain¬ 
tiff whose application under S. 5(4) of the Tem¬ 
porary Control of Rent and Eviction Act for 
the fixation of rent of a shop has been dismissed 
by a Munsif on the ground that the transaction 
was not unfair. 

(2) There is no dispute about the facts which 
are as follows: The opposite party, the City 
Board of Dehradun. constructed some shops 
after 1-7-1946, on an open piece of land owned 
by it by the side of Saharanpur road near the 
railway station of Dehradun. They were con¬ 
structed with the object of letting them out to 
tenants. GlFers were invited for the shops, 
which were open for inspection by the public 
and were let out to the highest bidders. The 
shop in dispute is one of them. Several persons 
applied to the opposite party for it, making 
their own offers. One man offered Rs. 60/- per 
month as rent, another Rs. 75/- and a third 
Rs. 80/-. The applicant appeared on the scene 
and presented an application to the opposite 
party offering Rs. 85/- per month. Not only 
did it voluntarily offer this rent, but it went 
further and offered to give security for the pay¬ 
ment of the rent. More offers came for Rs. 86/- 
and Rs. 87/- per month and the applicant, with¬ 
in five days of its above offer, made another 
offer raising the rent to Rs. 90/- per month. 
Another competitor offered Rs. 92/- and the 
applicant then offered Rs. 106/-. All these 
offers were made in the space of seven days. 
Nobody offered more than Rs. 106/- per month 
and the opposite party accented the offer and 
let out the shop to the applicant. 

(3) As the shop had been constructed after 
1-7-46 its reasonable annual rent could be de¬ 
termined only by the District Magistrate. The 
applicant made an application to the District 
Magistrate for fixing it and the District Magis¬ 
trate fixed it at Rs. 204/-. Then the applicant 
started proceedings under S. 5(4) of the Act for 
fixation of rent, claiming that the agreed rent 
of Rs. 1272/- p.a. was more than the reasonable 
annual rent of Rs. 204/- and alleging that the 
transaction was unfair. The learned Munsif 
held that there was nothing unfair in the tran¬ 
saction and dismissed his application. 

(4) The learned Munsif rightly fixed the res¬ 
ponsibility upon the applicant to prove that the 
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transaction was unfair. He also rightly held 
that the mere fact that the agreed rent was so 
much higher than the reasonable annual rent, 
did not by itself make the transaction unfair! 

It is pleasing to note that the learned Munsif 
withstood the temptation to declare the transac¬ 
tion as unfair in spite of the great disparity bet¬ 
ween the two rents. There is no foundation 
for the argument of Mr. A. P. Pandey that the < 
learned Munsif non-suited the applicant on the 
ground that it had voluntarily agreed to pay 
Rs. 106/- per month. Though the learned 
Munsif has said in his order that “It does not 
lie in the mouth of the plaintiff”, and that “He 
cannot be allowed to say that the agreement 
was obtained by undue force”, he did not at all 
mean to apply the doctrine of estoppel against 
it and not to entertain its plea of unfairness 
of the transaction but only meant that in view 
of what it had done there was no substance 
in its plea. He certainly entertained the plea 
and discussed its merits and rejected it on 
merits and not on the technical ground that it 
could not be raised. Certainly an applicant 
under S. 5(4) who wants the rent to be fixed on 
the ground of unfairness of the transaction, is 
not to be debarred on the ground that he had 
voluntarily agreed to pay the agreed rent. But 
the fact that he voluntarily agreed to pay it is 
certainly one of the facts to be considered by 
the Court in deciding whether the transaction 
was unfair or not. 

(5) No allegtaion of any pressure, due or un¬ 
due, or of any fraud of any kind has been made 
against the opposite party. The transaction 
was above-board and the parties were at arms- 
length from each other. Nothing was conceal¬ 
ed by the opposite party and nothing was false¬ 
ly represented. The opposite party did not 
even take the first initiative in the matter. It 
was the applicant who persistently went on 
writing to the opposite party offering more and 
more rent. If there is anything unfair, in my 
opinion it is in the attempt of the applicant to 
get the rent fixed at a much lower rate after 
having beaten down all the competitors in the 
field and taken the shop as the highest bidder. 

It appears to me that it agreed to pay Rs. 106/- 
p.m. to the opposite party fully knowing that it 
had no intention of paying so much rent for 
the shop and expecting to have the rent reduced 
under S. 5(4) of the Rent Control Act. It acted 
unfairly in concealing from the opposite party 
its intention of not paying the stipulated rent. 

It was the applicant who tried to overreach the 
opposite party. It cannot take advantage of its 
own unfairness and say that on account of the 
unfairness rent should be fixed by the court. 
The unfairness of the transaction which justi¬ 
fies fixation of rent is the unfairness as against 
the applicant and not the unfairness practised 
by it. 

(6) The usual argument was advanced that 
the applicant was forced by circumstances to 
agree to pay so much rent. Even if it were 1 
forced by circumstances, that would not make 
the transaction unfair. Circumstances might 
have compelled it to take the shop on such s 
high rate of rent, but the opposite party was 
not bound by any law to let out the shop to it 
at a certain price. When it is not shown that 

it knew of the circumstances and took undue 
advantage of them, it is impossible to say that 
it acted unfairly towards the applicant. The 
applicant has not even proved what were the 
exact circumstances which pressed it. It is to te 
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noted that it is styled as a Company and is 
certainly a firm. I cannot imagine such press¬ 
ing circumstances as would compel it to take 
the shop on rent of Rs. 106/- per month, even 
if it were unable to pay so much rent. As it 
existed up till now without the shop, it could 
exist in future also without the shop and it 
was not compelled to take it on rent. If it 
could not exist with a shop, it could be dis¬ 
solved. A human being may have to live, but 
not a partnership or firm. It is impossible to 
lay down as a proposition of law that it is so 
much incumbent upon even a natural person 
to carry on business in a shop that the owner 
of a building suitable to be used as a shop is 
bound to let it out to him at.not more than a 
certain 9 price. There is no connection between 
the pressure on the person to have the shop 
and the liability of the owner to let it out to 
him at not more than a certain rent. The 
owner of the shop has such a property in it 
as to entitle him to let it out at any rent that 
he likes, in the absence of law fixing a limit 
to the rent. There is no law which fixes any 
limit to the rent at which a building can be 
let out. The law does not prohibit the letting 
out of any building at more than a certain rent. 
Even the U. P. Temporary Rent Control Act, 
though it allows the rent to be fixed if the 
transaction is unfair, dees not make the letting 
out at more than a certain rent illegal. In — 
‘Sun Printing and Publishing Association v. 
Moore’, (1902) 46 Law Ed 366: 133 U S 642, 
White, J. said at page 382: 

“The law does not limit an owner of property, 
in his dealings with private individuals res¬ 
pecting such property, from affixing his own 
estimate of its value upon a sale thereof, or, 
on being solicited, to place the property at 
hazard by delivering it into the custody of 
another for employment in a perilous adven¬ 
ture. If the would be buyer or lessee is of 
the opinion that the value affixed to the pro¬ 
perty is exorbitant, he is at liberty to refuse 
to enter into a contract for its acquisition. 
But if he does contract, and has induced the 
owner to part with his properly on the faith 
of stipulations as to value, the purchaser or 
hirer, in the absence of fraud, should not have 
the aid of a court of equity or of law to re¬ 
duce the agreed value to a sum which others 
may deem is the actual value.” 

Sutherland, J. observed in — ‘Tyson & 
Brothers Banton’, (1927) 71 Law Ed 718: 273 
U S 418 at p. 722: 

' u ri ?ht of the owner to fix a price at 
which his property shall be sold or used is 
an inherent attribute of the property itself” 
According to Day. J. in — 'Buchanan v. Warley’. 
(1917) 62 Law Ed 149 at p. 161: 245 U S 60: 
Property is more than the mere thing which 
°'Y n I f: K >s elementary that it in¬ 
cludes the right to acquire, use and dispose of 

i, T his ’ s a J S0 Mokenna, J.’s concept of pro- 

' cf rt T y m - Ball v. Geiger-Jones Co.’, (1917) 
J***" Ed 48 °- 242 U S 539. Therefore, the 

shnn it party wu every r >g ht to let Out the 
f£°P a .t any rent that it likes; it simply exer- 

2?* lts ngh j of P^perty by doing so. In 
JJlfiWS ° f an yt hin g in the relationship that 
existed between it and the applicant or anv 

charJnri aCCOUn i of which ft should not have 
arged more than a certain amount of rent 

\i acc . U ?? d of ha ™g acted unfairly 

in fixing the rent that it did. If it was exorbi- 
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tant or beyond the applicant’s capacity to pay, 
it was open to the applicant not to take the 
shop on rent. 

(8) The court has jurisdiction to vary the 
rent only if the transaction was unfair. It is 
necessary to emphasise that what is required 
to be unfair is the transaction and not the rent. 
A great injustice would be caused if the dis¬ 
tinction between the transaction and the rent 
were not kept in mind. A court would not be 
justified in fixing rent on the ground that the 
agreed rent was unfair. It must consider the 
transaction, that is, the negotiations resulting 
in the agreement about rent. If there is nothing 
unfair in those negotiations, the transaction 
cannot be held to be unfair merely because the 
rent appears to be exorbitant. Under S. 9 of 
the English Attorneys and Solicitor’s Act 1870, 
if an agreement between a client and an attor¬ 
ney was in all respects fair, (and reasonable) 
to the parties, it could be enforced by the court. 
In dealing with an agreement alleged to be 
unfair. Lord Esher, RI. R. said at page 204: 

“With regard to the fairness of such an agree¬ 
ment. it appears to me that this refers to the 
mode of obtaining the agreement, and that 
if a solicitor makes an agreement with a 
client who fully understands and appreciates 
that agreement that satisfied the requirement 
as to fairness.” 

See — In re Stuart: Ex parte Cathcart’, (1893) 
2 Q B 201. According to this test, there was 
nothing unfair in the transaction between the 
applicant and the opposite party. 


(9) The fact that the agreed rent is higher 
than the reasonable annual rent is absolutely 
immaterial. The agreed rent has got to be 
higher; otherwise the tenant would have no: 
cause of action to go to court under S. 5. The 
law requires that not only must the agreed 
rent be higher than the reasonable annual rent, 
but also the transaction must be unfair The 
tv/o requirements are distinct from each 
other and one must not be inferred from the 
other. It is not open to court to lay down that 
if the agreed rent exceeds the reasonable 
annual rent by more than a certain percentage, 
the transaction automatically becomes unfair 
That is obviously a legislative function which 
cannot be performed by a court. The court 
cannot fix an arbitrary limit beyond which a 
landlord cannot go. It follows that a court 
cannot denounce a transaction as unfair on the 
ground that the agreed rent exceeds the reason¬ 
able annual rent by more than a certain per¬ 
centage. ^ 


* * - ---- -ut an uy me gre< 

disparity between the agreed rent and the re: 
sonable annual rent, though S. 6(a) of the Ac 

tha f l de ‘^mining the reasonabl 
annual rent, the District Magistrate shoul 
take into the account the costs of the construe 
tion and of maintenance and the repairs c 
accommodation, its situation and anv othe 
matter which may be thought material, it leave 

?hi a n V- C °. P tT f0 Y . tha exercise of discretion b 
the District Magistrate. It has left entirely £ 

riL^!vfi etl0n to , decide wha t percentage" th 
reasonable annual rent should bear to thS cosl 

of construction and of maintenance and re 

erptinn °r ng t0 S0 u, Uch bein S left at his di! 
2 1 “"*• the reasonable annual rent fixed b 
him ma> vary considerably from the markf 
value of the rent. I am. therefore, not pr< 
pared to attach any sanctity to the reasonabl 
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annual rent fixed by the District Magistrate. 
Its sole functions are to supply a cause of ac¬ 
tion for an application under S. 5(4) and to set 
a limit to the enhancement which can be ef¬ 
fected by a landlord through notice. In event 
the reasonable annual rent is the rent to be 
paid by the tenant to the landlord. If there is 
an agreement about the rent, that is the rent 
payable, unless it is varied under S. 5 or en¬ 
hanced by the landlord if not, the rent payable 
can be fixed by the landlord through a notice. 
The reasonable annual rent is not even to be 
considered by the court while fixing rent un¬ 
der S. 5; what it has to consider is mentioned 
in S. 6. Having regard to the sole functions of 
the fixing of reasonable annual rent it would 
be quite illegal to declare a transaction or even 
an agreed rent, as unfair merely because it 
exceeds it considerably. The court, when de¬ 
ciding whether the transaction was unfair or 
not, must bear in mind that fixing of reason¬ 
able annual rent was not intended to supply a 
measure for deciding upon the fairness or other¬ 
wise of the agreed rent, end a fortiori of the 
transaction. The agreed rent appears to be in 
the neighbourhood of the market rental value 
of the shop. 

Market value is “the amount which would 
be paid by a willing buyer to a not unwilling 
but not anxious-to-sell vendor.” Latham. C. J. 
in — Minister of State for the Army v. Parbury 
Henty and Co.\ 70 C. L. R. 459. The opposite 
party was anxious to let out the shops; as a 
matter of fact it had constructed them only 
for letting them out on rent. Still so many 
people were prepared to pay more than Rs. 720/- 
p.a. as rent. This was much more than the 
reasonable annual rent of Rs. 240/- . It is not 
known what were the circumstances which 
forced the other competitors to offer rent upto 
Rs. 1100/- p.a. If they were not forced by 
pressing circumstances, and consequently the 
transaction as against them could not be assail¬ 
ed as unfair, there is no justification for assail¬ 
ing the transaction entered into with the appli¬ 
cant as unfair, just because it might have been 
forced by circumstances to take the shop. The 
agreed rent reached the figure of Rs. 1272/- 
p.a. because of great demand for the shop. “The 
value of property at a given time depends upon 
the relative intensity of the social desire for 
it at that time, expressed in the money that it 
would bring in the market”: Holmes, J. in — 
•Ithaca Trust Co. v. U. S. A/, (1929) 73 Law Ed 
647: 279 U S 151. The word ‘unfair* is not 
defined in the Act. Misra. J. discussed its 
meaning in — ‘Basarmal v. Durga Pershad, 
1951 All L J 263. He relied upon the dictionary 
meanings. 

I respectfully agree with him that the funda¬ 
mental conception underlying the word is that 
the transaction has nothing underhand in it, that 
it is honest, just, equitable and upright and 
that the other party has not taken undue ad¬ 
vantage. There is nothing inequitable or un¬ 
just in the transaction between the parties nor 
has the opposite party taken any undue ad¬ 
vantage. Whatever advantage it has taken 
was such as it was entitled to take as an owner 
exercising his right of property. The words 
“unfair methods of competition” have been dis¬ 
cussed in a number of cases by the Supreme 
Court of the U. S. A. ‘Federal Trade Com¬ 
mission v. Anderson Gratz\ (1920) 64 Law Ed 
993: 253 U S 421; — ‘Federal Trade Commis¬ 
sion v. Sinclair Refining Co/, (1923) 67 Law Ed 


746: 261 U S 463; — ‘Federal Trade Commis¬ 
sion v. Beech-Nut Packing Co/, (1922) 66 Law 
Ed 307: 257 U S 441 and — ‘Schechter Poultry 
Corporation v. U. S. A/, (1935) 79 Law Ed 1570: 
295 U S 495 etc. In the case of — ‘Gratz’ (1920) 
64 Law Ed 993, McRevnold, J. said at p. 996: 

“The words are clearly inapplicable to practices 
never heretofore regarded as opposed to good 
morals because characterized by deception, 
bad faith, fraud, or oppression, or as against 
public policy because of their dangerous ten¬ 
dency unduly to hinder competition or create 
monopoly.” 

In the case of — ‘Sinclair Refining Co/, (1923) 
67 Law Ed 746 the contract open and fair upon 
its face and not opposed to good morals because 
of deception, bad faith, fraud or oppression, 
was held to be not unfair. In the case of — 
•Beechnut Packing Co/, (1922) 66 Law Ed 307 
Holmes, J. dissenting said at page 315: 

“I cannot see how it is unfair competition to 
say to those to whom the respondent sells 
and to the world, ‘you can have my goods 
only on the terms that I propose’.” 

In the case of — ‘Schcchter’, (1935) 79 Law Ed 
1570 Huges, C. J. said at page 1581: 

‘Unfairness in competition has been predicated 
of acts which lie outside the ordinary course 
of business and are tainted by fraud, or 
coercion or conduct otherwise prohibited by 
law.” 

If the alleged unfairness in the transaction was 
judged in the same manner in which the al¬ 
leged unfairness of the means of competition 
was judged in the above cases, it would be 
found that there was nothing unfair in the 
transaction. 

(10) I agree with the learned Munsif that the 
transaction was not unfair. 

(11) There is no force in this application and 
it is dismissed. 

B/R.G.D. Application dismissed. 
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V. BHARGAVA AND CHATURVEDI JJ. 

Kulsum Bibi, Applicant v. District Magis¬ 
trate, Kanpur and another, Opposite Party. 

Misc. Writ No. 7856 of 1951, D/- 6-11-1952. 

Constitution of India, Arts. 7 and 8 — Chil¬ 
dren migrating to Pakistan along with father 
— They cease to be citizens of India — Their 
return to India along with father does not re¬ 
vive their Indian citizenship, unless they re¬ 
turn under a permit for re-settlement or perma¬ 
nent return issued by or under authority of law 
or unless they get themselves registered under 
Art. 8 with Diplomatic or Consular represen¬ 
tative of India in any foreign country. 

(Para 1) 

S. B. Johari, for Applicant; Sri Gopalji Meh- 
rotra, Senior Standing Counsel, for Respondent. 

V BHARGAVA J.: This is a petition under 
Art. 226 of the Constitution for issue of a writ 
of mandamus directing the District Magistrate 
and the Superintendent of Police of Kanpur to 
refrain from removing two minor children, 
Quraisha Begum aged about six years and Mo¬ 
hammad Elias aged about five years, from the 
•lawful custody of the applicant and from tak¬ 
ing them out of India to Pakistan. The facts 
of this case were given in detail in the order 
dated 12th September 1951, passed by a Bench 
of this Court and we need not repeat those 
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facts. It was held in that order that the father 
of the minor children had migrated to Pakistan 
in March 1948, and had, therefore, lost his 
Indian domicile. It was further held that the 
children had also lost their Indian domicile 
when they were taken by their father to Pak¬ 
istan a little later. After this finding the Bench 
left open for decision only one question, viz. 
whether the act of the father in bringing the 
two children back to India subsequently had 
the effect of reviving their original Indian 
domicile. Time was granted to the petitioner 
to file a supplementary affidavit to show the 
circumstances and the intention of the father 
at the time when he brought the children back 
to India. The affidavit has been filed but we 
find that there are no facts given in it which 
would give Indian domicile to the children un¬ 
der the provisions of Art. 7 or 8 of the Consti¬ 
tution. 

Under Art. 7, the children ceased to be 
Indian citizens on migration in the year 1943 
after the 1st day of that month. They could, 
however, become Indian citizens if they had 
returned to the territory of India under a per¬ 
mit for re-settlement or permanent return 
issued by or under the authority of any law. 
There is no contention that the children re¬ 
turned under a permit for re-settlement or per¬ 
manent return. The Indian citizenship would 
also have been maintained by the children had 
they got themselves registered under Art. 8 
with the Diplomatic or Consular representa¬ 
tive of India in any foreign country. The affi¬ 
davit does not disclose that there was any such 
registration with the High Commissioner of 
India in Pakistan. Consequently the children 
are not Indian citizens and their Indian citi¬ 
zenship has not been revived. In these circum¬ 
stances there can be no ground for issuing 
directions to the District Magistrate and the 
Superintendent of Police, Kanpur, to refrain 
from taking steps to remove the minors to the 
country of their domicile. 

(2) The petition fails and is dismissed with 
costs. 

A/R.G.D. Petition dismissed. 
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BEG J. 

Harbans Singh and others, Appellants v. The 
State. 


Criminal Ref. No. 195 of 1951, D/- 9-10-1952. 

U.P. Private Forests Protection Act (6 of 
1949), S. 15 — Provision for trial of offences 
only by second class Magistrate — Trial by 
first class Magistrate is ultra vires — General 
and special provision — Criminal P. C. (1898), 


The third part of Sch. Ill, Criminal P. C. 
no doubt in item 1 shows that the ordinary 
powers of a Magistrate of the 1st class in¬ 
clude the ordinary powers of a Magistrate 
of the 2nd Class. But by virtue of S 5(2) 
the powers conferred under the general 
provisions of the Code of Criminal Proce¬ 
dure are subject to any special provisions 
that might be made with regard to the 
exercise or regulation of those powers by 
any special Act. (Paras 3, 4) 

a WO) of the UP. Private Forests 

.9’ 15 a creation of a special Act 
which has made the particular offences 
committed under that Act triable by par- 
PJ5gJ ar courts specified therein. The Legis¬ 
lature has in S. 15(2) deliberately ex- 
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eluded the Magistrates of the 1st Class 
from the category of courts which are com¬ 
petent to trv offences of this nature. 
Hence S. 15(2) should not be so read as 
to empower a Magistrate of the 1st class 
to try cases mentioned in S. 15(1) and if 
a trial is made by a Magistrate of the 1st 
Class, it is ultra vires and bad in law. 

(Paras 2, 5) 

Anno: Cr. P. C., S. 5 N. 6. 

Surendra Narain Singh, for Applicant; S. C. 
Asthana, for D. G. A., for the State. 

ORDER: This is a reference made by the 
learned Sessions Judge, Mirzapur, recommend¬ 
ing that the order of 'conviction of Harbans 
Singh and three others passed by Sri A. P. Dik- 
shit, Magistrate 1st Class, Mirzapur, be set 
aside. The accused were tried by Sri A. P. Dik- 
shit Magistrate 1st Class, Mirzapur, under S. 
15 (1) of the U. P. Private Forests Act (Act No. 

of 1949). They were convicted of an offence 
under the said section and sentenced to pay a 
line of Rs. 50/- or in default to undergo three 
months’ simple imprisonment. They preferred 
a revision before the learned Sessions Judge, 
Mirzapur, who has made a reference to this 
Court recommending that the aforesaid convic¬ 
tion be set aside. 


(2) Having heard the learned counsel for the 
parties I am of opinion that the recommenda¬ 
tion of the learned Sessions Judge must be ac¬ 
cepted. Under S. 15 (1) of the U. P. Private 
Forests Act any person who contravenes the 
provisions of Chapter II of the said Act is liable 
to be punished with fine not exceeding 
one hundred rupees for the first offence and 
with fine not exceeding one thousand rupees c r 
simple imprisonment not exceeding three 
months or both for the second or anv subse¬ 
quent offence. Section 15 (2) of the Act runs 
as follows: 

• Offence under this seqtion shall be triable by 
a Magistrate of the second or third class**. 

It is, therefore, clear that the offence under S. 

a cr ?. atl ? n of a special Act which has 
A the P. artlcular offences committed under 
that Act triable by particular courts specified 
therein. The Legislature, for reasons best 
known to it, has deliberately excluded the Ma¬ 
gistrates of the 1st Class from the* category of 
this r natu h,Ch are competent to try offences of 


»ll ce A° n Sch ' In > Criminal P. C. which define 
the ordinary powers of Magistrates of variou- 
classes. My attention has been invited to tht 
h.rd part of Sch. Ill, item I which shows t ha 

Class^nchfriePowers of a Magistrate of the Is! 
Class include the ordinary powers of a Maok 

n at 0 e f 0 i r ^ e ir T nd Class - Similarly item I of pS 

r,f J I 11 4 sho ™ s , that the ordinary power' 
of a Magistrate of the 2nd Class include the 

SjTitTO ° f 3 Magistrate of the 3rd 
the 1 st ™ US argl ' ed that a Magistrate of 
the n P0W f rs of a Magistrate of 

3rd Clk? £ fhi T el \ 3S f °L a Magistrate of the 

tnal °f the said offence bv a 
Magistrate of the 1st Class was not bad in law I 
am however, unable to accept this coSenUon 

ihV r ? membered lhat - as mentioned Sbove 

5. (1) All offences under the Indian p a „,. 
Code, shall be investigated, inquired P into 
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tried and otherwise dealt with according to 
the provisions hereinafter contained. 

(2) All offences under any other law shall be 
investigated, inquired into, tried and other¬ 
wise dealt with according to the same provi¬ 
sions, but subject to any enactment for the 
time being in force regulating the manner cr 
place of investigating, inquiring into, trying 
or otherwise dealing with such offences ’. 

(4) It is, therefore, clear that the powers con¬ 
ferred under the general provisions of the Code 
of Criminal Procedure are subject to any spe¬ 
cial provisions that might be made with regard 
to the exercise or regulation of those powers 
by any special Act. The special Act having 
made such provisions with regard to the 
offences under the said Act must be deemed to 
supersede the provisions of the general Act. 

(5) Further there may be a good reason why 
the Legislature wanted that the trial of offences 
under the said Act be held by the Magistrates 
possessing only 2nd or 3rd Class powers. It 
would appear that under the amended provi¬ 
sions of the Criminal Procedure Code any per¬ 
son convicted on trial held by a Magistrate of 
the 2nd or 3rd Class would have a right of ap¬ 
peal to the court of session. This is not so in 
cases triable by a 1st Class Magistrate. If a 
Magistrate of the 1st Class imposes a sentence 
of line not exceeding Rs. 50/- or if he tries the 
case summarily and imposes a fine not exceed¬ 
ing Rs. 200/- there would be no appeal, and a 
very valuable right of the accused would be 
lost. I am, therefore, of opinion that S. 15 (2) 
should not be so read as to empower a Magis¬ 
trate of the 1st Class to try cases of this descri¬ 
ption, and the trial of the aforesaid case by a 
Magistrate of the 1st Class, was ultra vires and 
bad in law. 

(6) I accordingly accept the recommenda¬ 
tion, allow the reference and quash the convic¬ 
tion of the applicants. The lower court has 
further recommended that the file of the case 
be sent to the District Magistrate for transferr¬ 
ing it to any 2nd or 3rd Class Magistrate. In 
view of the long time that has elapsed since 
the conviction of the accused and the petty na¬ 
ture of the offence I do not think that it would 
he proper to allow a retrial of the case. The 
fine, if paid by the applicants, shall be refund- 

ed. . u j 

B/V.S.B. Conviction quashed. 
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Kameshwara Singh, Plaintiff-Applicant v. 
Bharat Koeri and another, Opposite Party. 

Misc. Case No. 201 of 1952, D/- 29-10-1952. 

U P. Panchayat Raj Act (26 of 1947), Ss. 85 
and 49(4) _ Order of Panchayati Adalat ille¬ 

gal _ Quashing by Sub-divisional Officer — 
Restoration by High Court — (Constitution of 
India, Art 227.) 

The applicant who was resident of Bihar 
State started proceedings under the Land 
Revenue Act for correction of village re¬ 
cords. The Sub Divisional Officer then 
transferred the case to the Panchayati Ada¬ 
lat. The case was heard by five Panchas 
(including the Sarpanch) in the Panchayati 
Adalat. On the date of judgment the Sar¬ 
panch invited opinions of the four Panchas. 
Two of them did not give their opinions 
while the other two gave their opinion in 
favour of the applicant. The Sarpanch 


agreed with the opinion of the latter two 
Panchas and wrote out the judgment which 
was signed by the two Panchas. The other 
two Panchas did not sign the judgment, but 
they wrote a dissenting judgment and 
handed it over to the Sarpanch who kept 
it on the record. 

Held (1) that the Sub-Divisional Officer 
could quash the order passed by the Pan¬ 
chayati Adalat only on the ground that there 
had been a miscarriage of justice, but not on 
the ground that all the five Panchas had 
not discussed the merits of the case with 
one another and that two of them had not 
given their opinions. Clearly he acted 
without jurisdiction in quashing the order. 

(2) As one of the Panchas was a resident 
of a place not governed by the Act, the 
proceeding started by the applicant ought 
to have been heard by a Special Bench 
constituted by the Sub-Divisional Officer 
under R. 84 read with S. 49(4). The initial 
lack of jurisdiction could not be made good 
by either party’s failure to challenge juris¬ 
diction in time and he could raise the plea 
before the High Court. The order of the 
Panchayati Adalat being null and void for 
want of jurisdiction deserved to be quash¬ 
ed by the Sub-Divisional Officer. When it 
was quashed by the Sub-Divisional Officer, 
though on another and erroneous ground, 
it would not be proper for the High Court, 
specially when acting in the exercise of its 
power of superintendence, to restore it. 

(3) Other adequate remedies being open 

to the applicant against the order of the 
Sub-Divisional Officer, the High Court 
would not act under Art. 227 of the Con¬ 
stitution. (Paras 2, 5, 6, 7, 8) 

A. P. Pandey, for Applicant; S. N. Divedi, for 
Respondent. 

ORDER: This is an application under Art. 
227 of the Constitution for the setting aside of 
an order passed by the Sub-Divisional Officer 
of Banaras in revision against an order of a 
Panchayati Adalat in a case for correction of 
papers. The applicant started proceedings under 
the Land Revenue Act for correction of village 
records in a Tahsildar’s Court. The matter 
being a contested one went before the Sub- 
Divisional Officer who examined some witnes¬ 
ses and then transferred the case to the Pan¬ 
chayati Adalat of Nagwa. The case was heard 
by five Panchas (including the Sarpanch) in 
the Panchayati Adalat. The Panchayati Adalat 
fixed 25th February 1951, for judgment. On 
that date all the five Panchas were present and 
the Sarpanch invited opinions of the four Pan- # 
chas. Two of them, namely Sarwashri Baijnath* 
Prasad and Nageshwar Ram did not give their 
opinions while the other two (Sarvashri Alopi 
Nath and Sri Nath Singh) gave their opinion 
in favour of the applicant. The Sarpanch agreed 
with the opinion of the latter two Panchas and 
wrote out the judgment which was signed by 
Sarvasri Alopi Nath and Sri Nath Singh. The 
other two Panchas. who belong to village Bhag- 
wanpur where the opposite party resides, did 
not sign the judgment, but on 4th March 1951, 
they wrote a dissenting judgment and handed 
it over to the Sarpanch who kept it on the 
record. The opposite party applied in revision 
against the majority judgment of the Pancha¬ 
yati Adalat and the Sub-Divisional Officer 
allowed the revision and set aside the judg¬ 
ment of the Panchayati Adalat as null and 
void. It is contended by the applicant that the 
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order of the Sub-Divisional Officer was null and 
void. 

(2) Under S. 85 of the Panchayat Raj Act, 
if there has been a miscarriage of justice in 
any proceeding under the Land Revenue Act 
the Sub-Divisional Officer may, for reasons to 
be recorded in writing, quash the order passed 
by the Panchayati Adalat. It is further laid 
r down in the section that, except as aforesaid, 
an order passed by a Panchayati Adalat shall 
be final and not be open to appeal or revision 
in any court. This is the only provision under 
which a Sub-Divisional Officer can quash an 
order of a Panchayati Adalat in a proceeding 
under the Land Revenue Act. The proceeding 
started by the applicant for the correction ut 
village records was a proceeding under the 
Land Revenue Act. Therefore, the Sub-Divi¬ 
sional Officer could quash the order passed by 
the Panchayati Adalat only on the ground that 
there had been a miscarriage of justice. He 
had no jurisdiction to quash it on any other 
ground; for instance, he had no jurisdiction to 
quash it on the ground of any illegality or 
irregularity not causing a miscarriage of jus¬ 
tice. The Sub-Divisional Officer quashed the 
order not on the ground of any miscarriage of 
justice but simply on the ground that all the 
five Panchas had not discussed the merits ri 
the case with one another and that two of them 
had not given their opinions. The Sub-Divi¬ 
sional Officer did not at all consider whether 
there resulted any miscarriage of justice. 

Though he quashed the order on the ground 
that all the Panchas had not discussed the 
matter with one another and that two of them 
had not given their opinions, he did not discuss 
whether, or hold that, it amounted to a mis¬ 
carriage of justice. Apparently whether the 
case resulted in a miscarriage of justice or not 
did not enter into the mind of the Sub-Divi¬ 
sional Officer at all and he quasned the order 
simply on the ground of a supposed irregularity 
[or illegality. Clearly he acted without juris¬ 
diction m quashing the order. The Panchas 
were not required by any law to hold a discus¬ 
sion among themselves about the judgment to 
be passed. The case was heard by all and at 
the end the Sarpanch had to take the opinions 
of the other four Panchas and that was done. 
If two of the Panchas did not give their opin- 
ions, it did not matter, because the passing of 
the judgment could not be stayed on that 
ground It is to be noted that those Panchas 
did not say that they wanted further time to 
consider over the matter; they simply refused 
to give their opinions. By refusing to give 
. their opinions they could not prevent the judg- 
ment being passed in the case and the remain- 

every right to pass a judgment 

withnfS d ‘ d ' T he Sub-Divisional Officer thought, 
without any justification, that all the five Pan- 

the inri'oTno t haV K d i 1 i CU u Ssed the case and then 
Thp ^ sh ouW have been written out. 

wriL °«,! r tv ? Panchas were not bound *o 

nntLf » dlsse " tln S Judgment. It was at 
their option to write it out. They could write 

wac U n ™ medi ately after the majority judgment 
was written. If they could write it out, say two 

week fa Jr 16 ?’ ? 6y Could . also write ’it £ut a 
week later. In any case, the delay with which 

validitv™‘f £ ° Ut wouId have noSo th 
at b a d n ty °i‘ he , ™JOnty judgment. It was not 

written on the same day. tW ° judgments 

IusHpa* k e £ e was no miscarriage of 
Justice and that the Sub-Divisional Officer has 


not found out that there was any miscarriage of 
justice. His order of 19th April 1952, was ills- 
gal. 

(4) In reply to this application it was urged 
on behalf of the opposite party that even if 
the order of the Sub-Divisional Officer was 
illegal this Court should not, in exercise of its 
powers of superintendence, set it aside because, 
(1) the order of the Panchayati Adalat itself 
was without jurisdiction, and no injustice was 
caused to the applicant by its being set aside 
even on an erroneous ground, (2) alternative 
adequate remedies were open to the applicant 
and (3) r.o question of jurisdiction is involved 
in the order of the Sub-Divisional Officer. 

(5) Under S. 49 of the Panchayat Raj Act 
the Sarpanch has to form a Bench of five 
Panchas for the trial of every proceeding and 
every Bench has to include one Panch who 
resides in the area of the Gaon Sabha in which 
the plaintiff resides and three Panchas who 
reside in the area of the Gaon Sabha in which 
neither party resides. The applicant is a resi¬ 
dent of Darbhanga in Bihar State. The Pan.- 
chayat Raj Act cannot and does not apply in 
Bihar State. Therefore, it was not possible for 
the Sarpanch to form a Bench as laid down 
under S. 49. To meet such contingencies there 
is a provision in S. 49 empowering the State 
Government to prescribe the constitution of 
Special Benches for determining disputes aris¬ 
ing between parties of different circles. Rule 84 
deals with constitution of special Benches. 
According to it when a proceeding is between 
parties, any one of which is a resident of a 
place not governed by the Act, the Sub-Divi¬ 
sional Officer should constitute a special Bench. 
So the proceeding started by the applicant 
ought to have been heard by a Special Bench 
constituted by the Sub-Divisional Officer under 
R. 84 read with S. 49(4). But this was not 
done. No special Bench was constituted and 
the proceeding was disposed of by an ordinary 
Bench constituted by the Sarpanch purporting 
to act under S. 49. The five Panchas who dis¬ 
posed of the proceeding had no jurisdiction to 
dispose it of. They had no more power than 
any other five men in the country to dispose 
of the case and pass the order. Nobody but 
a Special Bench constituted by the Sub-Divi¬ 
sional Officer had jurisdiction to dispose it of. 
I. therefore, agree with Mr. Dwivedi that the 
order of the Panchayati Adalat itself was with¬ 
out jurisdiction and of no effect. 

_ < 6 > . T . h f opposite party pleaded before the 
Sub-Divisional Officer, during the hearing of 
the revision application, that the order of the 
Panchayati Adalat was null and void on account 
of the above defect of jurisdiction but curiously 
enough the Sub-Divisional Officer paid no at¬ 
tention to that plea. As regards the Panchayati 
Adalat itself neither the applicant nor the 
opposite party questioned its jurisdiction to 
dispose of the proceedings. Mr. A. P. Pandey 
^, r f ed , that when the opposite party failed to 
plead before the Panchayati Adalat that it had 
no jurisdiction to dispose of the proceedings 

^l° U,d . n0t b . e !* eard now - 1 consider that 
the opposite party is not debarred from raising 

dUrvSrf f er .t' The p ap ch ay a ti Adalat which 
ii S r f th f P ro . cec .dmgs had absolutely no 
J -«? Sd tl0 ”* ? nd no Jurisdiction could be eonfer- 
b .y consent of the parties. It is not 
iiwom had Jurisdiction but it committed an 
fSrfll *l he r f xer c> se of its jurisdiction. The 
that tbe flve Pan chas had no jurisdiction 

Tho ta l e "? gn,zanc I the Proceedings at all. 
The cognizance of the proceedings could be 
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taken only by a special Bench constituted by 
the Sub-Divisional Officer. The initial lack of 
jurisdiction could not be made good by either 
party’s failure to challenge its jurisdiction in 
time. 

(7) I find that the order of the Pancnayati 
Adalat was null and void for want of jurisdic¬ 
tion. Consequently it deserved to be quashed 
by the Sub-Divisional Officer. When it was 
quashed by the Sub-Divisional Officer, though 
on another and erroneous ground, it would not 
be proper for this Court, specially when acting 
in the exercise of its power of superintendence, 
to restore it. Just as a respondent in an appeal 
can support the order under appeal on other 
grounds so also can the opposite party support 
the order of the Sub-Divisional Officer on other 
grounds. 

(8) I also agree with Mr. Dwivedi that other 
[adequate remedies are open to the applicant. 
‘He can file a regular suit for declaration. The 
same dispute is proceeding before a Magistrate 
under S. 145, Cr. P. C. and the applicant can 
have his remedy from the Magistrate’s Court. 
Moreover, as the order of the Panchayati Ada¬ 
lat has been quashed, it is open to the applicant 
to file a regular proceeding under the Land 
Revenue Act in the Court of the Sub-Divisional 
Officer. When these remedies are open I do not 
think I should act under Art. 227 of the Con¬ 
stitution. 

(9) In the result, I dismiss the application. 
In view of the facts stated above I make no 
order about costs. 

A/D.H. Application dismissed. 
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AGARWALA AND CHATURVEDI JJ. 

Brij Nath Sarin, Applicant v. Uttar Pradesh 
Government and another, Opposite Party. 

Misc. Writ No. 7878 of 1951, D/- 27-10-1952. 

(a) Land Acquisition Act (1894), S. 5-A and 
S. 48 (1) — Effect of withdrawal of notification 
on objections raised under S. 5-A. 

Mere withdrawal under S. 48 (1), of an 
earlier notification issued under S. 4 does 
not amount to a decision of objections rais¬ 
ed under S. 5-A in favour of the applicant 
whose land is sought to be acquired. 

(Para 5) 

Anno: Land Acq. Act, S. 5-A N. 1. 

(b) Land Acquisition Act (1894), S. 4 — 
Power of Government to issue second notifica¬ 
tion after withdrawal of first. 

The Government is entitled to reconsider 
its previous decision withdrawing the ear¬ 
lier notification under S. 4 and restart ac- 
qusition proceedings with respect to the 
same land in view of different considera¬ 
tions prevailing at the time. (Para 5) 

Anno: Land Acq. Act, S. 4 N. 1. 

(c) Land Acquisition Act (1894), S. 4 — Pub¬ 
lic library. 

Acquisition of land for the purpose of 
building a public library is acquisition for 
a public purpose. (Para 6) 

Anno: Land Acq. Act, S. 4 N. 1. 

* (d) Land Acquisition Act (1894), S. C (3) 
— Validity — Act saved by cl. (5) from Art. 
31 (2), Constitution of India — Purpose of 
acquisition not justiciable — (Constitution of 
India, Art. 31(2) and (5)). 

The Land Acquisition Act having been 
enacted in 1894 is net governed by cl. (6) 


of Art. 31. It is an existing law as defined 
in Art. 363. From the operation of cl. (2) 
of Art. 31 “existing laws” even though con¬ 
trary to the provisions of that clause, have 
been exempted by virtue of cl. (5). Hence, 

S. 6(3), Land Acquisition Act has not been 
rendered void or invalid by Art. 13. 

Section 6(3), Land Acquisition Act makes 
a declaration of the State Government de¬ 
claring a particular acquisition to be for a 
public purpose conclusive and the courts 
are debarred from going into the question 
whether the purpose of the acquisition was 
public or not. AIR 1952 Cal 554 and AIR 
1952 S C 252, Disting. (Paras 8, 9) 

Anno: Land Acq. Act, S. 6 N. 6. 

N. P. Asthana, for Applicant; Jagnandan Lai 
and Standing Counsel, for Opposite Party (Nos. 
2 and 1 respectively). 

REFERENCES: Courtwise/Chronological/ Paras 
(’52) AIR 1952 SC 252: (65 Mad LW 527) 11 
(’52) AIR 1952 Cal 554 10 

AGARWALA' J.: This is an application 
praying that a writ of mandamus or certiorari 
restraining the opposite party from proceeding 
with the acquisition of the applicant’s land may 
be issued and the proceedings may be quashed 
as being ‘ultra vires’, without jurisdiction and 
an abuse of the provisions of the Land Acqui¬ 
sition Act. 

(2) The dispute in the case relates to a dilapi¬ 
dated house (or as the opposite party alleges 
a vacant piece of land) bearing old assessment 
No. 767 and present assessment No. 802 situate 
in Satghara Chatta Bazar, in the city of Ma¬ 
thura. The opposite party No. 2, the Provincial 
Ary a Pratinidhi Sabha, wanted to acquire the 
disputed property to commemorate the memory 
of Swami Birja Nand, the Guru of Swami Daya 
Nand, the founder of the Arya Samaj, by build¬ 
ing a library and a Yagyashala. On 4th Octo¬ 
ber 1948 a notification was issued by the Local 
Government under S. 4, Land Acquisition Act, 
1894, inviting objections under S. 5-A of the 
said Act. The notification mentioned the fact 
that the land was needed for a company and 
the purpose specified was for “constructing a 
public library and a Yagyashala by the Provin¬ 
cial Arya Pratinidhi Sabha.” The applicant 
filed objections under S. 5-A, Land Acquisition 
Act stating that the land was not needed for 
any public purpose and that it was being ac¬ 
quired for the purpose of propaganda of Arya 
Samaj in a purely Sanatan Dharma locality 
where there were many Sanatan Dharmi tem¬ 
ples. It appears that thereafter the Provincial 
Government, by a notification dated 27th April 
1950, withdrew the notification which they had 
issued earlier under S. 4, Land Acquisition Act. 
It stated: 

“Whereas the land designated below was 
needed for a public purpose and a notification 
No. C-3967/XV-609-47, dated 4th October 
1948, was issued to that effect under S. 4(1), 
Land Acquisition Act, 1894, for its acquisi¬ 
tion; 

And whereas the aforesaid land is no more 
needed for a public purpose; 

Now therefore the Governor of the Uttar 
Pradesh is in exercise of the powers confer¬ 
red by sub-s. (1) of S. 48 of the said Act, 
pleased to withdraw from the acquisition and 
is further pleased to cancel the aforesaid 
notification.” 

(3) It appears that later the opposite party 
No. 2 through one Sri Karan Singh Chonkar, a 
Municipal Commissioner of Mathura, applied to 
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the Government to reconsider its decision with¬ 
drawing the previous notification under S. 4. 
This time the purpose for which the land was 
sought to be acquired was restricted merely to 
its being utilised for the building of a public 
library. The use of the land for the construc¬ 
tion of a Yagyashala, as was mentioned in the 
previous application, was given up. The Col¬ 
lector, -no doubt, reported to the Government 
r that in his opinion the acquisition was not for 
a public purpose but was for a sectarian pur¬ 
pose, namely, that of the Arya Samaj. The 
Government, however, seems to have recon¬ 
sidered the matter and under instructions from 
the Government the Collector wrote to the ap¬ 
plicant either to come to some mutual agree¬ 
ment with the Arya Pratinidhi Sabha within a 
week or ten days in connection with the sale 
of the land or else the Government would be 
compelled to restart proceedings for the acqui¬ 
sition of the land under the Land Acquisition 
Act. The applicant not having agreed to the 
suggestion of the Collector, the Government of 
Uttar Pradesh restarted acquisition proceedings 
and issued a fresh notification under S. 4. Land 
Acquisition Act on 23rd June 1951 which is 
published in the U. P. Gazette dated 30th June 
1951. An objection was again raised by the 
applicant to the acquisition. It was, however, 
d^ided against him and ultimately under S. 6, 
Land Acquisition Act a notification was issued 
declaring that the land was needed for a pub¬ 
lic purpose. This was on 19th January 1952. 

(4) The applicant filed a suit in the court of 
the Civil Judge of Mathura for a permanent 
injunction restraining the Government from 
proceeding to acquire the land. He also made 
an application for the issue of a temporary in- 

I junction restraining the Government from 
acquiring the land. That application having 
been rejected, he has made the present appli¬ 
cation for the issue of writs as already stated. 

(5) Three points have been raised by learned 
counsel for the applicant. It has been urged, in 
the first place, that the State Government hav¬ 
ing decided under S. 5-A that the land was not 
needed for a public purpose by its notification 
dated 27th April 1950, which has been quoted 
above, it was not open to the State Government 
to restart acquisition proceedings for the land 
•n question. This contention has no force In 
•he first place, the notification of 27th April 
1950 does not purport to decide objections 
under S. 5-A in favour of the applicant. It 
merely withdraws the notification that had been 
issued under S. 4, Land Acquisition Act bv 
virtue of the power vested in it under S. 48(1) 
of the Act. Indeed, so far as the notification 
under S. 4 is concerned, the notification of 27th 
April asserts that the land in dispute was 
“needed for a public purpose”. But it says that 
it is “no more needed” for such purpose and 
for that reason the notification was being with¬ 
drawn. We do not read the notification of 27th 
April as a decision in favour of the applicant 
on the contention raised by him that the land 
which was sought to be acquired in the notifi¬ 
cation issued under S. 4 was not, in fact, 
needed for a public purpose. 

(6) In the second place, it is open to the 
government to restart acquisition proceedings 
>n view of different considerations prevailing 
at th e time. As already stated, the first appli- 
“‘ 1 ,°. n °* th f Ary a Pratinidhi Sabha was to 

S?uSi re the land not only for the Purpose of 
building a public library but also for a Yagya- 

whi»L tt J s not pessary for us to decide 
whether the acquisition of land for a Yagya¬ 


shala is or is not for a public purpose The 
second application made by the Arya Pratinidhi 
Sabha was for acquisition of the land for the 
purpose of building a public library a.one. This, 
it has been conceded before us, no doubt, would 
be a public purpose. It was obvious, therefore, 
that the Government was entitled to reconsider 
its previous decision withdrawing the earlier 
notification under S. 4. We do not think that 
the State Government was in any way debarred 
from restarting the land acquisition proceedings 
after the notification of 27th April had been 
issued by them. 

(7) It was next contended that the acquisi¬ 
tion was really not for the building of a public 
library but for the purpose of propagating the 
tenets of the Arya Samajist faith and that this 
was not a public purpose. It was further con¬ 
tended that the second application of the Arya 
Pratinidhi Sabha was merely a camouflage, that 
the object of building a Yagyashala which 
had been set forth in the first application had 
not really been given up, and that the State 
Government also had not acted bona fide in 
the matter. We have no evidence before us 

i on the basis of which we can hold that the 
Arya Pratinidhi Sabha did not intend to do 
what they stated in the second application, nor 
have we any evidence on the record to show 
that the Government was moved by non-bona 
fide motives. 

(8) Lastly, it was contended that this Court 
can go into the question whether the land was 
being, in fact, acquired for a public purpose or 
not. It was urged that the declaration of the 
State Government under S. 6 was not conclu¬ 
sive because S. 6(3) which makes the order 
conclusive has now become invalid or void in 
view of Art. 13 read with Aft. 31(2) of the 
Constitution. In our opinion, this contention 
has no force. Section 6(3), Land Acquisition 
Act makes a declaration of the State Govern¬ 
ment declaring a particular acquisition to be 
for a public purpose conclusive and if the 
section is valid, the Courts are debarred from 
roing into the question whether the purpose of 
the acquisition was public or not. Article 13, no 
doubt, makes all existing laws invalid in so far 
as they contravene any of the provisions of 
Part III of the Constitution. Article 31(1) lays 
down: 

“No person shall be deprived of his property 
save by authority of law.” 

Sub-clause (2) then lays down: 

“No property, moveable or immoveable includ¬ 
ing any interest in, or in any company own¬ 
ing, any commercial or industrial undertak¬ 
ing shall be taken possession of or acquired 
for public purposes under any law autho¬ 
rising the taking of such possession or such 
acquisition, unless the law provides for com¬ 
pensation for the property taken possession 
of or acquired and either fixes the amount 
of the compensation, or specifies the princi¬ 
ples on which, and the manner in which, the 
compensation is to be determined and given.” 

If this clause had stood alone, it would certain¬ 
ly make the purpose of the acquisition justici¬ 
able and the Courts would be entitled to go in¬ 
to the question whether the acquisition was for 
a public purpose or not. Any law to the con- 
rary would, by virtue of Art. 13, be void to 
the extent to which it was contrary to the pro¬ 
visions of Art. 31(2). But there is an excep¬ 
tion to cl. (2) of Art. 31 and this exception is 
contained in cl. (5) of the same Article, which 
lays down: 
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“Nothing in cl. (2) shall affect— 

(a) the provisions of any existing law other 
than a law to which the provisions of cl. (6) 
apply.” 

Clause (6) applies to laws which were enacted 
not more than 18 months before the commence¬ 
ment of the Constitution. The Land Acquisi¬ 
tion Act having been enacted in 1894 is not 
governed by cl. (6). It is no doubt an existing 
law as defined in Art. 263. From the operation 
of cl. (2) of Art. 31 “existing laws” even 
though contrary to the provisions of that clause, 
have been exempted by virtue of cl. (5). 

(9) The result, therefore, is that S. 6(3), 
Land Acquisition Act still retains its full vigour 
and vitality and has not been rendered void cr 
invalid by Art. 13. 

(10) In support of his contention learned 
counsel referred us to a decision of the Calcutta 
High Court in — ‘West Bengal Settlement Ka- 
nungoe Co-operative Credit Society Ltd. v. Mrs. 
Bella Banerji’, AIR 1952 Cal 554. That was a 
case which related to an Act which had been 
passed within 18 months of the commencement 
of the Constitution and, therefore, fell within 
the purview of cl. (6) of Art. 31. Clause (5) 
did not apply to that case and was, therefore, 
not considered by the Court. 

(11) Reference was next made to a recent 
decision of the Supreme Court in — ‘State of 
Bihar v. Kameshwar Singh’, AIR 1952 SC 252. 
This case also refers to Acts which were all 
passed after the commencement of the Consti¬ 
tution. 

(12) The result, therefore, is that there is no 
force in this application and we dismiss it with 
costs to both the opposite parties. The stay 
order dated 19th February 1952 is discharged. 

A/V.S.B. Application dismissed. 
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Prabhunath, Appellant v. Mst. Khadijatul 
Kubra and others, Respondents. 

First Appeals Nos. 15 and 16 of 1946, D/- 
25-10-1952. 

Court-Fees Act (1870), Ss. 10, 13, 14, 15 and 
19A — Appeal competent when filed — Auto¬ 
matic dismissal under S. 336 (2) of U. P. 
Zaniindari Abolition and Land Reforms Act, on 
coming into force of Act, when appeal was 
taken up finally for hearing — Court-fees held 
could not be refunded — (Civil P. C. (1908), 
S. 151) — (Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), 
S. 336(2).) 

When the pre-emption appeal was filed 
the appeal was competent. Court-fee was 
payable on the appeal. No excess court-fee 
was paid but the correct amount was paid. 
The appeal came up for hearing on two 
days even prior to 21st January 1951, when 
the Uttar Pradesh Zamindari Abolition and 
Land Reforms Act came into force. If the 
appeal had been heard on either of these 
two days, the appeal would have been 
proceeded with and could have been dis¬ 
posed of on the merits. But when the ap¬ 
peal was taken up on 16th October 1952, 
the U. P. Zamindari Abolition and Land 
Reforms Act was in full force and by 
virtue of S. 336(2), th* appeal stood dis¬ 
missed. All that th“ section did was that 
it prev ited the hearing on merits and 


brought the appeal to an automatic termi¬ 
nation by dismissing it. The net result of 
the section was that the appellant was no 
longer in a position to obtain the relief 
which he sought in the suit. The appellant 
put in an oral application for the refund 
of Court-fees: 

Held that the consequence which flowed 
from the dismissal of appeal was not the 
result of any act of the Court or of the 
appellants. The prayer of the appellant 
could not be granted under any of the pro¬ 
visions of Court-fees Act nor could it be 
granted ex debito justitiae. AIR 1940 Mad 
451, Rel. on; AIR 1934 Cal 615, Dissented 
from; Case law referred. (Paras 13, 14) 
(Principles under which refund of court- 
fee is granted, indicated.) (Paras 4-5, 7) 
Anno: Court-fees Act, S. 13 N. 2; S. 14, N. 1; 
S. 15, N. 1; S. 19A, N. 1; Civil P. C., S. 151, N. 4. 

Hyder Husain and H. N. Misra, for Appel¬ 
lant; R. K. Agnihotri and Akhtar Husain, for 
Respondents (Nos. 1 and 3 respectively) B. K. 
Dhaon, and B. N. Roy, for the State. 
REFERENCES: Courtwise/Chronological/ Paras 
(’34) AIR 1934 Cal 615: (152 Ind Cas 215) 10, 11 
(’35) AIR 1935 Cal 707: (159 Ind Cas 443) 11 

(’34) AIR 1934 Mad 566: (57 Mad 1028) 11 

(’40) AIR 1940 Mad 451: (186 Ind Cas 770) J2 
(’24) 11 Oudh LJ 148: (AIR 1925 Oudh 39) 10 
(’32) 7 Luck 588: (AIR 1933 Oudh 170(1)) 10 
(’45) 1945 Oudh WN 329: (AIR 1946 Oudh 9) 10 

GURTU J.: This is a Court-fee matter which 
arises in this way. The superior proprietary 
rights in a village were sold. Three suits for 
pre-emption were thereafter filed being num¬ 
bered 4, 5 and 13 of 1945. Suit No. 5 of 1945 
was decreed. The other two suits were dis¬ 
missed. Prabhu Nath, the appellant in the 
present appeals preferred an appeal to this 
Court from the decree passed in suit No. 5 of 
1945. This is first Civil Appeal No. 15 of 1946. 
Likewise he filed an appeal against the dis¬ 
missal of Suit No. 13 of 1945. This is First 
Civil Appeal No. 16 of 1946. On these two 
first appeals, a consolidated Court-fee of Rs. 
1269/- was paid. They came up for final hear¬ 
ing on two dates before the Uttar Pradesh 
Zemindari Abolition and Land Reforms Act 
(U. P. Act I of 1950) came into force. These 
appeals were also listed on several dates for 
hearing in the year 1951. On 1st July 1952, 
the vesting order under that Act was made. 
Thereafter these appeals were again listed for 
disposal. Keeping in view S. 336 of the Act 
the learned counsel for the appellant in both 
the appeals admitted that they could not but 
end in dismissals. Section 336, sub-s. (2) states 
as follows: 

“All suits for pre-emption pending in respect 
of any such property in any Court whether 
of the first instance or appeal or revision 
shall stand dismissed but award of the costs 
incurred in any such suit shall be in the 
discretion of the Court.” 

In view of this section, an order was passed 
dismissing the two appeals. 

(2) At a penultimate stage learned counsel 
had already made an oral application that in 
the circumstances, a refund should be ordered 
of the Court-fee paid on these appeals. At the 
time of dismissal of the appeals, learned coun¬ 
sel were heard in regard to their oral request. 
The orders in respect of that prayer were 
reserved. 
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(3) The contention of learned counsel was 
that this was a fit case in which in the inter¬ 
ests of justice, this Court should order a re¬ 
fund. It was not contended that any order for 
refund of the Court-fees could be passed under 
S 336(2) of the U. P. Zemindari Abolition and 
Land Reforms Act. That section deals only 
with the award of cost incurred. It was also 
u conceded that the refund prayed for could not 
* be granted under any of the relevant sections 
of the Court-Fees Act. It was conceded that 
neither Ss. 10. 13, 14, 15 or 19A gave the Court 
power to order a refund of Court-Fees which 
had been correctly levied on an appeal which 
was competent on the date on which it was 
filed. 

(4-5) Briefly the position under the Court- 
Fees Act is as follows: 

The charging S. 6 makes Court-Fees leviable 
on documents mentioned in the first or second 
schedules. The section enjoins that no such 
documents shall be filed, exhibited or recorded 
in any Court of justice or shall be received or 
furnished by any public officer unless in res¬ 
pect of such document a fee of an amount indi¬ 
cated in the said schedules has been paid. Sec¬ 
tion 7 indicates how the fee is to be computed. 
It is clear that a court-fee is only exigible in 
the case of such documents etc. as are indi¬ 
cated in the schedule and is only payable 
according to the computation indicated in S. 7. 
Section 10 makes provision tor refund where 
there has been an error in computation owing 
to a miscalculation of the net profits or market 
value. On the other hand, it also provides for 
the situation where there has been an under- 
( estimation. Section 13 provides for a refund 
of fee paid on a memorandum of appeal in a 
case where a suit is remanded in appeal on 
any of the grounds mentioned in O. 41, R. 23 
of the first schedule of Civil P. C. for a second 
decision by the lower Court. This section 
recognizes the equity of a person not being 
called upon to pay Couit-fee twice over for an 
appeal in regard to the same matter. A remand 
order under O. 41, R. 23 involves a second 
decision and a fresh appeal after the *aid deci¬ 
sion. Section 14 deals with a refund of fee 
on an application for review of judgment. Like¬ 
wise S. 15 provides for a refund where the 
Court reverses or modifies a former decision 
on grounds of mistake. Section 19A provides 
for relief where too higlv a Court-fee has been 
paid on applications for probate or for letters 
of administration. 

/ (6) Apart from the refunds which can be ob¬ 
tained expressly under the Court-fees Act, Courts 
have granted a refund under their inherent 
jurisdiction also. Cases where such refunds 
have been granted are cases where an excess 
Court-fee has been paid by mistake of parties 
or as a result of a mistaken demand by the 
Court itself. In addition refunds have* also 
A bee n ordered in cases where Courts have 
remanded cases under their inherent powers 
and not under the provisions of O. 41 R. 23 of 
the first schedule of the Code. Many such 
cases were mentioned and some were also cited 
at the Bar; it is not necessary to mention these 
out it may be stated at once that the grounds 
upon which refunds have been ordered in cases 
where an excess payment has been made are 
mat it would be unjust not to allow a party, 
who has under a mistaken belief or under the 
orders of the Court paid an excessive amount 


of Court-fee, to obtain a refund thereof. It 
appears clear that when an amount of Court-fee 
is paid either by a party suo motu or oa 
demand by the Court it is not exigible under 
the Court-Fees Act then the payment is really 
not under the Court-Fees Act at all. A Court- 
fee which is not payable under the Act. it paid, 
is in fact gratuitously paid, or demanded with¬ 
out warrant of low. In such cases it is obvious 
that no provisions under the Court-Fees Act 
are necessary for the purpose of supporting 
an order for refund. 

(7) So far as the refund ordered in cases 
where the Court has remanded a case under 
its inherent jurisdiction are concerned, the pay¬ 
ment on the memorandum of appeal in wnich 
the order of remand is made cannot be charac¬ 
terized as a payment not under the Act. The 
Court-fee paid on the memorandum of appeal 
in such a case is certainly exigible under the 
Court-Fees Act. Therefore, the refund of it 
would in a sense amount to circumventing the 
Act if there is no express provision empowering 
such a refund or there is nothing in the Act 
to indicate that such a refund is not contrary 
at least to the spirit of the Act. It is clear 
that S. 13 of the Court-Fees Act recognizes the 
justice of returning the Court-fee paid on the 
memorandum of appeal where in consequence 
of a remand order under O. 41 R. 23 of the first 
schedule of the Code of second decision by the 
lower Court becomes necessary. As the section 
appears to concede that it is just to refund 
the fee in. a case where a remand is made 
under O. 41, R. 23, it would appear that it 
concedes the principle that upon a remand, the 
Court-fee should be returned. It is true that 
S. 13 does not in terms empower a refund in 
a case where the remand is under the inherent 
powers of the Court but it would appear that 
the application of the rule, which is applicable 
to orders of remand under O. 41, R. 23, to the 
case of remand under the inherent powers of 
the Court would not be out of tune with the 
section read as a whole. At the time when the 
Court-Fees Act was passed, it is possible that 
it was not realized that ultimately Courts would 
assume jurisdiction to themselves of remanding 
a case under their inherent powers also and so 
no provision was made for such a contingency. 
Therefore, though a refund in the case of 
remand under the Court’s inherent powers can¬ 
not be in terms granted under S. 13, it may 
well be granted on the basis that such a refund 
would be in accordance with the spirit of S. 13. 
It is to be noted that there is no express pro¬ 
hibition against a refund being granted in a 
case where a remand is ordered under the in¬ 
herent powers of the Court. 

(8) Many cases were cited as already stated 
at the Bar in support of the proposition that a 
refund could be ordered in cases where excess 
payment of Court-Fees had been made or ob¬ 
tained Though there is some slight diverg¬ 
ence of judicial opinion on this matter, it mav 
be taken now to be fairly well settled that 
such a refund may be ordered. This has been 
recognised by practically all the High Courts. 

(9) Refunds have also been ordered as 
already indicated in cases where a remand had 
been made under the inherent powers of the 

(10) Learned counsel has, however, cited 
other cases in which refunds have been claimed 
and, in some instances allowed in quite 
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-dillerent circumstances. In — ‘Swami Daval 
v. Mohd. Sher Khan’, ll Oudh LJ 148. the 
facts were that an appeal had been preferred 
against a preliminary decree. A further appeal 
was later preferred against the final decree. 
The appeal against the preliminary decree 
having succeeded, the appeal from the final 
decree became unnecessary. Under the cir¬ 
cumstances a refund of court-fee relative 
to the appeal from the final decree was 
ordered. Again in — ‘Mohd. Sadiq Ali v. Ali 
Abbas*. 7 Luck 588. a refund of Court-fee was 
allowed upon withdrawal of an appeal. Again 
in — ‘J. C. Galstaun v. Janaki Nath*, AIR 1934 
Cal 615. the facts were these: The petitioner 
had filed an appeal along with his application 
lor extension of time under S. 5, Limitation 
Act and obtained a rule which was eventually 
discharged. He then applied under S. 151. 
Civil P. C. for a certificate authorising a refund 
and was successful. In — ‘Mohd. Azim Khan 
v. Saadat Ali Khan’, 1945 Oudh WN 329, an 
unnecessary appeal had been preferred but 
was not prosecuted and was dismissed, but here 
a refund was disallowed. 

(11) In the first three cases mentioned above, 
a refund could not have been ordered under 
any of the sections of the Court-fees Act, and 
in none of them could it be said that an excess 
of Court-fee had been paid or had been de¬ 
manded and paid when the appeal was pre¬ 
sented. It is difficult, therefore, to appreciate 
the basis of these decisions. The result in each 
of allowing a refund undoubtedly was that 
there was a refund of the exigible fees paid. 
In other words, the net result was that the 
documents which could only be taken into con¬ 
sideration upon payment of Court-fees were 
taken into consideration without such payment. 

The case reported in — ‘J. C. Galstaun v. 
Janaki Nath*, AIR 1934 Cal 615. was expressly 
dissented from in a later case of the Calcutta 
High Court reported in — ‘Indu Bhusan Roy v. 
Secretary of State’, AIR 1935 Cal 707. The 
facts of this latter case were os follows: An 
insufficiently stamped plaint was presented 
and after several adjournments had been 
granted in order to enable the plaintiff to pay 
the deficit, the plaint was rejected. There¬ 
after an application for permission to pay up 
the deficit court-fee was made and five days 
were granted for this purpose. The suit was 
restored upon the deficit in court-fee having 
been paid. Upon this a rule was obtained from 
the High Court which was eventually made 
absolute, it being held that the Judge’s order 
was without jurisdiction. It was accordingly set 
aside. Upon this the petitioner asked for a 
certificate authorising him to receive back from 
the Collector the whole sum which was paid 
on account of Court-fee. 

Henderson J. observed as follows: 

“In the present case we are asked to grant 
relief to a litigant who failed because he did 
not follow the correct procedure. If we were 
to do that, it would be difficult to refuse 
relief to a litigant who failed on any 
preliminary ground. It would then be diffi¬ 
cult to resist the conclusion that mere 
failure was in itself a sufficient ground for 
a refund.” 

Nasim Ali J. observed as follows: 

“But where a litigant has paid fees which he 
was bound to pav under the law for his 
plaint or memorandum of appeal, the Court 


by ordering refund under the inherent power 
cannot indirectly exempt him from the obli¬ 
gation imposed upon him by the Statute and 
thereby nullify the provisions of S. 6 of the 
Court-Fees Act.” 

As indicated above, both the learned Judges 
thus disagreed with the case reported in — 
*J. C. Galstaun v. Janaki Nath*, AIR 1934 Cal 
615. 

The case reported in — ‘AIR 1934 Cal 615’, 
also came up for consideration in — ‘Chindam- 
baram Chettiar in re*, AIR 1934 Mad 566. The 
learned Judges remarked: 

“Once a case like — ‘AIR 1934 Cal 615, is 
recognised we ought to permit refund in 
ail cases where appeals are dismissed on 
the ground of limitation. We are not pre¬ 
pared to go so far. The fact that the delay 
in — ‘AIR 1934 Cal 615’, is due to the fault 
of the legal adviser has no bearing on the 
right of the Crown to the court-fee paid” 
Refund was accordingly refused. 

(12) In — ‘Secretary of State v. Veerayya 
Vandayar*, AIR 1940 Mad 451. the facts were 
these: The respondent, as inamdar, in 1934 
filed a number of suits in the court of the 
District Munsif of Tanjore for the ejectment of 
tenants. He claimed that he was the owner of 
the Kudiwaram rights and that the defendants 
had refused to surrender to him possession of 
the lands which they were cultivating. At the 
time the suits were filed, the respondent was 
entitled in law to institute the suits in the Dis¬ 
trict Munsif’s Court and there to substantiate 
his claim that he possessed Kudiwaram rights. 
During the pendency of the suit, the Legis¬ 
lature amended the Estates Land Act. 1908, and 
the amendment had the effect of making the 
respondent’s inam an estate within the mean¬ 
ing of the Act which meant that the amend¬ 
ment took away the right of the civil Court 
to grant a decree for ejectment. The only 
course left to the respondent was to apply to 
the revenue Court for an order of compensa¬ 
tion for loss of the Kudiwaram rights, if he 
possessed them. The District Munsif returned 
the plaint to the respondent whereupon the 
respondent applied for refund of Court-fee. The 
District Munsif thought that he had inherent 
power to grant a certificate for the purpose of 
enabling the respondent to obtain refund from 
the Collector and accordingly issued a certifi¬ 
cate. The District Munsif’s order was attacked 
in revision. It was said that the District 
Munsif should have refused to grant a certi¬ 
ficate as his proper course was to dismiss the 
suit, the argument being that the Legislature 
had not said that the suits could not be filed 
but had merely taken away the right of the 
Court to grant a decree. This argument pre¬ 
vailed. The learned Judges observed as 
follows: 

“Therefore the position is that the Act does 
not take away the jurisdiction of the civil 
Court to receive plaints of the nature of those 
filed by the respondent but as a result of 
the amendment the relief sought cannot be 
granted. The suit having been properly filed 
in the civil Court but in the meantime the 
Legislature having taken away the right to 
the relief claimed, the proper course for the 
District Munsif to adopt was to dismiss the 
suits. In these circumstances the Courts can¬ 
not invoke its inherent powers to order a 
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refund of the Court-fee or to grant a certi¬ 
ficate under the Court-fees Act.” 

This last mentioned case may well provide 
the basis for the decision of the matter in hand. 
There can be no doubt when the two pre¬ 
emption appeals were filed, the appeals were 
competent. There can also be no doubt that 
Court-fee was payable on these appeals and that 
an excess of Court-fee was not paid but the 

9 correct amount was paid. These appeals came 
up for hearing on two days even prior to 21 st 
January 1951 when the Uttar Pradesh Zemin- 
dari Abolition and Land Reforms Act came into 
force. If these appeals had been heard on 
either of these two days, there can be no doubt 
that the appeals could have been proceeded 
with and could have been disposed of on the 
merits. As already stated when these appeals 
were taken up on 16th October 1952. the U. P. 
Zemindari Abolition and Land Reforms Act 
was in full force. Section 336(2) of the said 
Act does not state that all suits for pre-emption 
pending in respect of any such property in any 
Court whether of the first instance or of appeal 
were not properly pending. It only says that 
they would stand dismissed. The section in 
no way made the filing of the said appeals 
or their prosecution illegal. All that the sec¬ 
tion does is that it prevents the hearing on 
merits and brings the appeals to an auto¬ 
matic termination by dismissing them. The net 
result of the section is that the appellant is 
no longer in a position to obtain the relief 
which he sought in the suit. Moreover the 
Court’s jurisdiction in regard to costs still re¬ 
mains intact. It is still empowered to award 
these at its discretion. 

f (13) It is true that as a result of this Act 
the appellant cannot get his relief. Therefore, 
he has in effect been forced to throw away the 
expenses incurred by him in payment of Court- 
fees and in prosecuting the suit. This conse¬ 
quence. however, flows not from any act of the 
Court nor indeed from any act of his own; the 
consequence flows from legislation which denies 
to him the relief which he sought. It is difficult 
to see how the Court can exercise its inherent 
powers in the interest of justice when no in¬ 
justice has been suffered as a result of any act 
of a party or of the Court. 

(14) The oral prayer of the appellant cannot 
be granted under any section of the Court- 
Fees Act nor can it be granted ex debito justi- 
tiae. It is not necessary to elaborate on the 
differences of approach in regard to the Court’s 
power to grant a refund in cases where a 
remand has been made under its inherent juris¬ 
diction or in regard to a refund where excess 
Court-fee has been paid in error. The request 
of the learned counsel in the present case goes 
far beyond what has hitherto been conceded or 
claimed and cannot be sustained, either in prin¬ 
ciple or in statutory law. Accordingly the oral 
request for refund of the Court-fee is refused 

t It is not necessary to consider the form in 
which this Court would have couched its order 
in case it had decided to accede to the oral 
Prayer. 

(15) Counsel for the State appeared on the 
court issuing notice to oppose the oral appli¬ 
cation. In the circumstances of the case 
parties including the State will bear their own 
costs of this application. 

(16) KAUL J.: I agree and have nothing 
to add. 


(17) BY THE COURT: The prayer for refund 
of Court-fee is refused. 

A/R.G.D. Order accordingly. 
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Sripal Singh and another, Applicants v. The 
State. 

Criminal Revn. No. 309 of 1951, D/- 23-4-52. 
Criminal P. C. (1898), Ss. 499 and 514 — 
Bond by person released not signed — Bond by 
surety — Forfeiture — Liability of surety can 
be enforced. 

A bail bond by the surety and a personal 
bond by the accused under S. 499, Criminal 
P. C. are contracts independent of each 
other and the fact that the person released 
on bail did not himself sign the bond for 
his attendance when called upon to do so 
does not make the bond executed by the 
surety invalid. Hence on forfeiture of the 
bond the liability of the surety can be en¬ 
forced under S. 514. AIR 1946 All 116; AIR 
1945 All 389 and AIR 1934 All 1046, Foil.; 
Case law’ referred. (Para 2) 

Anno: Cr. P. C., S. 499 N. 4; S. 514 N. 5. 

Shankar Sahai, for Applicants; P. N. Chau- 
dhari, for the State. 


REFERENCES: Courtwise/Chronologica!/ Paras 
(’27) 49 All 825: (AIR 1927 All 831: 

28 Cri LJ 586) 2 

(’34) AIR 1934 All 1046: (36 Cri LJ 297) 2 

(’39) ILR (1939) All 924: (AIR 1939 All 682: 

41 Cri LJ 85) 2 

(’45) ILR (1945) All 639: (AIR 1945 All 
389: 47 Cri LJ 209) 2 

(’46) ILR (1946) All 238: (AIR 1946 All 
116: 47 Cri LJ 528) •> 

(’28) AIR 1928 Lah 318: (29 Cri LJ 491) 2 

AIR 1936 Nag 243: (38 Cri LJ 100) 2 

(4i) AIR 1947 Pat 58: (48 Cri LJ 324) 2 

ORDER: Tlie applicants Sripal Singh and 
Shankar Singh stood surety for one Aughar 
Nath against whom along with others an inquiry 
under Ss. 419, 342 and 170, I. P. c. was proceed¬ 
ing in the Court of the Judicial Magistrate m. 
Hardoi Each of the aforenamed sureties executed 
a bail bond for Rs. 1500/- on 30th October 1950 
but no personal bond was taken from Aughar 
Nath m pursuance of S. 499, Criminal P. c. It 
^ appears that a form purporting to be a bond 
under that section was filled in but it was not 
signed. Aughar Nath attended Court thereafter 
on seven different days on which the hearing of 
£° K k P ,ace - He. however, absented himself 
on 13th February 19ol, and the Magistrate there- 
issued a warrant of arrest against him and 
U F° n i} he sureties to show cause why their 
sh0Ul . d . not ,_ be forfeited. In answer to the 
notice issued to them, these persons filed a writ- 

XLhJ at 5 n E? t 011 i lth July 195 h averring that 
Aughar Nath was dead. On the date of evidence 

to prov - e that fact and the 
learned Magistrate called upon the sureties by 

his order dated 20th August 1951, to pav a 
ShSkL °Sii5h each ‘ Sripal Singh 'and 

to SuWthTSsi^ 

S& X"* but they failed * 

(2) In support of the revision the learned 
counsel for Sripal Singh and Shankar Sin gh 
has urged that the omission to get a bond execu- 
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ted by Aughar Nath in pursuance of S. 499, 
Criminal P. C. rendered the surety bond executed 
by applicants invalid and infructuous and the 
order imposing penalty on them under s. 514. 
Criminal P. C. was unwarranted. — ‘Wadhawa 
Singh v. Emperor’, AIR 1928 Lah 318, — ‘Em¬ 
peror .v. Chintaram’, AIR 1936 Nag 243, — 
•Brahma Nand v. Emperor*, ILR (1939) All 924 
and — ‘Baidyanath Misra v. Emperor*, AIR 
1947 Pat 58 are cited in support of the conten¬ 
tion. 

There are a number of decisions of this 
Court, however, to the contrary. In —‘Emperor 
v. Prabhu Dayal’, 49 All 825, it was held that 
under the terms of bail bond a joint surety was 
responsible for the production of the accused 
notwithstanding the failure of the accused to 
sign the requisite bond under S. 499 (1), Criminal 
P. C. The case reported in — ‘Brahma Nand 
Misra v. Emperor’, ILR (1939) All 924 was 
examined and distinguished by a Division Bench 
of this Court in — ‘Emperor v. Abdul Aziz’, ILR 
(1946> All 238 and it was held that under S. 499 
Criminal P. C. the surety does not guarantee 
payment of any sum of money by the person ac¬ 
cused who is released on bail but guarantees the 
attendance cf that person. He is a surety for 
attendance and not a surety for payment of 
money. The learned Judges observed that his 
contract and the contract of the person released 
on bail are independent of each other and the 
fact that the person released on bail did not 
himself sign the bond for his attendance when 
called upon to do so does not make the bond 
executed by the surety invalid. Reliance for this 
view was placed on some earlier cases to the same 
effect: — ‘Reoti Prasad v. Emperor’, AIR 1934 
All 1046 and — ‘Nisar Ahmad v. Emperor’, ILR 
(1945) All 639. I not only respectfully agree with 
the decision of the Division Bench but sitting 
singly I am also bound by it. The contention 
raised on behalf of the applicant must, therefore, 
be overruled. 

(3) The applicant’s learned counsel also urged 
that the penalty imposed upon his client was a 
heavy one and it should be reduced. I am unable 
to agree. The surety bonds were for Rs. 1500/- 
each and the learned Magistrate was considerate 
in demanding a penalty of Rs. 1000/- only from 
each of the applicants. 

(4) No other point was urged in support of 

the application. I affirm the order of the 
Courts below and reject the revision application. 
B/K.S. Revision dismissed. 
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Gokaran, Applicant v. The State. 

Criminal Ref. No. 40 and Cri. Revn. No. 252 
of 1951, D/- 9-4-1952. 

(a) U. P. Panchayat Raj Act (26 of 1947) 
S. 59(a) — Scope — Relates to whole offence 
and not to any particular individual. 

What is excluded from the jurisdiction of 
the Panchayati Adalat by S. 9(a) is the 
cognizance of the offence not against any 
particular individual but of the whole 
offence. 

Where, therefore, the allegation is that 
four persons jointly committed the offence 
of theft and one of those persons had been 
sentenced to more than three years* im¬ 
prisonment on a pi w conviction, the 
Panchayati \dalat aaji no jurisdiction to 


take cognizance of the offence at all and 
cannot hold the trial. (Para 3 ) 

(b) U. P. Panchayat Raj Act (26 of 1947), 
S. 56 — One of several accused a previous 
convict — Judicial Magistrate finding him not 
guilty — No transfer to Panchayati Adalat as 
regards others. 

Where in a case tried by a Judicial Magis¬ 
trate, because one of the accused was a pre¬ 
viously convicted person, the Magistrate 
comes to a conclusion that that person is 
not guilty, he cannot stay his hand and 
transfer the case to Panchayati Adalat for 
trial against other accused, as to hold that 
the particular accused was not guilty, the 
Magistrate had to deliver that judgment in 
the case disposing of the whole case and 
could not decide it piecemeal. It was only 
after judgment had been delivered acquit¬ 
ting that accused that it could be said 
that there was no person accused of an 
offence who had been previously convicted. 
When the judgment has been delivered, the 
proceedings are at an end and there is 
nothing to transfer. AIR 1951 All 554; AIR 
1952 All 831 and AIR 1952 All 833. Disting. 

(Para 7) 

H. N. Misra for Applicant; Deputy Govt. 
Advocate, for the State; R. N. Misra, for Com¬ 
plainants. 

REFERENCES: Courtwise/Chronological/ Paras 
C50) 1950 All WR (HC) 679: (AIR 1951 All 
554: 52 Cri U 206) 4 

(’51) 1951 All WR (HC) 519: (AIR 1952 All 
831: 1952 Cri. U 1476) 4 

(*52) AIR 1952 All 833: (1952 Cri. LJ 1507) ' 4 
ORDER: This is a reference made by the 
learned Sessions Judge of Sitapur for setting 
aside the conviction of Gokaran who has been 
convicted under S. 379. I. P. C. and sentenced 
to a fine of Rs. 20/- for the theft of a ‘razai’. 

(2) Birbal, Gokaran, Sahu and Bhallar were 
the four persons originally charged. AU except 
Gokaran have been acquitted. The learned 
Magistrate tried the case because according to 
him Bhallar had been previously convicted and 
consequently by reason of S. 59 of the U. P. 
Panchayat Raj Act the offence was not triable 
by a Panchayati Adalat. The learned Sessions 
Judge was of the opinion that the trial was 
not beyond the cognizance of the Panchayati 
Adalat because only one of the accused persons 
was a previous convict at the most and even 
with regard to him there was no evidence on 
the record to show that he was in fact a person 
who had been convicted to three years or more 
imprisonment. He was also of the opinion that 
once the Court had come to the conclusion that 
that person, namely, Bhallar was not guilty, it 
should have held its hand and transferred the 
case to the Panchayati Adalat because at least 
without the presence of Bhallar among the 
accused the Panchayati Adalat had jurisdiction. 

(3) Section 59 of the U. P. Panchayat Raj 
Act excludes from the jurisdiction of Pancha¬ 
yati Adalats any offence in which the accused 
“(a) has been previously convicted of an offence 
with imprisonment of either descriotion for a 
term of three years or more”. What is ex¬ 
cluded from the jurisdiction of the Panchayati 
Adalat is the cognizance of the offence not 
against any particular individual but of the 
whole offence. In the present case the allega¬ 
tion was that four persons jointly committed 
the offence of theft. One of those persons has 
been sentenced on a previous conviction to 
more than 3 years’ imprisonment as is proved 


1963 Badri v. Stati 

by an affidavit filed in this Court which is not 
challenged by the learned counsel for the appli¬ 
cant. The Panchayati Adalat had, therefore, 
no jurisdiction to take cognizance of the offence 
at all and could not hold the trial. 

(4) The next question is whether when the 
Judicial Magistrate had arrived at the conclu¬ 
sion that Bhallar was not guilty he should have 
held his hand and transferred the case under 
the provisions of S. 56 of the U. P. Panchayat 
Raj Act to the Panchayati Adalat. In support 
of the view of the learned Sessions Judge reli¬ 
ance has been placed upon — ‘Ramdin v. State*. 

1950 All WR (HC) 679; ‘Sheo Dayal v. State’, 

1951 All WR (HC) 519 and — ‘Shankar Singh v. 
State*, Criminal Ref. No. 51 of 1951. 

(5) In these cases it was held that even if at 
the last moment before the judgment is deli¬ 
vered, the Court is satisfied that no offence 
beyond the cognizance of the Panchayati Adalat 
is proved the Court is to hold its hand and to 
transfer the case to the Panchayati Adalat for 
disposal. 

(6) The last of the cases mentioned above is 
a Bench case by which I would be bound if it 
is applicable to the facts of the present case. 
I find, however, that it has no application to 
the facts of this case. What has been laid down 
in that decision is that the Court must stay its 
hand when it comes to the conclusion that no 
offence beyond the jurisdiction of the Pancha¬ 
yati Adalat has been established and must 
order a transfer to the Panchayati Adalat. It also 
lays down that the proceedings end with the 
judgment and that consequently before judg¬ 
ment is delivered, the power of transfer exists. 
In that case the charge was under Ss. 147 and 
323. I. P. C. The Court came to the conclusion 
that the offence under S. 147, I. P. C. was not 
proved but proceeded to convict under S. 323 
I. P. C. This order of the trial Court was set 
aside and ‘de novo* trial was ordered by the 
Panchayati Adalat. 

(7) In the present case judgment must be 
delivered and the Court cannot stay its hand 
because Bhallar is also an accused person and 
so long as he continues to be an accused, the 
Panchayati Adalat has no jurisdiction over the 

H ? . ca *} ,? nl y cease to be an accused if 
njdpnent js delivered acquitting or discharging 

■ 7 hu .l in .. the . P resent case it was not pos- 
, Ma g ,strate , t0 hold its hand once 
♦ h i < V, ome Jj? e conclusion that Bhallar was 
not guilty If the Magistrate had to deliver 
judgment, he could not deliver piecemeal judg¬ 
ment but had to dispose of the whole case. It 
is not possible for one Court to have jurisdic- 

t), - P jw-° f the case and another Court 

to have jurisdiction over another part of the 

imnn Tv? en the °? ei ? ce is the same and depends 

,^ ac .tf and 1 is said to be jointly 
committed by all the accused. In the present 

vere'd 11 1 J vas ..?. nly af u te [, judgment had been deli- 

that^W* U 2ie ng Bhallar that it could be said 
•h at there was no person accused of an offence 

who had been Dreviously convicted. When the 

]adgment has been delivered, the proceedings 

fer 3 kus in nd th and there is nothin £ to trans- 
|h“ s m the present case the order of the 

Sot^he 6 ^ 35 -d 0t b fu y0 . nd jurisdiction and 
set aside 0n that ground. 

ev dLr wa s contended that at anv rate the 

fs k J’ r °* duced on behalf of the prosecution 

lf™1° ry l nd .i; hal ,hs "KM** w“re ™ 
•siderid *1™? yith the accused. Having con¬ 
sidered the judgment of the trial Court I find 
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that the Court has given good reasons for hold- 
ing that no enmity is proved to have existed bet¬ 
ween the witnesses for the prosecution and the 
accused-applicant. In these circumstances I do 
not see any reason to interfere with the merits 
of the case. 

(9) I accordingly reject the reference and up¬ 
hold the conviction of Gokaran and the sen¬ 
tence passed upon him. 

(10) On the last hearing because I thought 
that the three persons who have been acquitted, 
namely'. Birbal, Sahu and Bhallar might be 
affected by my decision if I were to hold that 
the Magistrate had no jurisdiction to dispose 
of the case since in that eventuality the order 
of acquittal of those three persons would also 
be ‘ultra vires’ I issued notice to them to show 
cause why the order of the Magistrate should 
not be set aside. For the reasons that I have 
given above. I have come to the conclusion that 
the order of the Magistrate was not without 
jurisdiction. In these circumstances the ac¬ 
quittal of the three persons mentioned cannot 
be set aside and I discharge the notice that I 
issued. 

B/D.R.R. Reference rejected. 
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AGARWALA AND CHATURVEDI JJ. 

Badri and others, Appellants v. State. 

Cri. App. No. 900 and Cri Revn. No. 1443 of 
1951, D/- 5-9-1952. 

(a) Penal Code (1860), S. 300 — Death of 
person — Case when falls under cl. (1) or cl. 
(3). 

Where injuries are inflicted by a num¬ 
ber of persons with the intention of kill¬ 
ing a person and death ensues as a result 
of the injuries, it is a case of murder fall¬ 
ing under cl. (1) of S. 300. Even if the 
common object of the assembly is not to 
kill that person still the case will fall un¬ 
der cl. (3) of S. 300, if the injuries actually 
inflicted show that they are sufficient in 
the ordinary course of nature to cause 
death. The persons who cause such in¬ 
juries must be held to have inflicted them 
intentionally. (Para 121 

Anno: Penal Code, S. 300 N. 6. 

<£> f. eaa * c .ode (1860) S. 304 - Conviction 

pinn ^ d be under Para 1 and not under 

Where the injuries inflicted on a person 
are not such as are sufficient in the ordi- 

orP\y° Ur ? e ? f - nature to cause de ath, but 
are merely injuries which are likely to 

cause death, then the accused are guilty 

under sechon 304 Para I and not Snde? 

Anno: Penal Code, S. 304 N. 1. (Pa ‘ a 12) 

D.\^Jo a r r Thesfat r e. APPellantS: Sri 

AGARWALA J.: This is an appeal bv 14 
Lal S0 ?Sni na ^l y> B £ dri > Moti, Munshi, Ram 

14 j «’ Para II, read with S 149 T p r 
and S. 323 read with S. 149, I P C' All 
appellants have been sentenced to 1 leads 

!■£ B? s 
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have been sentenced to 4 years* R. I. under 
S. 304 Para II read with S. 149, I. P. C.; and all 
the appellants have been sentenced to 1 
year's R. I. under S. 323 read with S. 149,1.P.C. 
The sentences have been made to run concur¬ 
rently. 

(2) The prosecution case in brief was that 
the appellants with two others, namely, Bal- 
want and Babu, who have been acquitted by 
the court below, entered the Thaar of Kehri 
deceased and inflicted injuries with lathis on 
Kehri, his brother Ram Singh and his son 
Hira Lai, \yith the result that Kehri died in 
the evening and the other two who received 
simple injuries had to remain in hospital for 
a number of days. According to the prosecu¬ 
tion the incident happened on 11th September 
1950 at about 7 o’clock in the morning. The 
motive for the crime as alleged by the prose¬ 
cution was that for a number of years litiga¬ 
tion was going on between Kehri deceased on 
the one hand and Bhupal, appellant 10, on the 
other for the partition of a holding. Bhupal 
had won in the trial court and in the court 
of the Commissioner. Kehri had filed an ap¬ 
peal in the Board of Revenue which was pend¬ 
ing at the time of the incident. The prosecu¬ 
tion alleged that Bhupal had been threatening 
Kehri to withdraw his appeal or he would lose 
his life and that since Kehri did not mind the 
threat he was done to death in the manner al¬ 
ready stated. 

(3) The first information report of the inci¬ 
dent was sent by post both to the police sta¬ 
tion Eka and to the Superintendent of Police 
on 14th September 1950. The police station re¬ 
ceived it on 10th September and recorded it 
in the general diary on that date. Obviously 
the report was sent by post after a long time. 
An explanation for the delay was given by 
Roshan in whose name the report was sent. 
He stated that after his father, his uncle and 
his brother had been beaten, he took them to 
the dispensary at Jasrana which was 10 miles 
from the village, that Kehri died in the even¬ 
ing of the 11th and the other two injured per¬ 
sons had to remain in hospital, that he had to 
take the body of the deceased for post mortem 
examination to the district headquarters at 
Mainpuri which is 30 miles away, that he 
reached there with the dead body in the morn¬ 
ing of the 12th and returned to his village 
after the post mortem examination on the 13th, 
on which date he heard that his brother Hira 
was lying unconscious in the hospital and was 
about to die, that on hearing this he rushed to 
the hospital but found that his brother was 
alive and was not dying, and that he then sent 
the report on the 14th. 

(4) The post mortem report revealed that 
the deceased Kehri was brutally injured. He 
had 12 injuries on his person: three contused 
wounds on the head, three contusions in the 
area of the chest and the scapula and injuries 
in the region of the spleen. The 11th, 10th, 9th, 
8th, 7th and 6th ribs were fractured and the 
kidney and the spleen were ruptured. In the 
opinion of the doctor death was due to shock 
and haemorrhage following the rupture of the 
spleen and kidney and multiple injuries and 
fractures of the ribs. From the nature of the 
injuries it is apparent that the injuries were 
sufficient in the ordinary course of nature to 
cause death. 

(5) The injuries to Ram Singh and Hira 
were also examined. Ram Singh had received 
six injuries, all simple. Hira had received one 
contused wound on the head and 21 other in- 
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juries on various parts of the body. All the 
injuries were, however, simple. 

(6) Badri appellant lodged a first informa¬ 
tion report of an incident which he alleged 
had taken place on 11th September in the 
morning at about 7, the date and time at which 
the prosecution alleged that the beating was 
given to Kehri, Ram Singh and Hira. Accord¬ 
ing to Badri’s report, Kehri, Ram Singh, Hira _ 
and Roshan attempted to take away their 
cattle which had strayed into the field of Bhu¬ 
pal and which Badri was taking to the cattle 
pound, and when Badri protested the four 
persons Kehri, Ram Singh, Roshan and Hira, 
beat him with lathis. He did not mention any 
injuries having been inflicted by him on any 

of these four persons. In the court of the 
magistrate he did not mention the injuries 
which Kehri, Ram Singh and Hira had receiv¬ 
ed. In the Sessions Court, however, he stated 
that he had wielded his lathi in self-defence 
and thereby injured Kehri, Ram Singh and 
Hira in the incident which happened in con¬ 
nection with the cattle, as stated by him in 
his report to the police. He, however, did not 
admit the occurrence of the marpit in the 
Thaar of Kehri. 

(7) The defence of the other accused was a 
denial of their participation in the offence. 

(8) In support of the prosecution case five 
eye witnesses were produced, namely, Roshan, 
Ram Singh, Hira, Ganga Singh and Ram Cha- 
ran Singh. 

(9) Roshan supported his first information 
report. His story was that when the beating 
took place he was sleeping on the roof of the 
Thaar, that on hearing the noise he got up 
and saw the occurrence from behind a wall 
and that he came down into the courtyard 
where Kehri, Ram Singh and Hira were being 
beaten after the assailants had gone away. He 
named all the 16 accused as the assailants. 

We are not impressed by the statement of 
Roshan. He has been changing his version 
from time to time. (After discussing the evi¬ 
dence given by Ram Singh, Hira, Ganga Singh 
and Ram Charan Singh, his Lordship conclud¬ 
ed.) It appears to us that the evidence against 
Maharaj Singh, Bhupal, Chhadami, Sripal and 
Gajju is sufficient for their conviction, but the 
same cannot be said about the remaining nine 
appellants. They may have been there, but 
there is a doubt in our minds about their par¬ 
ticipation in the crime. They are entitled to 
the benefit of the doubt. 

(10) It was strongly urged by the learned 
Deputy Government Advocate that Badri, who 
attempted to inflict injuries on Kehri, Ram 
Singh and Hira in self-defence, should also be 
held guiltv. We have given careful thought la¬ 
this matter and we have come to the conclu¬ 
sion that in a case of* this kind it is not possi¬ 
ble to take advantage of the so-called ado mis¬ 
sion made by Badri. Badri’s statement refers 
to another incident altogether which, according 
to him, happened in a field in connection with 
the rescuing by the deceased Kehri, Ram Singh 
and Hira, of certain cattle which had strayed 
in Bhopal's field. This incident, in our opi¬ 
nion, never happened at the time and place 
mentioned by Badri. In the circumstances, we 
cannot take advantage of his admission that 
he had inflicted injuries in self-defence on 
Kehri, Ram Singh and Hira. The truth of the 
matter seems to be that Badri was beaten the 
previous evening, i.e. on 10th September 1950, 
most probably by Kehri, Ram Singh and Hira 
in connection with some dispute, but not the- 
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disDute as stated by Badri. The assault on 
Kehri Ram Singh and Hira was earned out 
in revenge for this, beating which Badri had 
received, by Badri, Bhupal, his partner m cul¬ 
tivation, and the four other persons, namely, 
Gaiju, Sripal, Maharaj Singh and Chhadami, 
Sth or without the help of certain other pet- 
sons The real motive for the crime m the 
Present case appears to be revenge for the as¬ 
sault on Badri * rather than a desire on the 
part of Bhupal for the withdrawal of the ap¬ 
peal by Kehri. . _ - , 

(11) Notice was issued by a learned Judge of 
this Court for the enhancement of sentence as 
against all the appellants. The learned Sessions 
Judge convicted the appellants under S. 30 r, 
Para II read with S. 149, I. P C. His opinion 
may be quoted in his own words : 

“The actual assailants who made use of then 
lathis in order to inflict the injuries upon 
the person of Kehri, Ram Singh and Hira 
were the accused Bhupal, .Gajju, Sripal, 
Maharaj Singh and Chhadami. The remain¬ 
ing nine accused entered the courtyard of 
that thaar of Kehri armed with lathis along 
with the aforementioned five accused in pro¬ 
secution of their common .object to kill 
Kehri and to beat others with him in that 

Thaar that morning .. The nature and 

the number of injuries inflicted warrant the 
conviction that even though the fourteen 
accused entered the courtyard of that Thaar 
with the common object of killing Kehri 
they did not while the lathi assault was 
made intend his death or intend causing 
such bodily injury as was likely to cause his 
death. At the most it would be possible to 
declare with confidence that the lathi assault 
was made by those five accused with the 
knowledge that it was likely to cause such 
bodily injury as could very likely result in 
the death of Kehri. The case would thus be 
covered by Para II of S. 304 read with S. 
149 I. P C.” 

(12) The learned Sessions Judge’s reasoning 
is curious indeed. After having held that the 
common object of the assembly was “of kill¬ 
ing Kehri”, the learned Judge did not hold the 
accused guilty under S. 302, when death ensu¬ 
ed as a result for their action. Where injuries 
are inflicted with the intention of killing a 
person and death ensues as a result of the in¬ 
juries, it is a clear case of murder falling un¬ 
der cl. (1) of S. 300. This proposition is so 
elementary that we are surprised that- the 
learned Sessions Judge should have made a 
mistake about it. Even if the common object of 
the assembly was not to kill Kehri, the case 
would have fallen under cl. (3) of S. 300, be¬ 
cause the injuries actually inflicted showed 
that they were sufficient in the ordinary course 
of nature to cause death. It will be noticed 
that six ribs were broken, the spleen and the 
kidney were ruptured and there were injuries 
on other parts of the body as well. Such in¬ 
juries are expected in the ordinary course of 

( nature to cause death. A person who causes 
such severe injuries must be held to have in¬ 
flicted them intentionally. If the injuries in¬ 
flicted were intentional and they were of such 
a nature as would cause death in the ordinary 
course of nature, the case clearly falls under 
cl. (3) of S. 300. This was a case which clear¬ 
ly fell under S. 300 and not under S. 304 Para 
II. Indeed, if the learned Judge thought that 
the injuries were not such as were sufficient in 
the ordinary course of nature to cause death, 
but were merely injuries which were likely to 
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cause death, he should have held the accused, 
guilty at least under S. 304 Para I, which ap-| 
pliesto the case of inflicting injuries which arc| 
Tikelv to cause death. He did not convict the 
accused even under S. 304 Para I. As in e..ei- 
cise of the powers of revision we are unable to 
convert a finding of acquittal into one of con¬ 
viction, we cannot ourselves convict the ac¬ 
cused of an offence either under S. 302 or un¬ 
der S. 304 Para I. We do not think that this 
is a fit case in which we should order a retrial. 
We, therefore, propose to impose the maximum 
penalty provided by law for the offence o- 
which they have been convicted by the learned 

Sessions Judge. . ... „ 

(13) The result, therefore, is that we allow 
the appeals of Badri, Moti, Munshi, Ram Lai, 
Gopi, Nathu, Ram Singh, Shaitan and Badshah 
and acquit them of all offences. They are on 
bail and need not surrender. We dismiss the 
appeal of Bhupal, Gajju, Sripal, Maharaj Singh 
and Chhadami and while upholding their con¬ 
viction under S. 304 Para II read with S. 149- 
I. P. C. we enhance the sentences of each of 
them from 5 years to 10 years’ R. I. We con¬ 
firm their convictions and sentences under the 
other sections. 

B/V.S.B. Ordered accordingly. 
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The State v. Baijnath and others, Accused- 
Opposite Party. 

Criminal Ref. No. 29 of 1952, D/- 29-5-1952. 
Criminal P. C. (1898), Ss. 210, 193, 226, 227, 
and 537 — Order of commitment without 
framing charge — Competency of Sessions 
Court to take cognizance not affected — It has. 
power to frame charge — Omission is only 
irregularity curable under S. 537. 

The combined effect of Ss. 226 and 227, 
Ctiminal P. C. is to invest the Court with 
an all-comprehensive power of remedying 
defects whether they arise out of the 
framing of a charge or the non-framing of 
a charge and whether they are discovered 
at the inception of the trial or at any sub¬ 
sequent stage of it, prior to the pronounce¬ 
ment of judgment or the return of verdict 
by the jury or the expression of opinion 
by the assessors. (Para 4) 

Hence, where an accused has been com¬ 
mitted to the Court of Session by an order 
of competent Magistrate without framing 
a charge as required by S. 210, the omis¬ 
sion to frame a charge is not a breach of a 
positive prohibition of a mandatory tvoe 
. but of an affirmative provision of a recom¬ 
mendatory nature and can be condoned 
under S. 537. In such a case it is open to 
the Sessions Court to frame a charge under 
S. 226. The omission to frame a charge 
cannot affect the competency of the Ses¬ 
sions Judge to take cognizance of the 
offence under S. 193 (1) because the onlv 
condition precedent to the taking of cog¬ 
nizance under that section is that there 
should be an order of commitment. AIR 
1927 PC 96 and 25 Mad 61 (PC), Ref. 

Anno: Criminal P. C., S. 193, N. 4; S. 210 

M r’ in' 22 !l « U 2 and 3: S - 227 N ‘ 2; S - 537 
N. 6, 10 and 18. 

P. N. Chaudhri, Dy. Govt. Advocate, for the 
State; D. N. Hathwal, for Opposite Parties 
Nos. 1 to 22. 
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REFERENCES: Courtwise/Chronological/ Paras 
(’01) 28 Ind App 257: (25 Mad 61 PC) 6 

(’27) 54 Ind App 96: (AIR 1927 PC 44: 

28 Cri LJ 259) ’ 6 

ORDER : This is a reference made by the 
learned Sessions Judge of Bara Banki for 
quashing the order of commitment made by the 
Judicial Officer of Fatehpur against twenty- 
two accused. This reference has been made 
under the following circumstances : 

(2) The twenty-two accused committed to 
the court of session were initially tried by the 
committing Magistrate who started proceedings 
in the case against them not as a court of en¬ 
quiry but as a trial court. He treated the 
case as a warrant case. Accordingly he framed 
a charge on 9th January 1951 under S. 254. 
After the proceedings had been gone through 
up to a certain stage it was pointed out to him 
that one of the offences for which the accused 
were being tried was that under S. 330 which 
was exclusively triable by the court of session. 
Thereupon the court proceeded under S. 347, 
Criminal P. C. but failed to observe the pro¬ 
visions of Ch. XVIII in so far as he omitted to 
frame a charge under S. 210, Criminal P. C. 
He, however, proceeded to pass an order of 
commitment. 

(3) The result of this irregularity of pro¬ 
ceeding in the committing Magistrate’s court 
was that the case reached the court of session 
-without a charge. Under section 210, Crimi¬ 
nal P. C. it is laid down that 

“when upon such evidence being taken and 
such examination (if any) being made the 
magistrate is satisfied that there are suffi¬ 
cient grounds for committing the accused for 
trial, he shall frame a charge under his hand, 
declaring with what offence the accused is 
charged.” 

Section 226 provides that 
“when any person is committed for trial with¬ 
out a charge, or with an imperfect or errone¬ 
ous charge, the Court, or in the case of a 
High Court, the Clerk of the Crown, may 
frame a charge or add to or otherwise alter 
the charge, as the case may be, having re¬ 
gard to the rules contained in this Code as 
to the form of charges.” 

The learned Sessions Judge was of opinion 
that S. 226 would apply to a case where some 
charge had been framed by the committing 
Magistrate’s court but not to the case where no 
charge had been framed at all. This view is 
not borne out by the plain reading of the sec¬ 
tion itself. Section 226 deals not only with the 
cases of commitment without a charge but 
also with the cases of commitment with an im¬ 
perfect or erroneous charge. The last two con¬ 
tingencies cover cases where a charge already* 
exists but is imperfect or erroneous on some 
ground. The first contingency would cover a 
case where no charge has been framed at all. 

(4) Section 227, Criminal P. C. provides that: 
“1. Any Court may alter or add to any 

charge at any time before judgment is pro¬ 
nounced, or in the case of trials before the 
Court of Session or High Court, before the 
verdict of the jury is returned or the opi¬ 
nions of the assessors are expressed.” 

The purpose of the Legislature in enacting 
both the sections seems to be to arm the Ses¬ 
sions Court and the High Court with the po¬ 
wer of rectifying all defects relating to a 

I charge. The combined effect of both these 
sections is to invest the Court with an all-com¬ 
prehensive power of remedying such defects 


whether they arise out of the framing of a 
charge or the non-framing of a charge and 
whether they are discovered at the inception 
of the trial or at any subsequent stage of it, 
prior to the pronouncement of judgment or the 
return of verdict by the jury or the expression 
of opinion by the assessors. The above inter¬ 
pretation seems to be more in consonance with 
the spirit of the statute. 

(5) It is to be noticed that &he fact that the 
order of committal has been made without 
framing a charge would not affect the compe¬ 
tency of the Sessions Court to take cognizance 
of the case. The law relating to the compe¬ 
tency of the Sessions Court to take cognizance 
is laid down under section 193(1), Criminal 
P. C., which says that 

“except as otherwise expressly provided by 

this Code.. no Court of Session shall take 

cognizance of any offence as a Court of ori¬ 
ginal jurisdiction unless the accused has been 

committed to it by a Magistrate duly em¬ 
powered in that behalf.” 

Therefore, the condition precedent for taking 
cognizance of a case by the court of session 
is that there should be an order of commit¬ 
ment. Such an order admittedly exists in the 
present case. Thus there was nothing to bar 
the Sessions Court from taking cognizance of 
the case. 

(6) The learned counsel for the accused em¬ 
phasised the use of the word “shall” in S. 210 
(i), which according to him indicates that the 
framing of a charge is mandatory. In my opi¬ 
nion, however, S. 210 has got to be read along) 
with, and in the light of S. 226 which shows 
that even where a charge has not been framed 
by the committing Magistrate’s Court, it is still 
open to the sessions court to frame one. The 1 
distinction between illegality and irregularity 
has been obliterated now as a result of the 
ruling of their Lordships of the Privy Council 
in — ‘Abdul Rahman v. Emperor’, 54 Ind App 
96 (PC). In this case their Lordships were 
dealing with a breach of the provisions of S. 
360, Criminal P. C. It is significant that the 
word used in S. 360 also is the word “shall”. 
Alter referring to the case of — ‘Subramania 
Iyer v. Emperor*, 28 Ind App 257 (PC), 
their Lordships held that the only distinction 
permissible under the Code of Criminal Proce¬ 
dure is one between a procedure that is posi¬ 
tively prohibited and the other which is not 
prohibited. A perusal of S. 210 in the light of) 
S. 226, Criminal P. C. shows that the omission 
to frame a charge is not a breach of a positive 
prohibition of a mandatory type but of an 
affirmative provision of a recommendatory na¬ 
ture. It could, therefore, be condoned under 
S. 537, Criminal P. C. 

(7) I am, however, of opinion that this re¬ 
ference should be accepted. The proceedings 
are still at a very initial stage and the trial of 
the case has not yet begun. The objection is 
being made on behalf of the accused on the 
ground that they might be prejudiced as a re¬ 
sult of the non-framing of the charge. It is 
easily possible at this stage to rectify this 
error and to avoid any subsequent grievance 
on the part of the accused that they were pre¬ 
judiced as a result of any such irregularity. 

(8) In the interests of justice, therefore, I 

consider it fit to accept this reference and 
order that the case should be sent back to the 
committing Magistrate for framing a proper 
charge and proceeding according to law. 
B/K.S. Case remanded 
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Maseh Ullah Shah, Applicant v. Abdul Reh¬ 
man Sufi and others, Opposite Party. 

Writ Appln. No. 7790 of 1951 D/-5-11-1952. 

(a) Constitution of India, Art. 226 — Quo 
warranto — Procedure for making application 
(High Court Rules (All) (1952), Chap. 22, Rr. 1 
and 7). 

A motion for a writ of quo warranto can 
be made at the instance of a private indivi¬ 
dual without the intervention of the 
Government or any public authority. Under 
Rules 1 and 7 of Chapter 22 of the Rules of 
the Allahabad High Court, 1952, an appli¬ 
cation for the issue of a writ of this nature 
has to be made to a Division Bench and by 
an advocate and not by the party personal¬ 
ly. (Para 2) 

(b) Municipalities —U. P. Municipalities Act 
(2 of 1916), S. 9, Proviso — Nomination of per¬ 
son who had failed at general election. 

Under proviso to S. 9 nomination of a 
person as a member of a Municipal Board, 
who had stood as a candidate in a previous 
general election and had not been elected, 
is illegal and must be set aside. (Para 3) 

<c> Municipalities — U. P. Municipalities Act 
(2 ol 1916), S. 38 — Membership of Board is an 
office — Application for writ of quo warranto 

in respect of membership is maintainable _ 

(Constitution of India, Art. 226) (Para 4). 

(d) Constitution of India, Art. 226 — Quo 
warranto — Application for writ admitted — 
Parties heard — Court coming to the view that 
application should be allowed — The argument 
that application should not be allowed because 
applicant had another alternative remedy and 
because of the delay on the part of the appli¬ 
cant and the fact that general elections were 
ora wing near, will not be entertained at such 

p V 5 v Se - (Para 5) 

Tll „: M- Verma for Applicant; Jagdish Swarup, 
Junior Standing Counsel, for the State ^ 

REFERENCE. ‘ /Para 

(1916) 1 K.B. 595: (85 LJ KB 630) 2 
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the Board 1 as a member of 

iiilslsa 

for est; -k-ss 


a writ of ‘quo-warranto’ in the High Courts in 
India has not been prescribed by the Constitu¬ 
tion, the procedure that applied in England 
should be taken into account. His contention 
was that historically the writ of ‘quo-warranto’ 
was originally issued by the king himself and 
later, when Courts could issue directions for 
laying an information in the nature of ‘quo- 
warranto', this could only be done if the Courts 
were moved either by the Attorney General or 
by the Coroner. He also referred to section IV 
of 9 Anne C20 (1710) to show that, even after 
that statute had been passed, a private relater 
could only file information before the appro¬ 
priate officer of the Court and the information 
in the nature of ‘quo-warranto’ could be exhi¬ 
bited only by that officer of the Court with the 
leave of the Court. On this ground, he con¬ 
tended that a private individual cannot move 
a Court for a writ in the nature of ‘quo-war¬ 
ranto’ and that the move could only be made 
by the Government, some public servant or 
onicer of the Court, or other appropriate autho- 

It does not appear necessary for us to go 
into the old history of the writ of ‘quo-war¬ 
ranto when it originated in England. The pro¬ 
cedure m England has varied from time to time 
and we are only concerned with the procedure 
as it was followed in England when the writs 
or informations in the nature of ‘quo-warranto’ 
SJjlJ o as A^f lns J s ® ued in England. Order 68 
? ° f . th ®, Ru l e s of the Supreme Court 
published m the Annual Practice 1935 shows 
°L •‘lup-warranto- the provisions of 

nHraSi® 52 n f ,, the -2 U es of the Court "'ere at>- 
phcabie. Order o2 made provision for the 

making of motions before the Supreme Court 

and consequently a motion for a wrU of ‘quo 

warranto could be made in exactly the same 

Th<? n iM * S any oth er motion before the Court 

hmnihf I n 0n °- uesti °u that has been 
brought to our notice is. that of — ‘Rex v 

Speyer, leported in (19lfc) 1 KB 595 The 

judgment of Lord Reading C. jf shows tha? 

in that case orders of the Court were made 

against Sir Edgar Speyer and Sir Ernest Joseph 

was 
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•£££*& * 

public authority. Under Rules T and 7 of! 
CJ a ,P- 22 of the Rules of this Court 1952 ani 
application for the issue of a writ of thi* „ a 
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St application 


the occurring of a'vjcai™ taSf/S? on 

ejected could not be nominated The £°L. been 
alleged that opposite party 1 d W a?a StoS 
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at the previous general election of this Muni¬ 
cipal Board and had failed in getting elected. 
This was not denied by the opposite parties. 
Clearly therefore, under the proviso to S. 9, 
the nomination of the opposite party was in 
contravention of the provisions of law and his 
membership of the Board is, therefore, invalid. 

(4) Learned counsel for the opposite parties 

argued that the membership of a Board is not 
an office in respect of which a writ of ^quo 
warranto* can be issued by this Court. This 
argument has no force in view of the fact that 
the Municipalities Act, which creates the mem¬ 
bership of a Board, itself declares that mem¬ 
bership to be an office. In S. 38, U.P. Muni¬ 
cipalities Act, there is clear mention of the 
term of office of a member of Board. In view 
of the orovisions of the U.P. Municipalities 
Act itself, therefore, the contention that the 
membership of a Board under that Act is not 
an office must fail. , Al 4 4 . 

(5) Learned counsel also argued that the 
discretion which we have, to issue the writ of 
quo warranto*, should not be exercised in this 
case when there is an adequate alternative 
remedy, the remedy is being sought at such a 
late stage and there is a likelihood that there 
will be a fresh general election in the neai 
future. At the stage when the application was 
admitted, this ground could have been taken 
into consideration. After the application has- 
been admitted and parties have been heard 
and we have come to the view that opposite 
party 1 is wrongly exercising the powers of 
the membership of the Board which office he 
is not entitled to hold, it does not appear ap- 
prooriate to refuse the writ asked for and to 
permit opposite party 1 to continue as a mem¬ 
ber and exercise all the rights and privileges of 
that office. We do not think it necessary to 
go into the question whether the existence of 
an alternative specific remedy or the delay m 
moving the Court can be adequate grounds for 
refusing a writ of ‘quo warranto* after the ap¬ 
plication for the issue of the writ has once 
been admitted. Even if this be permissible, 
the present case is one where we think that 
the writ should be issued. 

(0) In the circumstances we allow the appli¬ 
cation, make the rule absolute and direct op- 
oosite party 1 not to exercise or use the rights, 
liberties, and privileges in respect of the office 
of a member of the Municipal Board of Etah. 
The petitioner will be entitled to his costs from 
opposite party 1. 

A/R.G.D. Application allowed. 
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Shudarshan Lal Dwivedi and others, Appli¬ 
cants v. Dean of the Faculty of Science, Uni¬ 
versity of Allahabad and another, Opposite 
Party. 

Civil Misc. Writ No. 465 of 1952, D/- 29-10- 
1952. 

Allahabad University ^ct (3 of 1921), Ss. 32 
(c) and 34(1) (b) — Ordinances and Regula¬ 
tions under Act — Ordinances (1) and (2) of 
Chap 36 — Two years’ course for B.Sc. Exa¬ 
mination — Examination by University at end 
of two years on completion of course of stu¬ 
dies and certain percentage of attendance of 
lectures — College authorities can detain stu¬ 
dents on failure at class examination at end of 
first year — Regulation providing for such 


examination is not in contravention of Sta¬ 
tutes — (Constitution of India, Art. 226). 

Ordinance (2) of Chap. 36 does not give 
a student absolute right to sit for the B.Sc. 
final examination at the end of two years 
and it cannot be contended that the Uni¬ 
versity has no right to prescribe a course 
of study and to hold examinations to see 
that the student has diligently applied 
himself to mastering the subjects that he 
has taken so as to qualify himself for the 
degree that is going to be conferred on 
him as a result of the tests held for the 
purpose. Section 5(2) (a), University Act 
gives the University the power to grant 
and confer degrees and other academic 
distinctions to and on persons who shall 
have pursued an approved course of study 
in the University and shall have passed 
the examination of the University under 
conditior.s laid down in the Statutes or 
Ordinances. The regulations made under 
the Statutes and Ordinances cannot be 
said to be in contravention of the said 
Statutes and Ordinances and the conten¬ 
tion that the University has no right to 
prescribe class examinations has no sub¬ 
stance. Consequently detention of students 
at the end of the first year for failure at 
the class examination is not illegal and 
does not contravene the Act. (Para 3) 
The High Court is most reluctant to en¬ 
tertain applications under Art. 226 by the 
students against the University authori¬ 
ties especially as it is extremely desirable 
that the students should be under the full 
control and guidance of the University 
and its staff and, unless the act complain¬ 
ed of is clearly beyond the jurisdiction 
or is clearly against the rules of natural 
justice, the High Court will not interfere 
in matters of examinations, which relate 
to internal working of the University. 

(Para 4) 

Brahma Nath Katju, for Applicants; Gopalji 
Mehrotra, Senior Standing Counsel, for Oppo¬ 
site Party. 

MALIK C. J.: This is an application under 
Article 226 of the Constitution filed on behalf 
of thirteen students of the B. Sc. 1st Year class 
of the Allahabad University. The applicants 
were admitted to that class in July 1951. At 
the end of the academic year they sat for the 
examination in April 1952 and failed. They 
again sat for the supplementary examination 
in July 1952 and were declared unsuccessful. 
There was another supplementary examination 
later for which they sat and the examiners 
were not satisfied that they were entitled to 
get the minimum pass marks and thus they 
failed again. The applicants were, therefore, 
not promoted to the 2nd Year and remained 
in the 1st Year B. Sc. The applicants then 
moved the university Executive Council but 
it refused to interfere. It is on these facts 
that the applicants have come up to this Court 
and it has been urged on their behalf that 
there was no power in the University to hold 
an examination at the end of the 1st Year to 
determine whether the applicants were fit 
enough for promotion to the 2nd Year class or 
detain them if they were found unsuccessful 
in that examination. 

(2) Reference has been made to cl. (c) of S. 
32, University Act (3 of 1921) and the prdin- 
ances and Regulations thereunder and it has 
been urged by learned counsel that once a 
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student is admitted to the 1st Year class he 
has a right to appear for the B. Sc. final exa¬ 
mination at the end of two years, provided he 
has maintained the minimum percentage of 
attendance required under the regulations and 
the University authorities have no right to 
hold any examination within the period of two 
years to satisfy themselves that the student is 
fit to be allowed to sit for the final examina- 
0 tion. 

(3) Section 32(c) of the Act on which re¬ 
liance is placed is as follows: 

“32..— Subject to the provisions of this Act 
and the Statutes the Ordinances may provide 
for or any of the following matters, namely: 

(a) . 

(b) . 

(c) the conditions under which students 
shall be admitted to the degree or 
diploma courses and to the examinations 
of the University, and shall be eligible 

• for degrees and diplomas;” 

Section 34(1) (b) of the Act provides that — 
“34. (1) The authorities and the Boards may 
make regulations consistent with this Act, 
the Statutes and the Ordinances — 

(a) . 

(b) providing for all matters which by this 
Act, the Statutes or the Ordinances are 
to be prescribed by the Regulations:” 

The relevant Ordinance pointed out by learned 
counsel is Ordinance (2) of Chap 36 which is 
as follows: 

“A candidate who has attended a regular 
course of study in the University for this 
degree shall be permitted to appear at the 
examination.” 

*The words “attended a regular course of 
study” are defined in General Ordinance No. 
(1) of Chap. 34 as meaning 

“attendance at such percentage of lectures 
and other teaching in the subject or sub¬ 
jects for the examination at which a 
candidate intends to appear, and at such 
other practical work (such as work in a 
laboratory) as is required by any Ordinance, 
Regulation or Rule in force for the time 
being in the University”. 

The argument is that the University may pres- 
cribe two separate University examinations for 
the 1st Year & the 2nd Year B. Sc. as it has 
done for the M. Sc. previous and final, but it 
has no right to hold an examination, which 
is known as class examination, and as a result 
thereof detain a student in the 1st Year and so 
debar him from appearing in the B. Sc exami¬ 
nation after two years as provided for under 
Ordinance (2) of Chap. 36 quoted above. 

, ^ ,j s admitted that the Regulations providing 
for holding class examinations are clear and 
they are as follows: 

1- ir The , r r?- f ha11 be an examination before 
the Winter Vacation, called the First 
Examination; there shall be another exa- 

4 m Y? a i 10 R_ bafore the Summer Vacation 

' called the Second Examination. 

2. The marks obtained at both these exami¬ 
nations shall be added up, and taken into 
account in determining promotion. 
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4. 


Our attention has also been drawn by learned 
counsel appearing for the opposite party to 
Regn. (9) of Chap. 32 which is as follows: 

"All students are required to present them¬ 
selves for the class examinations in the 
subjects which they have been taking and, 
if they fail in these examinations, they may 
be required to repeat their courses of study." 
It is urged that inese regulations are ultra 
vires the University. 

We are not satisfied that the contention of 
the learned counsel has any substance. Ordi¬ 
nance (2) of Chap. 36 does not give a student 
absolute right to sit for the B. be. final exam, 
at the end of two years and it cannot be con¬ 
tended that the University has no right to 
prescribe a course of study and to hold 
examinations to see that the student has dili¬ 
gently applied himself to mastering the 
subjects that he has taken so as to qualify 
himself for the degree that is going to be 
conferred on him as a result of the tests held 
for the purpose. Section 5(2)(a) of the Act 
gives the University the power to grant and 
confer degrees and other academic distinctions 
lo and on persons who shall have pursued an 
approved course of study in the University 
and shall have passed the examination of the 
University under conditions laid down in the 
Statutes or Ordinances. The regulations made 
under the Statutes and Ordinances cannot be 
j ?. e ln contravention of the said Statutes 
and Ordinances and we are not satisfied that 
the contention of the learned counsel that the 
University has no right to prescribe class exa- 
minations has any substance. 

iJitL 11 }? i.,.*”* 3 * P^y that the applicants, 
"f * ad . °* diligently applying themselves to 
^J tudl , es .and qualifying themselves for 

hauT°#h 0n th . e C B - Sc - 2nd Year class, should 
have thought it fit to move this Court for a 

writ or order against the University. This 
Court is most reluctant to entertain such ap- 
phcations especially as it is extremely desi¬ 
rable that the students should be under the full 
™ n * ro I a guidance of the University and its 
Ho? i a °K ’ u nless the act complained of is 
£f yon< ? the jurisdiction or is clearly 
cigainst the rules of natural justice, this Court 
will not interfere in such matters which relate 
to internal working of the University w» 

by the advke Un JvTnV{hem aVe i n be t e he 'lirSl 
A/R.G.D. Petition dismissed. 


5 ' ft order to pass, a candidate must obtain 
S “e two examinations taken together at 
least 25 per cent in each subject and 30 
per cent of the aggregate of all subjects." 


A.I.R. 1953 ALLAHABAD 195 (Vol. 40, C N 88 
SAPRU AND V. BHARGAVA JL ® 

8-S-1952^ 1SC - WrU App,n - No - 306 of 1952, D/. 

Act a) (2 KiT^o ~ c U - P M^cipalitiei 

S - 30 — Supersession of board 
~ Explanation submitted — Opportunity tr 
give evidence need not be given tc 

30 does not require that the 

aeaiSt £ B ° ard to show 2SP 

against the action proposed to be taken 







196 Allahabad 


Dr. Pyare Lal v. State of U. P. ( V . Bhargava J.) A. I. R. 


against it. It is only in cases where the 
statute casts a duty on the authority pass¬ 
ing the order to give an opportunity to 
show cause that it is necessary to take 
evidence or to make lull enquiries. In a 
case where the statute only requires the 
explanation to be considered, it is enough 
if the authority gives a reasonable oppor¬ 
tunity for submission of the explanation 
and considers that explanation. 

Where, therefore, there is no allegation 
that reasonable opportunity for submis¬ 
sion of explanation was not given and 
the only grievance is that, though an 
opportunity to give an explanation was 
given and an explanation was, in fact, 
submitted, the petitioners were given no 
opportunity to give evidence in support 
of their explanation, there is no contra¬ 
vention of S. 30. (Para 2) 

Further, when S. 30 itself clearly lays 
down the procedure which is to be follow¬ 
ed in passing the order of supersession 
and merely requires the consideration of 
the explanation of the board without an 
opportunity to give evidence, it cannot be 
argued that the State Government had to 
act as a judicial or quasi-judicial body 
and was bound to give an opportunity to 
show cause which included the right to 

give evidence. (Para 4) 

(b) Municipalities — U.P. Municipalities 
Act (2 of 1916), Ss. 30, 35 — Supersession of 
board — Omission to take action under S. 35 
— Effect. 

It is not a condition precedent to the 
Government proceeding under S. 30 that it 
must first act under S. 35. The mere 
omission therefore, to take action under 
S. 35 does not invalidate the order of 

supersession. (Para 5) 

Hari Swarup, for Applicants; Standing 
Counsel, for Opposite Party. 

V. BHARGAVA J.: This is a petition un¬ 
der Art. 226 of the Constitution presented by 
the Chairman and a member of the Municipal 
Board of Firozabad which was superseded by 
a notification issued by the State Government 
under S. 30, U.P. Municipalities Act. By this 
petition, the petitioners seek a declaration that 
the order of supersession was void and want 
a direction that they may be restored to their 
positions as Chairman and member of the 
board and allowed to function as such. 

(2) The principal ground, on which this 
petition has been presented, is that, before 
the order of supersession was passed, the 
State Government did not give an opportunity 
to the petitioners or the board to give evidence 
to show that the charges, on account of which 
the board was superseded, were baseless. 
Learned counsel’s contention was that, under 
S. 30, U.P. Municipalities Act, before super¬ 
seding any board, the State Government was 
bound to give an opportunity to the board to 
give evidence in support of its contention that 
the charges framed against it were incorrect. 
Section 30, U.P. Municipalities Act only re¬ 
quires that the State Government, before 
superseding the Board, should “take into con¬ 
sideration the explanation of the board.” 
There is no requirement under that Section 
that the State Government should “give an 
opportunity to the hoard to show cause” 
against the action proposed to be taken against 


it. It is only in cases where the statute casts 
a duty on the authority passing the order to 
give an opportunity to show cause that it is 
necessary to take evidence or to make full en¬ 
quiries. In a case where the statute only re¬ 
quires the explanation to be considered, it is 
enough if the authority gives a reasonable op¬ 
portunity for submission of the explanation 
and considers that explanation. In the affi¬ 
davit filed before us on behalf of the peti¬ 
tioners, there is no allegation that reasonable 
opportunity for submission of explanation was 
not given. The grievance is that, though an 
opportunity to give an explanation was given 
and an explanation was, in fact, submitted, the 
petitioners were given no opportunity to give 
evidence in support of their explanation. The 
contention on the language of S. 30, U.P. 
Municipalities Act has no force at all. 

(3) Learned Counsel argued that, by Act 7 
of 1949, the Legislature had introduced a pro¬ 
viso to S. 30 laying down that, before an order 
of supersession is passed, an opportunity must 
be given to the President to show cause and 
though this proviso was repealed by the U.P. 
Municipalities (Supplementary and Valida¬ 
tion) Act, 1951, it must be held that, even 
after the repeal of the proviso, a similar 
opportunity to show cause must be given to 
the board. We are unable to see that there 
is any force at all in this argument. Even, in 
the original U.P. Municipalities Act, 1916, the 
only right, which was given to the board be¬ 
fore an order of supersession could be passed, 
was the right to give an explanation and a 
duty was cast on the Government to consider 
that explanation. This provision was main¬ 
tained even after S. 30 was amended by U.P. 
Act 7 of 1949. An additional condition was 
provided in the proviso giving a right to the 
President to show cause obviously because, 
after that amendment, the President was not 
to be elected by the board and was not to be 
treated as a representative of the board but 
was to be directly elected by the whole elec¬ 
torate of the municipality. When the amend¬ 
ing Act of 1951 was passed, the direct election 
of the President by the electorate of the muni¬ 
cipality was again done away with and, con¬ 
sequently, the proviso became unnecessary. 
The right, which was granted to the President 
by virtue of his special position, was, there¬ 
fore, taken away. The right of the municipal 
board to give an explanation, which had been 
maintained after the amendment Act of 1949. 
was continued even after the amendment Act 
of 1951. In the present case, since the board 
was given a reasonable opportunity to give the 
explanation and the explanation given by the 
board was considered by the Government, it 
cannot be said that the order of super- 
session has not been passed in accordance with 
the provisions of S. 30, U.P. Municipalities 
Act. 

(4) Learned counsel urged that, in passing 
the order of supersession under S. 30 of the 
Act, the State Government had to act as a 
judicial or quasi-judicial body and was bound 
to give an opportunity to show cause which 
included the right to give evidence. We can¬ 
not see anv force in this argument when S. 30 
itself clearly lavs down the procedure which 
is to be followed in passing the order of super- 
session and merely requires the consideration 
of the explanation of . the board without an 
opportunity to give evidence. 
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(5) Learned counsel also urged that, before 
passing the order of supersession, the State 
Government had not taken any action under 
S. 35, UP. Municipalities Act and, therefore, 
the order of supersession was invalid. Section 
35 provides an alternative procedure which 
might be adopted by the State Government to 
ensure that the duties of a board are properly 
carried out. It is not a condition precedent to 
the Government proceeding under S. 30 that 
it must first act under S. 35. This argument, 
therefore, has no force and the mere omission 
to take action under S. 35 does not invalidate 
the order of supersession. 

(6) Learned counsel further urged that the 
provisions of S. 31(b), U.P. Municipalities Act 
were ultra vires of the U.P. Legislature but 
we do not think that it is necessary to go into 
this question in this case as the validity or in¬ 
validity of S. 31(b) does not, in any way. 
affect the reliefs which have been claimed in 
this petition. Further, this point was not taken 
as one of the grounds for asking the reliefs 
prayed for. 

(7) There is, consequently, no force in this 
writ petition and it is dismissed with costs 
which we assess at Rs. 160/-. 

B/D.R.R. Petition dismissed 
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Munshi Singh, Applicant v. The State. 
Criminal Ref. No. 294 of 1952, D/- 10-9-1952. 

(a) Criminal trial — Evidence — Filing of 

documents by prosecution — Accused cannot 
compel their production — (Criminal P. C 
(1898), S. 208 (2) ). ^ 

When the prosecution is its own judge 
of the order in which witnesses are to be 
produced, it follows that documents which 
require to be proved can lawfully come on 
the record only when the witnesses who 
those documents are examined, and 
that therefore the stage for the coming on 
the record of the provable documents 
will be in the discretion of the prosecu¬ 
tion, and the accused cannot force the 
prosecution to produce any documents at 
any stage. fPara 

Anno: Cr.P.C., S. 208 N. 7, 8. 

(b) Criminal P. C. (1898), S. 208 (3) — 

^ oes no * entitle any party to conmel 
other to produce its documents ** 

( . 3) ' Criminal ’ p - C. cannot 
be interpreted to mean that the accused 
can demand the production of any docu¬ 
ment whenever he feels the necessity of 

thi ei ivTa g - J 1- * The sub * secti °n empowers 
l c ,!f ( ate t0 con ? pel the summoning 
° f * uc , h , Wltne f ses and the production of 
such documents which the prosecutor or 
the accused wants to produce before the 
Court in support of the case. The provi- 
sion cannot be taken to give a right to 
either of the parties to compel the 8 other 

the P m°p dUCe any wi ‘ ness or document on 
the mere request of the other party. 

Anno: Cr.P.C., S. 208 N. 7, 8, n. 0 *" 3 4) 

the Statef aXena> f ° r Applicant; A - G - A., for 

°RDER: A preliminary inquiry Is in progress 
hi the court of a Magistrate, First S 


Shahjahanpur against a number of accused. When 
the tirst prosecution witness, the complainant, 
had been examined in chief, the learned counsel 
for the accused presented an application to the 
Court requesting for the production of the vari¬ 
ous post mortem reports, the injury reports, the 
site plan and the recovery lists by the prosecu¬ 
tion so that he be in a position to cross-examine 
the witnesses effectively. The prosecuting inspector 
was asked to report on the application. He filed 
the post mortem and the injury reports and stated 
that the other documents would be filed at the 
time of the examination of the witnesses proving 
those documents. The learned Magistrate then 
ordered that application to be filed. Against that 
order the applicant, one of the accused, went in 
revision to the Sessions Judge of Shahjahanpur. 
He was of opinion that the accused had a right 
to have all the exhibits put in for the purpose 
of enabling them to cross-examine the prosecu¬ 
tion witnesses and that the accused would be 
otherwise prejudiced, particularly in this case 
where, according to the prosecution, there were 
three places of occurrence. He, therefore, made 
a reference to this Court for the setting aside 
of the order of the learned Magistrate and for 
ordering the prosecution to file the papers requir¬ 
ed by the accused. 

(2) I have heard the learned counsel for the 
applicant and for the State and am of opinion 
that the reference should be rejected. 


a nere is no provision oi any law which 
makes it incumbent on the prosecution to produce 
the documents on which it relies at the first 
hearing of the case or to produce them when 
the other party, that is the accused, desires 
them to be produced. The prosecution can pro¬ 
duce its witnesses in any order it likes, and 
similarly can produce the documents at any stage 
of the case it likes. In fact, documents cannot 
come on the record as mere papers. They come 
on the record after they are duly proved and 
a document will be duly proved either when 
under the provision of law it requires no formal 
proof or when the witness proving the documents 
is examined and proves that document. When the 
prosecution is its own judge of the order in which 
witnesses are to be produced, it follows that 
documents which require to be proved can law¬ 
fully come on the record only when the 
witnesses who prove those documents are exa¬ 
mined and that therefore the stage for the coming 
on the record of the provable documents will be 

* ^ r f ton °L the P rose cution, and the ac¬ 
cused cannot force the prosecution to produce any 
documents at any stage. In fact, even if a 

wh i ch requires to be proved 
the Papers which are before 
in . my opiuion. be the bounden 
Snfn » ^ Court not to refer to that document 
H55L? n , bee ° duly proved and marked as an 
exhibit. It is a different matter that such naner 
on the file, though not proved, might be P seen 

f°. r bk counsel aud he may then 
te JSh 13rmation so obtained for any purpcS 
to which he can put it lawfully. I, therefore^ 

nothing wrong in the conduct of the prosecut- 

in 8 th? orf?/ n? th 0 *" i prod V cing the documents or 
order of the learned Magistrate to file the 
application presented on behalf of the Z£i± 
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witness at any stage he desires and that with 
regard to the production of a witness the pro¬ 
visions of S. 208t3) cannot be so interpreted. I 
see no reason why they be differently inter¬ 
preted with reference to the production of docu¬ 
mentary evidence. Section 208(1) provides for 
the Magistrate's hearing such evidence as be 
produced by the prosecution or by the accused 
or be called by the Magistrate. This supposes 
that the parties bring their own witnesses to the 
Court and then examine them. Sub-section(2) 
simply provides for the cross-examination of 
prosecution witnesses by the accused and for their 
re-examination by the prosecutor. Sub-section (3) 
empowers the Magistrate to issue process to com¬ 
pel the attendance of any witness or the produc¬ 
tion of any document or evidence on the applica¬ 
tion of the complainant or officer conductmg the 
prosecution or the accused, unless he deems it 
unnecessary to do so. To my mind, this empo¬ 
wers the Magistrate to compel the summoning 
of such witnesses and the production of such 
documents which the prosecutor or the accused 
wants to produce before the court in support of 
its case. These provisions cannot be taken to 
give a right to either of the parties to compel the 
other to produce any witness or document on the 
mere request of the other party. 

(4a) Apart from this legal position, I am not 
satisfied that any question of the interests of 
justice arises in the request for the accused 
which had been turned down. It may be that 
in this case or in certain cases it might be 
necessary to cross-examine a witness with respect 
to certain matters which could not have been 
known or foreseen by the cross-examiner and 
which came to his notice on the production of 
certain documents or the examination of 
certain witnesses subsequent to the cross-exami¬ 
nation of a particular witness. The cross-exami¬ 
ner is not absolutely at a loss to have an oppor¬ 
tunity to cross-examine that particular witness with 
respect to such matters. He has simply to satisfy 
the Court that it is necessary to put further 
questions to certain witnesses and the court will 
be free to recall those witnesses and to have 
them cross-examined with respect to those 
questions. In the present case the Magistrate is 
simply conducting a preliminary inquiry. The 
trial of the accused will be in the Sessions Court 
and by the time of the actual trial all the papers 
which go to support the prosecution case are 
bound to be on the record and the accused would 
have ample opportunity to cross-examine wit¬ 
nesses with respect to those documents. I am 
really surprised that the turning down of the 
request which, if granted, might not have affect¬ 
ed the prosecution adversely but which appears 
to have been rejected possibly on the question of 
principle, should have led to these proceedings 
which did mean the stay of the preliminary 
inquiry and consequent delay in the hearing of 
this case. 

(5) In view of the above, I reject the 
reference. 

B/D.R.R. Reference rejected. 
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Bareilly Corporation Bank Ltd., Applicant v. 
Commr. of Income-tax, United Provinces. 
Lucknow, Respondent. 

Misc. Case No. 56 of 1949, D/- 9-9-1952. 
t Excess Profits Tax Act (1940), S. 2 (5), 
Sch. I, R. 4 (2) — Assessee carrying on bank- 


-T. Commr. ( V . Bharyava JJ A. I. R, 

ing business — Income from investments in 
shares, securities and immovable property. 

Under R. 4 (2) no question arises whe¬ 
ther the business consists wholly or 
mainly in dealing in or holding of invest¬ 
ments. It is only when the business of 
the assessee does not fall within any of 
the classes mentioned therein that the Act 
requires that the business should consist 
wholly or mainly in dealing in or holding 
of investments in order to make the 
income from the investments liable to be 
included in profits for the purposes of 
assessment. Where the assessee is carry¬ 
ing on banking business, the profits for the 
assessment of excess profit tax must in its 
case include all income received from in¬ 
vestments whether the investments are in 
shares, securities or immovable property. 

(Para 4) 

Anno: E. P. T. Act, S. 2 (5) N. 1, Sch. I, 
R. 4 N. 1. 

G. S. Pathak, for Applicant; J. Swarup, for 
Respondent. 

V. BHARGAVA J.: In this reference under S. 21 
of the Excess Profits Tax Act read with S. 66(1) 
of the Income-tax Act, the following question has 
been referred to us for decision: 

"Whether in the circumstances on the construc¬ 
tion of the Articles of Association of the 
applicant company and in view of the provi¬ 
sions of S. 2(5) of the E.P.T. Act and sub-rule 
2 of Rule 4 of Sch. 1 of the E.P.T. Rules the 
income from investment in shares, securities 
and immovable property could be legally 
assessed to E.P.T. ?” 

(2) The statement of the case sent by the 
Income-tax Appellate Tribunal shows that the 
assessee, Bareilly Corporation Bank Ltd., Bareilly 
is carrying on banking business as its main 
business. It also made investments in shares 
and securities and happened to acquire certain 
immovable property. The question arises whe¬ 
ther the income from the investments in shares 
and securities and immovable property could be 
legally assessed to excess profit tax and the Tri¬ 
bunal held that it could be taxed as these 
investments were only expansion of the banking 
business and were the assets of such business. On 
this finding the Tribunal was of the view that the 
business activities of the company were covered 
by that part of the definition of the word 'busi¬ 
ness’ as given in S. 2(5) of the E.P.T. Act, which 
defined 'business’ as including any trade, com¬ 
merce or manufacture or any adventure in the 
nature of trade, commerce or manufacture and 
held that under Cl. 2 of Rule 4 of the E. P. T. 
Rules incorporated in Sch. 1 to E. P. T. Act, the 
income of the appellant arising from investments 
made in the course of the banking business and 
the income derived from the rentals of the im¬ 
movable properties was chargeable to E. P. T. 
In coming to this view the Tribunal did not ac¬ 
cept the contention of the assessee that the func¬ 
tion of the assessee company did not consist 
wholly and mainly in the holding of investments 
in the other property. 

(3) In our view, the question as to whether the 
business of the assessee consists wholly or mainly 
in dealing in or holding of investments does not 
at all arise in this case. It is the admitted case 
of the parties that the assessee is carrying on 
banking business. Rule 4(2) of Sch. 1 of the 
E. P. T. Rules is as follows: — 

-, In the case of the business of a building society, 
or of a moneylending business, banking business 
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Insurance business or business consisting wholly 
or mainly in the dealing in or holding of in¬ 
vestments, the profits shall include all income 
received from investments, whether or not such 
income is included in the profits charged under 
S. 10 of the Income-tax Act, 1922, or is charged 
under any other section of that Act, or has been 
subjected to deduction of tax at source or is 
free of or exempt from income-tax.” 

* (4) The rule makes it clear that in the case of 

<1) a business of building society, (2) a moneylend¬ 
ing business, (3) a banking business and (4) an 
insurance business income received from invest¬ 
ments must be included in the profits for the 
purpose of assessment of excess profit tax and 
no question arises in such cases whether the busi¬ 
ness consists wholly or mainly in dealing in or 
holding of investments. It is only when the busi¬ 
ness of the assessee does not fall within any of 
these classes that the Act requires that the busi¬ 
ness should consist wholly or mainly in dealing 
in or holding of investments in order to make the 
income from the investments liable to be includ¬ 
ed in profits for the purposes of Assessment Act, 
Since the assessee is carrying on banking busi¬ 
ness, the profits for the assessment of excess pro¬ 
fit tax must in its case include all income received 
from investments whether the investments are 
in shares, securities or immovable property. 

(5) Consequently our answer to the question 
referred is in the affirmative. The assessee must 
pay the costs of the Department which* we fix 
at Rs. 300/- 

B/D.H. Answer in the affirmative 
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Bishambhar Rai, Applicant v. State through 
Mohan, Opposite Party. 

Criminal Revn. No. 823 of 1951, D/- 20-8-1952. 


Criminal P. C. (1898), S. 517 — Property not 
in possession of Court or party — No power to 
pass order under S. 517. 

Section 517 presupposes the existence of 
the property either in the custody of the 
Court or in the possession of any party 
to the litigation or a supurdar or any 
other person who is amenable to the 
jurisdiction of the Court. But if the pro¬ 
perty has been disposed of and is no 
longer available to Court and if its money 
value is also not in the custody of the 
Court or supurdar no order about the pay¬ 
ment of money can be passed under the 
explanation to the section. In such a case 
it is for the aggrieved party to seek his 
jemedy through the civil Court. AIR 
1935 Pesh 98 and AIR 1934 Cal 454, 
Disting. (Paras 3, 4) 

Anno: Cr. P. C., S. 517 N. 19 Pt. 9. 

B. D. Pande, for Applicant; S. N. Kacker, for 
Opposite Party. 

t Courtwise/Chronological/ Para* 

<34> AIR 1934 Cal 454: (35 Cri LJ 886) 5 

(35) AIR 1935 Pesh 98: (36 Cri LJ 1237) 5 

ORDER: This is an application in revision 
hy one Bishambhar Rai. He purchased two 
cameis from one Mohan for Rs. 800/-. Mohan 
gave dehveiy of the said camels to Bisham- 
IS* , Th ? re ™as s ome dispute about the 
0f P J 1C *' M ,°h an went to Bishambhar 
Rais place during his absence and brought 
hack the camels. He sent them to some 


other place obviously under the impression 
that Bishambhar Rai would not find clue to 
the said camels and would thus be prevented 
from creating any difficulty. Sometime later 
the camels disappeared. Mohan filed a com¬ 
plaint under S. 379, I. P. C. against Bisham¬ 
bhar Rai alleging that he had stolen the 
camels from the place to which they had been 
sent. The camels were recovered roaming 
about in a certain village. In other words, they 
were not recovered from Bishambhar Rai’s 
custody. The . criminal complaint filed by 
Mohan resulted in Bishambhar Rai’s dis¬ 
charge. At the time of passing the order of 
discharge, the learned Magistrate passed an 
order directing the delivery of camels to 
Mohan. Against this order Bishambhar Rai 
preferred an appeal which was dismissed by 
the learned Sessions Judge. He has now come 
up in revision. 

(2) It may be stated at this stage that 
Mohan has since sold the said camels. I am 
informed that the sale had taken place before 
the notice issued by this Court was served on 
him. It is now contended by the learned 
counsel for Bishambhar Rai that this Court 
should direct Mohan to deposit the price of 
the two camels in Court and that the said 
amount should be paid to him (Bishambhar 
Rai) on his furnishing security; I am afraid 
this Court is not competent to pass any such 
order. 

(3) Section 517, Criminal P. C. empowers 
the High Court to pass an order for the dis¬ 
posal of the property in respect of which the 
offence is said to have been committed. Buti 
this section presupposes the existence of the 
property either in the custody of the Court 
or in the possession of any party to the liti¬ 
gation or a supurdar or any other person who 
is amenable to the jurisdiction of the Court. 
Sub-section (3) contemplates cases where 
livestock or other property subject to speedy 
and natural decay, e.g. growing crop, may be 
ordered by the Court to be sold before the 
question of disposal thereof is decided by it. 
In such cases the Court is empowered to pass 
the order of disposal in respect of the monev 
value of the property. This is contained in 
the Explanation to the said section. 


(4) The learned counsel for the applicant 
contends that the Explanation empowers this 
Court to pass, so to say, a money decree 
against a person who may be deemed to have 
unlawfully misappropriated the property in 
question. I am afraid the Explanation does 
not go to that length. If the property has 
^een disposed of and is no longer available 
to Court and if its money value is also not 
in the custody of the Court or supurdar no 
order about the payment of money can be 
passed. In such a case it is for the aegrieved 
party to seek his remedy through the civil 
Court. 


(5) The learned counsel for the applicant 
has relied on the cases of — 'Shamsundar v. 
Teja Singh’, AIR 1935 Pesh 98 and — 
Nagendra Nath v. Emperor’, AIR 1934 Cal 

t\ Juft cases are cIearl y distinguishable. 
In both these cases the property had been 

ft"** ° f . C0I £ ar y t0 the directions issued 
by the Court. The Court had directed its dis- 

52““ a P ar j! cul ?. r manner and in disobe¬ 
dience of that direction one of the parties had 

tSt°th d 0f -n the said P ro P er ty. It was held 
that the guilty party could be made to deposit 
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the money value of the property in Court. 
I am not called upon in this case to express 
any opinion on that aspect of the question be¬ 
cause, in the present case, the facts are 
entirely different. Mohan had at no stage 
been directed by any Court not to sell the 
camels. I am, therefore, of the opinion that 
no relief can be given to the applicant under 
Chapter 43, Criminal P. C. His remedy lies 
in the civil Court. 

(6) The application is rejected. 

B/V.S.B. Application rejected. 
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State through Deep Narain Singh, Appli¬ 
cant v. Hem Narain Singh, Opposite Party. 

Criminal Misc. Case No. 177 of 1952, D/- 
10-9-1952. 

U. P. Pancbayat Raj Act (26 of 1947), Ss. 52, 
49 (3) — A served with notice but not appear¬ 
ing before adalat — Trial and conviction of 
A by Panchayati Adalat under S. 172, I. P. C 
— Legality — (Penal Code (1860), S. 172 — 
Criminal P. C. (1898), S. 195 (1) ). 

Where on failure of A to aopear before 
the Panchayati Adalat though he was 
served with notice to do so, the Panchayati 
Adalat convicted him of the offence under 
S. 172, 1. P. C. and sentenced him to pay 
fine of Rs. 85/- and A on rejection of 
the revision against the Order, applied to 
the High Court under Art. 227 of the Con¬ 
stitution; 

Held that (1) as the notice was served 
on A no offence under S. 172, I. P. C. was 
made out as the section makes absconding 
of a person in order to evade being served 
with a summons or notice an offence and 
does not make non-appearance of a per¬ 
son served with a summons or notice an 
offence. (Para 2) 

(2) There is nothing in the Pancbayat 

Raj Act which empowers a Panchayati 
Adalat to convict a person who behaved 
in that manner with respect to a summons 
or notice issued by it. At best it is em¬ 
powered, like any ordinary individual or 
public servant, to lodge a complaint be¬ 
fore a proper Court against the person 
concerned with respect to his conduct 
which amounted to an offence. The Pan- 
chayat being themselves the complainant 
could not try the case under S. 49 (3), 
Panchayat Raj Act. (Para 3) 

(3) Even under S. 52, the Adalat can 

try a complaint for an offence under S. 
172 only if it is made by a person other 
than the Adalat itself. (Para 4) 

(4) Further S. 195 (1), Criminal P. C. 
barred the Adalat from taking cognizance 
of the offence. Thus the conviction being 
against law was set aside. (Paras 5, 6) 
Anno: I. P. C., S. 172 N. 1. 

Chaturbhuj Sahai, for Applicant; Govt. 

Advocate, for Opposite Party. 

ORDER: The Gram Panchayat of Shivapur 
Karan Chhapra reported to the panchayati 
Adalat of Kararha Uparwar against the appli¬ 
cant and others in connection with apprehend¬ 
ing breach of peace. The Panchayati Adalat 
issued a notice to the applicant requiring him 
to appear in Court on a certain date. The 


notice is alleged to have been served on the 
applicant. The applicant, however, denies 
it. The fact is that on the date of hearing 
the applicant did not appear before the Pan¬ 
chayati Adalat. The Panchayati Adalat beins 
satisfied that the notice had been served con¬ 
victed the applicant of the offence under 
S. 172, I. P. C. and ordered him to pay Rs. 85/- 
hne. The revision filed against that order was 
rejected by the Sub-Divisional Magistrate who 
held that under S. 52, Panchayat Raj Act the 
Panchayati Adalat had jurisdiction to try the 
offence under S. 172, I. P. C. and that there¬ 
fore the sentence passed on the applicant 
could not be held to be illegal or improper. 
The applicant therefore has filed this applica¬ 
tion under Art. 227 of the Constitution for 
setting aside the orders and judgments of the 
Courts below. 

(2) It appears that neither of the Courts 
below realised what they were doing. The 
order of the Panchayati Adalat shows that the 
notice had been served on the applicant and 
be insolently did not appear before the Court. 
If the notice had been served on the apoli-j 
cant no offence under S. 172, I. P. C. was made 
our. Section 172, I. P. C. makes absconding of 
a person in order to evade being served with 
a summons or notice an offence and does not 
make non-appearance of a person served with 
a summons or notice an offence. It is clear, 
therefore that the Panchayati Adalat which 
felt offehded immensely on account of insult 
to its dignity by the non-appearance of the 
applicant failed to have the judicial mind and 
without ascertaining the offence committed by 
the applicant convicted him of the offence and 
imposed a sentence which by no means is a 
lenient or a proper sentence in the absence of 
any aggravating circumstances attending the 
non-appearance of the party. 

(3) The Panchayati Adalat could not have 
convicted the applicant even if he had com¬ 
mitted an offence either under S. 172 or S. 
174, I. P. C. with respect to his absconding in 
order to avoid service of a summons issued 
by that Court or his not appearing in com¬ 
pliance with the summons issued by that 
Court. There is nothing in the Panchayat Raj 
Act which empowers a Panchayati Adalat to 
convict a person who behaved in that manner 
with respect to a summons or notice issued by 
it. At best it is empowered like any ordinary 
individual or public servant to lodge a com¬ 
plaint against the person concerned with res¬ 
pect to his conduct which amounted to an 
offence. Such complaint would be lodged 
before the proper Court and could not be tried 
by the same Panchayati Adalat. On general 
principles applicable to the trial of every cri¬ 
minal case the party concerned in the inci¬ 
dent leading to the commission of the offence 
cannot be the judge of that case. In the Pan¬ 
chayat Raj Act S. 49 sub-s. (3) specifically 
provides that: 

“No panch or sarpanch shall take part in. 
any case, suit or proceeding to which he or 
any near relation, employer, employee or 
partner in business of his is a party or in 
which any of them may be personally 
interested.” 

The members of the Panchayati Adalat who 
issued notice to the applicant and who are the 
real complainants against him are persons in¬ 
terested in this matter and could not have 
taken part in its decision even if his Pan¬ 
chayati Adalat itself was competent to punish 
the applicant for this particular offence. 
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(4) Section 52, Panchayat Raj Act just 
enumerates the various onences over which a 
iPancnayr u Adalat has jurisdiction. Oi course, 
it can try a complaint of an offence under 
S. 172, I. P. C. if made by a person otner than 
the Panchayati Adalat itself. The Panchayati 
Adalat and the Sub-Divisional Magistrate failed 
to see this point which should have been ob¬ 
vious enough. 

(5) Section 195 (1), Criminal P. C. bars any 
Court from taking cognizance of an offence 
punishable under S. 172, I. P. C. except on the 
complaint in writing of the public servant 
concerned or by some other public servant 
under whom he is subordinate. It follows that 
this Panchayati Adalat could not have taken 
cognizance of this offence even though it is 
competent to try such offences under S. 52, 
Panchayat Raj Act without there being a 
formal complaint against the applicant of his 
committing the offence under S. 172, I. P. C. 
No such complaint was before this Panchayati 
Adalat and could not have been. It would be 
improper that the Panchayati Adalat should 
have formally lodged a complaint before itself. 
The complaint would have to be lodged 
before the Sub-Divisional Magistrate who, in 
the circumstances, will have to quash the 
jurisdiction of the Panchayati Adalat with res¬ 
pect to the commission of the offence which 
took place within its jurisdiction. 

(6) In view of the above I allow this appli¬ 

cation, set aside the conviction of the appli¬ 
cant by the Panchayati Adalat of the offence 
under S. 172, I. P. C. and also the sentence of 
Rs. 85/- fine. I further order that the fine, 
if paid, shall be refunded to the applicant. 
B/D.R.R. Application allowed. 
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WALI ULLAH J. 

Khair Ullah, Appellant v. B. Jai Ram Singh 
and another, Respondents. 

Ex. Second Appeal No. 183 of 1950, D/- 
0-3-1952, 

Limitation Act (1908), Art. 182 (5) — 
Proper Court — Abolition and revival of Court 
passing the decree — Applications for execu¬ 
tion to revived Court — Validity _ (Civil 
P- C (1908), Ss. 37(b), 38) — (Bengal, Agra 
and Assam Civil Courts Act (1887), S. 17) ^ 

Awa i .- r f e n» wa -«, pa ^ sed in 1936 by an 
Additional Munsiff s Court which was abo¬ 
lished thereafter in 1937 and its business 
was transferred to Munsiff’s Court. But 
three years, the Court was revived 
with the same jurisdiction and the decree- 
holder filed first four execution appliea- 

in°']L 1 ^. tha - t «. CO o rt - The fifth was flled 
in the Munsiff s Court and it was objected 

to as barred by limitation as first four 

petitions were not in accordance with law, 

h n? made i° Proper c °nrt. 
r* at (1) a ,® on 1110 dates of the pre- 
vious four applications the Additional 
Munsif s Court was in existence and had 

10 entertain the suit on 
J5? s ® datea » ^ was the ‘Court which passed 

(bl civiTp W r hm 38 rc L ad with s - 37 
DPr’ F’ and as . such was the pro- 

anni; C ?- Urt t° entertain the execution 

?o PP irnni 0nS ^ T . hey J were > therefore, made 
wifE i P r C °A U , r ^ and were in accordance 

1938 A?l W 1ifi A |V r 929 £l\> 677 and AIR 

Rel on 1I6> Dlstmg ‘ ; AIR 1926 p at 209, 

n ^ Pd^her that the fact that the" busl- 
ness of the Court abolished is transferred 


to another Court can have no relevancy 
and cannot affect, in any way, the juris¬ 
diction of the Court which, after having 
been abolished once, comes into existence 
again as, S. 17, Civil Courts Act, merely 
relates to continuance of proceedings 
which are pending in one Court which is 
abolished and are later transferred to 
another Court. (Para 21) 

Anno: Lim. Act, Art. 182 (5) N. 87; Civil P. C„ 
S. 37 N. 2, 3. 

Shnpat Sahai Srivastava, for Appellant; 
Harnandan Pd., for Respondents. 
REFERENCES: Courtwise/Chronological/ Paras 
C29) AIR 1929 All 677: (118 Ind Cas 670) 9, 14 
(’38) AIR 1938 All 116: (174 Ind Cas 254) 9, 17 
C26) AIR 1926 Pat 209: (4 Pat 688) 10, 19 

JUDGMENT: This is an appeal by the 
judgment-debtor. It arises out of the dismissal 
of certain objections filed by the appellant. 

(2) It appears that a decree for Rs. 1486/- 
was passed on 7-10-1936, in favour of Suraj 
Prasad Singh, father of the respondents, against 
the appellant, Haji Khairullah. It was passed 
by the Court of the Additional Munsif. That 
Court appears to have been abolished soon 
after, namely, on 3-1-1937. It was, however, 
again revived after sometime and was in exis¬ 
tence at the time when the first application for 
execution was made on 7-10-1939. That appli¬ 
cation was made to the Court of the Additional 
Munsif. Eventually, the application was dis¬ 
missed for want of prosecution on 18-10-1939. 

(3) The next application for execution was 
made on 19-2-1943, which was dismissed on 
30-3-1943. A third application for execution 
was made on 5-4-1943. It was dismissed on 25- 
5-1943. A fourth application for execution was 
mac.e on 11-5-1946, and it was dismissed on 
18-7-1946. 

(4) A fifth application for execution of the 
decree was made on 17-7-1948. It was made 
in the Court of the Munsif. It is this applica¬ 
tion which has given rise to the present appeal 

(5) Objections were filed on behalf of the 

appellant to the execution of the decree. The 
main objection urged was that the application 
was barred by limitation inasmuch as the pro¬ 
ceedings in connection with the first, second, 
third, and fourth applications for execution 
had not been validly taken. Reliance was 
Placed on Art. 182(5), Limitation Act. Under 
tlus provision, three years’ period of limitation 
is to be reckoned from the date of the final 
order passed ‘on an application made in accord- 
a % *° P^Per court for execution’. 

■J. 6 ) The . C ° urts be low have dismissed the ob- 

£adr™“1„ h t7m e held ,hi “ ‘ he ap ‘ ,1Icati ° 1 ' » aa 

(7-8) Learned counsel for the appellant has. 

H°;s te = n< ^ d tha . 1 * he application is barred by time^ 

Court *whioh 1 °\ at the Additional Munsifs 
urt which passed the decree on 7 - 10-1 Q^R 

the four previous applications for exccEn of 
comequanfly aw SJuMtoC 1 ' aW “ 4 

An 

ML Champi Bai v. Peary Lai’, AIR 1933 All 
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(10) On the other hand, learned counsel for 
the respondents has relied on the case of — 

Bibi Khodaijatul Kobra v. Harihar Missar’, 
AIR 1926 Pat. 209. This is the ruling on which 
both the Courts below have also relied. It 
seems to me quite clear that in the present 
case, the Courts below have taken a correct 
view of the law. 

(11) Learned counsel for the appellant has 
invited my attention tq Ss. 37, 38 and 150, Civil 
P. C. Section 37 defines the expression “the 
Court which passed the decree”. Section 38 
declares that a decree may be executed either 
by the Court which passed it or by the Court 
to which it is sent for execution. The expres¬ 
sion, “the Court which passed it” necessarily 
refers back to S. 37 where the expression has 
been explained. Section 37(b) deals with a 
case where the Court of first instance has 
ceased to exist or to have jurisdiction to exe¬ 
cute the decree. In such an event, the Court 
which, if the suit wherein the decree was pass¬ 
ed was instituted at the time of making the 
application for the execution of the decree, 
would have jurisdiction to try such suit. In 
the present case, on the dates when the first 
four applications for execution of the decree 
were made, the Court of the Additional Munsif 
was in existence. Further that Court on that 
date would have jurisdiction to entertain the 
suit if the suit wherein the decree was passed 
was to be instituted on that date. It follows, 
therefore, that at the time of the making of 
the application for execution, on all those four 
occasions, the Court of the Additional Munsif 
would be a Court which must be deemed to be 
a Court which passed the decree within the 
meaning of that expression as given in S. 37, 
Civil P. C. 

(12) It seems to me, therefore, clear that the 
Court of the Additional Munsif in which the 
first four applications for execution were made. 

| was the proper Court to entertain the applica- 
| tion. Each one of those applications must, 
j therefore, be considered as an application made 
in accordance with law to the proper Court, 
within the meaning of Art. 182 (5), Limitation 
Act. 

(13) Looked at from this point of view, the 
present application for execution made on 17- 
7-1948. must be held to be within time. 

(14) As mentioned above, learned counsel for 
the appellant has relied uoon the case of — 
‘Maqbul Ahmed v. Pateshri Partab Narain 
Singh 1 , AIR 1929 All 677. That case is clearly 
distinguishable. That was a case in which a 
preliminary decree for sale had been passed 
by the Additional Subordinate Judge. Owing 
to certain defects of form in which the decree 
had been drawn up, the decree-holder endea¬ 
voured to execute his simple money decree. 
Objections were, however, raised by some of 
the judgment-debtors that the decree was mere¬ 
ly a preliminary decree and a final decree had 
not yet been passed. The decree was, there¬ 
fore," not capable of execution. A lot of time 
elapsed and eventually an application was made 
for the preparation of a final decree. Objection 
was raised that the application was barred by 
time. Limitation was sought to be saved by 
reference to the provisions of Ss. 4 and 14(2), 
Limitation Act. 

(15) On a consideration of the whole matter, 
the Division Bench of two learned Judges of 
this Court held that limitation was not saved 
in view of the provisions of Ss. 4 and 14(2), 


Limitation Act. In the course of their judg¬ 
ment, the learned Judges have dealt with the 
contention raised before them. It was to the 
effect that the application for preparation of 
the final decree was properly filed in the Court 
of the Additional Subordinate Judge at Basti 
because the decree had been passed by the Addl. 
Judge and not by the Subordinate Judge. The 
learned Judges repelled this contention by point¬ 
ing out that “the Court of the Additional Sub¬ 
ordinate Judge which was in existence, when 
the decree (preliminary decree) was passed, sub¬ 
sequently came to be abolished and all its work 
was transferred to the Court of the Subordinate 
Judge. A new Additional Subordinate Judge 
was subsequently sent to Basti ‘but the execu¬ 
tion cases which were pending in the Court of 
the Subordinate Judge were not transferred to 
the Additional Subordinate Judge’s Court.’” 

(16) It is clear that the learned Judges in 
that case were dealing with a case in which 
only a ‘preliminary’ decree had been passed 
but the suit was still pending. Further, it is 
clear from the judgment that in that case, after 
the abolition of the Court of the Additional 
Subordinate Judge, all its work i.e. all pending 
work before it. was transferred to the Court of 
the Subordinate Judge. 

(17) The next case relied upon by learned 
counsel is that of — ‘Mt. Champi Bai v. Pearey 
Lai*, AIR 1938 All 116. In this case, Allsop, 
J. had before him the relevant notifications. 
The learned Judge construed the notifications 
before him in the light of the provisions of 
S. 13 (1), Bengal, Agra and Assam Civil Courts 
Act, 1887. It was then observed: 

“The question whether any particular civil 

business was cognizable. would depend 

upon orders passed by the District Judge 
subject to any general or special orders pas¬ 
sed by this Court.” 

(18) In the present case, the relevant notifi¬ 
cations are not on the record and learned coun¬ 
sel is, therefore, not in a position to refer to 
any of the notifications from which an infer¬ 
ence may be drawn one way or the other with 
regard to the jurisdiction conferred on the 
Court of the Additional Munsif when it was 
revived. It seems to me. therefore, that the 
provisions of S. 13 can be of no assistance to 
the appellant. 

(19) The view which I have expressed above 
receives strong support from the Division Bench 
of the Patna High Court in the case of — ‘Bibi 
Khodaijatul Kobra v. Harihar Missar’, AIR 
1926 Pat 209. It was held in that case: 

“Where the Court which passes a decree is 
abolished but is subsequently re-established, 
it can execute the decree provided it would 
have jurisdiction to try the suit to which the 
decree relates if it were instituted at the time 
of the application for execution.” 

(20) The learned Judges relied on the provi¬ 
sions of Ss. 37 and 38. C. P. C. With reference 
to S. 37 (b), it was held: 

“Even if a Court ceases to exist, it can again 
be revived and if another Court of the same 
designation is established within the district 
with the same jurisdiction it can be said that 
it is the same Court.” 

(21) In view of the provisions of S. 37 (b). 
Civil P. C., it seems to me that the Court of 
the Additional Munsif which was re-established, 
must be held to have jurisdiction in the mat¬ 
ter. There is nothing in the oresent case to 
shew that the ordinary jurisdiction of that 
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Court had been curtailed by any order made by 
the Local Government under S. 13, Bengal, 
Agra and Assam Civil Courts Act, 1887. Sec¬ 
tion 17, Civil Courts Act, also, to my mind, 
gives no assistance to the learned counsel for 
the appellant. In my view, alter the passing of 
the decree for money, on 7-10-1936, the suit, 
pending in the Court of the Additional Munsif, 
terminated. Thereafter, the Court of the Addi¬ 
tional Munsif was abolished, but before three 
years had elapsed from the date of the decree, 
it was re-established. The first application for 
execution was made, as already noted, on 
7-10-1939. On that date, the Court of the 
Additional Munsif which had originally passed 
the decree was again in existence. An appli¬ 
cation for execution which was made on that 
date was made actually in the Court which 
had passed the decree. No proceedings in the 
nature of execution proceedings were pending 
at the time when the Court was abolished in 
the first instance. As a matter of fact, no such 
proceedings had been started till then; nor 
were they started during the period that that 
Court had ceased to exist. In view of these 
considerations, it seems to me that the fact 
that the business of thf Court abolished is 
transferred to another Court can have no re¬ 
levancy and cannot affect, in any way, the 
jurisdiction of the Court which, after having 
been abolished once, comes into existence 
again. In my view, S. 17, Civil Courts Act. 
merely relates to continuance of proceedings 
which are pending in one Court which is 
abolished and are later transferred to another 
Court. 

(22) For the reasons given above, in my judg¬ 
ment, there is no force in this appeal. It is 
accordingly dismissed with C06ts. 

(23) Learned counsel for the appellant has 

prayed for leave to appeal to a Division Bench 
of the Court. The leave prayed for is granted. 
B/D.R.R. Appeal dismissed. 

A.I.R. 1953 ALLAHABAD 203 (Vol. 40, C.N. 94) 
RAGHUBAR DAYAL AND 
AGARWALA JJ. 

Behari and others, Appellants v. State. 
Criminal Appeal No. 419 of 1951, D/- 29-4-52 

(a) pe| uU Code (1860), S. 34 and S. 300 
Thirdly and Ss. 302 and 304 — Death by single 
lathi blow by one of three persons — Person 
not known — Punishment. 

There was an exchange of abuse be¬ 
tween the deceased and the three accused 
persons and the relations between the 
parties became strained. Shortly after¬ 
wards, the three accused went to the 
choupal of the deceased armed with lathis 
and started belabouring the deceased 
There was only one injury on the head! 

• There were two °* her injuries on the 
shoulders and they were caused by the two 
other accused persons other than the one 
who caused the injury on the head. 

The injury caused on the head was suffi¬ 
cient in the ordinary course of nature to 
cause death. It was not however clear 
irom the evidence on record as to who 
ca “ s ed tf ? e fatal injury on the head 

i *?f ld v, at when death is caused by a 
lathi blow or blows, the nature of the 
offence committed will depend upon (a) 
the intention of the accused, or/and (b) 

iatuS°5?hf e - °- f accu ? ed ’ and (c) the 
nature of the injury caused. Where actual 
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injury caused is sufficient in the ordinary 
course of nature to cause death and it 
could not be said that the injury was acci¬ 
dentally or negligently caused a strong 
presumption arises that the intention was 
to cause the injury which has been caused 
and as such the case would fall under 
cl. 3 of S. 300. It would be particularly 
so if the attack was premeditated. This 
presumption may be rebutted. It is not 
the law that where death is caused by 
one lathi blow alone the oirence will in¬ 
variably fall under S. 304, I. P. C. In 
determining the intention other circum¬ 
stances will also have to be taken into 
consideration. In the present case the 
injury was sufficient in the ordinary course 
of nature to cause death. There was 
nothing to show that the injury was caused 
accidentally or negligently. The presump¬ 
tion, therefore, was that the intention was to 
cause the injury which was actually caused 
or in other words the intention was to give 
a smashing blow on the head. The fact 
that there was one injury only did not 
destroy the presumption, because the force 
with which the blow was caused must 
have been very great. In the absence of 
any dehnite evidence that the intention of 
giving the beating was confined to causing 
simple hurt or grievous hurt or an injury 
likely to cause death ('likely’ used in the 
sense of a lower degree of likelihood), the 
presumption of intention drawn from the 
nature of the injury actually caused re¬ 
mained unshaken. It must, therefore, be 
held that the person who actually caused 
the injury on the head was guilty of 
murder as defined in cl. (3) of S 300. 

(Paras 28, 29) 
The same intention must be attributed 
to the other two persons. Though they 
inflicted simple injuries all the three were 
acting in concert and the intention to be 
inferred must be the intention deducible 
from the entire act committed by all the 
three. The entire act included the injury 
on the head. The intention of the other 
two persons must be gathered not merely 
from the two simple injuries which they 
inflicted but also from the injury on the 
head. When three persons attack another 
with lathis, not upon a sudden quarrel but 
in concert and after previous consultation, 
they must be deemed to be acting with a 
common intention and each one's act must 
be presumed to have been done in further¬ 
ance of the common intention. Hence all 
the three were liable for murder as 
defined in cl. (3) of S. 300. (Paras 30. 32) 

In a case of this nature where only 
one blow on the head was given and the 
latni was an ordinary lathi used by vil¬ 
lagers, neither ringed nor extra heavy, and 

w ,l s 1 ? ot known wh 0 gave the 
if!,? 1 ^ ’ . the Iesser Penalty provided by 

Set SeiS«S ^ 

s-lr*. Srtsf i c 6; d i: kiVi . 15 s - 300 N - 6: 

(b) Penal Code (1860), S. 304—Applicability 

Section 304 will apply to the following 7 

undpr S Case ?>: (1 > when the case falls 

S ? f r - the other of the clauses of 

fo 3 th a f U^n C ° V ^ d the exceptions 
<°Jhat section, (li) when the injury 

hnnH d «Ki r k 0t - of the hlgher degree of likely 
hood which is covered by the expression 
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“sufficient in the ordinary course of nature 
to cause death” but is ot a lower degree of 
likelihood which is generally spoken of as 
an injury “likely to cause death” & the case 
does not fall under cl. (2) of S. 300. (in) 
when the act is done with the knowledge 
that death is likely to ensue but there- is no 
intention to cause death or an injury likely 
to cause death. In such cases there may 
be either no intention to cause any injury 
at all, or there may be an intention to 
cause simple or grievous hurt but not an 
injury likeiy to cause death. (Para 23) 
Anno: Penal Code, S. 304 N. 1. 

(c) Pcnai Code (1860), S. 300, Secondly — 

Applicability. 

Clause (2) of S. 300 refers to the case 
of a person with a peculiar physical con¬ 
dition and to the accused having know¬ 
ledge of that peculiarity. AIR 1949 All 
342, 1950 All U 75 and AIR 1932 Oudh 
186, Not foil, (Para 15) 

Anno: Penal Code, S. 300 N. 5. 

(d) Penal Code (1860), Ss. 299 and 300 — 

Scope of. 

Section 299 defines culpable homicide. 
Culpable homicide is of two kinds, culp¬ 
able homicide amounting to murder and 
culpable homicide not amounting to 
murder. Section 299 cannot be taken to 
be the definition of culpable homicide not 
amounting to murder, as the section 
clearly speaks of culpable homicide simpli- 
citer. The scheme of the Penal Code is 
that first the genus ‘culpable homicide* is 
defined and then murder, which is a 
species of culpable homicide, is defined. 
What is left out of culpable homicide after 
the special characteristics of murder have 
been taken away from it, is culpable homi¬ 
cide not amounting to murder. For this 
reason the Code does not contain any defi¬ 
nition of culpable homicide not amount¬ 
ing to murder. (Para 10) 

Anno: Penal Code, S. 299 N. 1; S. 300 N. 1. 
Bhagwan Das Gupta, for Appellants; J. R. 

Bhatt, Asst. Govt. Advocate, for the State. 
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AGARWALA J.: Behari, Kaddey and Tota, all 
residents of Aghapur, police station Milakpur, dis¬ 
trict Rampur, have appealed against their con¬ 
viction under S. 302, IPC and sentence of death. 
There is also before us a reference for the con¬ 
firmation of the sentence of death. 

(2) The prosecution case against the appellants 
was that Tota appellant, aged 20 years, a gardener, 
was on visiting terms with the deceased Khargi, 


a barber. For some time past Tota started to 
associate with Behari and Kaddey, appellants, 
and severed his connection with Khargi deceased! 
Tms was not liked by Khargi and he asked Tota 
to pay visits to him. Upon this there was an 
exenange oi abuse between the deceased and the 
appenants and the relations between the parties 
became strained. On 22-3-1950 a little after 
sunrise the three appellants went to the choupal 
of the deceased armed with lathis and started 
belabouring the deceased. A river flows below the 
choupal ot the deceased. After receiving injuries 
the deceased fell into the river. The appellants 
assaulted the deceased with lathis even after he 
had fallen in the river till he died and was 
drowned and his body was washed away by the 
river. 

(3) The villagers searched for the body of the 
deceased but could not find it. Later on, the 
body was found by the Sub-Inspector in a canal 
about half a mile from the place of occurrence. 
The body had been eaten by tortoises and the 
head and the face were bitten off and the skin 
had dropped off. The eye lids were absent. The 
post mortem examination was held the next day 
at about 1 P. M. The visible injuries on the 
body consisted of a contusion 2”x3*’ on the left 
shoulder and another, contusion 1" x 1” on the 
right shoulder. Soft tissues of head and neck 
were absent. There was a tria radia fracture of 
right parietal bone. 

In the brain there was clotted blood in an 
area 4 ,, x4 ,, on the right lobe of cerebrum. The 
membrances were congested with petechial 
haemorrhage. In the opinion of the doctor, who 
performed the post mortem examination, death 
was due to coma following the injury on the head. 
The doctor in his statement in Court stated that 
the head injury could have been caused by one 
blow or by more than one blow and that the death 
was due to head injury and not to drowning be¬ 
cause there was not much bloating and the 
deceased had not sucked in a large amount of 
water. 

(4) The appellants denied the commission of 
the offence and said that they had been prose¬ 
cuted on account of enmity. In support of the 
prosecution case, Mohan, son of the deceased, 
who lodged the first information report, Masih 
Charan sweeper, who was grazing pigs on the 
bank of the river at the time of murder, Ishri, 
Bandu, Ghanshiam and Tirki, who were ploughing 
their fields at the banks of the river, were pro¬ 
duced as eye-witnesses of the incident. The 
statements of these witnesses are not free from 
contradictions. But having given our best con¬ 
sideration to the arguments of the learned counsel 
for the appellants upon the question whether 
they should be believed or not, we have come to 
the conclusion that in substance their statement 
that the appellants beat the deceased with lathis 
is true, but that the prosecution case that the 
deceased was beaten even after he had fallen in 
the river has not been satisfactorily established. 

(5) Having regard to the statement of the 
doctor we are satisfied that the deceased met 
his death as a result of coma caused by haemorr¬ 
hage in the brain consequent upon the injury on 
the head and not by drowning. It is possible 
that there was only one injury on the head. 
There were two other injuries on the shoulders 
and they must have been caused by the two other 
persons. 

(6) As the question whether the injury received 
by the deceased on the head, though it caused 
death of the deceased, was sufficient in the ordi¬ 
nary course of nature to cause death, was not 
cleared up in the court below: we examined the 
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doctor in this Court. He has stated that the injury 
caused in the present case was sufficient in the 
ordinary course of nature to cause death. 

(7) It is not clear from the evidence on record 
las to who caused the fatal injury on the head. 

(8) The question then is what offence has been 
committed by the person who caused the injury 
on the head and what offence has been committed 
by the other two appellants, having regard to the 
applicability of Ss. 34 and 35, Penal Code. It is 
contended by learned counsel for the appellants 
that the person who caused the injury on the 
head could not be held guilty of murder under 
S. 302, I. P. c., but must at the most be held 
guilty of culpable homicide not amounting to 
murder under S. 304, L P. C. and that the other 
two accused, having regard to the common inten¬ 
tion of them all, which was merely to beat the 
deceased could not be held guilty either of murder 
or of culpable homicide not amounting to murder 
but oniy of causing simple injuries, even if S 34 
or 35, I. P. C. were applied to the case 

A large number of authorities have been 
cited before us, which are not easily reconcilable. 
Opinions expressed in cases decided bv the 
various Courts in India differ not only ’ with 
regard to the application of Ss. 299, 300 and 304 
c ‘ 10 the Particular facts of a case but also 
rC T f ard A? l A e true meanin e of those sec- 
thA JL™ t ‘} erefor , e ' necessary first to examine 

tae meSg ™ ““ ‘° de,erm ‘ ne ,heIr 

299 defines culpable homicide 
Culpable homicide is of two kinds, culpable homi¬ 
cide amounting to murder and culpable homicide 
not amounting to murder. It is strange that in 
some cases S. 299 has been taken to be the defini- 

rrmrH° f C ui!? ab e homicide not. amountin'” to 
murder, although the section clearly snpnVc n r 

culpable homicide simpliciter. The scheme nf thl 

3? ■SS* hoS! 

amounting to murder. P homicide not 

11 « pm a. 299 


Section 299 

A person com. 
nhts culpable 
homicide, if the 
act by which the 
death is caused is 
done. 

(a) With the in¬ 
tention of causing 
death, 

(b) With the in¬ 
tention of caunng 
such bodily injury 
as is likely to cause 
death, 

(c) With tho 
knowledgo that. . . 
the act is likely to 
cause death. 


Clause (a) of 
of S. 300. Clause 


__Section 300 

C€rtain exceptions culpa- 
ble homiwde is murder, if the act by 

m h wu e », d< fk th ‘- s c:lDSed is d0Qe - 7 
death, W h h ° wtcatioa 0{ canning 

the intcntion of causing 
foch bodily injury ss the offende? 

knows to be likely to cause the dmth 

2uS, P6re0n t0Wh0m the b “rmis 

(3) With the intention of causing 
bnd>ly.injury.to any person. amHhe 

'"‘f nded to be inflicted 

it must in all probability S death 

jor incurring the riak. ^ 

“rresponds with cL <« 
(b of s - 299 corresponds with 
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els. (2) and (3) of S. 300, and cL (c) of S. 299 
corresponds with cl. f4) of S. 300. 

(11) Clause (b) of S. 299 and ci. (3) of S. 300.’ 
Clause (b) of s. 299 speaks of intention to 
cause an injury likely to cause death. Clause (3) 
of S. 300 speaks of an intention to cause bodily 
injury whicn injury is sufficient in the ordinary 
course of nature to cause death. The word ‘likely’ 
means ‘probably’. It is distinguished from ‘pos¬ 
sibly . When the chances of a thing happening are 
even with or greater than, its not happening, 
we say’ that the thing will ‘probably’ happen. 
When the chances of its haDpenmg are verv high 
we say that it will ‘most probably 1 happen. An 
injury sufficient in the ordinary course of nature 
to cause death" merely means that death will be 

P i, obable ' resuit of the injury having 
regard .to ordinary course of nature. The exnre- 

2 h d f. not mean that death must result in 
which such an injury is caused. 

«Sr ef0re ’ 1116 ex P ressi °n "sufficient in the 
ordinary course of nature" is a species of th* 

^ en i^*d W in y ' ^ SS ' 299 and 304 ‘ the word ‘l^eir 
. * comprehensive sense as including 
the higher and the lower degrees of likeli 
hood. This is very often lost sight of in s 300 ' 

betweerf an Offence .Kfuntol VtoKiS 

Where ,h ' 

c —"» 

rilv imn ir-H tvw *u is not necessa- 

S- 300. the intention sookef A “L rS ° f 
particular injury which in to cause a 

nature as is ordinarily sufficient °* Sl i ch a 
It is not necessary that thn *a PP , >c j c^yse death. 

the knowledge that the^inSSw *h Sh ° f uld have 
cause will be sufficient in t^ mtends 
of nature to cause death. the ordinar y course 

(13) In this connection the gasp of 
V. Damullya MoUa‘, Affi mi rni in Emperor 

very often quoted in surant nfth. 261 ( ? B) ‘ * 
must be proved that th»„ ot Jte v^w that it 
that the injury which h P F* knowledge 

suflictat ta Se orttoi; «« wL 

cause death. This o rryZ nature to 

In that case there was a tnvS? ° f tha J decision * 
husband and wife thp huch '!? Quarrel between 
wife with a lathi «^d?h£ first b <*t his 

and hit her on thf Sead wK “ P Water P°* 

a SPSS'S 

sjr.-jr rg IET ® *-» 
srs? e sar* * asTwifys 

Rankin, C. J., observed: 

any amount 1 of reasor^^fr 5 no ^ con cluded by 
that the injury SSfXd in mere 
death. What one has to se ? ff Ct fi re . sult 
degree of injury did the marT’ ^ 
ndly. what did he Low STo and ^ 

of such injury. i n this ^ Sequences 

quite entitled to find tfit £% ^ ^ were 
the amount of injury which hl d ° ot , J know that 

he s.™* tte a :“Se h Lrr b d y d a ° ““ 
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‘ sufficient in the ordinary course of nature 
to cause death” but is ot a lower degree of 
likelihood which is generally spoken of as 
an injury "likely to cause death" & the case 
does not fall under cl. (2) of S. 300. (iii) 
when the act is done with the knowledge 
that death is likely to ensue but there-is no 
intention to cause death or an injury likely 
to cause death. In such cases there may 
be either no intention to cause any injury 
at all, or there may be an intention to 
cause simple or grievous hurt but not an 
injury Jikeiy to cause death. (Para 23) 
Anno: Penal Code, S. 304 N. 1. 

(c) Penal Code (1360), S. 300, Secondly — 

Applicability. 

Clause (2) of S. 300 refers to the case 
of a person with a peculiar physical con¬ 
dition and to the accused having know¬ 
ledge of that peculiarity. AIR 1949 All 
342, 1950 All LJ 75 and AIR 1932 Oudh 
186, Not foil. (Para 15) 

Anno: Penal Code, S. 300 N. 5. 

(d) Penal Code (1860), Ss. 299 and 300 — 

Scope of. 

Section 299 defines culpable homicide. 
Culpable homicide is of two kinds, culp¬ 
able homicide amounting to murder and 
culpable homicide not amounting to 
murder. Section 299 cannot be taken to 
be the definition of culpable homicide not 
amounting to murder, as the section 
clearly speaks of culpable homicide simpli- 
citer. The scheme of the Penal Code is 
that first the genus ‘culpable homicide* is 
defined and then murder, which is a 
species of culpable homicide, is defined. 
What is left out of culpable homicide after 
the special characteristics of murder have 
been taken away from it, is cuipable homi¬ 
cide not amounting to murder. For this 
reason the Code does not contain any defi¬ 
nition of culpable homicide not amount¬ 
ing to murder. (Para 10) 

Anno: Penal Code, S. 299 N. 1; S. 300 N. 1. 
Bhagwan Das Gupta, for Appellants; J. R. 

Bhatt, Asst. Govt. Advocate, lor the State. 

REFERENCES: Courtwise/Chronological/ Paras 


(’19) 17 All LJ 985: (AIR 1919 All 445: 

20 Cri LJ 767) 25 

(’23) 21 All LJ 316: (AIR 1923 All 355(2): 

24 Cri LJ 753) 25 

(’29) 1929 All LJ 244: (AIR 1929 All 160: 

30 Cri U 559) 25 

(’36) 1936 All LJ 73 27 

(’36) 1936 All LJ 333 27 

(’49) AIR 1949 All 342: (50 Cri LJ 535) 18 

(’50) 1950 All LJ 75 19 

(’51) Cri. Appeal No. 1072 of 1949, 

DA 27-3-1951 (All) 27 

(’75-77) 1 Bom 342 16 


(’31) AIR 1931 Cal 261: (32 Cri LJ 187 SB) 13 
(’46) AIR 1946 Nag 120: (47 Cri LJ 441) 16 

(’32) AIR 1932 Oudh 186: (33 Cri U 561) 20 

(’42) 1942 Oudh WN 316: (AIR 1942 
Oudh 368: 43 Cri LJ 634) 19 

(’40) AIR 1940 Rang 259: (42 Cri LJ 
124 FB) 16 

AGARWALA J.: Behari, Kaddey and Tota, all 
residents of Aghapur, police station Milakpur, dis¬ 
trict Rampur, have appealed against their con¬ 
viction under S. 302, IPC and sentence of death. 
There is also before us a reference for the con¬ 
firmation of the sentence of death. 

(2) The prosecution case against the appellants 
was that Tota appellant, aged 20 years, a gardener, 
was on visiting terms with the deceased Khargi, 


a barber. For some time past Tota started to 
associate with Behari and Kaddey, appellants, 
and se.-ered his connection with Khargi deceased! 
Tms was not liked by Khargi and he asked Tota 
to pay visits to him. Upon this there was an 
exenange of abuse between the deceased and the 
appellants and the relations between the parties 
became strained. On 22-8-1950 a little alter 
sunrise the three appellants went to the choupal 
of the deceased armed with lathis and started 
belabouring the deceased. A river flows below the 
choupal ol the deceased. After receiving injuries 
the deceased fell into the river. The appellants 
assaulted the deceased with lathis even alter he 
had fallen in the river till he died and was 
drowned and his body was washed away by the 
river. 

(3) The villagers searched for the body of the 
deceased but could not find it. Later on, the 
body was found by the Sub-Inspector in a canal 
about half a mile from the place of occurrence. 
The body had been eaten by tortoises and the 
head and the face were bitten off and the skin 
had dropped off. The eye lids were absent. The 
post mortem examination was held the next day 
at about 1 P. M. The visible injuries on the 
body consisted of a contusion 2" x3" on the left 
shoulder and another, contusion 1" x 1 " on the 
right shoulder. Soft tissues of head and neck 
were absent. There was a tria radia fracture of 
right parietal bone. 

In the brain there was clotted blood in an 
area 4 , 'x4" on the right lobe of cerebrum. The 
membrances were congested with petechial 
haemorrhage. In the opinion of the doctor, who 
performed the post mortem examination, death 
was due to coma following the injury on the head. 
Tne doctor in his statement in Court stated that 
the head injury could have been caused by one 
blow or by more than one blow and that the deatli 
was due to head injury and not to drowning be¬ 
cause there was not much bloating and the 
deceased had not sucked in a large amount of 
water. 

(4) The appellants denied the commission of 
the offence and said that they had been prose¬ 
cuted on account of enmity. In support of the 
prosecution case, Mohan, son of the deceased, 
who lodged the first information report, Masih 
Charan sweeper, who was grazing pigs on the 
bank of the river at the time of murder, Ishri, 
Bandu, Ghanshiam and Tirki, who were ploughing 
their fields at the banks of the river, were pro¬ 
duced as eye-witnesses of the incident. The 
statements of these witnesses are not free from 
contradictions. But having given our best con¬ 
sideration to the arguments of the learned counsel 
for the appellants upon the question whether 
they should be believed or not, we have come to 
the conclusion that in substance their statement 
that the appellants beat the deceased with lathis 
is true, but that the prosecution case that the 
deceased was beaten even after he had fallen in 
the river has not been satisfactorily established. 

(5) Having regard to the statement of the 
doctor we are satisfied that the deceased met 
his death as a result of coma caused by haemorr¬ 
hage in the brain consequent upon the injury on 
the head and not by drowning. It is possible 
that there was only one injury on the head. 
There were two other injuries on the shoulders 
and they must have been caused by the two other 
persons. 

(6) As the question whether the injury received 
by the deceased on the head, though it caused 
death of the deceased, was sufficient in the ordi¬ 
nary course of nature to cause death, was not 
cleared up in the court below; we examined the 
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doctor in this Court. He has stated that the injury 
caused in the present case was sufficient in the 
ordinary course of nature to cause death. 

(7) It is not clear from the evidence on record 
las to who caused the fatal injury on the head. 

(8) The question then is what offence has been 
committed by the person who caused the injury 
on the head and what offence has been committed 
by the other two appellants, having regard to the 
applicability of Ss. 34 and 35, Penal Code. It is 
contended by learned counsel for the appellants 
that the person who caused the injury on the 
head could not be held guilty of murder under 
S. 302, I. P. C., but must at the most be held 
guilty of culpable homicide not amounting to 
murder under S. 304, L P. C. and that the other 
two accused, having regard to the common inten¬ 
tion of them all, which was merely to beat the 
deceased, could not be held guilty either of murder 
or of culpable homicide not amounting to murder 
but only of causing simple injuries, even if S. 34 
or 35, I. P. C. were applied to the case. 

(9) A large number of authorities have been 
cited before us. which are not easily reconcilable. 
Opinions expressed in cases decided bv the 
various Courts in India differ not only ’ with 
regard to the application of Ss. 299, 300 and 304, 
I. P. C. to the particular facts of a case but also 
with regard to the true meaning of those sec¬ 
tions. It is, therefore, necessary first to examine 
the sections • themselves and to determine their 
true meaning. 

(10) Section 299 defines culpable homicide. 
Culpable homicide is of two kinds, culpable homi¬ 
cide amounting to murder and culpable homicide 
not amounting to murder. It is strange that in 
some cases S. 299 has been taken to be the defini¬ 
tion of culpable homicide not amounting to 
murder, although the section clearly speaks of 
culpable homicide simpliciter. The scheme of the 
Pena 1 Code is that first the genus ‘culpable homi¬ 
cide is defined and then murder, which is a 
pecies of culpable homicide, is defined. What 
is left out of culpable homicide after the special 
characteristics of murder have been taken away 
from it, is culpable homicide not amounting to 
murder. For this reason the Code does not con- 

2 LS 5 , £*£££• 01 culsaHe homlclde “ 
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Section 299 

A person com- 
mits culpable 
homicide, if the 
act by which the 
death is caused is 
done. 

(a) With the in¬ 
tention of causing 
death, 

(b) With the in¬ 
tention of causing 
such bodily injury 
as is likely to cause 
death, 

(o) With the 
knowledge that. . . 
the act is likely to 
cause death. 


Clause (a) of 
of S. 300. Clause 


__Section 300 

Subject to certain exceptions culpa¬ 
ble homicide is murder, if the act by 
which the death is caused is done. 

death intcntion oi causing 

(2) With the intention of causing 
such bodily injury as the offender 
knows to be likely to cause the death 
of the person to whom the harm is 
caused, 

(3) With the intention of causing 
bodily jnjury to any person, and the 
boddy injury intended to be inflicted 
is surtcient in the ordinary course of 
Dature to cause death, 

(4) With the knowledge that the 

act is so imminently dangerous that 
it must in all probability cause death, 
or such bodily injury as is likely to 
cause death, and there is no excuse 
for incurring the risk. 

S. 299 eon-esponds with cL (l) 
(b) of s. 299 corresponds with 


els. (2) and (3) of S. 300, and cl. (c) of S. 299 
corresponds with cl. (4) of S. 300. 

(11) ‘Clause (b) of S. 299 and cl. (3) of S. 300.’ 

Clause (b) of S. 299 speaks of intention to 

cause an injury likely to cause death. Clause (3) 
of S. 300 speaks of an intention to cause bodily 
injury which injury is sufficient in the ordinary 
course of nature to cause death. The word 'likely' 
means -probably’. It is distinguished from ‘pos¬ 
sibly'. When the chances of a thing happening are 
even with or greater than, its not happening, 
we say that the thing will "probably" happen. 
When the chances of its happening are very high, 
we say that it will ‘most probably' happen. An 
injury "sufficient in the ordinary course of nature 
to cause death” merely means that death will be 
the 'most probable' result of the injury having 
regard .to ordinary course of nature. The expre¬ 
ssion does not mean that death must result in 
which such an injury is caused. 

Therefore, the expression "sufficient in the 
ordinary course of nature” is a species of the 
genus 'likely'. In Ss. 299 and 304, the word 'likely' 
is used in a comprehensive sense as including 
both the higher and the lower degrees of likeli¬ 
hood. This is very often lost sight of. In S. 300, 
the word 'likely' is used in the sense of a higher 
degree of likelihood only as subsequent discussion 
will show. In common parlance, however, the 
word ‘likely’ is used only as denoting a lower 
degree of likelihood. It is in this sense that the 
word is used in decided cases to distinguish 
between an offence falling under S. 302 from that 
falling under S. 304. I shall also'hereafter use it 
in that sense except where the contrary anpears 
from the context. 

(12) When we talk of the intention of causing 

an injurylikely to cause death' it is not necessa- 

nly implied that the consequences of the injury 

are foreseen. All that is necessary to be shown 

•* m?Ji„ su , ch £U1 *5“* was intended as in fact 

£ nn t h ca t uso f . death - So ^o in cl. (3) of 
S. 300, the intention spoken of is to cause a 

particular injury which in fact is of such a 

Tt 'if'Lf 15 ordinaril y sufficient to cause death 
I? 0t pessary that the accused should have 
the knowledge that the injury he intends tn 
cause will be sufficient in the ordinSy c^urse 
of nature to cause death. y urse 

(13) In this connection the case of — -EniDeror 
v. DamuUya Molla', AIR 1931 Cal 261 <sbT 5 
very often quoted in support of the view that it 
must be proved that the accused had taowledge 
that the injury which he intended to cause wls 

0.1h^,5r P SeS E "S STL* Sr 

O. J., observed: 

25 M 5 reasoning 3 from°the >rlCll,deC f by 

Sir.KK'S," 1 ' m “ k&A ss 

quite entitled to find that he dirt w 

the amount of injury which JSmT* l £ at 

he struck the woman on the head by a° Jater 
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pot would likely cause death nor did he intend 

such an injury as in the ordinary course oi 

nature would cause death." 

The learned Chief Justice was endeavouring to 
show that tne injury actually inflicted could not 
have been intended to be inflicted and from that 
point m view his Lordship referred to knowledge 
of the consequence of such injury. As the husband 
could not imagine that he would be causing frac¬ 
ture of the skull by hitting the woman with a 
water pot. he could not be said to have intended 
an injury that would be sufficient in the ordinary 
course ol nature to cause death or even an injury 
which was likely to cause death. 

( 14 i The difficulty that usually arises is ol as¬ 
certaining the intention oi the accused when, say. 
the injury actually caused is fracture oi the 
skull and compression of the brain resultmg 
in death. The injury actually caused is sufficient 
in the ordinary course of nature to cause death. 
Did the accused intend to cause the injury 
actually caused or did he merely intend to cause 
a wound on the head? The presumption is that 
man intends the natural consequences of his 
act But this doctrine cannot be carried too far, 
for otherwise, it would eliminate from the law 
the distinction between intentional and negligent 
or accidental wrong doing. 

The true rule is that where the injury caused 
is not the result of accident or oi negligence, a 
strong presumption arises that the injury caused 
w.as intended to be caused, though this presump¬ 
tion may be rebutted by other circumstances 
e. g. the motive of the accused, the nature ol 
attack, the time and place of attack, the position 
and condition of the deceased, the number of in¬ 
juries, the force used etc. 

(15) -Clause (b) of S. 299 and cl. (2) of S. 300 1 . 
When cl. (3) of S. 300 speaks of an injury 
■sufficient in the ordinary course of nature to 
cause death," it contemplates an injury caused 
to a normal grown up human being, and aoes 
not take account of the special physical condition 
of the person harmed accelerating his aeatj^ 
When an injury which would not be sufficient to 
cause the death of an ordinary grown up human 
being, is sufficient to cause the death of a person 
in a sub-normal state of health, e. g.. by reason 0 

age. disease, or weakness or t u ' 

it is spoken of as an injury "hkelyto cause the 
death of the person 'to whom the harm is 
caused 1 ”, bearing in mind that perams speci. 
physical condition. This is provided for in cl. 

‘YpfrsT'is guilty of murder it tatogMl 
knowledge of the peculiar physical con< ^ n 
another and further having knowledge tha the 
injury intended to be caused will most likely 
result in that person’s death on account of his 
peculiar physical condition, he causes the 
injury to him and death ensues. 

The conclusion that cl. (2) of S. 300 refers to 
the case of a person with a peculiar physical 
'•ondition and to the accused having knowledge of 
that peculiarity, is reached on the following 
considerations: 

(a) A comparison of els. (3) and (2) indicates 
that while in cl. (3), the person to whom the harm 
is caused is not spoken of at all, he is particularly 
mentioned in cl. (2). The inference is irresistible 
that some peculiarity of the person harmed was 
intended by the legislature to be within the know¬ 
ledge of the accused in cl. (2>. 

(b) Illustration 2 to S. 300 which undoubtedly 
illustrates the meaning of cl. (2) also speaks of a 
person with a diseased spleen. 


(c) If no peculiar physical condition of the 
person harmed were intended, then cl. (2) would 
cover a case of an injury which is merely likely 
to cause death and not necessarily “sufficient in 
ihe ordinary course of nature to cause death” 
to be enough to make the offender guilty of 
murder, provided he knows this fact. 

Since there is no direct evidence of knowledge 
of a person and knowledge of a normal human 
being is imputed to all, the condition requiring 
knowledge that the injury is likely to cause death 
of the person harmed (assuming the person 
harmed to be a normal one) will serve no parti¬ 
cular protection to the offender, and in practically 
all cases a person will be held guilty of murder 
even if the injury is not sufficient in the ordi¬ 
nary course of nature to cause death, but is merely 
"likely to cause death”, i. e., even when the pro¬ 
bability of death is not very high. This would 
render cl. (3) wholly superfluous and unnecessary. 

<d> In case of doubt, a penal statute must 
be construed in favour of an accused rather than 
in favour of the prosecution. The present tendency 
is to take a more humanitarian view than used 
to be taken formerly. 

(16) This view is supported by opinion of 
Melville, J. in — *Reg v. Govinda’, 1 Bom 342. 
See also —‘The King v. Aung Nvun\ AIR 1940 
Rang 259 (FB), k —’Babulal Beharilal v. Emperor’, 
AIR 1946 Nag 120. 

(17) In almost every case in which, a somewhat 
contrary opinion seems to have been expressed, 
the case was really governed by cl. (3) of S. 300. 

For example: _ 

(18) (1) In — ‘Ghurey v. Rex*, AIR 1949 All 

342 (decided by P. L. Bhargava J. and one of us* 
a number of injuries were caused on different 
parts of the body, but none on any vital part ol 
the body. Death was due to shock k hemorrhage 
caused by multiple injuries. It was held that the 
multiple injuries inflicted upon the man were 
sufficient in the ordinary course of nature to 
cause death. But it was added any rate weie 

such as were likely to cause death. These 
additional remarks were unnecei 

made under the impression that cl. (2) of S. 300 
applied even to normal persons. On a furthei 
consideration of the matter we have come to a 
contrary conclusion. 

(19) (2) In — 'Mewa v. Rex'. 1950 All LJ 75 
(Kidwai and Chandiramani JJ.) the injuries 
caused were sufficient in the ordinary course oi 
nature to cause death. The opinion expressed in 
—‘Gairaj v. Emperor’, 1942 Oudh WN 316 which 
was referred to with approval in the above case 
restricting the applicability of part 1 of S. 304 
to cases falling under the exceptions to S. 300 is 
with great respect unsupporffible. 

(20) (3) The same remarks apply to —-Emperor 
v. Raffin', AIR 1932 Oudh 186 

(21) Clause (c) of S. 299 and cl. (4) <of S. 300. 

Both require knowledge of the Probability of 

the act causing death. Clause (4 \° { . S ’ 
res this knowledge in a very high degree 
probability. The following factors are necessao • 
P (i) that the act is imminently dangerous. ii> 
that in all probability it will cause death or sudr 

bodilv injury as is likely to cause death, <-nd (m 
that the act is done without any excuse f 
incurring the risk. 

(22) Clause (4) of S. 300 is not intended to 
applv to cases in which a person intends to inflict 
an injury likely to cause death because the 
section speaks of knowledge and not ofintention 
of an injury likely to cause death. Usually it 
applies to cases in which there was no intention 
of causing death or of causing any bodily injury. 


1983 


Behari v. State 


It may, however, also apply to an act in which 
me intention is to cause simple grievous hurt 
merely, but the act is done with the knowledge 
and in the circumstances mentioned in the 
clause. 

(23) As a result of the above discussion it may 
be laid down that S. 304 will apply to the follow¬ 
ing classes of cases, (i) when the case falls under 
one or the other of the clauses of S. 300 but 
it is covered by the exceptions to that section, 
(ii) when the injury caused is not of the higher 
degree of likelihood which is covered by the 
expression "sufficient in the ordinary course of 
nature to cause death” but is of a lower degree 
of likelihood which is generally spoken of as an 
injury "likely to cause death" and the case does 
not fall under cl. (2) of S. 300, (iii> when the act 
is done with the knowledge that death is likely 
to ensue but there is no intention to cause death 
or an injury likely to cause death. In such 
:ases there may be either no intention to cause 
any injury at all, or there may be an intention to 
:ause simple or grievous hurt but not an injury 
likely to cause death. 

(24> When death is caused by a lathi blow or 
blows, the nature of the offence committed will 
depend upon — (a) the intention of the accused, 
or/and (b) the knowledge of the accused, and 
(c) the nature of the injury caused. 

(25) At one time it was considered that the 
wielding of a lathi was an imminently dangerous 
act and that, therefore, when a severe injury 
was caused resulting in death, the case fell with¬ 
in the purview of cL (4) of S. 300 vide —‘Garib 
v. Emperor’, 17 All LJ 985, — ‘Emperor v. Umrao*. 
21 All LJ 316 and — ‘Parshadi v. Emperor’, 1929 
All LJ 244. 

(26) This view has not been consistently followed 
I in this Court. 

(27) In — ‘Perana v. Emperor’, 1936 All LJ 
333, it was observed that 

"the use of lathis is certainly dangerous but 
is not so dangerous that one would suppose 
that anybody would in the ordinary course think 
that death is a probable cause of the use of a 
lathi. Our experience is that lathis are fre¬ 
quently used and result in nothing more than 
injuries which are simple hurts or at the most 
grievous hurts.” 

i fV7o J Sahai v * state ’’ Cri Appeal No. 

1072 of 1949, decided by Sapru and V. Bhar- 

on 27-3-1951, it was observed: 

"TTie learned Sessions Judge appears to think 

wl at fatal ^Juries were caused 

in? wif n, 1S a dan S erou s weapon S. 

knoJ, nght secti0n t0 a PP>y- As is well 

knonu this view no longer finds favour with 

Itr . can ? ot be said of every lathi blow 

n L nfi°Km ( niinmtly dangerous that it must 
m aH Probability cause death or such bodily in¬ 
jury as is likely to cause death.” 

iaflTh e w meS Wher f , death resulted f rom a single 
h }™ on a V1 fa> Part of the body e. g. the 

s m Loaf be f£ h , eI , d that the case fell under 
t J^i eCause the injury intended to be caused 
*“ ch 88 was “likely to cause death” vide — 
A PSjfn v. Emperor'. 1936 All LJ 73. — 'Perana 
v. Emperor'. i 936 AU u 333 t ^ Q onl o! 
these cases cl. (3) of S. 300 was discussed 

in ( fh!^fi re actual injury caused was sufficient 

a* w 

ne injury which has been caused and as <mrh 
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just as it was in the present case. This presump¬ 
tion may be rebutted. It is not the law that 
where death is caused by one lathi blow alone, 
the offence will invariably fall under S. 304, IPC. 
In determining the intention other circumstances 
as have been already mentioned in the earlier 
part of the judgment will also have to be taken 
into consideration. 

(29) In the present case the injury was suffi¬ 
cient in the ordinary course of nature to cause 
death. There is nothing to show that the injury 
was caused accidentally or negligently. The pre¬ 
sumption, therefore, is that the intention was to 
cause the injury which was actually caused or 
in other words the intention was to give a smash¬ 
ing blow' on the head. The fact that there was 
one injury only does not destroy the presump¬ 
tion, because the force with which the blow was 
caused must have been very great. The motive 
was to take revenge on the deceased for having 
abused the appellants though this was in exchange 
of the abuse showered upon the deceased by the 
appellants themselves. 

The motive further was to prevent the deceased 
from asking Tota appellant to visit the deceased. 
The motive w'as not strong enough lor causing 
death. Even if the accused did not have the in¬ 
tention of causing death, they certainly had the 
intention of beating the deceased. In the absence 
of any definite evidence that the intention of giv¬ 
ing the beating was confined to causing simple 
hurt or grievous hurt or an injury likely to cause 
death (‘likely’ used in the sense of a lower degree 
of likelihood), the presumption of intention drawn 
from the nature of the injury actually caused 
remains unshaken. It must, therefore, be held 
that the person who actually caused the injury 
on the head was guilty of murder as defined in 
cl (3) of S. 300. 

(30) The same intention must be attributed to 
the other two persons for the very same reasons 
as stated above. In their case also there is no¬ 
thing to show that the intention of beating was 
merely confined to causing simple hurt or grievous 
hurt or an injury likely to cause death. It is 
true that they inflicted simple injuries but all the 
three were acting in concert and the intention 
to be inferred must be the intention deducible from 
the entire act committed by all the three. The 
entire act included the injury on the head. The 
intention of the other two persons must be 
gathered not merely from the two simple injuries 
w-hicn they inflicted but also from the injury on 
the head. The reason is that under S. 34 when 
f n £^ al a< * * m furtherance of the common 
intention of all, everyone of the joint actors is 
responsible for the entire act. When three persons 

nnorr^i ^f 1< ? ther Wlth lathis, not upon a sudden 
f u Ut n concert and after previous consul¬ 
tation, they must be deemed to be acting with 

Dresim^H n »n nt h nti0I l aad each one ' s act mu st be 
thP rnmln w Ve been done in furtherance of 
the common intention. 

b ° w ! ver '. we con clude that the common 
intention was to give simple hurt or grievous hurt 

?L an »K In Ury llkely t0 cause denth . then the mere 

£ sidficienVfn 1 ^ 1 " *£?• actually caused an in- 
jut} sumcient in the ordinary course of nature 

^ n c . aus . e dea t h would be immaterial and the per- 

would Jot h CtUal iH dl r not cause the fatal injurv 
would not be guilty of murder but would be guiltv 

SlSSH jS le “ or grievous huS Tot 

2L C ^t nu SL be - reason is thatTsuch l 
c«se either the person who caused the fatal in- 

Juit. (injury sufficient in the ordinary course 

Shout iSfnf^f caused ifc eltheTaccidentallv 

without intention of causing such injury, or 
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exceeded the common intention and formed a 
stronger intention of causing an injury* oi that 
nature. 

If he caused the injury without the intention 
of causing the injury sufficient in the ordinary 
course of nature to cause death, he would not be 
guilty of murder under S. 300. but would not (sic» 
be guilty of the offence which would be made out 
upon and (sic) the intention and knowledge at¬ 
tributed to him, i. e. either for simple hurt, for 
grievous hurt, or for culpable homicide not 
amounting to murder, and if he could not be 
held guilty of murder, his associates too could 
not be held guilty of murder. 

If on the other hand he exceeded the original 
•common intention and formed the intention of 
causing the injury which was actually caused, he 
alone would be guilty of causing murder but his 
associates would not be guilty of murder, because 
the act was done by him not in the furtherance 
of the common intention which was of a lower 
degree but in furtherance of a different intention 
which was of a higher degree, and which was 
formed by him alone. It should be remembered 
that S. 34 makes persons liable for the “acts" of 
an associate and does not make them liable for 
the '•offence” which might be committed by an 
associate, and further S. 34 makes persons liable 
for the act of an associate only when the act 
was done “in furtherance of the common inten¬ 
tion” and not in furtherance of a different inten¬ 
tion. 

The intention to cause an injury sufficient in 
the ordinary course of nature to cause death is 
an intention which is quite different from the 
| intention to cause simple hurt or grievous hurt or 
I an injury likely to cause death. 

(32) In the present case, however, as already 
discussed above, there is nothing to show that 
the intention of the person who actually caused 
the fatal blow on the head was different from the 
intention of the others. Hence all the three will 
be liable for murder as defined in cl. (3) of S. 300. 

(33) In a case of this nature where only one 

blow on the head was given and the lathi was 
an ordinary lathi used by villagers, neither ringed 
nor extra heavy, and where it is not known who 
gave the fatal blow, we consider that the lesser 
i penalty provided by law will meet the ends of 
| justice. _ 

(34) The result, therefore, is that while affirm¬ 
ing the conviction of the appellants under S. 302, 
I.P.C. we substitute the sentence of traasportation 
for life in place of the sentence of death imposed 
bv the lower Court. The appeal is allowed only 
to this extent. The reference is rejected. 

B/D.H. Appeal partly allowed. 
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MALIK C. J. AND V. BHARGAVA J. 
Bareilly Corporation Bank Ltd., Bareilly, 
Applicant v. Commissioner of Income-tax, U.P., 
Lucknow, Respondent. 

Misc. Case No. 59 of 1949, D/- 9-9-1952. 

(a) Income-tax Act (1922), Ss. 2 (f»C) and 
10(2) (XI) — Capital or revenue receipt — 
Assessee carrying on banking and money lend¬ 
ing business — Advance of loan in course of 
business — Purchase of property in discharge 
0 f j oan _ Resale at a profit — Transaction 
held was entered into in course of money- 
lending business and that receipts from re-sale 
were revenue receipts. 

The assessee, a limited Banking com¬ 
pany was carrying on the business of 


money-lending on personal or other secu¬ 
rity. Though according to its articles the 
objects of the company included acquisi¬ 
tion of movable or immovable property 
and to sell, improve, manage, etc., or other¬ 
wise deal with the property of the com¬ 
pany, the assessee was not actually carry¬ 
ing out these activities as a business, in 
the course of its banking business it had 
advanced a loan to R. In order to dis¬ 
charge this loan which was mounting up 
R transferred on 1-1-1941 its 3/4th interest 
in the shares, and assets etc., in a Match 
factory. The assessee started making 
transfers of the property so acquired in 
bits. Ultimately this resulted in a profit 
to the assessee in the year 1944 and the 
Income-tax Officer holding it to be the pro¬ 
fits of the money-lending business of the 
assessee in the nature of revenue receipt, 
assessed income-tax on it. It was found 
as a fact that the property under conside¬ 
ration was not purchased by the assessee 
as an investment but were only taken by 
them on being compelled by circumstances 
to accept them as payment towards their 
loan, that the property was accepted in 
lieu of the loan at a time when the value 
of such property was rising in the market 
and it was felt that this was probably the 
only means by which either the loss could 
be cut down or a profit earned on that 
transaction, that the assessee had a rooted 
objection to investing money in immovable 
property so much so that the assessee did 
not buy buildings for the purpose of 
housing its various branches. On a refer¬ 
ence under S. 6G(1), Income-tax Act: 

Held (i) on the statement of the case 
and on the construction of the Articles of 
Association of the Assessee the transac¬ 
tion of purchase of the Match Factory and 
the subsequent sale of those premises in 
different bits could legally be held to be a 
transaction entered into by the assessee in 
the course of its money-lending business; 

(Paras 8, 9) 

(ii) that, in the circumstances of the 
case, the receipts of the assessee by the 
re-sale of the premises of the Match Fac¬ 
tory were revenue receipts. AIR 1951 All 
556, Disting. (Paras 8, 9) 

Anno: Income-tax Act, S. 2 (6c) N. 9; S. 10 
N. 12. 

(b) Income-tax Act (1922), S. 66 — Ques¬ 
tion of fact or law. 

Ordinarily the question whether a cer¬ 
tain property was acquired and sold in the 
course of a transaction entered into when 
carrying on a particular business such as 

money-lending business is a question of 

fact. (Para 5) 

When inferences have to be drawn from 
facts proved, the question whether those 
inferences could or could not be drawn can 
be a question of law: AIR 1950 All 390 and 
1942-10 ITR (Sup.) 27, Ref. (Para 6) 

Anno: I. T. Act, S. 66 N. 4, 10. 

G. S. Pathak. for Applicant; J. Swarup, for 


lesDondent. , . ,, _ 

REFERENCES: Courtwise/Chronological/ Paras 
”50) 1950-18 ITR 286: (AIR 1950 All 390) 6, 
”51) 1951-19 ITR 42: (AIR 1951 All 556) 

”50) 1950-18 ITR 139: (AIR 1950 Bom 200) 
T930) AC 415: (99 LJ KB 318) 

1942) 10 ITR (Sup) 27 5, 

T944) 24 Tax Cases 498: (1942 SC 493) 

1929) 14 Tax Cas 694 
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V. BHARGAVA J.: This is a reference by the 
Income-tax Appellate Tribunal under S. 66 (.1), 
Income-tax Act. The assessee is a limited Banking 
Company having among its objects the following. 
Cl. (a) To give loans or advances on personal 
or other security and to carry on bank¬ 
ing business generally. 

Cl. (c) To acquire by purchase, lease, exchange 
or otherwise any movable or immovable 
property & any rights or privileges which 
the company may think necessary or conve¬ 
nient with reference to any of the objects 
for which the company is established or 
the acquisition of which may seem calcu¬ 
lated to ensure any immediate or remote 
advantage to the company. 

Cl. (g) To sell, improve, manage, develop, 
exchange, lease mortgage, dispose of, 
turn to account or otherwise deal with 
all or any part of the property of the 
company and to sell and to realise the 
proceeds of sale of any movable or im¬ 
movable property of the company. 

(2) Though according to clauses (c) & (g) the 
objects of the company included acquisition of 
movable and immovable property which may seem 
calculated to ensure advantage of the company 
and to sell, improve, manage, develop, exchange, 
lease, mortgage, dispose of, turn to account or 
otherwise, deal with all or any part of the pro¬ 
perty of the company, the assessee was not 
actually carrying on these activities as a business. 
In the course of its business, however, the assessee 
was advancing loans and one of the loans ad¬ 
vanced was a sum of Rs. 38,000/- at an interest 
of 6 per cent, per annum as an. over-draft to the 
Rohelkhand Ice Factory. The interest was charg¬ 
ed at a reduced rate of 5 per cent, per annum 
I after a certain period. This loan kept on mount¬ 
ing up and in order to discharge the loan, the 
Rohelkhand Ice Factory entered into an agree¬ 
ment with the assessee transferring its 3/4ths 
interest in the shares and assets etc., including 
lands, buildings, and godown'of the Match Fac¬ 
tory at Bareilly for a consideration of Rs. 
75,000/-. An additional sum of Rs. 1.219/2/- was 
also included in the consideration, as this amount 
“had to be spent by the assessee on account of 
stamp-duty payable on the deed of transfer. 

Under the deed of transfer, all the income of the 
Rohelkhand Ice Factory from this property was 
to be the income of the Ice Factory upto 31st 
December 1939, but thereafter it was to be the 
income of the assessee. This transfer was taken 
in pursuance of a resolution adopted bv the 
Board of Directors of the assessee company on 
18th December 1939, and on the same day another 
resolution was passed indicating how the taking of 
this transfer was not going to result in loss to 
the assessee company, the reason given being 
that the property was likely to yield an income 
of 4 per cent. On the 30th December 1939 an 
-entry was made in the accounts of the assessee 
«.mpany debiting Rs. 75.000/- as costs paid to 
Rohelkhand Ice Factory for this pronerty. The 
2} tauter was actually executed on the 
% 22nd December 1940, and the sum of Rs. 1 219/2/- 
^.f^e^ stamp paper for execution of the deed 
was debited in the accounts a day earlier as cost 
or general stamp paper for execution of the deed 
and for ® eetln S registration charges. 
January 1 ^! W&S actuaUy com P leted on the 1st 

started making transfers of the 
50 acqul 5 ed 111 blts - The first of these 
was made on the 19th December 1941 
and there were other transfers on the 26 th 
1953 All/27 & 28 


October 1943, 3rd November 1943, 18th January, 
1944, 25th May, 1944 and 16th December, 1944. 
As a result of these transfers the book value of 
the property which originally stood at Rs. 76,219/- 
fell to Rs. 4779/3/- by the end of the year 1944. 
The amount realised by tiiese transfers together 
with the sum of Rs. 4,779/8/- which was the 
book value of the residue of the property left with 
the assessee exceeded the cost value of the pro¬ 
perty i.e. Rs. 76,219/- by a sum of Rs. 28,879/-. 
This sum of Rs. 28,879/- was shown as having 
been realised by the assessee during the year 
1944 and the Income-tax Officer, holding it to 
be the profits of the business of the assessee in 
the nature of revenue receipt, assessed income- 
tax on it. In appeal the Appellate Assistant 
Commissioner as well as the Income-Tax Appellate 
Tribunal upheld the order of the Income-tax 
Officer. Thereupon the assessee applied to the 
Tribunal to state the case for opinion to this 
Court. 

(3) The Tribunal has, on the above facts, 
referred the following two questions: 

(i) Whether on the above statement of the case 
and on the construction of its Articles of 
Association the transaction of purchase ofi 
the Match Factory and the subsequent sale 
of its premises in diSerent bids could legally 
be held to be a transaction entered into by 
the applicant in the course of its money 
lending business? 

(ii) Whether in the circumstances of the case, 
the receipts of the applicants by the resale 
of the premises of the Match Factory were 
revenue receipts or capital receipts? 

(4) Mr. Pathak, learned counsel for the 
assessee, has addressed arguments at great length 
to us to make out that this purchase of the 
property by the assessee and its re-sale in bits 
were not in the course of the business of the 
assessee of "acquiring or selling immovable pro¬ 
perty" nor was it an adventure in the nature of a 
trade and consequently the income which arose 
out of this transaction should not be treated as 
a revenue receipt. His contention was that this 
sum of Rs. 28,879 had accrued as profit on a 
capital investment as a result of the appreciation 
of the value of property acquired as capital so 
that it must be held to be capital receipt. This 
argument of the learned counsel does not appear 
to us to be relevant in this case as the questions 
referred to us by the Tribunal are not touched 
by this point. The income-tax authorities have 
not taxed the amount of Rs. 28,879 as income 
from the business of acquiring and selling 
immovable property nor has it been held by the 

!n C °X tf \ X aUth ° r ‘ ties this transaction was 
an adventure in the nature of trade or commerce 

Learned counsel had cited before us the cases 
of — Seksaria Biswan Sugar Factory Ltd., v. 

? oc ??lrS2S, er .„ 0f Inc °me-tax (Central) Bombay’. 
1950-18 ITR 139 (Bom). — 'Commissioner Inland 
Revenue v. Fraser’, (1944) 24 Tax Cas 498 — 
Jones v. Leeming’. (1930) AC 415, and — ’The 
Si 551 ” of Inland Revenue v. Hyndland 

Snfrfr? f t K? 0mpany ’ (19291 14 Tax Cas 694 in 
support of his arguments. We do not consider it 

necessary to discuss these cases as they onlv 

bear on the question as to whether in this case 

the transaction of purchases of the shares arid 

assets etc., of the Match Factory by the assessee 

a nS,, c ° uld ,° ot 5' 5 eW *° >» an 
the nature of a trade. What the income-tn* 

have h J ld 18 that the acquisition and 
sale of this property by the assessee was a tran¬ 
saction entered into by the assessee ’in the course 
of its money lending business’ and it is on this 
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basis that the questions have been framed by the 
Tribunal for reference. We, therefore, need only 
examine this aspect of the case. 

(5) Ordinarily the question whether a certain 
property was acquired and sold in the course of 
a transaction entered into when carrying on a 
particular business such as money lending busi¬ 
ness is a question of fact. Learned counsel for 
the assessce has, however, argued that under 
certain circumstances the decision of such a 
question depends on inferences to be derived from 
facts and in such cases it becomes a question of 
law. In support of this contention learned counsel 
referred us to the views ot the Lord Chancellor 
(Viscount Simon), in — ‘Bomford v. Osborne*, 
1942-10 ITR (Sup) 27. The Lord Chancellor, 
discussing the comment of the Commissioners that 
their conclusions were a finding of fact, observed: 
“In the present instance (and the practice is 
not uncommon) the Commissioners after care¬ 
fully setting out exhaustively the facts proved 
or admitted, proceed in a subsequent paragraph 
to state their own conclusions as a finding of 
fact. Presumably, the Commissioners mean to 
say that they deduce from the facts which 
were proved or admitted the three conclusions 
stated in para 5, and that they regard these 
conclusions as matters of fact. No doubt there 
are many cases in which Commissioners, having 
had proved or admitted before them a series 
of facts, may deduce thereform further con¬ 
clusions which are themselves conclusions of 
pure fact. But in such cases the determination 
in point of law is that the facts proved or 
admitted provide evidence to support the 
Commissioner’s conclusions.” 

(6) There can be no doubt that when inferences 
have to be drawn from facts proved, the question 
whether those inferences could or could not be 
drawn can be a question of law. The function of 
this Court in examining the finding of an Income- 
tax Tribunal under such circumstances were 
very clearly brought out by one of us in the case 
of — 'Lalit Ram Mangilal v. Commissioner of 
Income-tax’, UP Lucknow, 1950-18 ITR 286 (All). 
Where it was held: 

“Certain facts are proved by direct or circums¬ 
tantial evidence and these findings might be 
called the primary findings of facts. It is not 
disputed that such findings cannot be reopened 
before this Court so long as there is evidence 
on which such findings are based. After the pri¬ 
mary facts have been found the question arises 
of inferences from them. Any legal effect from 
such findings must necessarily be a question of 
law. Where it is an inference of fact, if the 
inference could not be derived from the proved 
facts, even in that case it is possible to hold 
thatithis Court can go into the question on the 
same ground on which this Court does not 
consider itself bound by findings of fact which 
are not based on any evidence. Where the 
inference drawn is not a pure inference of fact 
but is a mixed inference, partly of fact and 
partly of law. so far as the inference is an 
inference of law this Court cannot be bound, 
but a pure inference of fact from primary facts 
proved, if it is not possible to hold that such 
inferences cannot follow from such findings, can¬ 
not be re-opened before us.” 

(7) It may he noticed that the views of the 
Lord Chancellor in — ’Bomford v. Osborne’, (1942- 
10 I. T. R- (Sup) 27) and the views expressed in 
— ‘Lalit Ram Mangilal v. Commissioner of In¬ 
come-tax. L. P\ (1950-18 L T. R. 286 Al!) are, 
in no way, divergent. Even the Lord Chancellor 


was of the view that, where conclusions of facts, 
are deduced from pure findings of fact the ques¬ 
tion of law that arises merely is as to whether the 
facts proved or admitted “provide evidence” to- 
support the conclusions drawn. In the case 
before us, therefore, we have first to determine 
what are the primary questions of fact which 
have been determined by the Tribunal and then 
we are only competent to examine whether the 
inference drawn by the Tribunal that the acqui¬ 
sition and sale of the property by the assessee 
was a transaction entered into by it in the course 
of its money-lending business, could or could not 
have been drawn from those facts. It appears 
from the statement of the case and the appellate 
order of the Tribunal that the Tribunal arrived 
at the following four primary findings of facts: 


1. That the assessee was carrying on banking 
business and. in the course of such business, it 
had advanced a lean to the Rohelkhand Ice Fac¬ 
tory. 

2 . That the property under consideration viz. 
the shares and assets etc., of the Match Factory 
were not purchased by the assessee as an invest¬ 
ment but were only taken by them on being com¬ 
pelled by circumstances to accept them as pay¬ 
ment towards their loan under circumstances 
which indicate that this was the only means of 
realising that loan. 

3. That the property was accepted in lieu of th cr 
loan at a time when the value of such property 
was rising in the market and it was felt that 
this was probably the only means by which 
either the loss could be cut down or a profit 
earned on that transaction. 

4. That the assessee had a rooted objection to 
investing money in immovable property so much 
so that the assessce did not buy buildings for the 
purpose of housing its various branches. 

J 8» It appears impossible for us to say that on; 
these primary facts found by the Tribunal, the i 
Tribunal could not have arrived at the inference 
that the acquisition and sale of this property by 
the assessee were merely steps in the transaction 
of advancing and realising its loan which had 
been advanced to the Rohelkhand Ice Factory 
in the course of its business of money lending. 
As soon as the assessee found it possible, the pro¬ 
perty which had been accepted in lieu of the 
loan was converted into cosh by sale of that 
property. We cannot see any force at all in the 
contention that this property was taken as an 
investment of capital by the assessee when the 
assessee’s own case throughout has been that 
it never wanted to invest its capital in immovable 
property: and the conduct of the company in 
selling the property as soon as it was feasible 
clearly shows that the property was held only 
temporarily in lieu of its stock-in-trade of the 
money-lending business. 

We may give an illustration which makes the 
position quite clear. Supposing an assessee is 
carrying on only one business viz., moneylending, 
and, in the course of this business, he advances 
a loan to another person. The assets of that 
person somehow become non-available to the 
moneylender except for a valuable watch. The 
debtor may offer that watch to the moneylender 
as being the only means by which his debt can be 
discharged and the moneylender may be forced 
to accept it in payment of his debt though he 
might have a rooted objection to realise his loans 
in kind and might never have intended keeping 
his money invested in a watch. In such a case, 
after accepting the watch, the moneylender would 
sell it & convert it into cash that his money might 
again become available for his business of money- 
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lending. Under these circumstances no one can 
contend that the acquisition of the watch by 
the moneylender was an investment of his capital 
and that, if he realised any profit or loss on the 
sale of the watch taken in lieu of the loan which 
was due to him from his debtor, such profit and 
loss would be a capital receipt or capital loss 
and not a revenue receipt or revenue loss. Obvi¬ 
ously the acquisition of the watch and its sale 
will be treated as a transaction entered into 
during the course of moneylending business when 
it became necessary to do so for the purpose of 
realising the loan advanced. 

The case before us is exactly parallel. In this 
case, the assessee was compelled to accept the 
shares and assets etc., of the Match Factory in 
lieu of the loan advanced to the Rohelkhand Ice 
Factory and it is impossible to hold that this 
acquisition of the property was meant to be an 
investment of capital. The property was sold and 
converted into cash as soon as it was feasible to 
do so and the money so realised became available 
for use by the assessee in its moneylending busi¬ 
ness. The acquisition and sale of the property 
were, therefore, merely steps in the transaction 
of advancing the loan to the Rohelkhand Ice 
Factory and realising the loan from that Factory. 
Any amount realised in excess of the amoimt due 
from the factory on the loan was, therefore, 
income arising from a transaction of moneylend¬ 
ing business. 

Learned counsel, in this connection, referred us 
to a decision of this very Bench in — 'Guru- 
charan Prasad Jagannath Prasad v. Commissioner 
of Income-tax U. P. and Ajmer-Merwara Luck¬ 
now 1951-19 I. T. R. 42 (All). The facts in that 
case were, however, quite different. In that 
case, the most important circumstance that was 
found was that the assessee had received the 
properties in the year 1923 and they were sold in 
the year 1941. The assessee had kept those pro¬ 
perties with him for a period of eighteen years. 
During that period, the properties or their value 
were not available to the assessee for carrying 
on moneylending business and it was held that 
his retention of the property for such a long 
period clearly indicated that he treated these 
properties as his own property which had been 
received by him in satisfaction of his debts due 
from his debtor. He did not convert the pro¬ 
perties almost immediately into cash for the pur¬ 
pose of carrying on his moneylending business. 
There was a further fact that the assessee had 
continued to maintain the account of his debtor 
as showing an outstanding balance and it was 
not till the properties were sold, eighteen years 
later, that it was contended that the difference 
in the amount outstanding in the account and 
the value of the property realised was a bad debt 
It was in those circumstances that it was held 
that the loss incurred by the sale of the property 
was not revenue loss and that that loss could 
not be treated as a bad debt. The circumstances 
in the present case are entirely different, in 
this case, it is clear that the Income-tax Tribunal 
was fully justified in inferring that the property 

e% Ui u ed J rom the ^elkhand Ice Factory was 
sold by the assessee as payment of the loan ad¬ 
vanced and was converted into cash very soon 
afterward when it became feasible to do so. 

ntly ’ our answer t0 the questions 
referred by the Tribunal is as follows: 

the statement of the case and on the 
corLstruction of the Articles of Association of the 
a^essee the transaction of purchase of the Match 
Factory and toe subsequent sale of those premises 
in different bits could legally be held to be a 


transaction entered into by the assessee in the 
course of its money-lending business. 

2 . That, in the circumstances of the case, the 
receipts of the assessee by the re-sale of the pre¬ 
mises of the Match Factory were revenue re¬ 
ceipts. -*•" 

(10) The department will be entitled to Rs. 400/- 
as its costs from the assessee. 

B/K.S. Answer accordingly. 
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DESAI J. 

State v. Ganga Sahai, Respondent. 

Criminal Appeal No. 1170 of 1952, D/- 
25-10-1952. 

(a) High Court Rules and Orders—(Allaha- 
£ ad a\£ uI 5?.. of High Court, 1952, Vol. I, Chap. 5, 
R. ~(1), Chap. 11 It. 9, Chap. 18 R. 2, Proviso 
— jViotmns for admission — Powers of Judge 
sitting alone — Power to dismiss appeal sum- 

? a r y r P c - °- 41 R - m - (Criminal 

*• V/., O. 441). 

,- U . nder 5- u ( U of Cha Pt e r 5 of the Rules 
of the High Court, 1952, Vol. I, every 
motion for the admission of a memoran- 
fir\«*k ap E e *^whether civil or criminal, 

ThPrl ie bC H ?a / d , by a Jud S e sitting alone. 

Is . a distinction between a motion for 
the admission of an appeal and the hearing 

nntfpp , ppe !u after admission and issue of 
t0 jhe respondent. Certain civil 

an w T£ ,n criminal appeals can 
be deposed of by a Judge sitting alone 

i “ y (VII) etc * but other civil 

Of d bv dm 3 Th PPealS Ca - n P ot be disposed 
by , hlI H These provisions have refer- 

rJL th T c,vi J and criminal appeals 

Hl«^«a? av #f bee ?u ad ? utted and come up for 
disposal after the issue of notice Thev 

!w- n< V e £ erence t0 “motions for admiZ 

under R h, o h rif e .-M C r USiVe l y dealt with 
unaer h > (i). Motions for admission" 

2 L?£ P ? Is case in w hich a sentence Sf 
r®j*h has been passed are made before a 

afte? e hp!n» ng ^ a though Slj ch appeals 

only S“ 

appeal before^^dge^itt^^S fi ha" 

11SI® 

tkI « * • ls A ma <*e clear by R. 9 (b) m 

mmmm 

ThTre a is Iy th P Und f er S ' 421 > Criminal™* C 
sitting »ln t if re - f0re> no doubt that a Judge 

-3^55. a | S s SS5* 10 \ 

041 "v* 


Oov'eruujcnl. 

iiecuon 421 of the Code makes absolutely 
no distinction between appeals filed by 
Government and appeals hied by convicted 
persons. The fact is that every criminal 
appeal must be entertainable under any of 
bs. 405 to 417 and must be presented in 
the manner prescribed by Ss. 419 and 420, 
and the procedure on its being presented 
beiore the appellate Court must be gov¬ 
erned by S. 421. There is, no warrant for 
-contending that an appeal filed by Govern¬ 
ment under S. 417 cannot be dismissed 
summarily. (Para 3) 

Anno: Cr.P.C., S. 421 N. 1. 

(c) Evidence Act (1872), S. 3 — Circum¬ 
stantial evidence — Duty of Court. 

One of the principles on which the 
Court acts on circumstantial evidence is 
that the fact to be inferred from circum¬ 
stantial evidence must be quite inconsis¬ 
tent with any reasonable hypothesis of the 
innocence of the accused. If the circum¬ 
stantial evidence is quite consistent with 
his innocence, it is not open to the Court 
to presume his guilt. In that event, the 
prosecution must produce direct evidence 
to prove his guilt. Thus when the only 
evidence against the accused was his own 
statement that he had bought the mare 
from one Bhura Brahman: 

Held that as there was nothing impro¬ 
bable in the explanation, there was no jus¬ 
tification for rejecting it & presuming dis¬ 
honest knowledge. It could be only a sus¬ 
picion that he had dishonest knowledge. 
When he ofTered an explanation which 
would reasonably be true, the prosecution 
could not contend that the possession of 
the accused-respondent should be pre¬ 
sumed to be dishonest. The prosecution 
could not succeed unless it led direct or 
indirect evidence to prove dishonest know¬ 
ledge on the accused-respondent’s part. No 
onus lay upon the respondent to prove 
that he bona fide bought it. That would 
be nothing less than proving his innocence 
and he was not required under the law 
to prove it unless the prosecution had first 
proved his guilt. (Para 5) 

Anno: Evi. Act, S. 3 N. 6. 

(d) Criminal trial — Practice — Appeal by 
Government — Summary dismissal — Duty of 
Government. 

Government may be expected, if not as 
a matter of law, at any rate of conduct, in 
litigious matters, to set a very h>Rh stan¬ 
dard. They should not file an appeal when 
there is no evidence at all against the 
accused. If Government do not like their 
appeals to be dismissed summarily it is 
obvious that they should not file appeals 
which merit the fate of summary dismissal. 
The Court makes no distinction between 
appellant and appellant. 31 CLR 76, Rel. 
on (Para 6) 

Shri Rama, Dy. Govt. Advocate, for the State. 


REFERENCE. /Para 

31 CLR 76 6 


DESAI J.: This is an appeal by the Uttar 
Pradesh State against Ganga Sahai who has 
been acquitted of the charges under Ss. 379 
and 411, I. P C. by « Magistrate. 


A. I. R, 

(2) I have heard Mr. Shri Rama on his mo¬ 
tion for admission. 1 He contended that the 
appeal must be admitted and that the motion 
lor its admission cannot be refused by a single 
Judge. I do not see any substance in this con¬ 
tention. Under R. 2 (i) of Chap. 5 of the Rules 
of the Court, 1952, Vol. I, every motion for the 
admission of a memorandum of appeal, whe¬ 
ther civil or criminal, has to be heard by a 
Judge sitting alone. There is a distinction bet¬ 
ween a motion for the admission of an appeal 
and the hearing of an appeal after admission 
and issue of notice to the respondent. Certain 
civil appeals and certain criminal appeals can 
be disposed of by a Judge sitting alone vide 

R. 2 (ii) (vii) etc. but other civil and criminal 
appeals cannot be disposed of by him. These 
provisions have reference to those civil and 
criminal appeals which have been ad¬ 
mitted and come up for disposal after the issue 
of notice. They have no reference to “motions 
for admission” which are exclusively dealt with 
under R. 2 (i). “Motions for admission” of ap¬ 
peals in case in which a sentence of death has 
been passed are made before a Judge sitting 
alone though such appeals after being admitted, 
can be disposed of only by a Bench of two 
Judges. When there is a motion for admission 
of an appeal before a Judge sitting alone, he 
has power not only to admit the appeal and 
order a notice to be issued, but also to refuse 
the motion and dismiss the appeal summarily. 
He can dismiss every appeal summarily regard¬ 
less of whether he would be competent to dis¬ 
pose of it after admission and issue of notice 
or not. Under R. 9 of Chap. 11, a Judge sitting 
alone is required to admit every first appeal 
other than an execution first appeal and direct 
a notice to be issued; in other cases he has 
been given the right to admit or dismiss the 
appeal as he thinks fit. That he can dismiss 
an appeal under O. 41, R. 11, C. P. C. is made 
clear by R. 9 (b) (i). Proviso to R. 2 of Chap. 
18 allows the Bench (which includes a Judge 
sitting alone) before which a motion is made 
for the admission of an appeal to dismiss it 
summarily under S. 421, Criminal P. C. There 
is. therefore, no doubt that a Judge sitting 
alone is competent to dismiss a criminal appeal 
summarily. 

(3) Mr. Shri Rama’s next contention was that 
a Government appeal cannot be dismissed sum¬ 
marily. This contention is equally devoid of 
merit. Every criminal appeal is liable to be 
dismissed summarily under S. 421 of the Code 
v/hich makes absolutely no distinction between 
appeals filed by Government and appeals filed 
by convicted persons. It is laid down in that 
section that “on receiving the petition under 

S. 419 or S. 420. the appellate Court may dis¬ 
miss the appeal summarily”. It was argued 
that this provision deals with appeals filed 
under Ss. 419 and 420 of the Code and not un¬ 
der S. 417. Sections 419 and 420 lay down the 
manner in which every appeal by whomsoever 
and against whatsoever order must be filed. 
They between themselves exhaust the manners 
in which a criminal appeal can be filed. Even 
an appeal filed by Government under S. 417, 
Cr. P. C. must be filed in the manner prescribed 
under S. 419. The present appeal has been 
filed in the manner prescribed in that section. 
Therefore every appeal is governed by S. 421. 
Sections 405 to 418 only lay down in what cir¬ 
cumstances, by whom, and on what grounds 
criminal appeals can be filed. They do not at 
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(b) Criminal F. C. (1898), S. 421 — Scope 
ana appiicaouny — Applies to appeals oy 
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to 418 Section 421 lays down the procedure pondent have bougnt it * rom ® hu ra ®ra m . 
to be followed by the appellate Court before When he oifered an explanation which would 
™h£h an anneal is Presented. If it be argued reasonably be true, the prosecution could not 
that this section does not appiy to appeals filed contend that the possession of the respond n 
fv Government under S. 417. it can also be should be presumed to be dishonest The pro- 
argued that it does not apply to appeals filed secution could not succeed unless it led direct 
under any of Ss. 405 to 415-A; that could be quite or indirect evidence to prove distonest know- 
absurd. The fact is that every criminal appeal ledge on the respondents part No onus lay 
must be entertainable under any of Ss. 405 to upon the respondent to prove that he i bona fide 
417 and must he presented in the manner pre- bought it from Bhura Brahman. That would 
scribed in Ss. 419 and 420, and the procedure be nothing less than proving his innocence and 

on its being presented before “the appellate he was not required under the law to prove 

Court must be governed by S. 421. There is. it unless the prosecution had first proved his 
therefore, no warrant for contending that an guilt. If the mare had strayed of its own ac- 
appeal filed by Government under S. 417 can- cord, the respondent might have criminally mis- 
not be dismissed summarily. appropriated it by taking it into his possession. 

m Comin° to the merits I find that no case But merely from the facts that it had strayed 
wasm^^o'ut^agafnsT'the’respondent and the arid that ^ 

One C Thakur : DaffosThfc nKreta*®?‘beginning for certain that it was criminally misappro- 
of 1949. It is not known how he lost it, whe- P riate d by the respondent m be ^ sa h „ ^ 

thpr it straved from the olace where it was bought it innocently from Bnura Brahman as 

tied or it was stolen by somebody. There is stated by him. There was 

no evidence of anybody who might have seen against the respondent and the learned Magis- 
it being taken away by anybody. It cannot be trate rightly acquitted him. 
presumed that it was stolen; it is quite likely (6) In the end Mr. Shri Rama made a fervent 
that it broke loose itself and strayed away. That appeal that this appeal may not be rejected 
mare came in possession of the respondent and summarily. I do not consider that this was 

he sold it in July 1950 to Naim Singh for an appeal which should have been filed by 

Hs. 800/-. Naim Singh sold it for Rs. 400/- to Government. “Government may be expected 

Hem Singh after a few days. It was recovered if not as a matter of law, at any rate of con- 

from Hem Singh’s possession on 3-8-50. This duct, in litigious matters, to set a very high 

is all that is proved in the case. There is no standard”, see — ‘Crown v. Me. Neil’, 31 C. 

evidence whatsoever to show how and when the L. R. 76. They should not have filed an appeal 
respondent obtained possession over the mare when there is no evidence at all against the ac- 

except his own statement that had purchased cused. If Government do not like their appeals 


it from Bhura Brahman for Rs. 500/-. 


to be dismissed summarily it is obvious that 


(5) The prosecution rested its case against they should not file appeals which merit this| 
the respondent only on the facts that the mare fate. The Court makes no distinction between 
belonging to Thakur Das was lost was in the appellant and appellant. 

beginning of 1949 and that it was in the res- (7) The appeal is dismissed under S. 421, 

S ndent’s possession in July 50. These two Criminal P. C. 

:ts were clearly insufficient to make out any C/H.G.P. Appeal dismissed. 


facts were clearly insufficient to make out any C/H.G.P. Appeal dismissed, 

offence against the respondent. It could not be 

presumed that he stole the mare because not - 
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not the only fact to be inferred from his pos- (LOCKNOW BENCH) 

session. The case rested against him on cir- BEG J. 

cumstantial evidence and one of the principles Bachchu Singh, Plaintiff-Appellant v. Har- 
on which the Court acts on circumstantial evi- bans Singh, Defendant-Respondent, 
dence is that the fact to be inferred from cir- - , . , XT 

cumstantial evidence must be quite inconsistent Second Appeal No. 732 o£ 1946, 
with any reasonable hypothesis of the inno- 1951, 

cence of the accused. If the circumstantial Transfer of Property Act (1882) 
evidence is quite consistent with his innocence, 6(a) — Family settlement — Revc 
it is not open to the Court to presume his ing up half share in property in p 
guilt. In that event, the prosecution must pro- widow after her death — If tram 


Second Appeal No. 732 of 1946, D/- 15-10- 
1951. 


Transfer of Property Act (1882), Ss. 5 and 
6(a) — Family settlement — Reversioner giv¬ 
ing up half share in property in possession of 
widow after her death — If transfer of spes 


duce direct evidence to prove his guilt. Even succession^ — Reversioner if estopped from 


. if the mare had been stolen, since it was found 
in the respondent’s possession about a year 
later, it could not be presumed that he himself 
had stolen it. He could not be convicted un- 

even » * n the absence of proof 
that he kept it in his possession knowing it to 
be stolen property. No evidence was led by 
the prosecution to prove such dishonest know¬ 
ledge on his part. When the only evidence on 
the record was his own statement that he had 
bought it from Bhura Brahman and there was 
nothing improbable in that explanation, there 


claiming entire property — (Evidence Act 
(1872), S. 115) — (Hindu Law — Family 
settlement). 

A dispute having arisen between the 
members of a Hindu (family with regard 
to the joint family property it was refer¬ 
red to arbitration. Th% arbitrators made 
their award and a decree was passed in 
terms thereof. The plaintiff and the defen¬ 
dant who were parties to the award had 
stated that they had nothing to do with 
the property in possession of the widows 
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but after the death of the widows they 
would have equal share in that property. 
Ihe award proceeded to distribute the 
property between them on this basis. 
After the death of the widows, the plain- 
tin claimed the entire property as the 
next reversioner : 

Held that the agreement was neither 
a transfer nor an agreement to transfer 
but was in the nature of a family settle¬ 
ment. The award adjusted the rights 
between the parties on certain assump¬ 
tions and considerations one of them be¬ 
ing that the plaintiff had undertaken not 
to claim a half share in the property in 
dispute. It was not a transfer of a spes 
successions or an agreement to transfer 
the same and was not hit by S 6(a), 

T. P. Act, and was therefore ‘valid and 
binding. (p ara 5 ) 

Held also that the plaintiff having 
taken advantage and reaped the benefit 
of the settlement was estopped from claim¬ 
ing the entire property as a reversioner. 
Case law Ref. (Para 5) 

AetTns £ s - 5 *M. 

R. N. Shukla, for Appellant; Sarvsri Suraj 
Naram, Bindeshwari Prasad and Krishna Swa- 
rup Varma, for Respondent. 

REFERENCES.- Courtwise/Chronological/ Paras 
( 22) AIR 1922 PC 403: (45 All 179 PC) 6 

$23) AIR 1923 PC 189: (50 Cal 929 PC) 7 

(40) AIR 1940 PC 181: (ILR (1940) 

All 719 PC) o 

$1*9) t 1 , AH 611: (AIR 1919 All 371) 11 

$30) AIR 1930 All 430: (124 Ind Cas 714) 12 

$30) AIR 1930 All 498 (2): (126 Ind Cas 24) 12 
30 AIR 1930 All 687: (52 All 716) 12 

(39) AIR 1939 All 689: (ILR (1939) 

All 950 FB) , 2 

(’50) AIR 1950 All 320 io 

(’08) 31 Mad 474: (18 Mad U 469) 11 

( 21) 24 Oudh Cas 151: (AIR 1921 
Oudh 105) o 

(’38) 1938 Oudh WN 711: (AIR 1938 
Oudh 190) in 

(1804) 2 Sch & LF 41 11 

JUDGMENT: This second appeal arises 

out of a suit for possession of four pies share 
in ‘haqiat pukhtedari’ in village Ahkori, par- 
gana Gwarich, tahsil Tarabganj, on the alle¬ 
gation that this property was held by one Mst. 
Sukhrani in her capacity as a Hindu widow 
and that after the death of the said widow the 
property devolved upon the plaintiff-appellant 

Bachchu Singh as the nearest reversioner of 

the last male owner. 

(2) The main defence set up on behalf of 
the defendant-respondent Harbans Singh was 
that there was a settlement between the par¬ 
ties to the suit in the year 1932, according to 
which the plaintiff was entitled to only a half 
share in the property in suit. 

(3) The trial Court upheld the plea of the 
defendant-respondent and decreed the plain¬ 
tiff’s suit for possession to the extent of two 
pies share and dismissed it in respect of the 
remaining two pies share in the property in 
dispute. 

(4) The plaintiff *vent up in appeal and the 
lower appellate court upheld the judgment and 
decree of the trial court. The plaintiff has 
filed a second appeal in this Court and the 
main contention urged on behalf of the appel¬ 
lant by his learned counsel is that the settle- 
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ment in question is bad in law and cannot be 
given effect to. It would appear that the pi2 
pem in dispute originally belonged to two 
persons, Sheo Ratan Singh and Bhagwati 
Singh, who were the grandsons of Drigbijai 
^ nigh. Ihe plaintiff Bachchu Singh and the 
defendant Harbans Singh are collaterals 
whose common ancestor Sital Sineh 
was a brother of Drigbijai Singh 
the grandfather of Sheo Ratan Singh and 
Bbagwati Singh. In the year 1931 the widows 
of Sheo Ratan Singh and Bhagwati Sin«h 
were in possession of the property in dispute, 
-w that time, there was a dispute between 
Hachchu Singh plaintiff-appellant and Harbans 
Singh defendant-respondent regarding the joint 
family property owned by them. By an agree¬ 
ment dated the 2-6-1930, they referred the dis¬ 
pute between them to an arbitration. This 
agreement to refer the dispute to arbitration 
recites that there had been a dispute between 
the parties regarding the joint family property 
and hence they were referring it to the arbi¬ 
trators whose decision would be binding on 
them. On 23-6-1931, the arbitrators gave their 
award. On the 2-7-1931 the defendant-res¬ 
pondent applied for making this award rule of 
Court. On the 3-10-1932, the Court passed a 
decree in terms of the said award. In the said 
award, the parties to the present suit stated 
that they had nothing to do with the property 
of Sheo Ratan Singh and Bhagwati Singh at 
that time but after the death of the widows 
they would have an equal share in the said 
property. On this assumption, the award pro¬ 
ceeded to distribute the joint family property 
between the plaintiff and the defendant. It 
may be taken that the adjustment of their 
rights and the division of their shares in the 
joint family property was made on the basis 
the parties’ undertaking to claim only one- 
half share in the property of Sheo Ratan 
Singh and Bhagwati Singh, which was in the 
possession of the widows at that time. 

(5) The learned Counsel appearing for the 
plaintiff has strenuously argued that this 
agreement would be tantamount to an agree¬ 
ment to transfer the property and 
would, therefore, be bad in law, being a trans¬ 
fer of 'spes successions’, under S. 6, Transfer 
of Property Act. After having heard him, I 
cannot see my way to agree with him on this 
point. It appears to me that the agreement 
in question is neither a transfer nor an agree¬ 
ment to transfer but is in the nature of a 
family settlement. The parties to the agree¬ 
ment are relations. The agreement for arbi¬ 
tration itself recites that there had been a dis¬ 
pute between the parties regarding the joint 
family property. The award adjusts the rights 
of the parties in the said property on certain 
assumptions and considerations. One of the 
considerations of the said award was that 
Bachchu Singh had undertaken to claim only| 
two pies share in the property in dispute. It 
cannot by any means be described to be a 
transfer of 'spes successionis* or even an agree¬ 
ment to transfer the same. It was merely an 
item of consideration moving between the par¬ 
ties in the wider transaction of family settle¬ 
ment. All that such an agreement amounts to 
is that Bachchu Singh had undertaken not to 
do a certain thing in the event of a certain 
contingency. He having undertaken not to do 
it, took the advantage of his undertaking and 
got the family property divided on that basis. 
The result of it necessarily must have been 
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that he would have been given a share in the 
joint family property larger in extent than 
might have been given to him if this under¬ 
taking had not been given by him. The ques¬ 
tion is whether having taken advantage of this 
promise at the stage of arbitration proceedings 
and having fully reaped its fruits by getting 
the division of the property made in his favour 
on that understanding and presumption, he 
can now be allowed to turn round and while 
pocketing the benefit that he got out of this 
transaction he can be permitted to deprive the 
opposite party of the corresponding benefit 
which he gets from a promise of this nature. 
The question is one of personal contract bet¬ 
ween the parties to do or not to do a certain 
thing and I can see no principle of law or 
equity which would stand in the way of Har- 
bans Singh’s setting up this promise by 
Bachchu Singh as a shield in a suit launched 
against him by the plaintiff Bachchu Singh 
claiming possession of the property. Bachchu 
Singh is really estopped from changing his 
position and setting up a claim in respect of 
the property which was clearly given up by 
him. 

(6) The learned counsel for the appellant 
•has cited three cases in support of his conten¬ 
tion. None of these cases in my opinion seems 
to help him. The first case, — ‘Thakurain Har- 
nath Kuar v. Thakur Indar Bahadur Singh* 
AIR 1922 PC 403, was a case in which a de¬ 
cree was passed by the Court declaring that 
a certain person was the owner of the pro¬ 
perty. This person transferred the property 
to a third person who brought a suit on the 
basis of this transfer. There was in that case, 
therefore, clearly a transfer of 4 spes succes- 
sionis’ and the facts of that case are not on 
all fours with the present case. 

(7) He next cited — ‘Annada Mohan Roy v. 
<2our Mohan Mullick’, AIR 1923 PC 189, which 
was also a case of purchase of a right of ex¬ 
pectancy or 'spes succession^’ and has hardly 
any relevancy to the present case. 

(8) Lastly he strongly relied on — ‘Mt. Har 
-Naraini v. Sajjan Pal Singh’, AIR 1940 PC 181, 
which lays down that a guardian cannot make 
any agreement regarding the reversionary 
interest of a minor. The law relating to the 
protection of interests of a minor by a guar¬ 
dian stands on a different footing altogether 
and is governed by different considerations and 
the observations made by their Lordships of 
the Privy Council in that context can have no 
application to the case of an agreement entered 
into as a part of a family settlement. 

_ > In — ‘Wazan Singh v. Ratan Singh’, 24 

. J U ? 151, a re S lster ed agreement was exe¬ 
cuted between a widow on one side and cer¬ 
tain reversionary heirs on the other, by which 
. tha reversioners relinquished their claim to a 
certain share and agreed to divide the rest 
in proportion among themselves after the 
widow s death. It was held that the consi- 

™“°“ *° r suc *> a , n agreement was the settle- 
ment of the mutual claims between the rever- 

m and * that such an a g ree ment is 
2, a , nd binding not as an assignment or re- 
linquishment of the rights in expectancy but 

their SST* b u y whi f h the Parties defined 
f, *^Pecfcve shares for the sake of avoid¬ 
ing future trouble and dispute. 

Jf] The . above case was followed in — 

r,?‘, ngh , San ‘ Bakhsh Singh’, 1938 

oSiJ”! J 11 ’ wh ‘£ h Iaid down that a com¬ 
promise between the members of the same 


family which is for the benefit of all the 
parties and meant to put a stop to further 
litigation is a family settlement and is binding 
as such. Section C (a), Transfer of Property 
Act, has no application to a compromise 
amounting to a family arrangement. 

(11) In a similar case reported in — ‘Chalilu 
v. Parmal’, 41 All 611, Walsh, J., in defining 
the scope of Ss. 5 and C, Transfer of Property 
Act, observed thus: 

-Reading sections 5 and 6 together, it is clear 
that the latter section does no more than 
enumerate certain incorporeal, inchoate, or 
contingent rights which cannot be trans¬ 
ferred by an act of conveyance from one 
person to another. The other rights enumer¬ 
ated in section 6 show that this is so. The 
section is not one imposing a statutory pro¬ 
hibition against the formation of contracts 
relating to a certain specified subjects, as 
though, for example they were contrary to 
public policy and therefore forbidden. It 
merely enacts that a transfer or act of con¬ 
veyance purporting to pass is ineffectual to 
pass any interest in these particular rights. 
The result is that they cannot be assigned 
either at law or to adopt the phraseology of 
English lawyers at equity by an act of 
transfer. And it follows that an imperfect 
act of transfer or an act purporting to 
transfer rights mentioned in the section 
confers no equitable interest upon the trans¬ 
feree such as was recognised by the Court 
of Equity. But this does not mean, and in 
my judgment could never have been intended 
to mean, that an arrangement or contract 
supported by good consideration and other¬ 
wise binding in equity upon the parties 
thereto will not be held binding in equity 
upon the parties to it merely because one 
of the results of it is to put one of the parties 
in the same position as if he had taken a 
transfer from the person entitled to an in¬ 
heritance if a transfer could be actually 
effected.” 


While citing with approval — ‘Olati Pulliah 
Chetti v. Varadarajulu Chetti’, 31 Mad 474, the 
same learned Judge made the following 
remarks: 

"The case of — ‘Olati Pulliah Chetti v. Vara¬ 
darajulu Chetti’, where an alleged rever¬ 
sioner admitted the widow’s absolute interest, 
without expressly relinquishing anything is 
a case much in point. It was there held 
that a compromise cannot be impeached by 
one of the parties to it on the sole ground 
that the party whose right is admitted bv 
the compromise had in fact no such right; 
that a compromise for valuable consideration 
cannot be repudiated unless it is shown to 
be illegal or void; and that an admission does 
not affect a transfer or fall within S. 6 (a) 
of the Transfer of Property Act as a transfer 
of a mere ‘spes successionis’. As was said 
! n an ° ,d English case, — ‘Underwood v 
Lord Courtown’, (1804) 2 Sch. & L.F. 41, "It 
only amounts to this. I give you so much 
for not seeking to disturb me.” 

PK ( PL In -.~.‘Jl akched Chaudhari v. Sukhdeo 
Sf ludhar1 ’. AI R, 1930 All 430, following — 
v - Parmal, it was held that though the 
transfer of an interest by a reversioner is void, 

** ma Z ^ corm P g a P ar tv to a compromise 
taking the benefit thereunder be 
estopped from claiming as a reversioner The 
s T ai ? a v i ew of law was taken by another single 
Judge in a case reported in — ‘Ram Pratap 
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v. Indrajit’, AIR 1950 All 320, by a Bench of 
the Allanabad High Court in cases reported in 

— ‘Raghubir Datt v. Narain Datt’, AIR 1930 
All 498 (2) and — ‘Pohkar Singh v. Mt. Dulari 
Kunwar’, AIR 1930 All 687, and by a Full 
Bench ol the same court in a case reported in 

— ‘Uma Shankar v. Ram Charan', AIR 1939 
All 689 (FB). 

(13) Having heard learned counsel for the 
parties at length, 1 have come to the conclusion 
that the settlement arrived at between the 
plaintiff and the defendant is not hit by S. 
6 (a), Transfer of Property Act, and must be 
upheld as valid and good. 

(14) I see no force in this appeal, which is 
accordingly dismissed with costs. 

B/K.S. Appeal dismissed. 
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(LUCKNOW BENCH) 

KIDWAI AND BEG JJ. 

Mahipal Singh, Defendant-Appellant v. Bhag¬ 
wan Din, Plaintiff-Respondent. 

Second Appeal No. 309 of 1945, D/- 20-11-51. 

Tenancy Laws — U. P. Tenancy Act (17 of 
1939), S. 43 — Applicability. 

Section 43 does not deal either with void 
or voidable or illegal transfers or sub¬ 
leases. By reason of that section it is only 
those leases which are consistent with the 
provisions of the Act that can be held bind¬ 
ing upon the successor. (Para 9) 

B. K. Dhaon, for Appellant; B. P. Misra, 
for Respondent. 

KIDWAI J.: Bhagwan Din, plaintiff, insti¬ 
tuted the suit out of which this appeal arises 
in the Court of the Munsif, South Unnao, 
claiming that he was the sub-tenant of three 
plots of land in village Hasnapur, in the dis¬ 
trict of Unnao, which the defendant Mahipal 
Singh held as tenant-in-chief from the ‘taluq- 
dar\ He claimed that his sub-tenancv was 
a permanent one under an agreement between 
the father of the defendant and the plaintiff 
and that a rent of Rs. 34/- had been reserved 
which he was paying. He further pleaded that 
the defendant had taken action under S. 175, 
U. P. Tenancy Act, and that this act cast a 
cloud on his title as a permanent sub-tenant, 
which had compelled him to institute the suit 
out of which this appeal arises for a declara¬ 
tion that the defendant is bound by the agree¬ 
ment entered into between the plaintiff and 
the defendant's father and for an injunction 
directing the defendant not to take proceedings 
under S. 175, U. P. Tenancy Act. 

(2) The defence was a denial of the agree¬ 
ment and a plea that the agreement was con¬ 
trary to the provisions of the law and as such 
void and ineffectual. It was also pleaded 
that the Court had no jurisdiction to try the 
suit. 

(3) The learned Munsif framed three issues, 
the first of which was to try the question whe¬ 
ther there was contract as alleged, the second 
was as to jurisdiction and the third as to 
relief. 

(4) The learned Munsif found that he had 
jurisdiction to try the case; that the contract 
was established and that the contract was not 
illegal. He accordingly granted the declaration 
and issued the injunction, though in his judg¬ 
ment he ordered that the suit of the plaintiff 
for “specific performance" be decreed. 


(5) The defendant appealed but the learned 
Civil Judge of Unnao dismissed the appeal up¬ 
holding tne findings of the learned Munsif 
The defendant has now come up in second 
appeal and the case has been referred to a 
Bench lor disposal in view of the importance 
of the points raised. 

(6) The pleadings do not show when the 
father of the defendant died. If he died before 
the U. P. Tenancy Act was passed, the defen¬ 
dant is not in possession as successor but in¬ 
dependently in possession as a tenant under 
the landlord since the Oudh Rent Act did not 
recognise a hereditary right of succession 
beyond the period of five years. In that case 
any agreement entered into between the 
plaintiff and the father of the defendant would 
not be binding upon the defendant. 

(7) If, on the other hand, the father of the 
defendant died after the U. P. Tenancy Act 
had come into force, he became a hereditary 
tenant under the provisions of that Act and 
the defendant succeeded to his holding under 
the provisions of S. 35 of the Act. In such a 
case he would be the successor of his father 
but that does not mean that any agreement 
entered into by his father would be binding 
upon him. 

(8) Section 43 deals with the binding nature 
of sub-leases granted by a tenant and it 
provides, 

“When a tenant has sub-let, the successor-in- 

interest of such tenant shall be bound by the 

terms of the sub-lease, in so far as they are 

consistent with the provisions of this Act.” 
Both the lower Courts have failed to consider 
this section altogether although they have 
referred to Ss. 39 to 44 of the U. P. Tenancy 
Act in dealing with the case. They have acted 
upon the distinction drawn in S. 44 between 
void and voidable transfers and they have 
come to the conclusion that since the sub-lease 
of the nature of the present one -was only 
voidable, it bound the successors-in-interest of 
the man who granted it. 

(9) Section 43 does not deal either with void 
or voidable or illegal transfers or sub-leases. 
By reason of that section it is only those leases 
which are consistent with the provisions of the 
Act that can be held binding upon the suc¬ 
cessor. Section 39 deals with the power of a 
tenant to sub-let and it directs that a tenant, 
other than a tenant of ‘sir* or a sub-tenant, 
may sub-let the whole or any portion of his 
holding under such restrictions as are imposed 
by this Act. Thereafter follows S. 40 which 
directs that no hereditary tenant shall sub-let 
the whole or any portion of his holding for 
a term exceeding five years, or within three 
years of any portion of such holding being held 
by a sub-tenant. These are the provisions of 
the Tenancy Act with regard to sub-letting ana 
if the terms of the sub-lease granted by a 
tenant are not consistent with these provisions, 
those terms will not bind the successor by 
reason of S. 43, even though such a lease may 
only be voidable. 

(10) Thus having regard to the provisions of 
S. 43, U. P. Tenancy Act, the defendant is not 
bound by the agreement between Bhagwan Din 
and the defendant's father, which has been 
found as a fact to have been established. The- 
plaintiff’s learned Advocate contended that in 
any case the defendant had himself accepted 
the sub-lease. No such plea was taken in tn<? 
plaint nor is there anything on the record to 
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show that Mahipal Singh accepted rent from 
Bhagwan Din on the basis of any such agree¬ 
ment. All that the record shows is that 
Mahipal Singh did accept rent from Bhagwan 
Din, but from this it cannot be presumed that 
he had any knowledge of any alleged oral 
agreement between his father and Bhagwan 
Din entered into about 20 years before the 
suit was filed. Thus this plea too is not esta- 
blished. 

(11) In these circumstances this appeal must 
be allowed and we allow it and set aside the 
decrees of both the Courts below. The plain-, 
tiff’s suit shall stand dismissed with costs in 
all the Courts. 

B/V.R.B. Appeal allowed. 
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(LUCKNOW BENCH) 

MALIK C. J. AND BEG J. 

Ram Sunder Misra, Defendant-Appellant v. 
Triloki Nath Pandey and others, Plaintiffs- 
Respondents. 

Second Rent Appeal No. 53 of 1946, D/- 
15-11-1951. 


(a) Tenancy Laws — U. P. Tenancy Act (17 
of 1939), S. 295 A (inserted by U. P. Tenancy 
Amendment Act 10 of 1947) — Applicability 
— Suit for ejectment of sub-tenant — Defen¬ 
dant denying his status — Court finding that 
defendant was sub-tenant — Suit decreed 
before amending Act came into force — Appeal 
against decree dismissed — Second appeal after 
amending Act came into force — Defendant’s 
counsel accepting position that he was sub- 
v tenant — Mere fact that decree was passed in 
ejectment of defendant held would not change 
his status and, therefore, section was appli. 
<**>}*■ (Para 7) 

Tenancy Laws — U. P. Tenancy Ait (17 
of 1939), S. 295 A (inserted by U. P. Tenancy 
Amendment Act 10 of 1947) - Suit in eject- 
ment — Anticipatory decree. 

• As \ a ,ceding to S. 295 A, a sub-tenant 
is not liable to ejectment for a period of 
five years from the date the amending Act 
came into force, a decree in anticipation 

^L t , he # C l Use of actl0n arisin 8 on the ex- 
piry of five years cannot be passed in a 
suit for ejectment of the sub-tenant 

for^Respondents.’ '° r APPelIant: R 

C v . This is a defendant’s ap- 
S£ al a s" 1 * ^r ejectment under S. 175, UP 
Tenancy Act. The plaintiffs gave a notice of 

nia?n«ff nt ° n ls v JuIy 1944 > claim ing that the 
Fn f Wer t- h u re u ltary tenants of the plots 

tenant' 1 ° f Wlu „ ch the defendan t was a sub- 

eiictmonf de £ ndant fi i ed objections to the 
^ l . he # ground that be was ‘britdari 
, - holder f L rom ‘Shahi’ times, his ances- 

"* deed fc g ^ UrC c ha f d v this right under a sale 

were C ? Urt ? eld 4hat tha plaintiffs 

w tenants and the defendant 

September imI" 4 d6Creed the 51)11 on ^ 

ig(4) The decree was affirmed on 20th March 

Court Was a second a PP eal filed in this 

fe5befiwA*L e , sarne , year - , Jt came up for hear- 
B before a learned single Judge of this Court 


on 26th October 1950, who referred it to a 
bench to decide the effect of certain sections 
of the U.P. Tenancy Amendment Act (10 of 
1947) on this appeal. 

(6) Section 26 of this Amendment Act pro¬ 
vides that a new S. 295A shall be added to the 
original Act. According to this Section 295 A, 
“Notwithstanding any contract to the contrary 
or anything contained in this Act or any 
other law for the time being in force every 
person who on the date of the commence¬ 
ment of the U.P. Tenancy (Amendment) 
Act, 1947, is a sub-tenant shall subject to the 
provisions of the proviso to sub-s. (3) of S. 
27, UP. Tenancy (Amendment) Act, 1947, be 
entitled to retain possession of his holding 
for a period of five years from that date ... 
and for this period nothing in sub-s. (2) of 
S. 44 or S. 171 shall render the landholder 
of such sub-tenant liable to ejectment under 
the provisions of S. 171.” 


It is urged that by reason of this provision 
the plaintiffs had no right to eject the de¬ 
fendant till some date in 1952. The appellant: 
no longer disputes the finding that he is a sub¬ 
tenant of the plaintiffs, but reliance is placed 
on this section and it is urged that the plain¬ 
tiffs cannot eject the defendant till the period 
mentioned in the section is over. Our atten¬ 
tion has been drawn to S. 31 of the Act which 
makes the Act retrospective and makes it ap¬ 
plicable not only to suits to be filed after the 
Act came into force but to all proceedings — 
appeals and revisions — pending on the date 
of the commencement of the Act. The said 
section directs that all appeals and revisions 
have to be decided in accordance with the pro¬ 
visions of the said Act and, where necessary 
decrees and orders shall be amended in accord¬ 
ance with the said provisions. Section 31, 
therefore, makes it perfectly clear that the 
Act is intended to apply to this appeal and, 
if that be so, S. 295A provides that a sub¬ 
tenant shall not be ejected for a period of five 
years. 


KD ^earned counsel for the respondent has, 
however, urged that the defendant has ceased 
to be a sub-tenant after the decree passed by 
t on!* 1 ° wer a PP el,a te Court and. therefore S. 
295A js not applicable to him. He has further 
urged that a decree should be passed in his 
favour executable in June 1952, the Act having 
come into force on 14th June 1947. We are 
afraid neither of these two contentions can be 
accepted No doubt the defendant had denied 
that he was a sub-tenant, but the lower Courts 

defendant was a sub- 
the plaintiffs and learned counsel for 
![j®. defendant has now accepted the position 

thflf 5 iS rf2 lent ho,ds that Jtfatus. The mere fact 
a d * cree was passed* for ejectment of the 

inifehhl W ? uld not change his status and 
h»ri k 3 trespass f especially as the decree 

stalus nf b fhT,? a . nd the duestion of the 
th d ? fendar >t was still ‘sub judice' 
when the appeal was flled in this Court 

r ^ gards the second contention, the 
Act makes it amply clear that the defendant 
being a sub-tenant, is not liable to ejectment 

Act c a P mi°1 ,° f ? Ve year f from the datethe 
Act came into force. The plaintiffs cannot 

sis1inp° r rai? ,aim f that .. they have now any sub^ 
cau |e of action which would entitle 
a de eree for ejectment. Their cause of 

o?L would arise on the expiry 

of a period of five years and we cannot pass & 
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• decree in anticipation of the cause of action 
1 arising in 1952. 

(9) The result, therefore, is that this appeal 
must be allowed and the plaintiffs’ suit must 
fail. The parties, however, in the peculiar 
circumstances of the case, shall bear their own 
costs in all the Courts. 

B/V.R.B. Appeal allowed. 
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shops and for recovery of Rs. 701/- as arrears 
of rent. 

(2) The plaintiff’s case was that the defen¬ 
dant had under a ‘Kiraya Kama' dated 1st April 
1944. obtained the house and the shops from 
the plaintiff at an annual rent of Rs. 530/-, this 
sum being payable as follows: 

Rs. 100/- on 1st April 1944, 

Rs. 94/- on 20th May 1944, and 
Rs. 336/- in equal instalments of Rs. 28/- * 
on the first day of every month. I 


MUSHTAQ AHMAD J. 


Total Rs. 530/-. 


Ghasi Ram, Appellant v. Chaubey Mitra Sen, 
Respondent. 

Second Appeal No. 532 of 1950, D/- 14-10-52. 

(a) Transfer of Property Act (1882), S. 106 

— Plaintiff obtaining permission from District 
Magistrate under S. 3, U. P. (Temporary) 
Control of Rent and Eviction Act — Even then 
notice under S. 106, T. P. Act is necessary- — 
AIR 1952 All 863, Foil.—(Houses and Rents— 
17. P. (Temporary) Control of Rent and Evic¬ 
tion Act (3 of 1947), S. 3). (Paras 10, 11) 

Anno: T. P. Act, S. 106 N. 24. 

(b) Transfer of Property Act (1882), S. 10G 

— Underlying principle — Notice asking tenant 
to vacate house by 1st May 1947 is valid. 

The principle underlying the rule con¬ 
tained in S. 106 seems to be that the 
tenant must have a clear 15 days’ time 
prior to the end of the month of his 
tenancy, so that he may in the meanwhile 
remove his effects after arranging for 
another accommodation. If in addition to 
these 15 days he is allowed a few hours 
more, so that he leaves the premises by the 
first day of the ensuing month, he cannot 
be said to be prejudiced. Indeed he has a 
little more time to do the needful to com¬ 
ply with the notice served by the landlord. 

It would be too technical and hair-splitting 
to hold that, because of the tenant having 
been given a little more time even after 
the expiry of the month of the tenancy, 
he has been prejudiced and the landlord 
must wait for another month to give 
somewhat less generous notice and thereby 
procure his tenant’s ejectment. A notice 
asking the tenant to vacate the houses “by 
1st May 1947” and not on or by 30th 
April 1947 is not, therefore, an invalid 
notice. (Para 13) 

Anno: T. P. Act, S. 106 N. 40 Pt. 6. 

(c) Civil P. C. (1908), S. 35 and O. 41, 

!R. 35 (3) — Suit for ejectment of tenant and 
for arrears of rent — Trial Court dismissing 
relief for ejectment and decreeing arrears — 
Appellate Court decreeing relief for ejectment 
but vacating decree in respect of arrears on 
ground that arrears had already been deposited 
in Court — Decree for costs also passed in 
plaintiff’s favour — Plaintiff held was entitled 
to costs. (Para 14) 

Anno: C. P. C., S. 35 N. 7; O. 41 R. 35 N. 3. 
Baleshwari Pd., for Appellant; J. Swarup, 
for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’21) AIR 1921 All 194: (43 All 330) 12 

(’51) 1951 All LJ 235: (1951 All WR 
(HC) 121) 12 

(’51) 1951 All LJ 702: (1952 All WR 
(HC) 30) 12 

(’52) 1952 All LJ 373: (AIR 1952 All 863) 11 

JUDGMENT: These are defendant’s appeals 
In a suit for ejectment from a house and two 


(3) The plaintiff further alleged that the 
tenancy had terminated on 31st March 1945 but 
that, rent having been accepted by him from 
the defendant after that date, the latter was 
still a tenant, now liable to be ejected in view 
of the permission obtained by the plaintiff 
from the District Magistrate under S. 3(a), U. P. 
(Temporary) Control of Rent and Eviction Act, 

3 of 1947. In fact no such permission was 
necessary to eject the defendant, and indeed the 
District Magistrate said in his order that none 
was necessary but that if permission was need¬ 
ed. it was granted. On 31st March 1947 the 
plaintiff gave notice to the defendant to vacate 
the buildings by 1st May 1947. A suit was 
then filed by him on 2nd June 1947 claiming 
ejectment as well as arrears of rent in the 
amount of Rs. 701/-. out of which Rs. 21/- were 
stated to be payable up to 1st April 1946 and 
Rs. 680/- up to 1st June 1947. 

(4) The defence taken was that there had 
been no wilful default on the part of the defen¬ 
dant, that he had tendered Rs. 310/- to the 
plaintiff, the same having been refused, that 
then a money order for that amount was sent , 
to the plaintiff but was returned, and that the 
notice dated 31st March 1947 was invalid as it 
did not expire with the end of the month of the 
tenancy. 

(5) The trial Court, while dismissing the re¬ 
lief for ejectment on the finding that the notice 
given by the plaintiff was invalid, decreed it for 
Rs. 701/- as arrears of rent. It further found 
that it was necessary for the plaintiff to give 
a notice under S. 106. T. P. Act in spite of the 
permission obtained by him from the District 
Magistrate under S. 3 of the aforesaid Act. 

(6) Two appeals against this decree were filed 
in the lower appellate Court, one. No. 86 of 
1949. by the plaintiff and the other, No. 89 of 
1949. by the defendant. 

(7) The point raised in the former appeal was 
that a decree for ejectment should have been 
passed by the trial Court and the point raised 
in the latter appeal was that no arrears of rent 
should have been decreed by that Court. 

(8) The lower appellate Court modified Ihe 
decree of the trial Court by decreeing the relief 
for ejectment but vacating the decree in respect 
of arrears of rent on the ground that the amount 
claimed by the plaintiff had already since been 
deposited for him in Court as being the rent ^ 
due up to 31st August 1948. This being the 
position, the learned Judge also passed a decree 
for costs in favour of the plaintiff. His find¬ 
ings were that the notice dated 31st March 194 1 
was invalid as it expired* on 1st May 1947 and 
not on 30th June (April?) 1947 when the month 
of the tenancy had expired, but that, in this 
case, it was not necessary for the plaintiff to 
have served a notice under S. 106, T. P. Act on 
the defendant at all. The first finding was thus 
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in favour of the defendant-appellant and the 
.second against him. 

(9) The appeal first mentioned on the top oi 
this' judgment was filed by the defendant to 
challenge the decree for ejectment passed by 
the lower appellate Court, and the other appeal 
was filed by him to challenge the order of costs 
passed by that Court in favour of the plaintiff. 

, (10) The main point argued before me by the 

^ learned counsel for the defendant-appellant was 
that the learned Civil Judge having held that 
the notice referred to above was invalid end it 
being necessary for the plaintiff to have served 
the defendant with a valid notice of ejectment 
prior to the suit, the same should have been 
.dismissed. Learned counsel for the respondent 
.'contended that notice was in fact not necessary, 
as held by the lower appellate Court, after the 
plaintiff had obtained permission from the Dis¬ 
trict Magistrate under S. 3, U. P. (Temporary) 
Control of Rent and Eviction Act. 

(11) So far as the latter point is concerned. I 
am committed to the view that notice under the 
(said section was necessary. I so held in the 
lease of — ‘Ram Sarup v. Gayatri Devi*, 1952 
All L J 373, on the basis of an earlier Bench 
decision of this Court and I am not prepared 
to modify my view on that point. 

(12) As regards the question whether the 
notice dated 31st March 1947 was or was not 
valid, I am definitely of the view that it was. 
The whole argument of the learned counsel for 
the defendant-appellant was that the notice in 
this case having asked the defendant to vacate 
the house ‘by 1st May 1947* and not on or by 
30th June (April?) 1947. it was not a notice 
which could be deemed as expiring with the 
end of the month of the tenancy. He relied in 
support of this point on the Bench decision in 
— ‘Shankar Lai v. Babu Ram*, AIR 1921 All 
194. in which the notice served on the tenant 
had required him to vacate the premises ‘*bv 
30th June 1919” and the argument was that it 
was an invalid notice as it had not required 
the defendant to do so by 1st July 1919. 

The argument was not accepted and it was 
held that the notice was valid. This case does 
not, in my opinion, help the appellant as it is 
only an authority for the proposition that, 
where the notice asks the defendant to vacate 
the premises on the last day of the month of 
tne tenancy, it is valid notice. It does not mean 
that the Bench also meant to hold that, if the 
notice had asked the tenant to leave the pre¬ 
mises by the 1st of the next month, it would 
have been invalid. On the contrary, learned 
counsel for the plaintiff-respondent has cited 
two decisions of this Court, one. a Bench deci- 

A?i n r in r To ‘ Durga Prasad v - Rama Kant*. 1951 
^ and °^ er a decision by myself 
m the same volume at page 702. (Mohan Lai 
v. Kunwar Sen, 1951 All L J 702). In the former 
« was held: 

■ “Where a landlord in his notice requires the 
tenant to vacate the premises on the date 
immediately following the date of the expiry 
oi the monthly tenancy, the notice complies 
with the provisions of S. 106. T. P. Act”. 

In the latter the tenancy was one that had 
commenced on the first day of each Hindi 
®°“Jh* so thfl t it expired on the last day of that 

var?£' n0t ! ce give " t0 the tenant was to 
the premises on the 1 st of the following 
SSgfh. It was nonetheless held by me to be a 
vaua notice. 
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(13) The principle underlying the rule seems 
to be that the tenant must have a clear la days 
time prior to the end of the month of his 
tenancy, so that he may in the meanwhile 
remove his effects after arranging for another 
accommodation. If in addition to these 15 days 
he is allowed a few hours more, so that he 
leaves the premises by the first day of the 
ensuing month. I cannot see how he is pre¬ 
judiced. Indeed he has a little more time to 
do the needful to comply with the notice served 
by the landlord. It would, in my opinion, be 
too technical and hair-splitting to hold that, 
because of the tenant having been given a little 
more time even after the expiry of the month 
of the tenancy, he has been prejudiced and the 
landlord must wait for another month to give 
somewhat less generous notice and thereby pro-j 
cure his tenant’s ejectment. In my view, there¬ 
fore, the lower appellate Court was not right] 
in holding that the notice given in this case 
was invalid, although such a finding did not 
affect the suit as it held at the same time that 
no notice was in fact necessary. 

(14) As regards the appeal raising the ques¬ 
tion of costs the lower appellate Court having 
never held that the plaintiff was not entitled 
to a decree for arrears of rent, and the decree 
for arrears passed by the trial Court having 
been vacated on the particular ground that the 
arrears for the period up to 31st August 1948 
had already been deposited in Court, there is 
no reason why the plaintiff was not entitled to 
his costs. 

(15) For these reasons there is no force in 
either of these two appeals. They are accord¬ 
ingly dismissed with costs. 

B/VR.B. Appeals dismissed. 
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MOOTHAM J. 

Bhagwati Chaube, Plaintiff-Appellant v. Ram 
Adhar Chaube and others, Defendants-Res- 
pondents. 

F. A. F. O. No. 282 of 1948, D/- 7-12-1951. 
Tenancy Laws — U. P. Tenancy Amendment 
Act, (10 of 1947), S. 31 — “Pending under the 
said Act” — Suit filed in Civil Court. 

Provisions of S. 31 apply not only in the 
case of appeals and revisions but also to 
proceedings in suits. Where, the suit had 
been properly filed in the court of Munsif 
it could not be a suit pending under the 
U ' m • , Tenanc y Act which would neces¬ 
sarily have had to have been filed in a 
revenue court. It is therefore not affected 
by the provisions 9 f S. 31 and the juris- 
diction of the civil Court remained un¬ 
affected. The effect of the amending Act 
was not to divest the civil court of the 
jurisdiction which it admittedly had in a 

? n . or !° TT , the comin g into operation of 
that Act: AIR 1949 All 542, Rel. on. 

Shambhu Prasad, for AppeUantf H. 4) L 
Kapoor, for Respondents. 

REFERENCE. /P . ra 

AIR 1949 All 542: (1949 ' 

All WR HC 121) 4 

s*™™* fe® Plaintiff’s first appeal 

■SSkSSu? of the learned Civil Judg ® of 

n <8E:'jW* -* ad filed a suit ° n ^ 

19-12-1946, in the court of a Munsif for a decla- 
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ration that he was entitled to exclusive pos¬ 
session 01 certain plots of land or alternatively 
lor possession of those plots, it is unnecessary 
to suie the circumstances which led up to the 
filiiig ol tms suit, lor, it is not in dispute that 
at tne time the suit was hied, it was properly 
iileu m the court of the Munsif. It is also 
common ground that had the suit been hied 
alter 14-U-1947, the date upon winch tne 
U. P. Tenancy Amendment Act (Act 10 oi 
1047) came into force the suit would have had 
to be filed in a revenue court. 

The suit, as I have said, was filed in Decem¬ 
ber 1040. It was decided by the learned 
Munsif on 5-2-1048. The plaintiff appealed 
from the decision of the Munsif to the court 
of the District Judge and cross-objections were 
filed by the defendants who are the present 
opposite parties. The learned District Judge 
transferred the case to the Court of the Civil 
Judge. The learned Civil Judge, being of 
opinion that the eflect of the amending Act 
was to divest the civil court of jurisdiction set 
aside the judgment and decree of that Court 
and directed that the plaint be returned to the 
plaintiff for presentation to a revenue Court. 
It is from that order that the present appeal 
has been filed. 

(3) Section 31 of the amending Act provides, 
‘inter alia’ that all suits “pending under the 
said Act”, meaning the U. P. Tenancy Act 1939, 
shall be decided in accordance with the pro¬ 
visions of that Act as amended by the amend¬ 
ing Act, and it is the case for the appellant 
that the plaintiff’s suit was not a suit “pending 
under the said Act”, that it was therefore not 
airected by the provisions of S. 31 of the 
amending Act, and the jurisdiction of the civil 
Court remained unaffected. . It appears to me 
clear that as the suit had been filed in the 
Court of a Munsif, and as it is not in dispute 
that it was properly filed in that Court it could 
not be a suit pending under the Tenancy Act 
which would necessarily have had to have been 
filed in a revenue court. I am of opinion there¬ 
fore that Mr. Shambhu Prasad’s submission on 
this point is correct. 

(4) It has however been argued by Mr. 
Kapoor that apart altogether from S. 31 of the 
amending Act the effect of that Act was, as 
from the date upon which it came into opera¬ 
tion, to take away from the civil Courts their 
jurisdiction in all cases which, had they been 
filed after the amending Act came into opera¬ 
tion, would have had to be filed in a revenue 
Court. I do not think that submission is well 
founded, for it appears to me that if it were 
correct then S. 31 of the Act would be wholly 
unnecessary; and that I think is the view 
taken by a bench of this Court in — ‘Basdeo 
Singh v. Bharat Singh*, AIR 1949 All 542, m 
which the Court said: 

“It is obvious that the provisions of S. 31(1)” 

— that is of the amending Act — “apply to 

appeals and revisions under the U. P. 

Tenancy Act and not to those under the Code 

of Civil Procedure.** 

The matter before the Court related to an 
appeal, but the provisions of S. 31 apply not 
only in the case of appeals and revisions but 
also to proceedings in suits. In my opinion, 
therefore, the effect of the amending Act was 
not to divest the civil Court of the jurisdiction 
which it admittedly had in this case prior to 
the coming into operation of that Act and that 
this appeal must succeed. 


(5) I, therefore, set aside the order of the 
learned Civil Judge dated 1-9-1948 and direct 
that the case be sent back to the lower appel¬ 
late Court lor hearing in the ordinary course. 

(6) The appellant is entitled to his costs. 

B/D.H. Appeal allowed. 
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Penal Code (1860), S. 302 — Punishment — 
Criminal P. C. (1898), S. 367 (5). 

Per Agarwala J.: Under S. 302 a dis¬ 
cretion is vested in Courts either to Impose 
a sentence of death or of transportation 
for lile. The true principle of exercising 
the discretion of imposing either the 
penalty of death or of transportation for 
life should be that the sentence of death is 
awarded in cases in which the act is very 
brutal and highly repugnant to morals 
and the sentence of transportation for life 
is imposed in all other cases. Though 
under S. 367 (5), Criminal P. C., the Court 
is required to give reasons why the sen¬ 
tence of death is not passed for an 
offence punishable with death, the law 
does not lay down in what cases the two 
sentences shall be imposed and the law 
has deliberately conferred a discretion on 
the Court to award one sentence or the 
other according to the circumstances of 
each case. This discretion is intended 
to be exercised to secure the end which 

justice™ haS in Vie ' V ' "<P.™ l”l8> 
While one accused 

injuries, the other merely held the le*s of 
the deceased and the latter was aged - 
years only: 

Held that in the circumstances, a sen¬ 
tence of transportation for life would 
meet the ends of justice in the latter s 
case. (rara 

Per Raghubar Dayal J.: Under the pro¬ 
visions of the Penal Code and the Code of 
Criminal Procedure the Court is to pass 
the sentence of death unless there be ex¬ 
tenuating circumstances and the Court is 
not to withhold the passing of the death 
sentence on the ground that there were 
no aggravating circumstances to justuy 
the death penalty. The facts that one of 
the accused is about 20 years old and that 
he is not alleged to have actually used the 
gandasa do not justify awarding him the 
lesser penalty of law provided for the 
offence, when the murder was planned and 
brutal: Case law discussed. < Pa r as 31 >„ ' 
Anno: Penal Code, S. 302 N. 6, 19, -8, 
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AGARWALA, J.: This is an appeal by Mool 
Chand, aged 22 years, and Phool Chand, aged 
30 years, against their conviction under S. 302 
and under Ss. 302/34, I. P. C. respectively and 
- sentence of death. There is also before us the 
w usual reference for the confirmation of the 
death sentence. 

(2) The appellants were prosecuted along with 
Brij Lai and Ram Naresh under Ss. 147, 148, 
302 read with S. 149, I. P. C. for having con¬ 
spired together to murder one Nathey Ahir 
after arming themselves with deadly weapons 
in the company of one or two more persons and 
for having committed murder of the aforesaid 
person at about mid-night between the 3rd and 
4th August 1951 in village Bahapur, while the 
deceased was sleeping on a Machan in a field. 
Brij Lai and Ram Naresh were acquitted by 
the learned Sessions Judge. 

(3) It appears that Mool Chand's father Lau- 
tan and Phool Chand’s father Sultan were 
cousins. They used to cultivate a field of 
Rampat zamindar, P. W. 13. Rampat ejected 
them by means of a suit and then cultivated the 
land himself for two years. In the month of 
Jeth or Baisakh 1951 Nathey deceased got the 
land from Rampat. Mool Chand and Phool 
Chand did not like this. They threatened Na¬ 
they that if he did not leave the land, he would 
come to harm. Brij Lai and Ram Naresh had, 
however, other enmity with Nathey and the 
prosecution case was that they conspired with 

> Mool Chand and Phool Chand to murder Nathey. 
f For the last three nights before the incident 
Nathey used to sleep on a Machan in his Jond- 
hari field in order to guard his crops in the 
night. In the night in question, according to 
the prosecution, while Nathey was sleeping on 
a cot on his Machan, five or six persons includ¬ 
ing the appellants and Brij Lai and Ram Na¬ 
resh attacked Nathey with gandasas. The ac¬ 
tual attack was rmtie by Mool Chand and Brij 
Lai while Phool Chand and Ram Naresh held 
the feet of Nathey to facilitate his being kill¬ 
ed, and one or two persons, who could not be 
recognised, armed with lathis were standing 
nearby. 

(4) The first information report was lodged bv 
the deceased’s wife, Smt. Dhananti, at 6-30 in 
the morning of the 4th of August. The Sub- 
Inspector Ram Adhar Singh at once proceeded 
to the place of occurrence and held an inquest. 
He found the deceased lying dead on the cot 
over the Machan in a pool of blood. The ac¬ 
cused were absconding and he searched their 
^°'J ses . in t ] iejr absence and found two blood- 
stamed gandasas from the house of Mool Chand 
in the presence of witnesses. 

dpSLTS e i, P °i St ' rno ^ er ? report revealed that the 
. h n d recei X ed . no less than 12 injuries 

* •] we / e . 1 ‘ nc t lsed wounds all inflicted 

on right side of chest, temple, face and neck. 

eani a ^c man u-i bIood 'X as found on °ne of the 
SS')? 6 , 0 ”. the other the blood was 

teSfri ted Th nd lts ongin could not be de- 
S n „ e . d ' , The accused pleaded not guilty 

to him th3t the gandasas belonged 

house Thp th rL™ 6y We J e recovere d from his 
bnncf' recovery of gandasas from the 

witn^cc° f Chand was * however, proved by 
witnesses of recovery. Smt. Dhan’anti, Rama 


Awadh, Rama Deo and Jholai, eye-witnesses, 
were produced by the prosecution. Baldat and 
Lakni swore that immediately after the inci¬ 
dent they saw the accused running away from 
the scene of murder. 

(7) We have been taken through the evidence 
of tne witnesses and I have no doubt in my 
mind that the prosecution case is fully esta¬ 
blished on the evidence on the record. Certain 
discrepancies were pointed out in the state¬ 
ments of the witnesses but they are all minor 
and immaterial. There is no reason to dis¬ 
believe the prosecution witnesses on that 
ground. In my opinion, guilt was brought home 
against the appellants and they were rightly 
convicted under S. 302 read with S. 34, I. P. C. 

(8) It has been strongly urged that on the 
prosecution evidence Phool Chand was merely 
holding the feet of the deceased while the ac¬ 
tual act of inflicting injuries by a gandasa was 
done by Mool Chand and that, therefore. Phool 
Chand should be given transportation for life 
instead of a sentence of death. It is also point¬ 
ed out that he is only 20 years of age. In my 
opinion, this contention is sound and Phool 
Chand's death sentence should be commuted to 
transportation for life. 

(9) I may here state the views I hold on the 
question of sentence in a case of murder. The 
penalty of death comes to us as a relic of the 
ancient doctrine of vengeance which is graphi¬ 
cally expressed as ‘a tooth for a tooth’ and “an 
eye for an eye”. Instead of allowing the in¬ 
jured parties themselves to settle tneir dis¬ 
putes by taking vengeance themselves, the State 
intervened and took upon itself the infliction 
of the same punishment as would have been in¬ 
flicted by an injured person. 

(10) Says Holmes in his ‘Common Law’ at 
pages 2 and 3: 

“It is commonly known that the early forms 
of legal procedure were grounded in ven- 
geance. Modern writers have thought that 
the Roman Law started from the blood feud 
and all the authorities agree that the German 
Jaw began in that way. The feud led to the 
composition, at first optional, then compul¬ 
sory, by which the feud was bought off. The 
gradual encroachment of the composition may 
be traced in the Anglo-Saxon laws, and the 
feud was pretty weU broken up. though not 
extinguished, by the time of William the Con¬ 
queror. The killings and house-burnings of 
an earlier day became the appeals of may¬ 
hem and arson.” 

h! 1 !^ d ° ct ^ in ® of revenge gave place to 
jr?niM^ tnne °* de , lerrent punishment. The state 
h " fl ' a Particular punishment for an offence 

snffir l |ont th H t t PUniS ! ln l ent was considered to be a 
crime' ent deterrent for th e repetition of the 

,a I e h . as been found that the policy 
0f - d , et ®”‘® I ? t Punishment does not solve the 
that a prob,em , of crimes. It is now believed 
oaf,l a .. pe ^on becomes a criminal mainly be- 
' a n u . , e , h ! s . hab,f ? a. nd frame of mind have b^n 
mou ded in that direction by his social environ¬ 
ments. To prevent a person from commTtW 

will ri avoid h th S e U form Ut t-° n of , env i. ronments which 
hS* tbe formah °n of anti-social instincts 
and habits in a person is a better remedy for 

Prevention of cnme than infliction of de- 
terrent punishment. Thus the modem doctrine 
is of correction or reformation rather than 
punishment. The infliction of the sentence of 
death is a negation of reformation and, there- 
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fore, death penalty is being abolished in several 
civilised States of the world. Thus in the 
modern age a more humanitarian view of 
punishment is adopted. 

(13) Under the Indian Penal Code punish¬ 
ments are graded according to the seriousness 
of the crime. The doctrine of deterrent punish¬ 
ment is the underlying policy of the whole 
scheme of punishment. At the same time, the 
Code allows latitude to the court to adapt the 
punishment to the circumstances of each case. 
In most cases the Code prescribes the maximum 
punishment, but does not prescribe the mini¬ 
mum punishment and the latitude given to the 
Judge is very great. In other cases, the Code 
prescribes both the maximum and the minimum 
penalty. There is nothing in law to prevent 
this discretion being exercised in consonance 
with the more humanitarian view of the modern 
age. True, Judges are not social reformers. 
They are interpreters of the law and enforce it 
as they find it. Yet, they must of necessity 
move with the times, or else the justice which 
they seek to do may, by change of circum¬ 
stances, become inequitable. 

They keep pace with the progress of time 
in two ways: first, by interpreting the words 
of the law in the light of the accepted ideas of 
the age and newly discovered facts. As was 
observed by the Privy Council in — ‘James v. 
Commonwealth of Australia’, (1936) A. C. 578 
at p. 614, the full import and true meaning of 
‘words’ 

“can often be appreciated when considered as 
the years go on in relation to the vicissitudes 
of facts which from time to time emerge. It 
is not that the meaning of words changes, 
but the changing circumstances illustrate and 
illuminate the full import of that meaning.” 
Secondly, where the law gives a discretion to 
the Judges they exercise that discretion so as 
to ensure social justice in accordance with the 
spirit of the times. No Judge now, for in¬ 
stance, would punish a Jean Valejin who has 
been through hunger and penury and has seen 
his family starve before his eyes, with the same 
severity as he would another who while in the 
enjoyment of plenty and prosperity has com¬ 
mitted theft. 

(14) Under S. 302, I. P. C. a discretion is 
I vested in Courts either to impose a sentence 
lof death or of transportation for life. Discre¬ 
tion must always be exercised according to 
principles and not according to the humour ol 
the Judge, arbitrarily or fancifully. The prin¬ 
ciple upon which discretion is to be exercised 
not being fixed by any statute may be inter¬ 
preted progressively in accordance with the 
spirit of the times so that real, and not techni¬ 
cal justice may be secured. To my mind, the 
true principle of exercising the discretion of 
imposing either the penalty of death or of trans- 
portation for life should be that the sentence 
of death is awarded in cases in which the act 
is verv brutal and highly repugnant to morals 
and the sentence of transportation for life is 
imposed in all other cases. 

(15) There are four classes of murder as men¬ 
tioned in the four clauses of S. 300. I. P. C., 
namely. 

(a) when the intention is to kill; 

(b) when the intention is not to kill but to 
inflict injuries which are sufficient in the ordi¬ 
nary course of nature to cause the death of a 
normal person; 
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(c) when the intention is not to kill but to 
inflict injuries, with the knowledge of the spe¬ 
cial physical condition of the person injured 
such injuries being sufficient to cause his death 
in that physical condition, though not suffi¬ 
cient to cause the death of a normal person; and 

(d) when the intention is not to kill but the 
act is recklessly done and so imminently dan¬ 
gerous that it is likely to result in death or to « 
cause injury which is likely to cause death and 
the act is done without any excuse for doing it. 

(16) It appears to me that the sentence of 
death should be restricted to class (a) ‘intention 
to cause death’, because it is always brutal and 
barbarous to intentionally kill another, and to 
classes (b), (c) and (d) when the injuries caused 
are brutal or the action of the accused is high¬ 
ly repugnant. In other cases, a sentence of 
transportation for life should be imposed. Even 
when death should be the ordinary penalty 
according to the above classification, the lesser 
penalty provided by law may be imposed in 
certain circumstances. It is not possible to 
enumerate the circumstances exhaustively or to 
lay down any hard and fast rule. Each case will 
have to be decided on its own facts. 

Some of the cases in which the lesser penalty 
of law should be awarded may be stated: 

1. Where the accused is very young or too 
old, I would normally consider that a young 
man below the age of 18 should be considered 
too young to merit the death penalty and above 
the age of 70 to be too old for that sentence. 

2. Where the accused is a young man who has 

acted under the instigation’ or the influence of 
his elders, 1 would normally consider that a 
man who has completed 20 years of age has no 
justification for pleading that he has acted un¬ 
der the instigation or the influence of his 
elders. He should have by the time he attains 
that age enough discretion to judge for him¬ 
self. , . 

3. Where the murder is committed during the 
course of a sudden quarrel and without premedi¬ 
tation or on the impulse of the moment and 
the case does not fall under any of the excep¬ 
tions to S. 300. 

4. When the conduct of the deceased furnish¬ 
es grave though not sudden provocation for the 
murder, as for instance, where an aggrieved 
husband or other mere relation of a woman 
murders a man who persists in oiTending the 
feelings of the aggrieved relative by publicly 
carrying an immoral intrigue with the woman. 

5. " When the liability is vicarious and the 

accused neither took part in the actual beating 
of the deceased nor instigated others to beat 
him. • . 

6. Where there are several persons involved 
in the murder and only one death is caused 
and the actions of several accused are capable 
of being graded in the matter of causing death. 
For example, where one person inflicts injuries 
which bring about the death and the others 
merely help the former, such as by standing by 
or performing minor acts, the conscience or - 
the law in such a case will be satisfied if the 
persons who inflicted the fatal injuries are 
sentenced to death and the others are sentenced 

to transportation for life, unless they were the 
ring-leaders of all the accused. 

(17) In the last category of cases mentioned 
above all the accused are no doubt equally 
guilty because all of them pre-planned the mur¬ 
der and their action is brutal, but a differentia¬ 
tion in the sentence may be made because the 
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person who actually wields the instrument with 
which he causes death may be presumed to be 
more brutal than the one who merely helps 
in the commission of the crime. 

(18) I am aware that under S. 367(5), the 
Court is required to give reasons why the sen¬ 
tence of death is not passed for an otfence 
punishable with death. I am also aware that 
Ithis provision has been construed as implying 
that the sentence of death is the normal sen¬ 
tence and the sentence of transportation for life 
is an exception. But the law does not lay down 
in what cases the two sentences shall be im¬ 
posed and I maintain that the law has deli¬ 
berately conferred a discretion on the court to 
award one sentence or the other, according to 
the circumstances of each case. This discretion 
is intended to be exercised to secure the end 
which the law has in view, namely, social jus¬ 
tice. In my view the principles I have laid 
down in this judgment are calculated to serve 
that end. 

(19) Applying these principles to the accused 
in the present case, I find that while Mool 
Chand appellant inflicted the gandasa injuries, 
Phool Chand merely held the legs of the de¬ 
ceased. Phool Chand is aged 20 years only. 
In the circumstances, a sentence of transporta¬ 
tion for life will meet the ends of justice in his 
'case. 

(20) I would, therefore, dismiss the appeal of 
Mool Chand, confirm the death sentence im¬ 
posed upon him and accept the reference in 
his case. 

(21) I would dismiss the appeal of Phool 
Chand with this modification that instead of 
the sentence of death I would substitute a sen- 

* tence of transportation for life and in his case 
I would reject the reference. 

(22) RAGHUBAR DAYAL. J.: I have been 
through the judgment of brother Agarwala, and 
agree to the order proposed. I would like to 
note my reasons. 

(23) The prosecution case as put in court is 
that these two appellants, namely, Mool Chand 
and Phool Chand, together with four or five 
other persons, went to the machan on which 
Nathey deceased was sleeping on the night bet¬ 
ween the 3rd and 4th August 1951, that the 
two appellants, Brij Lai and Ram Naresh got 
on the machan, that Mool Chand appellant and 

p£!L L ^ St T k de «ased with gandasas and 
Phool Chand and Ram Naresh held certain parts 
of the body of the deceased, that the other per¬ 
sons m the party remained standing on the 
ground and that on the approach of the wit¬ 
nesses these persons ran away. Of the six 
prosecution witnesses, Smt. Dhananti, widow of 
Nathey Ram Awadh, Ram Deo and Jholai de- 
pose about seeing Mool Chand and Brij Lai 

S pV" k, i n fn, Wi ‘ h g an dasa and Ram Naresh and 
2S? 1 Chand holding the body of the deceased, 
while Baldat and Lukkr depose about those 
persons running away. There is nothing to 
show that these witnesses had any reason to 
dep°se falsely against the accused appellants 
I, however, doubt whether the four witnesses 
i r depose to have seen the actual murdering 
depose correctly in that respect. 

• first information report, which Qmt 
Dhananti dictated to Jholai, simply stated 

ahm. he £" y husband) raised an 

alarm from the machan that people were 

faulting him. Attracted by his alam Jholai 

Bali?!♦ P fl an ' JH m Deo - 11301 Awadh Ahir 

Baldat Ahir and Lukki Ahir of my village; 
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many persons of Kudaram and I reached 
there and saw in the light of tne torch tnat 
my pattiaars Mool Chand and Phool Chand 
and their friend Brij Lai Pasi of Ramgam 
Kuber Bai-ka-Pura, and Ram Naresh Ahir ol 
village Kudaram, at whose place Tudi used 
to live formerly and who had kept his (Tudi’s) 
mother as his mistress, and one or two otner 
persons who can be recognised if produced, 
were running towards the west after having 
. cut his neck and killed him with gandasa 
blows. The accused were chased, but could 
not be secured.” 

It is dilficult to believe that four persons, in¬ 
cluding those two who were responsible for this 
report should have seen the details of the in¬ 
cident with respect to the actual striking with 
the gandasa and the holding of the body and 
that those details should not have been men¬ 
tioned in this report. 

(24) Further tne machan consisted of the 
deceased’s cot fitted to lour bamboos at a 
height of 2 h cubits, that is, about 1-1/4 yards 
from the ground. There was a thatch over 
this cot. It really consisted of two thatches r 
one sloping towards the west and one towards 
the east. The thatches were about 3-1/2 feet 
long, which was the length of the cot, and 
about 3 feet wide. They extended on each 
side about a span beyond the cot and were 
about a foot above the eastern and western 
edges of the cot. I very much doubt that ia 
this set up of the machan these four accused 
could nave taken their seat on the cot and that 
the witnesses who had been running from dif¬ 
ferent directions could have been able to see 
the actual persons striking the gandasa and the 
persons holding the body. 

(25) Ram Deo who had run with Ram 
Awadh, stated that they had started running 
towards the machan silently. Jholai stated 
that when he ran from his field he did not 
make any noise. I cannot imagine anv good 
leason for this common silence. Ordinarily 
persons running to the help of a victim rua 
raising shouts, and I see no reason why these 
persons who ran from different directions did 
not act in the same manner. On their shouts 

trvTn U rnn b nv^ PeCted ^ th<J assaiIant S WOuld 
tiy to run away as soon as possible. 

t J 2 fl } ani . therefore, not inclined to believe- 
the statements of these witnesses that thev had 
seen Mool Chand giving gand'is-i himvc a 

decea^d Ph a 01 Chand hol ding the body of the 
deceased, and may mention here that the learn- 

nnr S rf SS 10 k S Judge acquitted Brij Lai the other 

ik? m MS 10 fitrZBz 

opinion that the statements of the siT wUnesf 

cousins i__ . u r l '-nand are 



that Mool Chand' must have u ed 7Si?™ 
deposed to by the witnesses Tn £ ? a ™* a . s a as 

interesting *to StettJ tooLS ea )! dasa - 11 i* 

depose that Mool Chand and Brij Tanked £? 
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•dasas, Ram Awadh and Ram Deo in their 
.statements under S. 164, Cr. P. C., deposed 
•that only Mool Chand used the gandasa. Why 
they improved on that statement in court is 
.not clear. It cannot be due to the recovery cf 
two gandasas from Mool Chand’s house, as* the 
recovery had been made on the 4th August and 
their statements under S. 164, Cr. P. C. were 
recorded on the 14th August. 

(28) I am further of opinion that the fact of 
the accused running away from the macnan 
.at the time of the incident is sufficient to hold 
that they were the murderers of Nathey. The 
accused gave no explanation for their presence 
there at the time. They denied the prosecu¬ 
tion allegations and just stated that the case 
against them was on account of enmity. 

(29) The murder was clearly pre-planned on 
account of ill-feeling and was brutal. The de¬ 
ceased was given eleven incised wounds, all 
on the face and neck. They included an in¬ 
cised wound 3”xl/4”xbone deep, oblique extend¬ 
ing from the right tempie to the right mastoid 
process across the middle of the external ear. The 
cartilege of the right ear had been cut through 
and through. Another was an incised wound 
2A’ , x2 , 'xbone deep, oblique on the right lower 
ramus of the mandible j” below injury 6. The 
right lower ramus of the mandible had been 
cut and fractured. Eight of the wounds were 
on the right side of the face. The remaining 
three wounds were on the front of the neck. 
Two of them were deep wounds. One was 
8Jx2”x2J” on the front of the neck above the 
larynx, extending from the middle of the left 
side of the neck and going across the front of 
the neck to the right side of the neck back 
part. The wound went deep, cutting the 
muscles, nerves and big vessels. The thyroid 
'bone and the body of the 2nd cervical verte- 
"brae had been cut. The oesophagus was also 
cut at the level of the larynx. The other was 
4”xlJ”xbone deep, on the front of the neck 
right side, going deep, cutting muscles, nerves 
and big vessels. The transverse process and 
the body of the fifth cervical vertebrae were 
■also cut. 

(30) For such a pre-planned and brutal mur¬ 
der, I am of opinion that the persons respon¬ 
sible for it and taking part in it deserve no le¬ 
niency in sentence. They plan a brutal murder, 
Ihey attack a sleeping person and go on hack¬ 
ing him till persons arrive & they had no option 
but to leave him and run away. In my opinion, 
both Moolchand and Phoolchand have been 
rightly sentenced to death by the learned Ses¬ 
sions Judge. 

(31) The facts that Phool Chand is about 20 
years old and that he is not alleged to have ac¬ 
tually used the gandasa do not. in my opinion, 
justify awarding him the lesser penalty of law 
provided for this offence, when the murder 
was planned and committed as mentioned above. 
He is equally guilty not only of the offence 
under S. 302, I. P. C. on account of S. 34. I. P. C., 
but he is equally responsible for the planning 
and carrying out of the scheme in circum¬ 
stances which would justify the extreme penaltv 
of law fully. It is not necessary, to my mind, 
that the assailant who actually inflicts the fatal 
blow is liable to be awarded the extreme penaltv 
of law and that his associates must be award¬ 
ed the lesser penalty of law. Nor do I con¬ 
sider the number of persons' murdered to be 
any criterion for awarding death sentences 
among the accused who are proved to have 
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committed the murder. Punishment is not 
awarded under the Penal Code on the principle 
of an eye for an eye and a tooth for a tooth 
Ihe punishments provided in the Penal Code 
are for the prevention of crime by their proving 
as deterrent to would be criminals and, if 
possible, to reform the criminal by the suffering 
he has to undergo on account of his acting 
against the law and violating the rule* of 
society. 'y 

(32) The courts are not much concerned with 
the policy or reason behind the law which they 
have to administer. The policy is for the legis¬ 
lature to determine. If change of times, change 
of circumstances, change of moral values and 
sentiments are supposed to make a law out 
of date it is for the legislature to step in and 
make the law consonant with the prevailing 
sentiments as to what ought to be a crime and 
what ought to be the measure of punishment. 

1 do not, therefore, look at this question of the 
sentence of death in the light of the views of 
writers who would like it to be abolished and 
in fact who would like the whole system of 
punishment to go and to be substituted by the 
system of mental treatment of the supposed 
criminal. Any discussion of those views would 
be futile. The fact remains that the provisions 
of the Penal Code and the Criminal P. C. in 
this respect are what they have been for many 
a year past. Section 302, Penal Code, provides 
that a person who has committed murder shall 
be punished with death or transportation for 
life. This certainly gives a discretion to the 
court to award either of the two sentences, 
according to the circumstances of the case, 
keeping in view the judicial grounds for award¬ 
ing one or the other of the two sentences. 

Section 367 (5), Criminal P. C., provides: 

“If the accused is convicted of an offence 
punishable with death, and the Court sen¬ 
tences him to any punishment other than 
death, the Court shall in its judgment state 
the reason why sentence of death was not 
passed.” 

In view of these provisions, it has been con¬ 
sistently held by the various Courts, whenever 
they had to decide this point, that the sentence 
of death should be the normal sentence and 
that there should be extenuating circumstances 
for justifying the awarding of the lesser sen¬ 
tence. I see no good reason why these provi¬ 
sions be now interpreted to mean that trans¬ 
portation for life should be the normal sentence 
under S. 302, I. P. C. and that the sentence of 
death should be justified by aggravating cir¬ 
cumstances. The words used in section 367 (5), 
Cr. P. C., are not open to such an interpretation. 
Reasons are required for awarding the sentence 
other than death and not for awarding the 
sentence of death. I may now refer to some 
cases on the point. 

(33) In — 'Emperor v. Shwe Hla U\ 23 Cri 
LJ (Low Bur) 437 the Judges referring to a Full 
Bench case of their Court observed: 

“In — ‘Crown v. Tha Sin', 1 Low Bur 216 a , 
Full Bench of this Court held that 'the 
extreme sentence is the normal sentence; the 
mitigated sentence is the exception. It is not 
for the Judge to ask himself whether there 
are reasons for imposing the penalty of death, 
hut whether there are reasons for abstaining 
from doing so.' With this view we entirely 
concur.” 

(34) Exactly this view was taken in—‘Naresh 
Singh v. Emperor’, AIR 1935 Oudh 265. 
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(35) In — ‘Local Government v. Sitrya Ar- 
juna\ AIR 1933 *ag 307. it was observed: 

**Tne duty of a Sessions Judge under section 
367 (5), Cr. P. C. is io pass semence cf death 
in cases of conviction ci muruer under S. 302. 
L P. C. unless there are reasons for no: 
passing such sentence. A mistaken view 
seems somewhat prevalent, namely, that sen¬ 
tence of death suouid rot te cassec unless 


sentence ci death snuuia oe passe a unless 
there are reasons to the contrary.” 

(36) In — ‘In re Rarr.udu. AIR 1943 Mad 69, 
it was observed at page 71: 

“There is no prevision of law that sentence 
of death shall no; be passed cn a person of 
or above sixteen but not mere than eighteen 
years of age. I had occasion a few days ago 
to say in a similar case. R. T. No. 82 of 1942 
(All), that to commute a sentence cf death 
in the absence of any mitigating circum¬ 
stances purely on the ground cf the age of 
the accused was m eilect to lay it down that 
persons of a certain age should never be 
sentenced to death, even though that was not 

the law. The prerogative of mercy in 

individual cases lies with the Provincial 
Government; and. it is for the Legislature 
to amend the Cnildren’s Act. if an amendment 
seems required, and to fix the age below 
which sentence of death shall not be passed 
at a higher level. It is not for us to usurp 
the functions of the Legislature.” 

Mockett J. observed: 

“I- however, desire to express my explicit 
agreement with the observations that he has 
made on the subject cf the sentence in this 
case. There is no doubt whatever th 2 t the 
authorities cn the subject are abundant that 
the normal sentence for conviction for mur¬ 
der is that of death.’’ 

(37) In — ‘Gurdev Singh v. Emperor’, AIR 
1948 Lah 58. four persons convicted of offences 
under sections 302 and 148. I. P. C. t ware sen- 
tenced to transportation for life. It was found 
?y the High Court that these assailants had 
intended to cause the death of the victim. Th* 
learned Sessions Judge in not awarding the 
death sentence observed: 

“nf 1 9n he £ £T Gd Lri this T S as ? are T°ung men 
nitnr* W * : ~ Havin 2 regard to the 

nature of the injuries and the ages of the 
accused. I feel that it will be extreme]v hard 
to send all these four accused to the gallows 
I think in this case the sentence of trans¬ 
portation for life under S. 302/149 Penal 

S&r rSrdiSS'"’ h ' 1 

SKSed af’S’e”!,“ e iU<i^:, ' en, 01 ,he ^ 

however, consider it necessary to 
take addihona. evidence in the case as" we 
consider that even if three of the aop^IaiS 
Me assumed to be 20 and one 19 vea£ c "d 

dM,h “"■« * » 

Re further observed: 

questi ° n whether in a given case the 
»ntence of death or the lesser sentence nf 
tons^rtation for life should be passed is 
essenhahy a matter in the discretion of the 
oonvictuig Judge, but while exercising this 

thaTlh ? 1 if«. a T USt ! >ear in mind the Position 


weii-recognisea ground is found to exist that 
the Judge is justified in witnnoiding the 
capiial sentence. I. is impossible to lay down 
any general rule defining me classes of cases 
in wnich :ne lesser sentence may be imposed, 
though from time to time certain circum¬ 
stances have earn recognized by the Judges 
wao had to consider ir.:s question as valid 


but ’.hare ii no precedent fer the proposition 
that a youth of 19 or 20 comes witnin this 
exception. Another ground for the lesser 
penalty is to ce found in those cases where 
an edender who does not come within the 
firs: exception is young and acts at the in¬ 
stigation or under the inSuence cf his elders. 

There are several cases in which young 
men of 20 and above have been awarded the 
lesser penalty because they joined their 
elders in the murder. Where the murder is 
committed in the course of a sudden quarrel 
and without premeditation or on the impulse 
of the moment it is usual not to pass the 
death sentence unless the circumstances be 
exceptional. In cases of premeditated murder, 
however, the usual sentence is death unt pgg 
the conduct of the deceased furnishes grave 
though not sudden provocation for the mur¬ 
der. as for instance, where an aggrieved 
husband or other mere relation of a woman 
muroers a man who persists in offending the 
feeungs of the aggrieved relative bv oublidy 
carrying an immoral intrigue with the 
woman. 

There is still another class of cases where 
the usual sentence may be withheld These 
are cases where a man is convicted of murder 
by reason of vicarious liability. Where death 
is intended and the murder is premeditated 
the cuencer snouid usuailv be sentenced to 
doth mepective of whether the vicarious 
uaoiLtv arises by reason of S. 34 cr S. 149. 
Fenal Cooe. But where the common object of 
an unlawful assembly is the beating of a 
person and death is net intended but is a 
likely consequence of the riot, the death 
sea.ence is withheld from those who are only 
constructively liable. but is imposed on 
the particular memoer of the unlawful assem¬ 
bly wno brought about the death. These are 
some of the well-recognised cases where the 
ttnn P enalt ;\ m3 - v be awarded on a eonvic- 
of n ? urde f- but ths classification £ 
^ exhaustive nor absolute and many a 

y . ame v luch v 15 not covered either 
- tbf or by the exception. In such 
cases the matter rests in the discretion of the 

SrSf andlLTS."'™ 01 ■“ “““ Oj 

He further observed at page 62: 

“The Jeamed Sessions Judge finds it extremelv 
hard to send all the four men to the gallows 

^ P , r ^ SSl - V - t0 ho,d that four lives 
should not be taken for one. Everv sentence 
in a criminal case, whether it be "a 

r^ r h trans P° rt , aticn or SprisoniSj 

works hardship not only on the man sentenced’ 
but on others, but that has never been a riS 
cumstance which enters judicial determination 

2-% s ^ e ? re : , S H ch cases of hardship are 

Government to consider^ 
reheve and not for the judge. In the presmt 
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case as we have held that the murder was 
premeditated and death was intended we 
would be putting ourselves in an illogical 
position if we did not pass the usual sen¬ 
tence.” 

I agree with practically all the observations in 
this case. 

(38) In — ‘Parshadi v. Emperor*. AIR 1929 
All 160, it was observed: 

"The learned Judge has said: 

‘It is not, I believe, the common practice to 
sentence to death those who are implicated 
in a riot in which death is caused and in 
which the definite assailants are not ascer¬ 
tained’ we do not think that the learned 
Judge is right in stating the proposition so 
broadly and possibly he did not mean to. It 
is clear that there may be cases in which 
the guilt of any particular assailant of actu¬ 
ally striking the fatal blow cannot be esta¬ 
blished but in which all the persons concerned 
would be indubitably guilty of murder and 
equally deserve a capital sentence. 

Such a case may clearly be where six men 
go out with the deliberate intention of killing 
a person and in pursuance of the common 
object one or other kills him. It may not be 
possible to establish which struck the fatal 
blow, but it is manifest that all would be 
equally guilty and all should receive a capital 
sentence. That again is a proposition stated 
broadly and in particular cases might require 
qualification; but it is sufficient to say that 
there should not be, if in fact it does exist, 
a practice to assume that where the particular 
person cannot be found to be guilty of the 
fatal blow, the capital sentence should not be 
inflicted.” 

(39) In — ‘Rajagopalan v. Emperor', 1944-6 
F C R 169, two persons were convicted for 
rioting and murder, the prosecution case being 
that a large body of persons had attacked the 
staff of a salt factory aqd that when an Assis¬ 
tant Inspector appeared on the scene with a 
rifle about twenty of those persons, who had 
left the compound of the factory, returned to 
the compound and seven or eight of them, in¬ 
cluding the appellants, set upon him with their 
weapons and caused serious injuries to him as 
a result of which he died. It was contended 
that the appellants could be held guilty of 
murder only by virtue of the provisions of 
S. 149, I. P. C., and that in a case like that 
a sentence of transportation for life was more 
appropriate than the sentence of death. On 
behalf of the Crown, it was urged that the 
case of the appellants fell within the purview 
of S. 34, I. P. C. 

Zafrulla Khan J. delivering the judgment of 
Spens C. J. and himself, observed at page 172: 

“In the view that we take, it is unnecessary 
to decide whether S. 34 would or would not 
anply to the facts as found by the High Court. 

We are unable to accede to the contention 
that in case of a conviction under S. 302. 
Penal Code read with S. 149, the appropriate 
sentence in all cases must be transportation 
for life. The question of sentence must in 
each case depend upon the facts of the case. 
Had there been a finding that the appellants, 
though they were among the rioters, some of 
whom in pursuance of the common object 
of the unlawful assembly as at that stage 
constituted, caused the death of the Assistant 
Inspector, had themselves taken no part in 
the assault upon the deceased, there might 
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have been some force in the suggestion that 
the lesser sentence would meet the ends of 
justice in their case. 

There is no such finding in this case. On 
the contrary, the finding is that the appellants 
were among the seven or eight persons who 
inflicted the large number of injuries which 
the deceased received, though the High Court 
did not go so far as to accept that part of 
the evidence which indicated the nature of 1 
the injuries that the appellants had actually 
inflicted. Having regard to all the circum¬ 
stances of the case as disclosed in the evid¬ 
ence, we are not disposed to hold in the case 
of either of the appellants that the sentence 
of death is inappropriate.” 

(40) Varadachariar J. felt some difficulty in 
sustaining the sentence of death imposed on one 
of the appellants. He did not, however, lay 
down any different considerations for the award¬ 
ing of the death sentence. His difficulty was 
really his interpreting the judgment of the 
High Court to mean that if the Judges had been 
of the view that the appellants were guilty 
on account of the application of S. 149, I.P.C., 
they would have been disposed to sentence them 
to transportation for life and therefore, he felt 
that the decision on the point whether they 
were guilty of murder with the help of S. 34 
or with the help of S. 149. I. P. C.. ought to 
have been determined and that without a find¬ 
ing on that point the death sentence should not 
have been confirmed. 

(41) The aforesaid cases support what I havei 
said above that the provisions of the Penall 
Code and the Code of Criminal Procedure have! 
been consistently interpreted by the various 
courts to mean that whenever a person is con- \ 
victed of committing murder, the Court is to 
pass the sentence of death unless there be 
extenuating circumstances and that the court 

is not to withhold the passing of the death 
sentence on the ground that there were no 
aggravating circumstances to justify the death 
penalty. The fact that an accused was twenty 
years of age was not taken to be a sufficient 
reason for not awarding him the extreme 
penalty of law. The fact that any of the accused 
was not the actual person to inflict the fatal 
blow, was not always a good reason for not 
awarding the death penalty, though it could be 
a good reason in certain circumstances depend¬ 
ing on the nature of the incident. 

There is a definite expression of opinion in 
various cases that for premeditated murders 
the death penalty is the only appropriate penalty 
for persons who actually commit the murder 
or who just help the actual murderer in carry¬ 
ing out the common intention to kill the other 
person. I am, therefore, of opinion that persons 
responsible for premeditated well-planned and 
brutal murders deserve the death penalty, irres¬ 
pective of the fact whether they actually gave 
the fatal blow, or whether they did give any 
blow to the deceased, or whether they were just 
present along with the other persons to whom & 
the task of inflicting injuries was assigned. 

(42) I am, therefore, of opinion that both the 
appellants were rightly convicted and sentenced 
to death by the learned Sessions Judge. How¬ 
ever. in view of the opinion of my brother that 
the sentence of death passed on Phool Chand 
be commuted to transportation for life. I agree 
with the order proposed by him to the effect 
that the appeal of Phool Chand be dismissed 
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and that the sentence passed against Phool 
Chand be substituted by a sentence of trans¬ 
portation for life. 

(43) BY THE COURT: We dismiss the ap¬ 
peal of Mool Chand. We dismiss the appeal of 
Phool Chand against his conviction under S. 
302, I. P. C., with the modification that instead 
of the sentence of death we substitute a sen¬ 
tence of transportation for life. We accept the 
reference for the confirmation of the death 
sentence against Mool Chand direct that the 
sentence of death against Mool Chand be 
carried out according to law. We reject the 
reference with respect to the confirmation of 
the death sentence of Phool Chand. 


B/D.H. 


Order accordingly. 
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Debi Prasad Malviya, Applicant v. Commr. 
of Income-tax, United Provinces, Lucknow, 
Respondent. 

I. T. Misc. Case No. 168 of 1949, D/- 29-10- 
1952. 

Income-tax Act (1922), S. 34 — Piecemeal 
assessment is not permissible — While assess¬ 
ing Income-tax officer knowing that assessee 
was being underassessed — Assessment cannot 
be reopened by notice under S. 34. (Para 5) 
Anno: Income-tax Act, S. 34 N. 1. 

B Upadhya, for Applicant; S. C. Das and 
J. Swarup, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’44) 1944-12 ITR 341: (AIR 1944 
t Pat 338) „ 

(’51) 1951-20 ITR 568 (Punj) 6 

ORDER: In this reference under S 66(1), 

TriKw Act - the -P 0 * 01 submitted by the 
.l 1 for - opmion ls as follows : 
wnether, in the circumstances of the case, 

be *legally SS?"' M ’ Act could 

s T M (£ Slha . s fil ? d an application under 

Act and has urged that 
another question should have been referred to 

r hlS for °P inion - This question he has 
formulated is as follows: 4 ne nas 

"Whether in the circumstances of the case 
when the applicant was not a party to the 

Co and Sh {?p d r dS i? , Kanpur konsCpply 

profits from those firm S were received by him 

&<£?<? firm?^ be he!d t0 be a 

ordpi Jf le tho faC T ts as , lhey a PP ear from the 
th f Inc ome-tax Appellate Tribunal 
and the statement of the case are that tho 

a S/ va ^ he J? s assessed as a Hindu un¬ 
divided family. On 2nd December 3938 a narf 
nership firm known as Kanpur Iron Steel 
was started of which one Brij Bhoosan Laf a 
f nephew of the assessee, was a paS The 
«l the capital divested in the firm bv 
a^R h °°4t n Lal was advanced by the 
th f , The sum of 17,000 advanced bv 
foUowsT SSee W3S entered in his books as 

.'off fedfe*” kC Dam Kanpur Iron Supply 

nppi!^ er f s * was charged on this amount for a 

1940-41 v, * n ^he assessment year 

i»4iMl the assessee showed the profits of this 


business as part of the income of the Hindu 
undivided family and claimed that the Hindu 
undivided family had a one-third share in the 
partnership firm. In the assessment for the 
next year, 1941-42, the assessee had not in¬ 
cluded in his return the income of this part¬ 
nership firm but the Income-tax Officer added 
the profits to the total income of the assessee 
and made assessment on that basis. The 
assessee accepted the assessment and filed no 
appeal against the said decision. In the years 
m question, i.e., assessment years 1942-43 and 
1943-44, the assessee did not again include 
the profits of this partnership business in the 
return filed by him. On 25th March 1944, the 
Income-tax Officer made the assessment for 
the year 1942-43. The assessment, however, 
was set aside by the Appellate Assistant Com¬ 
missioner on 30th September 1944, and fresh 
assessments for the two years in question were 
made on 25th February 1946. Notices under 
S. 34 were issued thereafter and assessment 
for the year 1942-43 was then made on 28th 
February 1947, and for the year 1943-44 on 
30th October 1947. 

(3) We have given the facts for the assess¬ 
ment year 1942-43. The facts for the assess¬ 
ment year 1943-44 are also similar. 

(4) Learned counsel for the assessee has 
urged that as Brij Bhooshan Lal was the re¬ 
gistered partner of the firm and the firm had 
been registered under the Indian Income-tax 
Act, it was not open to the department to 
treat the assessee as the partner in the Kanpur 
Iron Supply Company. According to the 
assessee this raises a very important question 
of law, i.e., whether a person other than a per¬ 
son registered as a partner of a firm can be 
treated as a partner. In the view that we have 
taken on the point that has been referred to 
us, it is not necessary to go into this question 
and we do not, therefore, think that it is 
necessary to grant the application under S. 66 
(4), Income-tax Act. It is, therefore, dismiss- 

i 5) o S /„ eg , a , rds the Question referred to us 
™ d f 66(1) we find that the facts on thl 
basis of which notice under S. 34 was issued 

were all known to the Income-tax Officers 
concerned except, of course, the actual amount 
of profits that had been made by the Kanpur 

£» lssaj-s? A jge 

snsr r £ 

knew that the assessee had a oS-tUrd riSS 
Co th a e nd Pa that er fh hiP Kanpur^^g 

ft totannrome of KsS 

194C, the Yncome-tax < Officer°said 
year 1943-44 white th* * or assess nient 

venr if h le J he assessments for that 
ann t? p th r e firms J Kanpur Iron Supply Co 
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pur Iron Supply Company and the U.P. Iron 
Steel Company had made profits. lie also knew 
that a portion of this profit which had come 
to the share of the assessee will have to be in¬ 
cluded in the total income. lie was, however, 
anxious to finish the assessment on the basis 
of the materials before him. Section 23, In¬ 
come-tax Act contemplates that the Income-tax 
Officer should make a complete assessment on 
the basis of the total income of an assessee. 
It is not open to him to make assessments 
piecemeal and in a case where the Income- 
tax Ollicer has proceeded to assess one part of 
the income and has decided to assess the rest 
of the income on a later date he cannot rely 
on the provisions of S. 34 for the purpose of 
reopening the assessment. This is not a case 
where the Income-tax Officer had believed that 
there was no other income and the total in¬ 
come was as declared by the assessee on which 
he proceeded to assess the income-tax. From 
the order of assessment mentioned above, as 
also from several other orders it appears that 
it was well known that the assessee was be¬ 
ing under-assessed. It cannot, therefore, be 
said that the fact was discovered later that the 
assessee had been under-assessed. In this view 
of the matter notice under S. 34 was clearly 
wrong and the Income-tax Officer had no 
authority to reopen the assessment already 
made by him. 

(6) Learned counsel for the assessee has re¬ 
ferred us to — 'Chuni Lai v. Commr. of In¬ 
come-tax’, 1951-20 ITR 568 (Punj), a decision 
of the Punjab High Court and — ‘Fazal Dhala 
v. Commr. of Income-tax, Behar and Orissa’, 
1944-12 ITR 341 (Pat), a decision of the Patna 
High Court. The decisions do, to some extent, 
support the contention of the assessee. The 
case before us is clearly a case where the In¬ 
come-tax Ofiicer wanted to make the assess¬ 
ment piecemeal which, in our view, he was 
not entitled to do under the Indian Income-tax 
Act. 

(7) The question, therefore, is answered in 
the negative. The assessee is entitled to his 
costs which we assess at Rs. 300. 

B/R.G.D. Reference answered. 
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Mangi, Appellant v. State. 

Criminal Appeal No. 891 and Referred No. 85 
of 1952, D/- 14-10-1952. 

Criminal P. C. (1898), Ss. 233, 234, 235, 23«, 
238 and 239 — Scope. 

Section 234 cannot be given its literal 
meaning and must be restricted in its 
operation in such a manner as not to con¬ 
flict with Ss. 235, 236, 238 and 239. 

(Para 12) 

The true effect of S. 234 is not to create 
a prohibition that more than three offences 
cannot be tried together. Its true effect is 
to provide for an instance in which more 
than one offence but not exceeding three 
committed in different transactions can be 
tried together. (Para 13) 

When there are more than one exception 
to a prohibition, all of them have to be read 
together because they carve out the area 
which is not covered by the prohibition. 

(Para 14) 


A. I. R. 

So long as a particular joint trial is per¬ 
mitted by one section or the other taken 
either singly or jointly, it cannot be said 
to be contrary to the intention of the legis¬ 
lature, though on the face of it it may 
appear to go beyond one of the provisions 
of the enactment. The use of the word 
‘and’ between Ss. 236 and 239 instead of 
'or' in S. 233 tends to support the view 
that a joint trial need not be justified by ^ 

the provisions of only one of the sections 
mentioned in S. 233 but can be justified by 
the provisions of all such sections taken 
jointly. (Para 14) 

Hence, where the accused are jointly 
tried for three or less than three oflences 
of the same nature arising out of different 
transactions committed within the course 
of twelve months as well as for different 
offences arising out of the very same tran¬ 
sactions, the trial would be perfectly valid 
by virtue of the combined effect of Ss. 234 
and 235: AIR 1950 All 167, Rel. on; AIR 
1952 Bom 177. Criticised; AIR 1938 PC 
130, Ref. (Paras 16, 17) 

Anno: Cr. P. C., S. 233 N. 1; S. 234 N. 5; 

S. 239 N. 2. 

Hari Swamp, for Appellant; Govt. Advo¬ 
cate, for the State. 

REFERENCES: Courtwise/Chronological/ Paras 
(’38) AIR 1938 PC 130: (39 Cri LJ 452) 11 

(’50) AIR 1950 All 167: (51 Cri LJ 571) 9, 12 

(’51) 53 Eom LR 928: (AIR 1952 Bom 177: 

1952 Cri LJ 779 FB) 9 

AGARWALA, J.: Mangi Lohar appeals against 
his conviction under s. 302, Penal Code and sen- y 
tence of death. There is also before us the usual 
reference for the confirmation of the sentence of 
death. The incident which was the subject matter 
of investigation in the Court below related to the 
murder of two boys Rameshwar and Badri, aged 
about 15 and 10 years respectively on 18th Decem¬ 
ber 1951 in the afternoon in village Bilgaon in 
police station Jalalpur in the district of Hamirpur. 

(2) It appears that the deceased were the 
daughter’s sons of Smt. Tulsia, an old widow aged 
65 whose husband had left a tenancy holding, a 
house & some other property. She had sent for her 
two grandsons who used to live in another vil¬ 
lage to help her in cultivation and it is said that 
she intended that they should take all her hus¬ 
band's property after her death. Her husband had 
also left two nephews one of them was the appel¬ 
lant and the other was one Daya Ram. 

The prosecution case was that Mangi and Daya 
Ram did not like Smt. Tulsia calling her grand¬ 
sons in the village for helping her in cultivation 
and allowing them to inherit the property after 
her death. Mangi and Daya Ram wanted that the 
property should be inherited by themselves in¬ 
stead of by the grandsons. They at first asked 
Smt. Tulsia to send away the two boys. But she 
would not listen. On the day of occurrence, i. e. 
18th December 1951, in the afternoon, Mangi told ^ 
Smt. Tulsia that she could be allowed to keep 
the two boys upto the month of Chait (Chait 
next) on condition that she paid him Rs. 100/- 
forthwith and that if she refused to do so he 
would take the lives of the two boys. Some vil¬ 
lagers intervened and reprimanded Mangi and as¬ 
suaged the feelings of Tulsia and assured her 
that no harm would be done to the boys. Smt. 
Tulsia did not pay the money and returned to 
her house. 
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In the afternoon she started for the fields in a 
bullock cart with Rameshwar in order to bring 
fodder. Dalli and Dhani Ham, two other boys, 
friends of Rameshwar, also accompanied the party 
in the cart. When the cart was passing along a 
narrow road with high mounds on either side, 
Mangi appellant and his brother Daya Ram got 
into the cart from behind. Mangi was armed with 
an axe. Daya Ram caught hold of Rameshwar 
V while Mangi struck him with an axe. Rameshwar 
fell down on the ground. Even alter this Mangi 
continued to inflict blows on him killing him on 
the spot. Tulsia also received injuries while at¬ 
tempting to protect Rameshwar. Dalli and Dhani 
Ram ran away in fright. Alter having murdered 
Rameshwar and injuring Tuisia, Mangi and Daya 
Ram, so the prosecution story goes on, returned 
to the village and found the other boy Badri 
standing in front of the house of one Ghasya 
Basor. Mangi killed him also with the axe. 
Ghasya Basor was inside his house and had just 
taken his meal. On hearing the cries of the boy 
he came out. In the meanwhile Tulsia also came 
weeping and crying on account of the murder of 
Rameshwar. Ghasya told her that her other 
grandson had also been killed just then. 


(3) The first information report of this incident 
was lodged by Tulsia herself at the police station 
at about 3 A. M. next morning. The police sta¬ 
tion is nine miles away from the place of occur¬ 
rence. Postmortem examination on the body of 
Rameshwar revealed that he had received seven in¬ 
cised wounds on various parts of his body. The 
skull bone had been fractured at various places. 
Post mortem examination on the body of Badri 
showed that he had received six incised wounds on 
shoulders, neck & head. In his case also the skull 
A bones were fractured. The cause of death in both 
f cases was injury to the brain, haemorrhage and 
shock. The appellant was arrested on the 19th 
December when the investigating officer reached 
the village. It is alleged by the prosecution that 
the appellant pointed out the axe with which the 
crime was committed. A blood-stained axe and a 
blood-stained 'safi* were recovered from his house. 
Both these articles were sent to the Chemical 
Examiner, U. P. and to the Serologist to the 
Government of India. The blood-stains on the safi 
had disintegrated and their origin could not be 
determined. The blood on the axe was found 
to be of human origin. 


■ < 4) Tbe appellant denied his guilt and state 
that he had been implicated falsely on accoun 
of enmity. In support of the attack on Ramesk 
war, Smt. Tulsia, Dhani Ram and Dalli were prc 
duccd. Smt. Tulsia had herself been injurec 
There is no reason to disbelieve her story. Sh 
implicated not only the appellant but Daya Rar 
as well But Dalli and Dhani Ram, the othe 
two witnesses, did not support her in so far a 
Daya Ram was concerned. Daya Ram was. there 
25' P o ros e c uted by the police. In spite of th 
fact that Smt. Tulsia implicates Daya Ram ther 
is no reason to disbelieve her so far as the appel 
is “ nce raed- The statements of Dhani Ran 
“ d are also worthy of belief. No doubt the- 
we in their teens. Dhani Ram being about V 
years old and Dalli about 13 only, The leamec 
Sessions Judge was satisfied with their statement 
and believed them to be true. There are slteh 
discrepancies in their statements as to the placi 
. where they accompanied Tulsia ? anc 
s!S^a Wa fv. f Bu i thls k immaterial. We art 
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His attack on Badri is proved by Ghasya Basor. 
We have no reason to doubt his testimony. He 
raised shouts when he saw Badri being hacked 
to death by the appellant. Gudda Mali on hearing 
the shouts came out of his house and saw the 
appellant running away with an axe smeared 
with blood. The statement of Gudda Mali corrobo¬ 
rates the evidence of Ghasya Basor. The recovery 
of the axe from the house of the appellant at 
his instance is proved by the statement of 
Ajodhya. Vishiwa Nath, another witness, proved 
the extra-judicial confession made by the appel¬ 
lant. It is not necessary to rely upon the state¬ 
ment of Viswa Nath when the other evidence is 
conclusive against the appellant, though we may 
say that we see no sufficient reason to discard 
Vishwa Nath’s statement. The motive for the 
crime was obvious. The only reversioners that 
stood in the way of the appellant and his bro¬ 
ther to succeed to the tenancy and other proper¬ 
ties were the grandsons of Tulsia. If they were 
removed the way was clear for the appellant and 
his brother to succeed to the tenancy after the 
death of Tulsia. The appellant, therefore, 
resolved to kill her two grandsons in order that 
he and his brother might succeed to the property. 

(5) Learned counsel for the appellant raised a 
question about the legality of the trial for the 
offences of murder and of causing hurt to Tulsia. 
This point was not raised in the court below. 
But as this is a point which goes to the root of 
the matter and is a question of law we have enter¬ 
tained it. The contention of the learned counsel 
is that the three offences for which the appellant 
was tried at one trial arose out of two separate 
transactions and as they were not offences of the 
same nature they could not be tried together. 
Reference was made in this connection to Ss. 233, 
234 and 235 Criminal P. C. and to several decisions 
of various High Courts in India. 


(6) It was conceded by learned counsel that 
the offences of murder of Rameshwar and of 
causing hurt to Tulsia arose out of the same 
transaction but he urged that the offence of 
murdering Badri arose out of a separate transac¬ 
tion and its trial could not be held jointly with 
the trial of the other two offences. Further it 
was urged that if the two murders could be com¬ 
bined under S. 234, the offence of causing hurt to 
Tulsia could not be so combined. 

(7) We are not sure whether the transaction 
resulting in the death of Badri was not so 
connected with the transaction which resulted in 
the death of Rameshwar and injuries to Tulsia 
as to form part of the same transaction. Having 
regard to the fact that the object of the appel¬ 
lant was to do away with both the grandsons of 
Tulsia so that the property might ultimately come 
to the appellant and his brother and having 
regard to the fact that the murders of Rame- 
snwar and Badri were committed one after the 
other in quick succession on the same date and 
almost so to say, in the same breath, we are 

VL the View both Ule murders formed 
EffV of . th * ^ ame transaction. But as the case 
can be decided on the assumption that they were 
separate transactions we do not express a El 
opinion upon this matter. 

(8) The normal rule undoubtedly is that for 
every distinct offence of which any person is 

« < ^h Se< K there s £ a } 1 be a ^Parate charge and every 

be tried se P ar ately. This is 
£2 d °5" ‘f f• 233 - Cr. P. C. But the same sec- 
E on J e ®!° the exceptions to the rule which are 

rod/ in ®f- 236 and 239 of the 

Code. Section 234 permits a Joint trial of more 
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oifences tnan one not exceeding three provided 
two conditions are fulfilled: (a) they are of the 
sarne nature and (b> they were all committed 
within the space of 12 months. If s. 234 stood 
b\ itself, no doubt, though the offences of the 
murders of Rameshwar and Badri could be com¬ 
bined in one trial, the offence of causing hurt to 
Tulsia could not be so combined. We have how- 
*'_ er ; t0 consider the effect of S. 235. Section 
235(1) refers to offences committed in the course 
of the same transaction and it provides that all 
such offences may be tried together. By virtue 
of s. 235 the offences of murder of Rameshwar 
and of causing hurt to Tulsia could be tried to¬ 
gether because they arose out of the same tran¬ 
saction. There has been a difference of opinion 
upon the point whether the operation of these 
two sections could be so combined as to authorise 
the trial of three or less than three offences of 
the same nature arising out of different transac¬ 
tions to be tried with other offences which arise 
out of the very same transactions. 

(9) In — 'Rex v. Daya Shankar’, AIR 1950 All 
167, a Bench of this Court upon a review of the 
authorities, held that this could be done. It was 
observed, 

"the provisions of an Act of the legislature must 
be read as a whole, and in the absence of any¬ 
thing showing a contrary intention, every part 
of it must be read as supplementing and com¬ 
pleting the other part. There is nothing in S. 
233 to indicate that Ss. 234, 235, 236 and 239 
cannot be read together. An examination of the 
provisions of these sections leads to the con¬ 
clusion that the legislature intended that they 
should be read as supplementing each other.” 

After making this general observation the Bench 
held that: 

"The principle underlying S. 234 is that offences 
of the same kind committed within the space 
of a short period, namely of one year, and con¬ 
sisting of a few transactions, namely, three 
transactions, are not expected to prejudice the 
trial of the accused and so may be tried 
together. But more transactions than three 
extending over a larger period may not be so 
tried together." 

Obviously since a trial is in respect of offences 
and not of transactions, what was meant by the 
last sentence in the above quotation was that 
offences of the same kind arising out of more 
transactions than three could not be tried to¬ 
gether. This case was considered by a Full Bench 
of the Bombay High Court in — ‘D. K. Chandra 
v. The State*, 53 Bom L. R. 928 (F.B.). Chagla, C. J. 
accepted the principle that sections mentioned in 
S. 233 can be made use of in cooperation, adding, 
however, that "the cooperation must not lead 
to the contravention of any of the sections men¬ 
tioned in S. 233”. Commenting upon ‘Daya Shan¬ 
kar’s case’ the learned Chief Justice found it 
difficult to understand that S. 234 dealt with 
different transactions and added: 

"It is only S. 235 that deals with transactions 
and the limitation in that section is that 
offences arising out of only one transaction 
could form the subject-matter of different 
charges and be combined together. Sec. 234 
speaks of offences and not of transactions." 

(10) We fail to see how cases requiring coopera¬ 
tion of Ss. 234, 235 and 236 can arise without at 
the same time leading to the contravention of 
one or the other of those sections, that is to say, 
cases in which joint trial of several offences be 
justified by rcr ort to more than one section. When 
a joint trial for several offences is justified by 
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any of these sections alone, that cannot be said 
to be a case of cooperation of the several sections. 

(11) If S. 234 were to be construed to mean that 
in no case can more than three offences be tried 
together, that would mean ignoring Ss. 235 236 
and 239. It is significant that S. 234 does not 
make any exception in favour of Ss. 235 and 236 
under S. 235 any number of offences arising out 
of the same transaction may be tried together 
Such offences may be more than three. Again 
under 236, in the case of a single act or series of 
acts when it is doubtful which of the several 
offences the facts which can be proved will con¬ 
stitute. the accused may be charged for any num¬ 
ber of such offences either cumulatively' or in 
the alternative. An interpretation of S. 234, which 
would restrict the trial of offences to three would 
contravene the provisions of Ss. 235 and 236. It 
would also contravene the provisions of S. 239 
The Privy Council has clearly held that the pro^ 
visions of S. 234 do not govern the provisions of 
S. 239, vide — ‘Babu Lai Chaukhani v. Emperor*. 
AIR 1933 P.C. 130. 

(12) It follows, therefore, that S. 234 cannot be 
given its literal meaning and must be restricted 
in its operation in such a manner as not to conflict 
with Ss. 235, 236, 238 and 239. Viewed in this 
light when S. 234 speaks of the joint trial of three 
or less offences of the same nature it has refer¬ 
ence to offences arising out of different transac¬ 
tions and not out of the same transaction because 
offences arising out of the same transaction are 
dealt with in Ss. 235 and 236. For this reason 
it was_ said in ‘Daya Shankar’s case* (AIR 1950 
All 167), that S. 234 refers to offences arising out 
of three different transactions. 

(13) In our opinion, the true effect of S. 234 is 
not to create a prohibition that more than three 
offences cannot be tried together. Its true effect 
is to provide for an instance in which more than 
one offence but not exceeding three committed in 
different transactions can be tried together. 

(14) Though couched in positive terms, S. 233 as 
already pointed out, in reality contains a general 
prohibition, namely, that more offences than one 
cannot be tried together and it also lays down 
the exceptions to this general prohibition and 
says that these exceptions are to be found in Ss. 
234, 235, 236 and 239. Therefore, the true con¬ 
struction to be placed upon Ss. 234, 235, 236 and 
239 is that they are permissions for joinder of 
trials, that is*to say, they lay down the circum¬ 
stances in which joinder of trials can take place. 
When there are more than one exception to a 
prohibition, all of them have to be read together 
because they carve out the area which is not 
covered by the prohibition. Sec. 234 should not, 
therefore, strictly speaking, be read as implying a 
prohibition of trial of more than three offences, 
but should be read as laying down a permission 
for the joint trial of not more than three offences 
of the same nature. 

Section 235 permits the trial of all offences 
arising out of the same transaction in the same 
trial. So does section 236 permit the trial of all 
offences arising out of the same transaction when 
it is doubtful which of several offences the facts 
which can be proved would constitute. Section 
239 permits a joint trial of several persons in 
the circumstances mentioned in that section. So 
long as a particular joint trial is permitted by 
one section or the other taken either singly or 
jointly, it cannot be said to be contrary to the 
intention of the legislature, though on the face 
of it it may appear to go beyond one of the pro¬ 
visions of the enactment. The use of the word 
•and’ between Ss. 236 and 239 instead of 'or* in 
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S 233 tends to support our view that a Joint trial 
need not be justified by the provisions of only 
one of the sections mentioned in S. 233 but can 
be justified by the provisions of all such sections 
taken Jointly. 

(15) Section 237 also may be considered in this 
connection. Section 237 reads as follows: 

“If, in the case mentioned in S. 236, the accused 
is charged with one offence, and it appears in 
evidence that he committed a different offence 
for which he might have been charged under 
the provisions of that section, he may be con¬ 
victed of the offence which he is shown to have 
committed, although he was not charged with 
it.” 

Take a case in which an accused is tried of three 
offences of the same nature committed within 
the course of twelve months and the Court finds 
that in respect of one of these offences the accus¬ 
ed is guilty not of that offence but of a different 
offence arising out of the same transaction and 
that before evidence was led it was doubtful which 
of the two offences on the facts proved in the case 
the accused could be said to have been guilty. 
Can the Court convict the accused of a different 
offence or not. Section 237 clearly says that the 
Court can do this. It, therefore, follows that the 
trial would not have been bad if along with the 
charges of the three offences of the same nature 
another charge of a different nature arising out 
of the same transaction out of which one of such 
offences had arisen had been joined. 

(16) Learned counsel conceded that on the view 
he had urged, there would be multiplicity of pro¬ 
ceedings and that the object of the legislature is 
to avoid such multiplicity. But he contended that 
in many a case much hardship would be caused 
to an accused if the view we are taking were 
upheld. We#are unable to agree with this con¬ 
tention. If three offences of the same nature 
arising out of different transactions are tried to¬ 
gether in one trial and at the same time separate 
trials are held to try the accused for charges for 
different offences arising out of the very same 
transaction out of which three offences of the 
same nature have arisen, then far from lessening 
the burden of the accused, the multiplicity of the 
proceedings will result in his harassment all the 
more. The number of days on which he will 
have to appear in Court standing in the dock, 
engaging counsel, preparing the case, procuring 
witnesses and all the bother that attaches to the 
defence of a trial will have to be multiplied by 
as many times as the number of trials. The same 
will be the difficulty of the prosecution. Thus 
every one suffers and no one gains by the inter¬ 
pretation sought to be put upon the section on 
behalf of the accused. 

(17) In our view, therefore, the trial of the 
|accused in the present case was in consonance 
•with the provisions of law. 

(18) The appeal is accordingly dismissed. The 
reference is accepted. 
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Appeal dismissed. 
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V. BHARGAVA J. 

Munshi Lal, Judgment-debtor-Appellant v. 
Balmukund Singh, Decree-hoIder-Respondent. 

26r2-i952 COnd Appeal No ' 1536 of 1947 » °/- 

a ? d ^ nts — V P. (Temporary) Con¬ 
trol of Rent and Eviction Act (3 of 1947), S. 14 


_ Decree for ejectment of tenant passed prior 
to Act — Execution after Act came mto force 
— Tenant if can claim protection under is. 14. 
A landlord instituted a suit for eject¬ 
ment of the tenant on the g/ound of 
default in payment of rent and obtained a 
decree prior to the coming into force of 
the U. P. (Temporary) Control of Rent 
and Eviction Act. When the landlord 
sought to execute the decree, the tenant 
pleaded protection under S. 14 of the Act 
claiming that the notice contemplated by 
S 3 (a) of the Act should have been given 
after the filing of the execution. It was 
found as a fact that a notice fulfilling the 
requirements of S. 3 (a) had been given 
prior to the institution of the suit and in 
spite of it the tenant failed to pay the 
rent up to the passing of the decree. 

Held that the tenant was not entitled to 
claim protection under the Act. What 
S. 14 requires is the existence of one of 
the grounds mentioned in S. 3 of the Act 
and this existence must relate back to the 
time when the decree was passed. As the 
tenant had committed a wilful default 
in payment of the rent in spite of the 
notice and the default had continued up 
to the date of decree, he was liable to 
ejectment. (Para 2) 

Jagdish Swarup, for Appellant; D. Sanyal, 
for Respondent. 

JUDGMENT: This is a second appeal arising 
out of proceedings for execution of a decree 
for ejectment from a house. The judgment- 
debtor-appellant objected to his ejectment on 
the ground that he was protected frQm eject¬ 
ment under the provisions of the U. P. 
(Temporary) Control of Rent and Eviction 
Act (3 of 1947). The decree sought to be 
executed was passed on the basis of a suit filed 
on 2-6-1945. The final judgment of the appel¬ 
late Court was delivered on 6-9-1946. The 
decree was thus passed before the Control of 
Rent and Eviction Act, 1947, came into force. 
The decree would, therefore, be governed by 
S. 14 and not by S. 15 of the Act. The lower 
appellate Court has held that the appellant 
had made wilful default in payment of arrears 
of rent and a notice had been served on the 
appellant making a demand of the rent from 
him so that the ground mentioned in cl. (a) of 
S. 3 of the Act existed. On this ground, exe¬ 
cution of the decree by ejectment of the appel¬ 
lant has been allowed. 

(2) Learned counsel for the appellant has 
argued that the finding by the lower appellate 
Court that there was wilful default is not based 
on evidence and should, therefore, be set aside. 
The judgment of the lower appellate Court 
shows that, in the suit itself the appellant had 
taken up the plea that the rent for the period 
between October 1943 and 1-3^1944, had been 
paid before the institution of the suit. This 
plea was found to be false. The appellant thus 
defaulted in paying the rent and went to the 
extent of making a wrong allegation that he 
nad paid it. This would be clearly a wilful 
default in payment of arrears of rent. It has 
also been f 9 und by the lower appellate Court 
that a notice fulfilling the requirements of 
cl. (a) of S. 3 of the Act has been served on 
the appellant before the institution of the suit 
Learned counsel has argued that, under S. 14 
e su °k notice should have been served 
after the presentation of the execution appli¬ 
cation and not before the institution of the 
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suit. He has based his argument on the words 
used in S. 14 to the eilect that 

"no decree......shall, in so far as it relates 

to the eviction of such tenant, be executed 
against Him as long as this Act remains in 
force, except on any of the grounds men¬ 
tioned in S. 3.” 

From this language, the learned counsel infers 
that the notice should have been served after 
the presentation of the execution application. 
It is obvious that this could not be the inten¬ 
tion of S. 14 of the Act. What S. 14 requires 
is the existence of one of the grounds men¬ 
tioned in S. 3 of the Act and this existence 
must relate back to the time when the decree 
was passed. In the present case, there is a 
clear finding by the lower appellate Court to 
show that there had been wilful default, in 
spite of the notice, which had continued up to 
the passing of the decree. In these circum¬ 
stances, the objection of the appellant was 
rightly dismissed. 

(3) There is no force in this appeal which 
is dismissed with costs. 

B/K.S. Appeal dismissed. 
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MALIK C. J. AND V. BHARGAVA J. 
Commr. of Income-tax, U. P. and Ajmer- 
Merwara, Lucknow, Applicant v. Bijli Cotton 
Mills Ltd., Agra, Respondent. 

Misc. Case No. 214 of 1947, D/- 3-9-1952. 

(a) Income-tax Act (1922), S. 31 (3) — 
Powers of Assistant Commissioner. 

Though the appellate Assistant Commis¬ 
sioner may not be able to interfere with 
the erroneous order of the Income-tax 
Officer if there is no appeal pending before 
him, on appeal by the assessee the 
Appellate Assistant Commissioner has got 
the right to pass any of the orders men¬ 
tioned in the various clauses of sub-s. (3) 
of S. 31. (Para 5) 

Anno: Income-tax Act, S. 31 N. 2. 

f (b) Income-tax Act (1922), Ss. 9 (1) and 
10 (1) — “Carried on by him” — Promoters 
of company carrying on business on behalf of 
company to be floated — Company incorpo¬ 
rated — Company accepting profits made 
before incorporation — Company's liability to 
be assessed to income-tax for such profits. 

If the promoters of a company buy a 
property or carry on a business on behalf 
of a company which they intend to float, 
on the incorporation of the company, the 
company has a right to either accept what 
has been done on its behalf by the pro¬ 
moters or repudiate the same. If the com¬ 
pany accepts what the promoters have 
done on its behalf it has a right to claim 
from the promoters the entire income of 
the property since its purchase or the 
entire income for the period during which 
the business was carried on for the benefit 
of the company. Though, strictly speaking, 
it cannot be said that a person is a trustee 
for a beneficiary not in existence, on the 
company being floated, the relationship 
between a promoter and the company that 
he has floated must be deemed to be a 
fiduciary relationship from the day the 
work of floating the company had been 
started. If, therefore, the promoters have 
not bought .some property or business for 
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their own use but on behalf of or for the 
benefit of a company which they were 
about to float, though the company when 
floated may have the option to accept the 
benefit of the contract entered into by the 
promoters, or buy the property purchased 
lor its benefit, the promoters have no right 
to refuse to give the property or the busi¬ 
ness or the benefit derived therefrom to 
the company if the company wants to ac- 1 
quire that property or the business. 

(Paras 9 and 10) 
Under Ss. 9 and 10, Income-tax Act, it 
is not only the legal ownership that has 
to be looked to but the Courts can also 
go into the question of beneficial owner¬ 
ship and decide who should be held liable 
for the tax after taking into account the 
question as to who is as a matter of fact 
in receipt of the income which was going 
to be taxed. (Para 13) 

A partnership firm entered into an 
agreement to purchase a cotton mill for a 
company which it was going to float. When 
the firm took possession of the mill on 
11-12-42, the firm made it clear that it was 
not taking possession of the mill in its 
own right but on behalf of the private limited 
company which was to be floated. The 
company was incorporated on 11-12-43 
and the sale deed in its favour was exe¬ 
cuted on 2-1-45. After the company was 
incorporated, it chose to accept the profits 
made before its incorporation and treated 
the promoters, the firm, as accountable for 
all profits made during the period 11-12-42 
to 10-12-43: 

Held that the income of the period from 
11-12-42 to 10-12-43 could be legally 
assessed in the hands of the* company. 
Case held governed by the principle laid 
down in AIR 1934 PC 116. (Para 17) 
Anno: Income-tax Act, S. 9 N. 2; S. 10 N. 2. 

G. S. Pathak, for Applicant; J. Swarup, 
Standing Counsel and J. N. Takru, for Respon¬ 
dent. 

REFERENCES: Courtwise/Chronological/ Paras 

(’34) 61 Ind App 209: (AIR 1934 
PC 116) 12, 15, 16, 17 

(’32) AIR 1932 Bom 106: (136 Ind Cas 
488) 12, 15 

(’39) 1939-7 ITR 139: (AIR 1939 Bom 195) 12 
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MALIK C. J.: This is a reference under 
S. 66 (1), Income-tax Act. Two questions have 
been referred to us, one at the instance of the 
Commissioner of Income-tax and the other at 
the instance of the assessee. The questions re¬ 
ferred for decision are: 

“1. Whether in the circumstances of the case 
the Appellate Assistant Commissioner was 
empowered under the law to cancel the 
assessment and whether the order in ap¬ 
peal passed by the Appellate Assistant 
Commissioner was within the ambit of his 
powers under S. 31, Income-tax Act? 

2. Whether in the circumstances of the case 
the income of the period from 11th Decem¬ 
ber 1942, to 10th December 1943, could be 
legally assessed in the hands of the asses¬ 
see company which was incorporated on 
11th December 1943?” 
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(2) The facts found in the appellate order of 
the income-tax Tribunal and which are slated 
in the statement of the case are that Messrs. 
David Mills Ltd. were previous owners of the 
Bijli Cotton Mills at Hathras. Messrs. Shyamlal 
Chimanlal, a partnership firm, thought of ac¬ 
quiring the Bijli Cotton Mills for a sum of 15 
lacs on behalf of a company, which they were 
going to get incorporated. Messrs. Shyamlal 
^ Chimanlal paid the stipulated price to Messrs. 

David Mills Ltd., purporting to do so on behalf 
* of the company which they were going to float. 
On 10th December 1942, they obtained posses¬ 
sion of the Bijli Colton Mills as representing 
the purchaser company which had not yet come 
into existence but which they specifically men¬ 
tioned they had decided to get incorporated. 

On 11th December 1943, the company was 
duly incorporated and on 2nd January 1945, 
a formal conveyance was executed by Messrs. 
David Mills Ltd. in favour of the new com¬ 
pany, called the Bijli Cotton Miils Ltd., Agra. 
On 14th March 1945, the Income-tax Officer 
assessed the Bijli Cotton Mills Ltd. on the in¬ 
come from 11th December 1942, to 31st Decem¬ 
ber 1943. This assessment could only be on the 
basis that the Bijli Cotton Mills Ltd. had earned 
profits from the date that Messrs. Shyamlal 
Chimanlal had commenced business after tak¬ 
ing over possession of Bijli Colton Mills from 
Messrs. David Mills Ltd. The Bijli Cotton 
Mills Ltd. had claimed certain sums of money 
as depreciation. They were not satisfied with 
the depreciation allowed by the Income-tax 
Officer and filed an appeal under S. 30, Income- 
tax Act against the assessment order. 

While the appeal was still pending the In¬ 
come-tax Officer thought that he had made a 
mistake in assessing the Bijli Cotton Mills Ltd., 
on the income from 11th December 1942, and 
came to the conclusion that he should have 
assessed the Bijli Cotton Mills Ltd. only from 
the date of its incorporation, i.e. 11th (Decem¬ 
ber 1943, and that the liability for the payment 
of Income-tax for the period from 11th Decem- 
ber 1942, to 10th December 1943, was of Messrs. 
Shyamlal Chimanlal, the promoters, who had 
during that period continued the business. He 
* tte ? tl ?P. of the Appellate Assistant 

ST" X 2 {h 'f‘ s . et i, ing forward his views. 
fu 16 Appellate Assistant Commissioner held tnat 

frnm B 7h Cott ? n , Mi J Is Ltd -. was assessable only 
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promoters,' Messrs. Shyamlal Chimanlal, were 
not liable for assessment for that period. 

(4) The Appellate Tribunal heid on the first 
point against the assessee and on the second 
point in favour of the assessee and it was 
thereafter that the assessee and the Commis¬ 
sioner made applications that the points men¬ 
tioned above may be referred to this Court for 
its decision. 

(5) Taking up the first question first, we have 
no doubt that the decision of the Tribunal 
was right and on appeal by the assessee the 
Assistant Commissioner was not confined to the 
reliefs claimed by the assessee. His powers 
under S. 31 (3), Income-tax Act are very wide. 
It is true that the Income-tax Officer has not 
been given a right of appeal, and a right of 
appeal is given only to the assessee objecting 
to the assessment, but this is for the obvious 
reason that the Income-tax Officer cannot have 
a right to appeal against his own decision. If, 
therefore, the assessee does not appeal, the In¬ 
come-tax Officer cannot bring the matter before 
the Appellate Assistant Commissioner and if a 
mistake has been made in the assessment which 
is prejudicial to the interest of the revenue the 
Commissioner under S. 33 (B) has been given 
the right to correct the error. 

Under S. 33 (A) the Commissioner has also 
been given the right to call for the record of 
any proceeding under the Act, of his cwn 
motion, in which an order has been passed by 
any authority subordinate to him, and to make 
an order in accordance with the provisions of 
that section. Though, therefore, the Aopellate 
Assistant Commissioner could interfere with the 
assessment order only it an appeal had been 
tiled before him by the assessee, but once the 
appeal is before him he can, under S. 31 (3) in 
cusposing of the appeal, confirm, reduce, en- 
hance or annul the assessment. He can also 
while setting aside the assessment direct the 
Income-tax Officer to make a fresh assessment 
in accordance with the provisions of sub-s. 3 (b> 
of that section. 

Learned counsel has relied on the words “in 
disposing of an appeal” i n S. 31 (3) and has 
contended that these words govern all the 
clauses of the sub-section so that it is only the 
point relevant to the reliefs claimed in the 
ap .P eal th at can be considered and the appro¬ 
priate relief granted. We do not agree with 
tins contention as Cl. (a) not only gives the 

confirm* 6 A , ssistant Commissioner the power to 

s n o fir m n " r fe,° r annul the assessment but 
also gives him the power to enhance the assess¬ 
ment and no assessee is likely to ask for en 
hancement. The first proviso to the sub-sectton 
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of the orders mentioned in the various clauses 
| of sub-s. (3) of S. 31. 

(6) That is our answer to the first question. 

(7) Coming to the second question, the facts 
stated above, which have been reproduced from 
the statement of the case, show that Messrs. 
Shyamlal Chimanlal entered into an agreement 
to purchase the Bijli Cotton Mills not for them¬ 
selves but for a company which they were go¬ 
ing to float. It also appears that when they 
took possession they made it clear that they 
were not taking possession of the Bijli Cotton 
Mills in their own right but on behalf of the 
private limited company which they were going 
to have incorporated. The company was no 
doubt incorporated almost one year afterwards, 
i.e. on 11th December 1943. and the sale-deed 
in its favour was not executed till the 2nd 
January 1945, by Messrs. David Mills Ltd. who 
were the owners. 

It further appears from the statement of the 
case that, after the assessee company was in¬ 
corporated. the assessee chose to accept the 
profits made before its incorporation and treated 
the promoters as accountable for all profits 
made during the period 11th December 1942, 
and 10th December 1943. In the circumstances 
the question arises whether it can be said that 
the business was carried on by the assessee, 
during the relevant period. 

(8) Learned counsel for the Department has 
laid great stress on the language of S. 10. In¬ 
come-tax Act and has pointed out that under 
S. 10 tax is payable by an assessee in respect 
of the profit or gains of any business carried 
on by him. The argument is that the assessee 
cannot be said to have been carrying on a 
business prior to its incorporation on 11th De¬ 
cember 1943. when it did not exist and during 
the period from 11th December 1942. to 10th 
December 1943, the promoters, Messrs. Shyam¬ 
lal Chimanlal. must be deemed to have been 
carrying on the business and they are, there¬ 
fore. the persons who are liable to assessment. 

(9) It is true that under the law the assessee, 
the Bijli Cotton Mills Ltd. came into existence 
only on its incorporation on 11th December 
1943, and it is not possible to hold that the 
legal title in the business or its profits vested 
in it before its incorporation. It is, however, 
well settled that if the promoters of a company 
buy a property or carry on a business on behalf 
of a company which they intend to float, on the 
incorporation of the company, the company has 
a right to either accept what has been done on 
its behalf by the promoters or repudiate the 
same. If the company accepts what the pro-; 
moters have done on its behalf it has a right 
to claim from the promoters the entire income 
of the property since its purchase or the entire 
income for the period during which the business 
was carried on for the benefit of the company. 

(10) The question whether the promoters can 
be said to be trustees for a company not in 
existence and what exactly is the relationship 
between a promoter and a company, which 
comes into existence later, has been the subject- 
matter of several decisions. Though, strictly 
speaking, it cannot be said that a person is a 
trustee for a beneficiary not in existence, it has 
been held that, on the company being floated, 
the relationship between a promoter and the 
company that he has floated must be deemed 
to be a fiduciary relationship from the day the 
work of floating the company had been started. 


In — ‘Lydney and V/igpool Iron-Ore Co. v 
Bird’, (1886) 33 Ch D 85 at p. 94 Lindley L. J. # 
said that although the promoter is 

“not an agent of the company nor a trustee 
for it before its formation, the old familiar 
principles of the law of agency and of trustee¬ 
ship hav e been extended, and very properly 
extended, to meet such cases; and using the 
word ‘promoter’ to describe a person acting 
as James Bird did. it is perfectly well settled 
that a promoter of a company is accountable 
to it for all moneys secretly obtained by him 1 
from it just as if the relationship of principal 
and agent or of trustee and ‘cestui que trust* 
had really existed between them and the 
company when the money was so obtained.’* 

In — ‘Omnium Electric Palaces Ltd. v. Baines’, 
(1914) 1 Ch 332. it was doubted whether this 
was strictly accurate and whether it did not 
merely confuse matters to attempt to identify 
the fiduciary duties of a promoter with ordinary 
out-and-out trusteeship. Buckley in his Com¬ 
panies Acts, 12th edn. at page 108. dealing with 
this matter says: 

“The case of a promoter is a strong case of 
fiduciary relationship, inasmuch as the trustee 
or agent, so far from being selected by his 
‘cestui que trust’ or principal, actually creates 
the principal in whose affairs he acts.” 

If, therefore, the promoters have not bought 
some property or business for their own use 
but on behalf of or for the benefit of a com¬ 
pany which they were about to float, though 
the company when floated may have the option 
to accept the benefit of the contract entered into 
by the promoters, or buy the property pur¬ 
chased for its benefit, the promoters have no 
right to refuse to give the property or the 
business or the benefit derived therefrom to' 
the company if the company wants to acquire 
that property or the business. 

( 11 ) There is, therefore, no doubt that Messrs. 
Shyamlal Chimanlal, as promoters, were ac¬ 
countable to the assessee. Bijli Cotton Mills Ltd., 
on its incorporation on 11th December 1943, 
for the entire profits made from 11th Decem¬ 
ber 1942, when they commenced business after 
getting possession of the property on behalf of 
the assessee. The fact that the assessee could 
not claim legal title from 10th December 1942, 
would for purposes of income-tax make no differ¬ 
ence as on equitable grounds the assessee could 
claim the entire profits of the business run from 
11th December 1942. and in the case before us 
it did and realised the whole amount. It must 
be held, therefore, that the business was run 
on its behalf. 

(12) In — 'the Commissioner of Income-tax, 
Bombay v. Abubaker Abdul Rehman’, (1939) 

7 ITR 139 (Bom) the point arose whether the 
‘mutwallis’ were taxable under S. 3, Income- 
tax Act as owners of the properties and whe¬ 
ther the Income-tax Authorities were not bound 
to assess them in respect of the income of the 
‘wakf*. It was conceded by the learned Advo¬ 
cate General that in S. 9 the word ‘ownership’ 
was not confined to legal ownership but also to 
beneficial ownership and the beneficiary should 
be treated as the owner of the property. It was 
held in that case that the beneficiaries were 
directly assessable for the income of the trust 
property coming into their hands. The learned 
Judges held that if the income was earmarked 
and came into the hands of the beneficiaries 
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then the beneficiaries were primarily liable to 
be taxed. 

To the same effect are the observations of 
Viscount Cave in — ‘Williams V. Singer Pool 
v. Royal Exchange Assurance*. (1921) 7 Tax 
Cas 387. He held that if the Income-tax Acts 
are examined, it will be found that the person 
charged with tax is neither the trustee nor the 
^ beneficiary as such, but the person in actual 
receipt and control of the income which it is 
sought to reach. The point is well illustrated 
in the case of the — ‘Commissioner of Income- 
tax .Bombay v. Trustees of the Sir Currimbhoy 
Ebrahim’, AIR 1932 Bom 106 a decision of the 
Bombay High Court which was affirmed by the 
Privy Council. (‘Trustees of the Sir Currimbhoy 
Ebrahim Baronetcy Trust v. Commissioner of 
Income-tax, Bombay’, 61 Ind App 209 (PC). It 
was pointed out that if the income of the trust 
property as it accrued was earmarked and had 
to be handed over by the trustee to the bene¬ 
ficiary, the beneficiary could be said to be in 
receipt of that income and could be taxed 
directly. If, on the other hand, the income came 
into the hands of the trustee and he had the 
right to dispose it of and it was only the balance 
left over that was payable to the beneficiary 
then the income was taxable in the hands of 
the trustee. 

(13) These cases, however, make it clear that 
; under Ss. 9 and 10. Income-tax Act, it is not 
only the legal ownership that has to be looked 
to but the Courts can also go into the question 
of beneficial ownership and decide who should 
be held liable for the tax after taking into ac¬ 
count the question as to who is as a matter 
of fact in receipt of the income which was 
going to be taxed. If we are correct in this 
view, then there can be no doubt that after 
the assessee had adopted the action of the 
promoters and had decided to take over the 
business the profits for the whole of the period 
during which the promoters ran the business 
which they had to hand over to the Company 
and which they could not claim that they had 
a right to keep for their own benefit became 
income of the assessee. It will be of interest 
in this connection to quote the observations 
of Lord Justice Cotton in — ‘Ladywell Mining 
Co v Brookes’, (1886) 34 Ch D 398; — ‘Lady- 
well Mining Co. v. Huggons’, (1897) 35 Ch D 400 
at p. 413 where he said: 

“The money was all paid by Palin and his 
friends and m my opinion they bought for 
themselves, and without putting themselves 
into such a position as to entitle the company 
when formed to say, ‘You were acting for us* 
you were in a fiduciary position as regards 
this property, and now, therefore, as you 
P u P°f t f d to sell this to US, we are 
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tions the trustee is* liable to be assessed per¬ 
sonally and the income of the property of 
which he may be merely the trustee may be 
added to his income. Section 40 (1) deals with 
cases of guardians and trustees of persons who 
are minors, lunatics or idiots and makes a spe¬ 
cial provision that though in such a case the 
tax was levied upon and recoverable from 
such guardian or trustee but it would be levi¬ 
able and recoverable only on the income of 
the beneficiary being a minor, a lunatic or an 
idiot. 

Sub-section (2) of S. 40 denis with cases of a 
trustee or agent of a non-resident. That also 
is a special provision made where the person 
primarily liable for the tax is not easily ap¬ 
proachable. Section 41 deals with a special set 
of persons who are generally responsible not 
for one trust but a number of trusts and if no 
special provision had been made the whole of 
the income in their hands from whichever 
source derived, would have had to be taken 
into account and made liable to tax. This would 
have worked great hardship as the tax is on 
a sliding scale and on higher slabs the rate is 
much higher. 

This section was amended after the decision 
in the case of — ‘Trustees of Sir Currimbhoy 
Ebrahim Baronetcy Trust’, 61 Ind App 209 (PC) 
and is applicable to the Court of Wards, the 
Administrator-General, the Official Trustees, 
any receiver or manager appointed by or under 
any order of a Court, or any trustee or trustees 
appointed under a trust declared by a duly 
executed instrument in writing. In all these 
cases each trust can be treated as a separate 
entity and the income derived therefrom as one 
unit for purposes of assessment. 

(16) We have already quoted the decision of 
the Privy Council in the case of — ‘Trustees of 
Sir Currimbhoy Ebrahim Baronetcy Trust* 61 
Ind App 209 (PC), where their Lordships have 
laid down in what cases a trustee can be direct¬ 
ly assessed and made liable for income-tax pay- 
able on the income of the trust property and 
in what cases a beneficiary can be made di¬ 
rectly liable. In a case where the income when 
it comes into the hands of the trustee becomes 
immediately earmarked as payable to the bene¬ 
ficiary and all that the trustee has to do is to 
hand over that income to the beneficiary it 
appears reasonable that the beneficiary should 
be directly assessed. Where, however, the money 
is not immediately ear-marked for the benefl- 
f‘ ar J and the trustee has a right under the 
♦k US l \° dls P° se of the income and it is only 
n tha . t J is Payable to the benZ 
1 T ? 01 b ! ? aid that the money receiv- 
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ciple laid down in — ‘Trustees of Sir piirn’m I 
bhoy Ebrahim Baronetcy Trust case’, 61 Ind 


23G Allahabad Bachcha Sixgii v. Gopal Sixgii ( Bc<j J .) A. I. R, 


App 209 (PC) and the income from 11th of 
December 1942 to 10th December 1943, couid be 
legally assessed in the hands oi the assessee. 

(18) The result, therefore, is that we answer 
the first question in favour of the Department 
and the second question in favour of the asses- 
see. In the circumstances oi the case it is just 
and proper that the parties should bear their 
own costs. 

A/V.R.B. Answer accordingly. 


AIR. 1953 ALL. 23G (Vol. 40, C. N. 107) 
(LUCKNOW BENCH) 

BEG J. 

Bachcha Singh and others, Defendants-Ap- 
pellants v. Gopal Singh and others, Plaintiffs- 
Respondents. 

Second Rent Appeal No. 34 of 1945, D/- 23-1- 
1952. 

(a) Limitation Act (1908), Art. 144 — Entry 
as tenants “biia tastia” — Presumption. 

Where the entry records the defendants 
as tenants, the fact that they are shown as 
‘bila tasfia’ Vnerely indicates that the rent 
was not settled. It certainly does not in¬ 
dicate that they were in possession as 
owners by adverse possession, nor does it 
indicate that the persons who were enter¬ 
ed therein were setting up their title as 
proprietors. On the other hand there is 
a presumption under the Revenue Act 
that these entries are correct and they 
rather point to the conclusion that the 
defendants were either tenants or were 
prescribing for tenancy rights. 1937 Oudh 
WN 1157 and AIR 1929 Oudh 370, Rel. on. 

(Para 8) 

Anno: Lim. Act, Arts. 142 and 144 N. 59, 95. 

(b) Limitation Act (1908), Art. 144 — Cul¬ 
tivator}* plots — Adverse possession. 

Where the property in dispute is in the 
nature of cultivatory plots the considera¬ 
tions that apply to non-agricultural or 
abadi plots or plots in cities would not ap¬ 
ply to such a property. Unless, therefore, 
there is a very clear assertion of hostile 
title as owner the mere act of possession 
however long would only lead to the pre¬ 
sumption of adverse possession as tenant 
and not as owner. Case law discussed. 

(Para 8) 

Anno: Lim. Act, Arts. 142 and 144 N. 95. 

(c) Tenancy Laws — U.P. Tenancy Act (17 

of 1939), Ss. 91 and 180(2) and 244 — Decla¬ 
ration under S. 180(2) — Assessment of rent 
under S. 94. ' \ 

It is open to the trial Court to assess 
rent under S. 94, U.P. Tenancy Act while 
giving a declaration under S. 180, sub-cl. . 

(2) to the effect that the defendants have 
become hereditary tenants of the plots in 
dispute. There is no bar to such a proce¬ 
dure being adopted by the trial Court. A 
contrary view would lead to a multiplicity 
of proceedings the avoidance of which was 
the very purpose of the said Section. 1949 
RD 83 and 1943 RD 480, Dist. (Para 13) 
Baldeo Sahai Srivastava and Nand Lai 
Varma, for Appellants; K. N. Tandon, for Res¬ 
pondent No. 1. 
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JUDGMENT: This is a second rent appeal 
aiising out of a suit for ejectment and damages 
filed under S. 180, U. P. Tenancy Act. Subse¬ 
quent to the filing of the suit the plaintiffs 
amended their plaint by adding an alternative 
picyer that in case the defendants were found 
to have acquired tenancy rights under S. 180, 
sub-cl. (2), U. P. Tenancy Act, the Court might 
assess rent on the defendants under S. 94, U. P. 
Tenancy Act. The plaintiffs’ suit related to 
three plots situate in village Purab Patti, dis¬ 
trict Pratapgarh. 

(2) The suit was contested by the defendants 
mainly on the ground that they had become the 
proprietors of the disputed property by adverse 
possession. As the case raised a question of 
proprietary title, the revenue Court in which the 
suit was filed referred the question of proprie¬ 
tary title to the Munsif. The civil Court came 
to the conclusion that the defendants had not 
acquired proprietary title by adverse possession. 

(3) The revenue Court adopted the finding of 
the civil Court so far as the question of pro¬ 
prietary title was concerned, but it held that 
the suit for possession by the plaintiffs was 
barred by time, and the defendants had ac¬ 
quired tenancy rights as a result of long posses¬ 
sion under S. 180. sub-cl (2), U. P. Tenancy 
Act. The Court accordingly assessed rent on 
the plots in dispute. Treating the defendants 
as hereditary tenants, it gave a decree to the 
plaintiffs for Rs. 43/7/- as arrears of rent for 
the past three years. 

(4) Dissatisfied with the judgment of the trial 
Court the defendants went in appeal and the 
learned Civil Judge dismissed the appeal of the 
defendants and upheld the findings of the trial 
Court. 

(5) The defendants have now come in second 
appeal against the said judgment. 

(6) The main argument advanced by the 
learned counsel appearing for the appellants in 
this Court is that the defendants had become 
proprietors of the property in dispute by ad¬ 
verse possession. In support of his argument 
he has relied on two litigations that took place 
between the predecessors-in-interest of the par¬ 
ties. The first litigation was in the year 1399. 
The defendants have not filed the plaint of that * 
case. They have only filed Ex. A. 3 which is 
the judgment in a suit under S. 127, Oudh Rent 
Act. This suit was filed by the ancestor of the 
plaintiffs-respondents. named Pirthipal Singh, 
against one Ram Adhin. ancestor of the present 
defendants-appellants. The judgment shows 
that this suit was dismissed on the ground that 

S. 127 was inapnlicable to the case. The learned 
counsel for the defendants strenuously argued 
that in this case the defendants’ ancestor had 
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set up his title as proprietor of the plots in 
suit. 

I have gone through the entire judgment and 
I find that nowhere in the body of the judgment 
it is clearly recited that the defendants* ances¬ 
tor set up his title as owner of the property 
in dispute, in the opening para of the judgment 
the Court has recited the fact that the property 
was sold by the ancestor of the defendants in 
r the present suit in favour of the plaintiff of 
that suit, that this land was the sir land cf the 
vendor and had remained in his possession as 
sir land. The fact that the property was sold 
by the ancestor of the defendants to the present 
suit in favour of the ancestor of the plaintiffs 
on 10-1-1877 is admitted. This recital of fact 
in the judgment does not clearly indicate that 
the defendant in that case set up a plea of 
proprietary title. In any case if the defendants 
wanted to rely on this argument they should 
have filed a copy of the plaint of that case 
which would have clarified the position. Un¬ 
fortunately they have not done so and the fai¬ 
lure to file the plaint of that case, in the ab¬ 
sence of any explanation for the same, must 
lead to a presumption against the defendants. 

(7) The second litigation relied on by the 

defendants tcok place about the year 1902. It 
would appear that the ancestor of the plaintiffs 
gave a notice of ejectment to the ancestor of 
the defendants and the suit was filed by Ram 
Adhin Singh, predecessor-in-interest of the de¬ 
fendants to contest this notice of ejectment. 
The plaint of this suit is Ex. A5. It is dated 
9-12-1902. I have carefully gone through the 
entire plaint and I fail to find any assertion of 
proprietary title anywhere in the body of this 
plaint. The judgment of the case is Ex. A9. It 
is dated 18-3-1903. It would appear that the 
Court decreed the suit for cancelling the notice 
of ejectment on the ground that the plaintiff 
possessed some rights higher than that of an 
ordinary tenant and he was not liable to eject¬ 
ment by notice. This is the entire evidence of 
the second litigation. There is, therefore, no¬ 
thing in the documentary evidence of the two 
cases filed by the defendants to indicate that 
they had definitely and clearly set up their 
proprietary title against the plaintiffs at any 
stage. J 

(8) The next set of documents to which re¬ 
ference has been made in the case is: Ex. 

KhaSra J °o f year 1297 F -: A-12, Khasra 
thV h fr,f C Q°m Settl ? m ® nt: Ex - A14 - Khetauni of 

Exs - A15 - A16 and A17 - 
Khetaums of the year 1334 F. In all these 

documents the defendants are recorded as ten- 
ants hila tasfia . The learned counsel for the 
appellants has argued that the entry as ‘bila 
tasfia tenants supports his case of adverse 
possession as owners. I am unable to see any 
2S£L m ( thls argument. The entry records the 
defendants as tenants and the fact that thev 
are shown as ‘bila tasfia’ merely indicates that 

indicat" 1 ♦ w settled ; It certainly does not 

hT C *T that they were in Possession as owners 
& ™ erSe p0s j* ession . nor does it indicate that 
the persons who were entered therein were 

othpr g K UP j t r 6ir tltle as Proprietors. On the 
other hand I am of opinion that there is a 

P ,r Ptl ° n Under the Reve nue Act that these 
, are correct and they rather point to the 

tenani S ° D that the defendants were either 
te S s .® r w . ere t prescribing for tenancy rights 

n mi POin /- that has to be borne in 

mind in this connection is the fact that the 


property in dispute was in the nature of culti- 
vatory plots and the considerations that apply ( 
to non-agricultural or a’oadi plots or plots in 
cities would not apply to such a property. Un¬ 
less, therefore, there is a very clear assertion 
of hostiie title as owner the mere act of posses- i 
sion however long vjould only lead to the pre¬ 
sumption of adverse possession as tenant and 
not as owner. 

(9) The learned counsel for the appellants has 
relied on — 'Sheoraj Narain v. Jagannath 
Prasad', 8 Oudh W N 854. This case does not 
seem to support him at all, as it was held in 
that case that the entry in papers as “Kashtkar 
bila tasfia” points to the conclusion that the 
defendant was a tenant. He has also relied on 
— 'Krishnapal Singh v. Rameshwar Bakhsh 
Singh’, 8 Oudh W N 849. This is also inappli¬ 
cable to the facts of the present case, as in that 
case the defendant had been asserting his own 
title and denying the title of the plaintiff. There 
is no such assertion in this case. He has also 
cited — ‘Indar Gir v. Special Manager, Court 
of Wards. Balrampur Estate’, 8 Oudh WN 1275 
and — 'Srishchandra Nandy v. Baijnath Jugal 
Kishore. Firm’, 1935 Oudh W N 252 (PC) in 
support of his argument that an open visible 
and continuous possession of property for a long 
• period leads to a presumption of adverse posses¬ 
sion. 

Both these cases are clearly distinguishable 
on the ground that the property in dispute in 
those cases did not consist of cultivatory plots 
at all. He has also cited — ‘Nannhey Khan v. 

® om ti’- A I R 1919 All 189 for the proposition 
that long possession extending over fifty years 
is presumed to be adverse. This case again is 
inapplicable to the facts of the present case as 
the property in dispute was not a cultivatory 
plot. The main question in the present case is 
not whether the defendants were prescribing 
at all, but what was the quality of title for 
which they were prescribing. He has also re- 
Jo ~J Saltanat Bahadur Khan v. Gaya 
Bakhsh Singh, 1937 Oudh W N 625. That case 
has no application to the present case as in 
that case the defendants who asserted adverse 
possession had been transferring property by 
mortgage and asserting a hostile proprietary 
title. There is no such assertion in the present 
case. 

j* 1 ?! ?*“ learned counsel for the respondents 
has invited my attention to — ‘Mt Ram Piari 

of A “ , 185 » All 496 i “upport 

of the proposition that where a person is in 
possession by cultivating a plot of land in an 

?ha} C hi Ura ar ? 3 - an j there iS nothin g to Show 
that he even claimed a proprietary title in the 

fn?VtPn PreSU ™ P wl 0n is 11,34 he is prescribing 

titL a a lfi?/f nC ^ *l ght and not for a Proprietary 
title although there is no contract of tenancy 

between him and the owner and although So 

rent is settled. The facts of the present casP 

are closely analogous to the facts of that 

mrtc 10 mind the ™Ung clearly sup¬ 
ports the contention advanced bv him. He has 

also cited — ‘Bhagwan Bux Singh v Ganesh 
Bux Singh’, 1937 Oudh W N 1157 and —‘LMta 
Parshad v Harnam Singh’, AIR 1929 Oudh 370 
in support of the proposition that the entry of 
the defendants as tenants ‘bila tasfia* in vil¬ 
lage papers is inconsistent with their possession 
being adverse These rulings support the plain- 

1 a 2 d u l n v 1 ,ew of the law lQ id down 
therein the Khetaums and the Khasra produced 
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in this case go against the defendants’ plea of 
adverse possession as owners. 

(11) After considering the entire evidence pro¬ 
duced bv the parties and the law referred to 
by the learned counsel of the parties, I have 
come to the conclusion that the findings arrived 
at by the Courts below are correct and cannot 
be disturbed at this stage. 

(12) The second argument of the learned 
counsel for the appellants is that S. 180 is not 
applicable to the facts of the present case. This 
point was not taken in the grounds of appeal 
in the Court below. It was not argued before 
the lower Court. It is not taken as a ground 
of appeal in this Court. I do not think that 
the appellants should be allowed to raise it at 
this stage. It raises questions which would 
require scrutiny into evidence and open up a 
new and an unexplored avenue of facts which 
have not been enquired into by any of the 
Courts below. It is not a pure question of law 
patent on the face of the record. I am of opi¬ 
nion that this point should not be entertained 
at this stage and it is not necessary for me to 


go into it. 

( 13 ) The third argument advanced on behalf 
of the appellants is that it was not open to 
the trial Court to assess rent under S. 94. U. P. 
Tenancy Act while giving a declaration under 
S. 180, sub-cl. (2), U. P. Tenancy Act to the 
eilect that the defendants have become heredi¬ 
tary tenants of the plots in dispute. To my 
mind S. 244. U. P. Tenancy Act provides a sulli- 
cient answer to this argument. There is no bar 
to the procedure adopted by the trial Court. 
A contrary view would lead to a multiplicity 
of proceedings the avoidance of which was the 
very purpose of the said section. I am of opi¬ 
nion that the trial Court acted lightly in adopt¬ 
ing this procedure. The learned counsel for 
the appellants has cited — ‘Deputy Commr., 
Partabgarh v. Udai Pratap Singh’, 1949 R. D. 
83 and — ‘Ramdei Kuer v. Lachman\ 1943 R. D. 
480 in support of his argument. 

I do not think that any of those rulings are 
applicable in the present case. In the cases 
cited by him the prayer to fix rent was made 
at the stage of second appeal. The question 
was one of fact and the parties would.have to 
adduce evidence on the point before the Court 
could come to any conclusion regarding the 
proper amount of rent payable by'the tenant 

This could not be permitted at the sta «f ®J 
second aopeal. In the present case the plaint 
was amended in the trial Court itself Parlies 
had full opportunity to adduce evidence on he 
proper amount for rent to b. fixed b> the 
Court. The Court applied its mind to the eu- 

dence and gave a finding the f?? n no 7 thfnkit 
dants-appellants themselves did not think it 

worthwhile raising this point at any Previous 
<;tncp The procedure adopted by the trial 
Court cannot be considered to be illegal or un¬ 
warranted and the appeal cannot be allowed 

on this ground. , , .. 

(14) Having heard the learned counsel for the 
appellants at great length. I find that there is 
no substance in this appeal. It is accordingly 
dismissed with costs. 

B/DH Appeal dismissed. 
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Bhim Sen and another, Defendants-Appli. 
cants v. Murari Lal, Plaintiff-Opposite Party. 

Civil Revns. Nos. 102, 103 and 104 of 1949. 
D/- 20-9-1951. 

(a) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 

S. 5 (4) — ‘‘Annual reasonable rent” is i 
"Reasonable annual rent” as defined in S. 2(f). 

(Para 3) 

t (b) Houses and Rents — U. P. (Tempo¬ 
rary) Control of Rent and Eviction Act (3 of 
1947), S. 5 (4) — Proviso refers to cases where 
tenant claims the agreed rent is higher than 
annual reasonable rent. 

Proviso to S. 5 (4) has reference only to 
claims which come within the second 
class namely, the cases in which the tenant 
claims that the agreed rent is higher than 
reasonable annual rent. It is not a limi¬ 
tation upon the claim of the landlord for 
enhancement of the rent, because the suit 
of the landlord for enhancement of rent 
is on the ground not that the agreed rent 
is low, but that the reasonable annual rent 
is low, and in such a case there would be 
no point in laying down that the Court 
must be satisfied before it varies the rent 
that the transaction was unfair. 

(Paras 3 and 8) 

Anangpal Gupta, for Applicants; Krishna 
Shanker, for Opposite Party. 

MOOTHAM J.: The opposite party is the land¬ 
lord of three shops. Each of the applicants is 
a tenant of one of the shops for which he paid 
an agreed rent of Rs. 10/- a month. The land¬ 
lord being of opinion that neither the agreed rent 
nor the reasonable annual rent of these shops 
was adequate, brought a suit against each of his 
tenants under sub-s. (4) of S. 5, U. P. (Tem¬ 
porary) Control of Rent and Eviction Act, 1947, 
claiming in each case that the reasonable annual 
rent of the accommodation let to the tenant 
should be enhanced. The learned Munsif by his 
order dated 13-12-1948, increased the rent in one 
case to Rs. 24/- a month and in the two other 
cases to Rs. 28/- a month. It is that order which 
\is the subject of the present applications. 


(2) Sub-section (4) of S. 5 reads as follows: 

‘‘(4i If the landlord or the tenant, as the case 
may be, claims that the annual reasonable rent 
of any accommodation to which the Act applies, 
is inadequate or excessive, or if the tenant 
claims that the agreed rent is higher than the 
annual reasonable rent he may institute a suit 
for fixation of rent in the Court of the Munsif 
having territorial jurisdiction, if the annual 
rent claimed or payable is Rs. 500/- or less, 
and in the Court of the Civil Judge having 
territorial jurisdiction if it exceeds Rs. 500/- 
provided that the Court shall not vary the 
agreed rent unless it is satisfied that the tran¬ 
saction was unfair, and in the case of lease for 
fixed term made before 1-4-1942, that the term 
has expired." 

It is argued that the proviso to this section 
operates as a bar to a suit of a landlord ™, 
seeks for an increase in the reasonable annual 
rent in a case in which there already Is an 
agreed rent between the parties unless the land¬ 
lord can satisfy the Court that the agreement 
was unfair. That is the only point which arises 
In this case. 
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(3) In my opinion this sub-section makes pro¬ 
vision for two classes of cases: first, cases in 
which a landlord or tenant seeks an enhancement 
or reduction of the reasonable annual rent (the 
sub-section refers to an “annual reasonable rent” 
but it is not in dispute that what is meant is 
the “reasonable annual rent" as defined in S. 
2(f) ), and, secondly, cases in which the tenant 
claims that the agreed rent is higher than the 
' reasonable annual rent and that it should be 
reduced. It appears to me clear, on a plain read¬ 
ing of the sub-section, that the proviso has re¬ 
ference only to claims which come within the 
second class. The expression “agreed rent” in 
the proviso relates back to a similar phrase in 
the earlier part of the sub-section and links the 
proviso with the second of the two classes of 
cases to which I have referred. Some 
argument has been based upon the word “vary” 
in the phrase “vary the agreed rent”, it being 
contended that had the proviso related only to 
the second class of case the word “reduce” would 
have been used. Had the phrase been “increase 
or reduce the agreed rent” the position would 
have been different, but in my opinion the use 
. of the word “vary” instead of “reduce” does not 
throw doubt upon the meaning and effect of the 
proviso. 

(4) These applications must therefore be dis¬ 
missed with costs. 

(5) AGARWALA J.: Sub-section (4) of S. 5 is 

rather clumsily worded. In order to understand 
the sub-section one has to bear in mind the 
definition of “reasonable annual rent” as given 
in S. 2(f) of the Act. Accommodations are di¬ 
vided into two classes, those constructed before 
1-7-1946, those constructed after 1-7-1946. Rea¬ 
sonable annual rent in the case of an accommoda¬ 
tion constructed after 1-7-1946, has to be deter¬ 
mined by the District Magistrate under S. 3 (a). 
When the accommodation was constructed before 
1-7-1946, then one has to see whether the accom¬ 
modation was assessed to municipal assessment, 
if it was assessed, the reasonable annual rent will 
be such assessment plus 25 per cent, thereon. In 
the case of a part of an accommodation being let 
out the proportionate amount of the assessment 
™ conSK *eration, and 25 per cent 

2“ add ^ d terete to get at the annual rea- 

m?n* b e ti rent * however ’ there was no assess¬ 
ment, then again one has to see whether the 
accommodation was held on rent between 1 - 4-1942 

I? WaS n f ot . held between £e dates 
If it was held on rent between these dates then 
the annual reasonable rent is fifteen times the reS 
for one month nearest to & after 1 - 4-1942 which 
means the rent plus 25 per cent thereon * if thp 

SSSTffi w , a V° l “ Ma o“ ™ta She 

District Magistrate has to determine the reason¬ 
able annual rent under S. 3(a). reason 

(6) Having got at the meaning of reasonable 

rent ’ et ^ P roceed to find out what is 
laid down in S. 5. Clause (1) deals with the rent 

novowi 6 l° r any accomm °dation. What is the rent 
n for an acc °mmodation to which the Art 

S5 TOeS S' “f, a8Ked “P°” «we^ {£ 

wwShfi , section considers the cases in 

which the rent can be either enhanced At thn 
instance of the landlord or reduced at the 
£nce of the tenant. When can the rent be en 

fig* instance of the lanS? 4 e ‘ 

two d way s m He h mIv the . enhancernent of rent in 


limitations are two-fold. Firstly, the enhanced 
rent should not exceed the reasonable annual 
rent; and secondly, it should not also exceed 50 
per cent of the rent, if any payable on 1-10-1946. 
This is the date from which the Act operates. 

(7) If the landlord is not satisfied with the en¬ 
hancement up to the annual reasonable rent but 
wants to enhance it further he cannot do so by 
a mere notice. He must resort to a suit to be 
filed in the Court of the Munsif having territorial 
jurisdiction, if the annual rent claimed or payable 
is Rs. 500/- or less, and in the Court of the 
Civil Judge having territorial jurisdiction if it ex¬ 
ceeds Rs. 500/-. This is provided for in cl. (4i. 
What are the powers of the Court in such a suit? 
There is no limit fixed so far as enhancement is 
concerned, provided that considerations provided 
for in S. 6 are borne in mind. It is not necessary 
to mention those considerations. If the tenant 
sues for reduction of rent, it may be reduced to 
any extent. But the Court must be satisfied that 
the transaction was unfair, and in the case of 
lease for a fixed term before 1-4-1942 that the 
term has expired. 

(8) Proviso 1 to sub-s. (2) and the proviso to 
sub-s. (4) have created some difficulty of inter¬ 
pretation. Proviso 1 to sub-s. (2) does not give 
a new definition of annual enhanced rent different 
from that given in s. 2(f). It merely puts down 
an upper limit up to which the rent may be en¬ 
hanced by the landlord at his will by a mere 
notice. In such a case even though the rent is 
reasonable rent as defined in s. 2(0 it should not 
be more than 50 per cent, of the rent payable 
on 1-10-1946. The proviso to sub-s. (4); 

"Provided that the Court shall not vary the 
agreed rent unless it is satisfied that the tran¬ 
saction was unfair, and in the case of lease for 
a fixed term made before 1-4-1942, that the term 
has expired” 

refers only to tlfe claim by a tenant that the 
rent is higher than the annual reasonable rent 
The words "agreed rent” in the proviso have 
reference to the same words occurring in the sub¬ 
section earlier and, therefore, the proviso referred 
to is a limitation only upon the claim of the 
tenant. It is not a limitation upon the claim of 
the landlord for enhancement of the rent, because 
the suit of the landlord for enhancement of rent 

If, . 0n .u th , e g round not that the agreed rent is low. 
but that the reasonable annual rent is low. and 

do C ff C tbere f would be no P° int >n laying 
down that the Court must be satisfied before it 

of[p!finn he J^th tl ! at the transaction was unfair. 
Question of the transaction being unfair arises 

commnrtnHn enant had been forc ed to take the ac¬ 
commodation on rent on excessive rent, (rate 0 * 

datfon" n ?K n °i 8 l t other su itable accomSo- 
f hardly be said that the landlord 
was obliged to let out an accommodation by rea¬ 
son of an unfair transaction. The proviso again 

52*5? « ifc does , t0 the transaction' being un- 
fK reed rent was concerned can have 

Iv? Q t tvf e c a c!aim based »P°n the ground 
•vaiVln a £ nual reas onable rent is low. The word 

K SA MlKi “ appears - mpst 

£ ararc iaffat 

that aS’Snf^ 011 ^ 8 rent ’ 125 yet not satisfied 
t l ? us 50 P er cent thereof under the 
proviso to sub-s. (2) is fair. I n the present 

ffff’ Court below has found after taking into 
account relevant circumstances, that the fair rent 
!n F ^ e accomm odation in dispute would be Rs 24/- 
in one case and Rs. 28/- in the other twcTcasei 
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This enhanced rent is no doubt more than 50 per 
cent of the rent payable on 1-10-1946, but that 
is not a relevant consideration when the enhance¬ 
ment is sought by a suit under sub-s. (4). The 
Court below has not found that the original tran¬ 
saction of letting out the accommodation on rent 
to the tenant was unfair. Tnis again is irrele¬ 
vant. I agree with my learned brother in dismis¬ 
sing these applications in revision. 

B/R.G.D. Applications dismissed. 
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WALIULLAH AND V. BHARGAVA JJ. 
Pokhan Singh and another, Appellants v. 
Radhcy Lai and others, Respondents. 

F. A. F. O. No. 102 of 1947, D/- 5-1-1950. 
Court-fees Act (1870), S. 7 (ix), Sell. 1 
Art. 1 and Art. 2B (U. P.) — Appeal under 
S. 23, U. P. Agriculturists* Relief Act — Valua¬ 
tion — U. P. Agriculturists’ Relief Act (27 of 
1934), Ss. 12 and 23. 

Proceedings under S. 12, U. P. Agricul¬ 
turists’ Relief Act are not a ‘suit*. Where 
the appeal is from a decree in proceedings 
on an application under S.. 12, S. 7 (ix), 
Court-fees Act which fixes an artificial 
value for the subject-matter in dispute in 
"suits” against a mortgagee for the recovery 
of the property mortgaged cannot apply to 
the appeal. In the appeal under S. 23, 
Agriculturists’ Relief Act the appellant is 
bound to pay court-fee on the amount or 
value of the subject-matter in dispute in 
appeal and not on the principal amount 
secured under the mortgage. The subject- 
matter in dispute in appeal would be the 
market value of the property in respect 
of which the right of redemption granted 
by the lower Court is sought to be set 
aside in appeal. Case law discussed. 

(Paras 2, 4, 5) 

Anno: Court-fees Act, S. 7 N. 1, 5; Sch. 1 
Art. 1 N. 6; Art. 2 B (U.P.) N. 1. 

S. C. Asthana, for Appellants; Junior Standing 
Counsel, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 

(’41) 1941 All LJ 409: (AIR 1941 All 357) 4 

(’46) 1946 All LJ 43: (AIR 1946 All 303) 4 

(’46) ILR (1946) All 409: (AIR 1946 
All 304) 4 

(’43) 1948 All LJ 296: (AIR 1949 All 100) 4 

(’41) AIR 1941 Oudh 447: (194 Ind Cas 425) 4 

V. BHARGAVA, J.: Tnis appeal is directed 
against the order of the learned District Judge 
of Mainpuri directing the appellants to file court- 
fee to the extent of Rs. 150 in order to make 
up the deficiency on their memorandum of ap¬ 
peal, filed before the District Judge against the 
decision of the Civil Judge of Mainpuri in pro¬ 
ceedings on an application under S. 12, Agri¬ 
culturists’ Relief Act. The Inspector of Stamps 
and Registration, on examination of this memo¬ 
randum of appeal, held the view that the court- 
fee was payable on the principal amount secured 
by the original mortagage as provided in S. 7(ix), 
Court-fees Act. In the present case, the princi¬ 
pal sum secured was Rs. 4.000. The learned Dis¬ 
trict Judge accented this report of the Inspector 
of Stamps and directed the present appellants to 
make up the deficiency in court-fee. The appel¬ 
lants in this appeal contend that the court-fee 
was not payable on the principal amount secured 
Tjy the original mortgage but 'ad valorem* on the 
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amount at which the appeal was valued in the 
memorandum of appeal. 

(2 ) Tneie is no dispute that the court-fee on a 
memorandum of appeal filed under S. 23, U. P. 
Agriculturists' Reiiei Act, 1934. is payable under 
Art. 2B of Sch. 1. Court-fees Act. The amount of 
proper fee under this item is laid down to be 
the same as would be leviable on a memorandum 
of appeal under Art. 1. Reference has, therefore, 
to be made to Art. 1 to determine the court-fee 
payable in this case. Article 1 lays down that 
the court-fee payable on a plaint, written state¬ 
ment, pleading, a set oil or counter-claim or 
memorandum of appeal would be determined by 
the amount or value of the subject-matter in dis¬ 
pute. This would show that the court-lee on the 
memorandum of appeal filed before the District 
Judge was to be determined by the amount of 
the value of the subject-matter in dispute in the 
appeal. The Inspector of Stamps whose report 
was accepted by the District Judge was of the 
view that the amount or value of the subject- 
matter in dispute in the appeal in such a case 
was to be determined with reference to S. 7(ix), 
Court-fees Act which lays down: 

“In suits against a mortgagee for the recovery 
of the property mortgaged: according to the 
principal money expressed to be secured by the 
instrument of mortgage.” 

There is no doubt that in a ‘suit’ for the re¬ 
covery of the property mortgaged, the value of 
the subject-matter in dispute would have to be 
artificially fixed in accordance with the principle 
laid down in S. 7(ix) of the Act and may, in a 
number of cases, be different from the market 
value of the subject-matter in dispute. In an 
appeal arising out of such a suit also, the valua¬ 
tion would have to be fixed artificially with refer¬ 
ence to S. 7(ix), Court-fees Act, because cl. (iv) 
of S. 2 of Court-fees Act enlarges the definition 
of the word 'suit* so as to include a first or 
second appeal from a decree in a suit and also 
a Letters Patent Appeal. The word ‘suit’ itself 
is not defined in the Court-fees Act and. there¬ 
fore, reference has to be made to the Code of 
Civil Procedure to determine its meaning. Under 
S. 26 of the Code every suit is to be instituted 
by the presentation of a plaint or in such other 
manner as may be prescribed. No rules have 
been framed under this section prescribing any 
other manner for the institution of a suit. 

A suit must, therefore, be deemed to be a pro¬ 
ceeding arising on the presentation of a plaint. 
Proceedings under S. 12, U. P. Agriculturists’ Re¬ 
lief Act arc instituted not on the presentation of a 
plaint but on the presentation of an application. 
There can, therefore, be no doubt that proceed¬ 
ings under S. 12, U. P. Agriculturists’ Relief Act 
are not a ‘suit’. Since the proceedings out of 
which this appeal before the lower Court arose 
were not a ‘suit’, the word ‘suit* as used in the 
Court-fees Act would not include this appeal. If 
the appeal had arisen out of a suit, then the 
word ‘suit’ would have included the appeal also 
for purposes of the aoplication of the Court-fees 
Act. The present is. however, a case where the 
appeal is not from a decree in a suit but from 
a decree in proceedings on an application. Con¬ 
sequently. S. 7(ix), which fixes an artificial value 
for the subject-matter in dispute in ‘‘suits 
against a mortgagee for the recovery of the pro¬ 
perty mortgaged cannot apply to this appeal. 
The* decision of the learned District Judore ac¬ 
cepting the report of the Inspector of Stamps 
that the value of the subject-matter must be fixed 
with reference to S. 7(ix), Court-fees Act is, there¬ 
fore, not correct. 
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(3) It may, however, be mentioned that even 
the contention of the appellants that the court- 
fee is payable 'ad valorem’ on the amount at 
which the appeal was valued by the appellants is 
not correct because the appellants do not possess 
the right to place any arbitrary value on the sub¬ 
ject-matter in dispute in the appeal. Since the 
value of the subject-matter in dispute in the ap¬ 
peal has to be fixed without reference to any 
# other provisions of the Court-fees Act which only 
apply to suits or to first or second appeals from 
decrees in suits, this value must be held to be 
the value of the relief claimed in the memoran¬ 
dum of appeal. In the appeal before the learned 
District Judge, the appellants had challenged 
the right of the respondents to redeem the 
mortgage. Redemption was allowed by the trial 
Court without any payment. The subjecWnatter 
in dispute in the appeal was, therefore, the right 
of redemption without payment. This right of 
redemption translated into the actual form in 
which it can be executed through the Court 
means the right to get possession over the pro¬ 
perty mortgaged. In this case, therefore, the value 
of the subject-matter in dispute must be held 
to be the value of the property mortgaged, a 
decree for possession of which had been granted 
against the appellants and was sought to be set 
aside in appeal by them. The vaule of the pro¬ 
perty has also to be determined without any 
reference to any of the provisions of the Court- 
lees Act. 


It is only in suits and in appeals arising out 
of suits that the value of the property, for pur¬ 
poses of court-fee, is determined in accordance 
with the provisions of S. 7, Court-fees Act. In 
the present case, this value will have to be the 
market value of the property which will have 
to be determined by the lower Court independently 
of the provisions of the Court-fees Act and with¬ 
out application of the artificial principles which 
have been laid down under S. 7 of the Act for 
determining the value of the property. In this 
case, redemption has been allowed by the trial 
Court without any payment. Even in a case where 
redemption is allowed on payment of certain 
sum and the right of redemption is challenged 
in appeal, the court-fee will have to be determined 
on similar principles. In such a case the value 
of the subject-matter in dispute in appeal would 
naturally be the value of the property in respect 
of which redemption was allowed minus the 
amount directed to be paid by the mortgagor in 
order to obtain possession of the property on 
redemption. This would be the subject-matter in 
dispute, because, if the appeal is allowed, the 
appellants would get the advantage of retaining 
possession over the mortgaged property but would 
lose the advantage of receiving the amount of 
the redemption money decreed. 

< 4) Reference was made by the learned Junior 
Standing Counsel to the cases of —‘Abdul Haq 
y. Shamshuddin’, 1941 AU LJ 409 and — ‘Kishen 
Lai v. Preduman Kishen Singh’, 1946 AU LJ 43 
th ^ declslo n given by the learned 
These were > however, cases in 
* *£J ch a PP ea J wa s from a decree in a suit 

n( ?: L r< l m a decree to a Proceeding under the 
Agricuiturkts Relief Act. The case of — ‘Balram 

ciSVi SOU• 194 1 AU u 298 was ais ° 

11115 was a case where the nature of the 
?• W U. P. Agriculturists’ Relief 
Wnn det « rm taed with reference to the Arbitra- 
a? ***** not with reference to the Court-fees 
Act The views expressed in this ca£ are ako 

- ‘fet ° n the h^d in 

Basant Lai v. Lalta Prasad 1 , ILR (1946) All 
1953 A11./81 & 82 


409, it was held that the value of the subject- 
matter in dispute in an appeal filed under S. 23, 
U. P. Agriculturists' Relief Act cannot be deter¬ 
mined with reference to S. 7 (ix), Court-fees Act 
and that the court-fee was payable on the amount 
or value of the subject-matter in dispute in the 
appeal. 

A similar view was taken by a Division Bench 
of the erstwhile Chief Court of Oudh in — 
‘Surjan Singh v. Mashal Singh', AIR 1941 Oudh 
447. In both these cases it was held that in an 
appeal u/s. 23, Agriculturists Relief Act the appel¬ 
lant was bound to pay court-fee on the amount 
or value of the subject-matter in dispute in appeal 
and not on the principal amount secured under 
the mortgage. These decisions did not proceed on 
the interpretation of the word 'suit' as 
used in the Court-fees Act but on the inter¬ 
pretation of the words, 'the amount or 
value of the subject-matter in dispute' as used 
in Sch. I, Court-fees Act. They are, however, both 
in line with the view taken by us above. 

(5) We would, therefore, allow the apppeal, set 
aside the order of the learned District Judge 
and send the case back to him with a direction 
to fix the court-fee on the memorandum of appeal 
according to the subject-matter in dispute in 
appeal which would be the market value of the 
property in respect of which the right of redemp¬ 
tion granted by the lower Court is sought to be 
set aside in appeal. In the circumstances of this 
appeal, parties must bear their own costs of this 
appeal. 

B/D.H. Appeal allowed. 


CHATURVEDI J. 

Bhagwati Prasad and another, Applicants v. 
Mt. Shitali and others. Opposite Party. 

Civil Revn. No. 461 of 1950, D/- 13-10-1952. 

Debt Laws — U.P. Agriculturists’ Relief 
Act (27 of 1934), S. 12 — Mortgage of occu¬ 
pancy plots — Redemption of — Application 
under S. 12 is not maintainable for redemp¬ 
tion: AIR 150 AU 604 (FB), FoU. (Para 1) 

Hirday Nath Seth and Man Singh, for Appli- 
cants; Vishwanath Singh, for Opposite Party 
REFERENCE. /Para 

C50) 1950 All LJ 713: (AIR 1950 
All 604 FB) j 

ORDER: This is a defendant’s application 
‘ n ^ Vls ‘° n . ansmg out of an application under 
S. 12, Agriculturists’ Relief Act. The learned 
counse! for the plaintiffs opposite parties! Mr 

Riflt*'th£ at a h r mg ^ has very frank 'y conceded 
^ t ^ a .? pllcatl0 ? i must be a U°wed, because 
he Properties sought to be redeemed are cer- 

£ Sr y pIo X A FuU Bench case of 
uns Court has ruled that an application undei 

fainahl. f 1CU ^ ristS .’- Relief ** is not main 
tainabJe for redemption of a mortgage of oc¬ 
cupancy plots. This FuU Bench cafe is 

SfS-nT^ Singh v - n*™ Raj’, 195c 

(2) I, accordingly, allow this application in 
revision, set aside the decrees of the Court* 

sTbjdrl 

rjfyss- shau bear 

^ Revision allowed. 
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Brahma Din and others, Appellants v. Ba¬ 
chan Pershad and others, Respondents. 

First Appeal No. 57 of 1945, D/- 17-3-1952. 

(a) Debt Laws — U.P. Debt Redemption Act 
(13 of 1940), S. 2(9) — “Recoverable” — 
Meaning of — Mortgage by conditional sale. 

A loan cannot be said to be recoverable 
only by payment in the form of money. 
The right of foreclosure given to the 
mortgagee of the mortgage by conditional 
sale under S. 67, Transfer of Property Act, 
is nothing but a method prescribed by 
law for the recovery of the loan advanced 
by him by seeking the relief of fore¬ 
closure against the mortgagor’s property. 
The elfect of passing a decree for fore¬ 
closure in favour of the mortgagee would 
be to destroy the right of redemption pos¬ 
sessed by the mortgagor in the mortgaged 
property thereby making the mortgagee 
the owner of the entire right, title and 
interest possessed by the mortgagor in the 
said property. Mortgages by conditional 
sale are loans within the meaning of the 
Debt Redemption Act. (Paras 5, 6) 

(b) Debt Laws — U.P. Debt Redemption 
Act (13 of 1940), S. 2(9) — “By a contract 
with the borrower” — Deed of gift. 

The exemption in S. 2(9) would apply 
only where such a liability is transferred 
“by ( a contract with the borrower or his 
heir or successor or by sale in execution 
of the decree.” In the case of a gift it can¬ 
not be said that there has been any trans¬ 
fer by a contract with the borrower or his 
heir or successor or by sale in execution of 
a decree. (Para 7) 

R. B. Lai, (for No. 5) and N. C. Chaturvedi, 
for Appellants; H. K. Ghose, for Respondents. 

BEG J.; This is a first appeal arising out 
of an application for redemption under S. 12, 
U. P. Agriculturists’ Relief Act, 1934. The facts 
giving rise to the case may be briefly stated 
as follows: 

(2) On 23-12-1889, Salik Ram and Shrimati 
Rukmin executed two mortgage deeds for Rs. 
5,500/- and Rs. 300/- in favour of three persons 
named Daljit, Ram Ratan and Niranjan. On 
17-4-1936, one Data Ram, a successor-in-interest 
of the mortgagors, gifted the property in ques¬ 
tion to Brahma Din, the father of the applicant 
Bachan Prasad. Thus, after the death of Brahma 
Din the applicant became the sole representa¬ 
tive-in-interest of the original mortgagors. He 
gave this application impleading 18 persons as 
opposite-parties. These 18 persons are the suc- 
cessors-in-interest of the three original mort¬ 
gagees. 

The two mortgage transactions in respect of 
which the application for redemption was given 
appear to be mortgages by conditional sale. 
Under the terms of the said deeds the mort¬ 
gagees were put in possession of the mortgaged 
property and they were entitled to take its 
profits in lieu of interest. The period given in 
the mortgage deeds was 40 years. The appli¬ 
cant filed the application under S. 12, U. P. 
Agriculturists' Relief Act, on 17-11-1944, alleg¬ 
ing that the entire mortgage money relating 
to the two mortgage deeds had been paid off 
from the profits of the property realised by 


the mortgagees and that a huge amount re- 
mained due to him. He accordingly prayed for 
a decree for redemption in respect of the mort¬ 
gaged property without payment of any dues 

(3) The application for redemption was resist¬ 
ed by the opposite-parties on various grounds 
all of which were decided against them by the 
trial Court. The trial Court decreed the suit 
for redemption without payment of any amount 
by the applicant. Dissatisfied with the judgment 
of the trial Court, 16 opposite-parties filed this 
appeal in this Court impleading Bachan Prasad 
the applicant, as respondent 1 and the two 
remaining opposite-parties as respondents 2 and 

u. 

(4) Before the argument started the learned 
Counsel for respondent 1 took a preliminary 
objection based on the ground that Ram Bharo- 
sey, appellant 2, Ram Bali appellant 4, Ragu- 
bans appellant 7, Shrimati Ram Bitana appel¬ 
lant 8 and Maharaj Gajadhar Prasad respondent 
3, having died during the pendency of the ap¬ 
peal & their legal representatives not having 
been brought on the record within time the 
whole appeal had abated. The facts relevant 
to this objection were incorporated in Civil 
Miscellaneous Application no. 419 of 1949 dated 
24-3-1949. In reply to the said application, a 
counter-application was filed in this Court on 
behalf of the appellant Sheo Dutt (Civil Misc. 
Application No. 855 of 1949) in which a prayer 
was made for impleading the heirs of the de¬ 
ceased parties under O. 1, R. 10 and S. 151, 
Civil P. C. The learned counsel for respondent 
1, however, did not press his application and 
wanted the case to be argued on the merits. 
In these circumstances it is not necessary to 
give a decision on the preliminary point which 
was raised on behalf of respondent 1 by his 
application No. 419 of 1949. 

(5) The main point argued by the learned 
Counsel appearing for the appellants in this 
case is that the transactions embodied in the 
mortgage deeds in question do not relate to 
loan as defined in S. 2 (9), U. P. Debt Redemp¬ 
tion Act, and, therefore, the trial Court was not 
justified in giving the benefit of the said Act 
to the applicant. In this connection the learned 
Counsel referred to the terms of Ex. 2, the 
mortgage-deed for a sum of Rs. 5,500/- dated 
23-12-1889, and of Ex. 3, the second mortgage 
deed for a sum of Rs. 300/- of the same date. 
According to the terms of the deeds in question 
the mortgagees were put in possession of the 
mortgaged property for a period of 40 years in 
lieu of the interest on the amount advanced. 
After the expiry of 40 years it was stipulated 
that the mortgage money due under the said 
deeds shall be paid to the mortgagees and the 
property shall be redeemed. If the mortgagors 
did not pay up the said amount, the mortgaged 
property shall be deemed to have been sold to 
the mortgagees, who would be considered to have 
become vendees of the same. 

The definition of loan as given in S. 2 (9), 
U. P. Debt Redemption Act, is as follows: 

“ “loan” means an advance in cash or kind 
made before the first day of June, 1940, 
recoverable from an agriculturist or a work¬ 
man or from any such person and other 
persons jointly or from the property of an 
agriculturist or workman and includes any 
transaction which in substance amounts to 
such advance, but does not include an ad¬ 
vance the liability for the repayment of which 
has, by a contract with the borrower or his 
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f form of money. The Transfer of Property Act 
i has prescribed various methods of the satisfac- 
- tion of loans advanced by way of mortgage. 
1 Sale of property is one of the methods and 
r foreclosure is another method of the satisfaction 
i of the loan. In the case of sale the satis¬ 
faction may be effected by the mortgagee being 
i paid in the form of cash and in the case of 
1 foreclosure the loan can be said to be discharged 
) by vesting the mortgagee with the enlarged 
; rights that accrue in his favour as a result of 
the decree of foreclosure being passed in res- 
. pect of the property. 

i We can find no warrant for the meaning 
, sought to be attributed to the word “recover¬ 
able” by the learned Counsel appearing for the 
. appellants. He has. however, argued that the 
. word “recoverable” should be strictly construed 
and if that method of construction is adopted, 
then a transaction of mortgage by conditional 
sale would be excluded from the definition of 
the word “loan” in S. 2 (9), U. P. Debt Redemp¬ 
tion Act'. If the preamble of an Act is a guide 
to the interpretation of the sections, then it 
seems to us that there can be absolutely no 
justification for including all other kinds of 
mortgages within the definition of “loan” in 
S. 2 (9), U. P. Debt Redemption Act, and 
excluding mortgages by conditional sale only 
from the definition. There seems to be no 
ground for making any such distinction. 

The purpose of the Act as defined in the 
preamble of the Act is “to provide for further 
relief from indebtedness to agriculturists and 
workmen in the Uttar Pradesh”. A mortgagor 
who enters into a transaction of mortgage by 
conditional sale is as much indebted as a mort¬ 
gagor who enters into a transaction of simple 
mortgage or usufructuary mortgage or an 
English mortgage or an anomalous mortgage 
Under S. 58 (a), T. P. Act, a mortgage is defined 
as a transfer of an interest in specific immove¬ 
able property for the purpose of securing the 
payment of money advanced or to be advanced 
by way of loan, an existing or future debt, or 
the performance of an engagement which may 
give rise to a pecuniary liability. This is a 
feature which is common to all mortgages of 
whatever kind or species they may be 
Mortgage by conditional sale, like other mort¬ 
gages, is stamped with the same characteristic 
as there is in it as in all other mortgages a 
transfer of interest in immoveable property for 
the purpose of securing the payment of money 

a J hS £ lief of forecl °sure is, th e?efSre, 

V^ eth f od for H 16 pur P° se of satisfying the 
hv^,, 0 - f n! he mort Sfgee to the payment of money 
' n . g away the right of redemption which 
the mortgagor possessed in the property We 

bnm "° dou ? m our minds that l he transac- 
SlWft are loans within the meaning 
or the Debt Redemption Act and the applicant 

• S ,he VttTg 

lira 7 * 

KranHlvh J Cem 1 d to be a "-“-Sr 

* he advanced as an alternative 

hawJTfK* m favour of the appellants’ case. He 
sed this argument on the deed of gift (Ex n 

% tayaur of Brahma 

that thf u Jh-IK f , th t applicant, and he argued 
that the liability for the repayment of the loan 

loan'in J,?" t . transfe " ed by the said deSd. the 

06356 to be a loan under 
the definition of the same in S. 2 (9), Debt 


heir or successor or by sale in execution of 
a decree been transferred to another person 
or an advance by the Central or States Gov¬ 
ernment or by a local authority authorised by 
the States Government to make advances or 
by a co-operative society or by a Scheduled 
bank: 

“Provided that an Advance recoverable from 
- an agriculturist or from an agriculturist and 
w other persons jointly shall not be deemed to 
be a loan for the purposes of this Act unless 
such advance was made to an agriculturist or 
to an agriculturist and other persons jointly”. 
Learned counsel appearing for the appellants 
placed emphasis on the word “recoverable” in 
the above definition and argued that in order 
that a transaction should be a loan under the 
Debt Redemption Act it is necessary that the 
money should be recoverable as such either 
from the person of the mortgagor-agriculturist 
or from his property. In the present case the 
loan was not recoverable in either manner 
hence it could not be a “loan” under the U. P. 
Debt Redemption Act. We have given our 
serious consideration to this argument of the 
learned Counsel and we find ourselves unable 
to accept his contention. It is, no doubt, correct 
that in a deed of mortgage by conditional sale 
of the nature of Exs. 2 and 3. which are before 
us, the mortgagees have no right to recover 
the money from the mortgagor personally or 
from his property but it does not follow from 
that that the loan in question was not recover¬ 
able in the manner mentioned in S. 2 (9), U. P. 
Debt Redemption Act. 

The mortgagee in such case possesses a right 
,to foreclosure as defined in S. 67, T. P. Act, 

* according to which he has, at any time after 
the mortgage money has become due to him and 
before a decree has been made for the redemp¬ 
tion of the mortgaged property or the mortgage 
money has been paid, a right to obtain from 
the Court a decree that the mortgagor shall be 
absolutely debarred of his right to redeem the 
property. It seems to us that the right of fore¬ 
closure given to the mortgagee of the mortgage 
by conditional sale under S. 67, T. P. Act is 
nothing but a method prescribed by law for 
the recovery of the loan advanced by him by 
seeking the relief of foreclosure against the 
mortgagor’s property. 

e . ffe6t of passing such a decree for fore- 
Hpcfmv favour of the mortgagee would be to 
n ? ht ° f redemption possessed by 
the mortgagor in the mortgaged property there¬ 
of the mortgagee the owner of the 

entire right, title and interest possessed by the 

-Hi? S fH pr °P erty - » appears to 
us that the right of foreclosure is nothing but 

3 P™ cess fo ; the recovery of loan given to the 

2f §V T. R Ac?. the relief prescribed 

as^ven^nThe^yef’s LawLeSn‘2*2fSbws: ' 

* Z e P* 3 ” 1 ',, ordinary and natural meaning of 
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Redemption Act. This argument ignores the 
obvious words of the section in question accord, 
ing to which the exemption would apply only 
where such a liability is transferred "by a con- 
tract with the borrower or his heir or successor 
or by sale in execution of the decree.” In the 
case of a gift it cannot be said that there has 
been any transfer by a contract with the borrower 
or his heir or successor or by sale in execution of 
a decree. The transaction in question must, there¬ 
fore, be held to be a loan and cannot be deemed 
to have gone out of the ambit of the definition of 
loan as a result of the deed of gift referred to on 
behalf of the appellants. 

[8] Lastly the learned counsel for the appel. 
lants argued that it is open to this Court in 
appeal to vary the decree in favour of the mort¬ 
gagees, who are not parties to this appeal. In this 
connection he relied on o. 41, r. 4, Civil P. C. 
This question would only have arisen if we had 
accepted his initial contention that the transaction 
in question is not a loan. In view of the conclu- 
siou arrived at by us that the decision of the trial 
Court was right and the transaction in question 
is a loan, it is not necessary for us to go into this 
matter. 

[9] No other ground mentioned in the memo- 
randum of appeal has been pressed on behalf of 
the appellants. We find no force in this appeal, 
which is accordingly dismissed with costs. The 
connected applications (civil Misc. Applications 
nos. 419 and 853 of 1949) are also dismissed. Stay 
order, dated 10-12-1915 is vacated. 

BID. H. Order accordingly. 
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Sapru and Chaturvedi JJ. 

Trilohi Nath Gary—Applicant \.The Univer¬ 
sity of Allahabad—Opposite Parly. 

Civil Misc. Writ No. G72A ol 1952, D/- 5-12-1952. 

Constitution ol India, Art. 226—Academic bodies. 

It is not right nud proper for the University to allow a 
candidate to appear in a subject in which it is not pre¬ 
pared to offer facilities for instruction. It is however un¬ 
desirable to issue notice to the University to show cause 
why an order should not issue directing the University to 
provide practical training for the applicant under Art. 226. 

[Paras 2, 3, 4] 

S. C. Kharc — for Applicant. 

Sapru J. —This application has been present, 
ed to this Court under Art. 226 of tho Constitution 
by Sri Triloki Nath Garg, an ex-student of the 

B. Sc. Class of tho University of Allahabad. For 
the B. Sc. degree examination, candidates are 
expected to offer three subjects. The subjects 
offered by tho applicant were zoology, botany and 
military science. At the 1951 examination for the 
B. Sc. degree, the applicant was able to obtain 
the minimr.m pass marks in two of tho subjects 
offered by him, viz., botany and zoology. He was, 
however, unable to get the minimum pass marks 


A. I. R. 

both in the theory paper on military science and 
the practical test for military science. As it is 
incumbent, in order to be declared successful, on 
candidates to obtain minimum pass marks in all 
tho subjects offered, the applicant was declared 
unsuccessful. He was, however, allowed to appear 
as a private candidate the following year by a 
special resolution of the executive council passed ' 
on the 10th of November 1951. 

[2l The applicant attributes his weakness in 
military science—both theoretical and practical— 
to the fact that the University had not allowed 
him an opportunity to acquire practical training 
in military science by permitting him to attend 
the course of study provided for it. As the Uni¬ 
versity is not before us, we cannot say what mea. 
sure of truth there is in this statement. We are, 
however, surprised at the statement, for, tho 
Allahabad University is a teaching and unitary 
University and it is obligatory on it to provide 
instruction in the subjects it permits candidates 
to sit for its various degree examinations. Failure 
to provide such instruction, for whatever reason, 
places pupils who study at tho University at a 
disadvantage in their examinations. A teaching 
University cannot fulfil its purpose without en- 
suring that there is correspondence between the 
teaching offered by it and its examination stan¬ 
dards. Obviously, a student who finds that he 
cannot get any instruction in subject which he has 
been permitted to take up for study is at a very 
serious handicap so far as success in the examina¬ 
tion for which he is studying is concerned. 

[3] Our attention has been invited to the fact 
that, according to the rules of the University, it 
will not be open to the applicant to appear in the 
forthcoming examination for tho B. Sc. degree 
without the permission of the exeoutive council. 

It has been further urged that, even if he is per¬ 
mitted to do so, he will be faced with the position 
that the University will not provide him any 
instruction in practical military science. On these 
grounds, we have been pressed to issue notice to 
show cause why an order should not issue direct¬ 
ing the University to provide practical training 
for the applicant. We, however, think it undesir¬ 
able to issue notice in this case as Courts are 
rightly reluctant to interfere with tho internal 
autonomy of academic bodies. At the same time, 
on the material before us, we cannot help feeling 
that it is essential for us to invite tho attention of 
the University authorities to the grievance of the 
applicant that, while he had been permitted to 
offer military science, teaching in tho practical ^ 
part of military science was denied to him. We 
have advised the applicant to make proper repre¬ 
sentations to the University authorities. If he 
does so, the University should take a reasonable 
view of any representations made by the appli¬ 
cant to it for— 

(a) permission to appear at the 1953 examina¬ 
tion for the B. Sc. degree and 
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(b) facility for acquiring, between the period 
now and the examination, some practical training 
in military science. 

[4] Mr. Khare has emphasised that the theory 
part of military science is inseparable from the prac¬ 
tical part of it, that students who do not get an 
opportunity to acquire a practical knowledge of 
# military science cannot properly pursue their 
theoretical study of it. There is force in this 
argument. We are dismissing this application as 
it is not in the interest of the applicant himself 
that there should be a delay of months in dispos¬ 
ing of the application. We think that the purpose 
he has in view can be achieved more expeditiously 
by a proper representation to the University au¬ 
thorities who, we have no doubt, will consider the 
new representation in tho light of the observa- 
tions made by us. We wish to make it clear that, 
in our opinion, it is not right and proper for the 
University to allow a candidate to appear in a 
subject in which it is not prepared to offer facili¬ 
ties for instruction. It is, therefore, from every 
point of view obligatory on the University to take 
steps to see that any representations made by the 
applicant are considered in a reasonable and 
sympathetic spirit. With these observations, the 
application is dismissed. 

[6] A copy of this order shall be given to learn¬ 
ed counsel on payment of the usual charges. 

A/D.H. Application dismissed. 
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Raghobar Dayal and Agarwala JJ. 

Murlidhar Dalmia, Applicant v. State. 

Criminal Revn. No. 543 of 1949, D/. 18-9-1952. 

(a) Cotton Cloth and Yarn Control Order (1945), 
U. 3 (a)-Ready-made Clothing-Meaning of_(U. P. 

n°H* r °Moa o°Vm n ,w °v, b and Yarn Dealers’ Licensing 
Order (1945), Cl. 2 (a))—(Words and Phrases). 

iJ'lv X P- SSi0n 1 ‘ re ? dy : made elothing’ must mean cloth, 
ng which is ready for immediate use and which is meant 
J°r such nse. It cannot mean an article which may not 
be meant for immediate uso in the form in which it is, 

apparel! happCnB l ° ^ ln tbe sha P° of an y article of 

roSiS 1 off reC ° Ve , rcd - frora th0 nccused ’ s Possession 
f ‘T ya , cds picees of white earabrio cloth 
™$ ly together with a loop of markin (inferior 
“ f e “ d foxing through the waist-cord. In 
s .many as 74 out of 133 loops did not even have the 

rPTm/ 01 pu “ ln 8 ln the waist-cord. The whole thing, 
if a lehnga, , in that form and of that cloth was likely to 
be used, would have to be resewn : 7 

artic , les recovered could not be said to be 
,2'“^° hhngas . They did not, therefore, come 

7* C ‘^ hing excm P ted from the defini- 

tion of cloth . Cn. Revn. No. 249 of 1948 (All.), Disting. 

\ _ . . , [Paras 12, 13] 

M Cnm,naI P. C. (1898), Ss. 35, 423, 439, 537 - 
ingle sentence for various offences. 
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of the sentence and such a sentence should be interpreted 
to mean that the trial Court awarded identically the 
same sentence for each of the offences of which the accus¬ 
ed was convicted, provided of course that such a sentence 
was within the maximum limits of the sentence provided 
by law for that offence, and the trial Court had ordered 
the sentences to run concurrently and in case9 where such 
a sentence went beyond the maximum limit of imprison¬ 
ment provided for any of the offences of which the accus¬ 
ed was convicted, the sentence for that offence would be 
deemed to be the maximum provided by law for that 
offence. A composite sentence of fine should be treated to 
be made up of separate sentences of fine, equal in amount, 
for each of the offences of which the accused had been 
convicted, provided that such amount is not more than 
the maximum allowed under that offence. Case law dis¬ 
cussed. [Para 2S] 

Anno. Cr. P. C., S. 35 N 6, 10 ; S. 423 N 33 ; S 439 
N 29 ; S 537 N G. 

(c) Essential Supplies (Temporary Powers) Act 
(1946), Ss. 3,4 and 6—Validity. 

Sections 3 and 4 are not ultra vires but S. G is ultra 
vires. The result is that the Cotton Cloth and Yarn Con¬ 
trol Order, -1945, is valid : A. I. R. 1952 All. 866 (F. B.), 
Foil. [Para 29] 

(d) Criminal P. C. (1898), S. 439 — Enhancement of 
sentence — Cotton Cloth and Yarn Control Order 
(1945), Cls. 13(1) (c) & 22. 

The accused was prosecuted and convicted under 
R. 81(4), Defence of India Rules, for breach of Cl. 13 (1) (c). 
Cotton Cloth aud Yarn Control Order (1945). The Magis¬ 
trate had ordered under Cl. IS, U. 1\ Controlled Cotton 
Cloth and Yarn Dealers’ Licensing Order, 1945, that the 
property seized in the case, 133 petti-coats or lehngas , 
shall be forfeited to Ilia Majesty and that they shall be 
disposed of according to the direction of the District 
Magistrate : 

Held that a such an order could have been passed under 
Cl. 22, Cotton Cloth and Yarn Control Order, 1945. As, 
however, such an order would amount to the enhancement 
of the sentence, the High Court in revision could not pass 
this sentence under Cl. 22, Cotton Cloth and Yarn Control 
Order, 1945, on account of the conviction of the applicant 
for contravening the provisions of Cl. 13 (1) (c) of that 
order - [Para 30] 

Anno. Cr. P. C., S. 439 N. 29. 

G. S. Pathak , P. C. Chaturvcdi and J. N. Takru , for 
Applicant ; D. G. A. t D. P. Uniyal , for the State. 
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Raghubar Dayal J. _ Murlidhar Dalmiya is 
proprietor of firm Onkarnath Nandkishoro at 
Kanpur. Hisgodown was searched on 4-6.l94G*and 
there were found 133 pieces of cotton cambric 

So’ x? f 10 / a , rds sewn in th0 shape of 
lehangas . None of these pieces had any marking 

m compliance with the directions of cl. 10 or 10 b” 
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Government of India Cotton Cloth and Yarn 
Control Order, 1945. He was thereafter prosecut¬ 
ed and convicted under R. 81 (4), Defence of India 
Rules, for breach of els. 13 (l) (c) and 18 ( 2 ), Gov¬ 
ernment of India Cotton Cloth and Yarn Control 
Order, 1945, and cl. (4), U. P. Controlled Cotton 
Cloth and Yarn Dealers’ Licensing Order, 1945 : 

[ 2 ] We may quote the various clauses for whose 
breach the applicant has been convicted. Clause 
13 ( 1 ) (c) is : 

"Where the markings to be made and the time and 
manner of marking them in respect of any class or specifi¬ 
cation of cloth or yarn have been specific 1 under Cls. 10 or 
10B no person other than the manufacturer thereof shall 
have in his possession or unier his control any such cloth 
or yarn which is not so marked, unless it be for bona fide 
personal requirements.” 

[3] Clause 18 ( 2 ) is : 

“No dealer or other person not being a manufacturer 
shall, save with the permission of the Textile Commis¬ 
sioner, at any time hold stocks of cloth or yarn in excess 
of his normal requirements.” 

[4] Clause 4, U. P. Controlled Cotton Cloth and 
Yarn Dealers’ Licensing Order, 1945 is : 

‘ Subject to the provisions of cl. 16 no person other than 
a dealer shall obtain or attempt to obtain or store for sale 
or, distribution controlled cotton cloth or cotton yarn and 
save as hereinafter provided, no dealer shall obtain or 
attempt to obtain or store for sale or distribution or sell 
or distribute to any person controlled cotton cloth or cotton 
yarn except under and iu accordance with the conditions 
of a licence in the appropriate form granted under this 
Order.” 

[ 5 ] Controlled cotton cloth is defined in cl. 2 (a) 
of this Order thus : 

‘ Controlled cotton cloth means any type of cloth manu¬ 
factured either wholly from cotton or partly from cotton 
and partly from any other matter nud containing not less 
than 10 per cent, of cotton by weight; but does not include 
—(1) ready-made clothing other than dhoties and sarees.” 

[6] The definition of ‘cloth’ in cl. 3 (a), Govern¬ 
ment of India Cotton Cloth and Yarn Control 
Order, 1945, is identical with the definition of 
“Controlled Cotton Cloth” in cl. 2 (a), U. P. Con¬ 
trolled Cotton Cloth and Yarn Dealers’ Licensing 
Order, 1945, and need not he quoted. 

[7] The conviction of the applicant for breaches 
of cl. 18 ( 2 ), Government of India Cotton Cloth 
and Yarn Control Order, 1945, and cl. 4, U. P. 
Controlled Cotton Cloth and Yarn Dealers’ Licens¬ 
ing Order, 1945, cannot ho maintained, even if 
what was recovered from his possession comes 
within the definition of the words 'controlled 
cloth or cotton cloth’. 

[8] Ho would have committed a broach of cl. 4, 

U. P. Controlled Cotton Cloth and Yarn Dealers' 


Licensing Order, 1945, if he had obtained or 
stored this cloth for sale when ho had not ob¬ 
tained a license for it under this Order. It is 
admitted that ho had not obtained any licence 
under this Order hut had applied for one. It is 
now conceded in this Court on behalf of the State 
that he did apply for a licence under this Order 
within a month of the coming into force of this 
Order. The order came into force on 1-10-1945 
and ho applied on 27-10-1945. Prior to that he 
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held a Registration Certificate granted under the 
U. P. Cotton Cloth and Yarn (Control) Order, 
1943. In view of these facts and in view of the 
provisions of cl. 9, U. P. Controlled Cotton Cloth 
and Yarn Dealers’ Licensing Order, 1945, it would 
be deemed that he held a licence under this Order 
on 4-G-194G wnen this controlled cotton cloth was 
recovered from his godowu. 

Clause 9 is : 

‘A registration certificate granted under the United 
Provinces Cotton Cloth and Yarn Control Order, 1943, or 
subsisting on the date of this Order shall be deemed to be 
a licence granted under this Order (i) until a licence under 
this Order is granted or refused, provided that application 
for such licence is made within a month from the date on 
which this Order comes into force or (ii) for a period of 
one month from the date when this Order conies into 
force, if no application for a licence under this Order is 
made before the termination of such period.” 

The applicant having applied for a licence within 
a month of the coming into force of this Order, his 
application not being either granted or refused 
till 4-G-1946, and ho having held a registration 
certificate granted under the U. P. Cotton Cloth 
and Yarn Control Order, 1943, is to hold a licence 
granted under this Order and his registration 
certificate would he deemed to be such licence. 

[9] Clause 18 ( 2 ), Government of India Cotton 
Cloth and Yarn Control Order, 1945, will be con¬ 
travened by the applicant if it be established that 
the amount of cloth recovered from his posses¬ 
sion, that is, 1330 yards of cambric cloth, was in 
excess of his normal requirements as a dealer. 
The applicant is a dealer under this Order, as 
dealer defined in cl. 3 (b) means “a person carry¬ 
ing on the business of selling cloth or yarn or 
both, whether wholesale or retail.” There is 
nothing on the record to show what were the 
normal requirements of the applicant for the pur¬ 
pose of his business and, iu the absence of any 
such evidence, it cannot he held that 1330 yards 
of cloth was iu excess of his normal requirements. 
He cannot, therefore, he held to have committed 
a breach of cl. 18 ( 2 ), Government of India Cotton 
Cloth and Yarn Control Order, 1945. 

[ 10 ] It is not disputed that this cloth recovered 
from his house did not have the necessary mark¬ 
ings and that, therefore, ho would contravene 
cl. 13 (l) (c) if it bo held that what was recovered 
from his possession came within the definition of 
the word “cloth” in the jGovernment of India 
Cotton Cloth and Yarn Control Order, 1945. There 
is no question here of his possessing this cloth for 
bona fide personal requirements. It is contended 
for the applicant that what was recovered from 
his place was ready-made clothing as it consisted 
of Tehengas* and, therefore, it did not come within 
the definition of ‘cloth’. 

[ 11 ] We have seen the articles recovered from 
the applicant’s godown, and are of opinion that 
they do answer the definition of the word 'cloth* 
in cl. 3 (a), Government of India Cotton Cloth 
and Yarn Control Order, 1945, and cannot bo said 
to be “ready-made clothing”. 
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[ 12 ] Tho expression ready-made clothing’ is 
not defined in tho order. We aro of opinion that 
it must mean clothing which is ready for imme¬ 
diate use and which is meant for such use. It 
caDnot mean an article which may not be meant 
for immediate use in the form in which it is, but 
just happens to he in the shape of any article of 
apparel. In Shorter Oxford English Dictionary 
"Beady-made” is defined as “Of made and manu¬ 
factured article : In a finished slate", immediately 
ready for use; now spec. (Specially) of articles 
which are offered for sale in this state.” 

[13] The articles recovered from the accused’s 
possession just consist of ten yards pieces of 
white cambric cloth roughly sewn together with 
a loop of markin (inferior cloth) at one end for 
passing through the waist-cord. In as many as 
74 out of 133, loops did not even havo the opening 
for putting in the waist-cord. Tho impression on 
our minds is that tho cloth had been put in this 
shape as an attempt to evade the Control Order 
if possible, and not with a view to provide ready¬ 
made lehngas for immediate use in the form in 
which they are to be delivered. It may be open 
to a person to do his best to evado the law if he 
can do so lawfully and such attempt to evado 
the law would not be punishable, but the case of 
the applicant is not such a case. They are not 
suoh which can be supposed to bo used in that 
form by any woman. The whole thing, if a 
lehnga, in that form and of that cloth is likely 
to be used, will have to be resewn. Cambric cloth 
is fairly thick stuff, and a lehnga having two 
folds of this cambric cloth would be a pretty 
heavy thing without any particular use for a 
second fold of the cloth. The statement of Babu 
Lai d. w. 4 that the stitches of these lehngas were 
not of the type generally used in ordinary lehngas 
and that they could be removed very easily and 
that married Hindu ladies generally use coloured 
lehngas, fully supports our opinion that the arti¬ 
cles recovered cannot be said to be readymade 
lehngas. They, do not, therefore, come within 
the readymade clothing which is exempted from 
the definition of cloth, as given in this order. 

[14] Sri C. E. David, Deputy Collector, in whose 
presence the godown was searched, states that 
the bale containing these so-called lehngas was 
placed under 4 or 6 bags of saresh, a sticking 
matena 1 ; This shows the applicant’s mala fides, 
with which really we are not concerned in this 
case. Of course the circumstance goes to streng¬ 
then the view that the recov6red articles were not 
genuine lehngas and were not meant as such. 

U5J Reference has been made to the decision 
ot a single Judge of this Court in Banarsi Das 

l'* 6 ?' c ”-*evn. NO. 249 of 1948 (ALL.) where 
ae field similar articles to be garments and, there- 
lore, not cloth whoso transmission by post was 

ex P ress ion “garments” is not 
identica 1 with readymade clothing." Readymade 
ciottnng, as already mentioned, is clothing with a 


certain special feature and that the particular 
feature is that it should be readymade, which 
means that it should be an article of clothing in 
such form that it be ready for immediate use as 
that particular article of clothing. Cloth put in 
the form of any garment would easily answer 
the expression “cloth made up into garments” 
and, therefore the decision in that case does not 
go against our interpretation of the expression 
“readymade clothing.” 

[ 16 ] We are, therefore, of opinion that the so- 
called lehngas recovered from the applicant’s pos¬ 
session are not readymade clothing and are, there¬ 
fore, “Cloth” as defined in cl. 3 (a), Government 
of India Cotton Cloth and Yarn Control Order, 
1945. The applicant, therefore, committed a breach 
of cl. 13 (l) (c) of that order which was punishable 
under r. 81 (4), Defence of India Rules. 

[ 17] It was argued that the sanction of the 
District Magistrate to the prosecution of the ap¬ 
plicant under cl. 23, Government of India Cotton 
Cloth and Yarn Control Order, 1945, was bad as 
it did not appear that ho had been informed 
about the actual description of the articles re¬ 
covered and that, therefore, it cannot be said that 
he sanctioned the prosecution after full knowledge 
of the facts. We do not agree with this conten¬ 
tion. Exhibit 1*26 would show that he was in¬ 
formed that cloth pieces of 10 yards each camou¬ 
flaged as petticoat had been recovered. 

[18] The other point taken before us was that 
the applicant had been given a combined sentence 
for his committing breaches of three different 
provisions of the two Control Orders and that 
such a combined sentence vitiates the entire trial 
in view of the case reported in Brij Nandan v. 
Emperor, 1947 ALL. L. J. 593. It may be men¬ 
tioned that the learned Magistrate had framed 
two charges for offences under r. 81 (4), Defence 
of India Rules, one with respect to the contraven¬ 
tion of cl. 13 (l) (c), Government of India Cotton 
Cloth and Yarn Control Order, 1945, and the 
other with respect to the contravention of the 
provisions of cl. 18 ( 2 ) of the same order and of 
cl. 4, U. P Controlled Cotton Cloth and Yarn 
Dealers’ Licensing Order, 1945. The final order 
of the learned Magistrate was that the applicant 
was convicted of having committed an offence 
under tho various clauses and was sentenced 
under R. 81 (4), Defence of India Rules, to undergo 
rigorous imprisonment for six months and to pay 
a fine of rs. 1,000 or undergo further rigorous im¬ 
prisonment for two months. Wo are of opinion 
that the case of Brij Nandan reported in 1947 
ALL. l. j. 593 is distinguishable. 

There the learned Magistrate trying the several 
accused for offences under ss. 147,452 and 323 read 
with s. 149, Penal Code, simply recorded an order 
convicting them without specifying the offences 
of which he was convicting them and then passed 
a single sentence. Such an order of the Magis¬ 
trate was held to be illegal in view of the non- 
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compliance with the provisions of sub-s. ( 2 ) of 
S. 367, Criminal P. C., which required the judg¬ 
ment to specify both the offence of which an 
accused is convicted and the sentence awarded for 
that offence. It was held, in these circumstances, 
that the Magistrate did not appear to have applied 
his mind to the case of each applicant in judging 
the extent of each applicant’s guilt and determin¬ 
ing what sentences should be passed upon them 
for each offence and that, therefore, the error 
committed could not be cured by s. 537, Cr. P. C. 

One of us distinguished that case on this ground 
in Kashi Ram v. State, cri. Rcvn. no. 1187 of 
1952, and held that it could not always be said 
that a composite punishment for the various 
offences which had been specified in the judgment 
and found to have been committed by a particu¬ 
lar accused vitiated the trial and that the imposi¬ 
tion of a composite punishment was merely an 
irregularity covered by s. 537, Cr. P. C. We are 
of the same opinion and hold that the mere fact 
that separate sentences for the different offences 
of which an accused is convicted have not been 
expressly passed in a case does not vitiate the 
trial, though it is essential that separate sentences 
should bo expressly mentioned in the judgment 
with respect to each offence of which the accused 
is found guilty. The omission to do so is an 
irregularity which can be cured in view of the 
provisions of s. 537, Cr. P. C., if there had been 
no failure of justice. 

[19] The question arises as to what interpreta- 
tion should be given to such a composite sentence 
and wha't would be the proper order in case, on 
appeal or revision, the conviction of the accused 
with respect to certain offences is set aside while 
his conviction with respect to other offences is 
confirmed. It is argued for the applicant that the 
sentence awarded ostensibly for the various 
offences should be taken to be an aggregate sen¬ 
tence of the various sentences which the Court 
intended to award with respect to each offence 
and that, therefore, when an accused is acquitted 
of some of the offences the sentence originally 
awarded must be reduced to some extent as a 
token of the fact that his sentence had not been 
enhanced as otherwise maintaining the same sen¬ 
tence for fewer offence would mean that the ac¬ 
cused was to undergo some sentence which must 
be taken to have been passed by the Court for the 
offences of which he had been ncquitted and 
which went to make up the aggregate sentence 
passed. 

Such a view does find support from some cases, 
but wo do not agree with that view and are of 
opinion that such a composite sentence of impri¬ 
sonment should bo taken to mean that that identi¬ 
cal sentence was awarded for each of the offences 
of which the accused was convicted and that all 
such identical sentences for all the offences were 
ordered to i" r> concurrently. This seems to us to 
be the most logical interpretation as otherwise 
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the appellate or the revisional Court cannot be in 
a position to determine the specific punishments 
which the trial Court is supposed to have contem¬ 
plated to award for each offence and whose total 
was simply mentioned as the sentence awarded 
to the accused. It can be said that ordinarily 
Courts do make the separate sentences concurrent 
and that it is only in special cases that the Courts ■* 
order sentences to run consecutively. Section 35 , 
Criminal P. C., provides that when a person is 
convicted at one trial of two or more offences, 
the Court may sentence him for such offences to 
the several punishments prescribed therefor which 
such Court was competent to indict and that such 
punishments, when consisting of imprisonment or 
transportation, shall commence the one after the 
expiration of the other in such order as the Court 
may direct, unless the Court directs that such 
punishments shall run concurrently. 

This means that when a Court intends to award 
separate sentences for the various offences to run 
consecutively it is to express the order in which 
the sentences for the various offences would run. 

W hen the Court passes just one sentence for the 
various offences, it would bo too much to suppose 
that the Court had separate sentences for each 
offence in mind and failed to give expression to 
its intention about the extent of the sentences 
and also failed to mention the order in which the 
sentences for the various offences were to run. It 
would be more probable in such a case that the 
Court contemplated the sentences to run con- 
currently and just expressed the maximum sen¬ 
tence which the Court thought that the accused 
should undergo for what he had done. No diffi¬ 
culty arises in interpreting one sentence awarded 
as a sentence for each offence with the direction 
that the sentences were to run concurrently. A 
difficulty may arise when the sentence awarded 
bo in excess of the maximum sentence which 
could have been awarded for any of the offences 
of which the accused had been convicted, because 
in that case it would not be proper to hold that 
the Court intended to pass an illegal sentence 
and did pass an illegal sentence. 

In such a case it can be held that the sentence 
passed for such an offence was tho maximum 
fixed under law for that offence and that the 
Court ordered such maximum sentence to run 
concurrently with tho higher sentence passed for 
other offences. .This view agrees with tho view 
expressed by this Court in Solian Ahir v. Em¬ 
peror, A. i. R. 192-1 ALL. -192, whore Daniels, J., 
interpreted a sentence of 18 months' rigorous im- 
prisonmont under ss. 326 and 118 , Penal Code, ns 
meaning that the Magistrate passed concurrent 
identical sentences under each section. When the 
composite sentence consists of or includes fine the 
amount of fino should be taken ordinarily to be 
tho total of the fines the trial Court intended to 
imposo for various offences and it may be pre¬ 
sumed in the absence of any special circumstances 
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that an equal amount of fine was imposed for 
each offence. It would follow that the acquittal 
of the accused for some offence must mean corres¬ 
ponding reduction in fine. 

[ 20 l We may now refer to some cases of other 
High Courts on the point. 

[ 21 ] In Paraviasiva Pillai v. Emperor, 30 
Mad. 48, an accused convicted under ss. 147, 323 
and 379, Penal Code, was sentenced to undergo 
two months' rigorous imprisonment and to pay a 
fine of rs. 50. On appeal he was acquitted of the 
offence under s. 379, Penal Code, but the entire 
sentence was upheld in connection with his con¬ 
viction under ss. 147 and 323, Penal Code. It was 
held : 

“In such cases some reduction of sentence by the appel¬ 
late Court must be made, unless the Court thinks that the 
sentence ought not to be reduced, in which case it should 
refer tho matter to the High Court for enhancement of 
the sentence.’ 1 


The cases relied upon for this purpose were 
Queen-Empress V. Hanma, 22 Bom. 7C0, Ramzan 
Kunjra v. Ramkhelawan Chowle, 21 cal. 316 and 
another unreported case of 1905, in which it was 
held that such an order amounted to an enhance¬ 
ment of the sentence passed for the offence, the 
conviction for which alone was maintained. The 
two cases of Bombay and Calcutta relied upon do 
not support the view expressed in this case. 

[ 22 ] In both those cases the trial Court had 
awarded separate sentences for each of the offences 

» the accused was convicted of, and in appeal the 
accused though acquitted of one of the offences, 
was sentenced to tho aggregate term of the sen. 
fences awarded by tho trial Court for the two 
offences. It is obvious that the sentence for the 
particular offence, conviction with respect to 
which was maintained, was enhanced by addin" 
the sentence awarded by the trial Court for the 
other offence of which the accused was acquitted 
to the sentence awarded by that Court for the 
offence conviction for which was maintained by 
the appellate Court. It may be mentioned that 
both these cases were decided before 1898 and that 
till 1898 the Code of Criminal Procedure of 1882 or 
1872 or 1861 did not empower Courts to order the 
various sentences awarded for several offences of 
which an accused was convicted to run con- 
currently. Section 35, Criminal P. C. Act 5 of 1898 
gave this power to the Court for the first time. 

[23] In the two Madras cases In re Mari, 11 
on. l. j. 243 (Mad.) and Kailappa Goundan v. 
Emperor, a. i. r. 1928 Mad. 651, the composite 

ti was nofc r ^uced. In the former, it was 

pasg any 

SSSftfMS? of hart aQd thftt 

In the other case, it was observed- 

n,„.Lr 1S °? S f, the l e w « f0 three counts and the lower ap- 
5222*? that t horo was no ^tinct charge in 

f wT/ntrr 13 , 0 ? 5 501 aside ‘he conviction 
m respect of two and declined to interfere with the sen¬ 


tence in respect of the third. This does not amount to an 
enhancement of the sentence.’* 

It appears to us that in effect tho two cases did 
not actually follow the case of Paramasiva Pillai 
v. Emperor , 30 Mad. 48. 

[24] In Emperor v. Dharamdas Lilaram , a.i.r. 
1933 sind 9, the legality of convicting an accused 
of two offences but passing one sentence was con¬ 
sidered. The question was not clearly answered. 
It was observed that it was desirable that the 
Court should at least record what punishment it 
awards for each of the two distinctive offences, 
and the Court split up the sentenco passed into 
two sentences whose total came to the original 
sentence and the Court passed separate sentences 
making them concurrent, tho longer sentence 
being equivalent to the sentence awarded by the 
trial Court. This case is not of much help except 
as supporting the view that the passing of a com¬ 
posite sentence is not absolutely illegal. 

[25] In Ishar Das v. Emperor , 8 cri. l. j. 7> 
(Lab.), it w'as observed : 

“The argument that to uphold the sentence under one 
section nloue amounts to an enhancement of sentence is 
one that is not supported by any authorities and does not 
appeal to us. The sentence was a joint sentence and we 
consider that it can be maintained iu full on the convic¬ 
tion under S. 420 being upheld.” 

In this case each of the two accused was con¬ 
victed by the trial Court of three offences and 
was awarded one sentence. Conviction of each 
with respect to one offence was maintained and 
the sentence was reduced. 


[ 26 ] In Bechu Singh v. Emperor , A. i. r. 1930 
pat. 79 the trial Court had convicted the appel¬ 
lants of offences under ss. 147 and 323, Penal Code, 
and passed a sentence of imprisonment and fine 
under s. 147 only and passed no sentence under 
s. 323. The appellate Court acquitted the accused 
of the offence under S. 147 and, upholding the 
conviction under s. 323, maintained the sentence 
which had been passed under s. 147. It was argued 
in the High Court that the order passed by the 
appellate Court amounted to enhancing the sen¬ 
tence. It was observed by Macpherson J.: 

“Manifestly it does not follow that if the conviction on 
one of several charges in a trial is set aside while one or 
more others are affirmed, there must necessarily be a 
reduction of sentence. It depends on the circumstances of 
the particular case whether the retention of the sentence 
awarded by the trial Court constitutes nn enhancement of 
sentence. 


me sentence of line was set aside because it wn 
found that the other co-accused who were coi: 
victed of the offence under s. 147 only had bee 
sentenced to fine only by the trial Court. Th 
case does not support, therefore, the view that i 
all cases maintaining tho same sentence, eve 
though an accused is acquitted of one of th 
offences convicted of, amounts to enhancement. 

[27] In Superintendent cC Remembrancer o 
Legal Affairs, Bengal v. Eossein Ali, a.i r 193 
cal. 439 , a Magistrate convicted the accused unde 
ss. 363 and 498, Penal Code, but passed a sentenc 
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of 1$ years under s. 3G3 and awarded no separate 
sentence under s. -193. The appellate Court found 
the accused guilty under s.493, but not under 
s. 3G3. It then felt difficulty in passing a proper 
sentence as the Magistrate had not passed any 
sentence under s. -198. It was held that the 
Sessions Judge had jurisdiction to pass an appro¬ 
priate sentence under s. 498, subject to the limit 
of one year and sis months which the Magistrate 
had imposed, in view of s. 423, Criminal P. C., 
which allowed the appellate Court to alter the 
finding maintaining the sentence or, with or with- 
out altering the finding, to reduce the sentence. 
It was considered that the Sessions Judge had 
merely altered the conviction under ss. 3G3 and 
498 to a conviction under s. 498 only. We do not 
agree with the reasoning, but are of opinion, in 
view of the interpretation given above, that the 
Sessions Judge could have passed a sentence 
under s. 499 upto 18 months, as held in this case. 

[28] It would appear from the above that none 
of the cases in which it was held that the main, 
tenance of the sentence of imprisonment passed 
by a trial Court ostensibly ns a joint sentence for 
the various offences proved against the accused 
amounted to an enhancement of the sentence 
refers to anything in the Code of Criminal Pro- 
cedure or in the Penal Code to support the con. 
elusion, references being only to some cases 
decided prior to 1898 when the law was different, 
and that even two of those cases, namely, those 
reported in Queen-Empress v. Hanma, 22 Bom. 
760 and liamzan Kunjra v. Bamkhelawan 
Cliowbe, 24 Cal. 31G did not really lay this down. 
No case other than the ono reported in Brij 
Nandan v. Emperor, 1947 all. l. j. 593, is 
referred to in support of the contention that the 
mere passing of one sentence in cases in which an 
accused was convicted of several offences would 
vitiate the trial. We, therefore, hold that the 
single sentence of imprisonment for the various 
offences for which an accused is convicted does 
not vitiate the trial, unless there had been a 
failure of justice and that the maintenance of that 
sentence by an appellate or revisional Court, even 
when the accused is acquitted of the offences 
convicted of, will not amount to an enhancement 
of the sentence and that such a sentence should 
bo interpreted to mean that tho trial Court 
awarded identically the same sentence for each of 
tho offences of which the accused was convicted, 
provided of course that such a sentence was with- 
in the maximum limits of the sentence provided 
by law for that offence, and that the trial Court 
had ordered tho sentences to run concurrently 
and that in cases where such a sentence wont 
beyond the maximum limit of imprisonment 
provided for any of the offences of which the 
accused was convicted, the sentence for that 
offence would be deemed to be tho maximum 
provided by law for that offence. We further hold 
that a composite sentence of fine should be treated 
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to be made up of separate sentences of fine, 
equal in amount, for each of the offences of which 
the accused had been convicted, provided that 
such amount is not more than the maximum 
allowed under that offence. 

[29j It was also urged that ss. 8, 4 and 6, 
Essential Supplies Act, were ultra vires of the 
Central Legislature in view of its delegating its ^ 
legislative power to the executive without laying 
down guidiug principles for the exercise of that 
power. The contentions raised really wore the 
same ns were urged in Bhushan Lai v. State, 
cri. Revn. no. 711 of 1950 and were referred to the 
Full Bench for decision. The Full Bench has 
held that ss. 3 and 4 were not ultra vires and 
that s. G was ultra vires. Brij Bhushan Lai v. 
State, 1952 all. I,. J. 412. The result is that the 
Government of India Cotton Cloth and Yarn 
Control Order, 1945, is valid. 

[30] The learned Magistrate had ordered under 
cl. 18 , U. P. Controlled Cotton Cloth and l'arn 
Dealers’ Licensing Order, 1945, that the property 
seized in the case, 133 petti-coats or lehangas, 
shall be forfeited to Ilis Majesty and that they 
shall be disposed of according to the direction of 
the District Magistrate. It appears to us that this 
order cannot stand in view of our opinion that 
the applicant did not contravene cl. 4, U. P. Con¬ 
trolled Cotton Cloth and Yarn Dealers’ Licensing 
Order. 1945. Such an order under cl. 18 could bo 
passed in cases in which a person was convicted 
for contravening any of tho provisions of this 
particular Order. It is true that a similar order 
could have been passed under cl. 22 , Government 
of India Cotton Cloth and Y'aru Control Order, 
1945. As, however, such an order would amount 
to tho enhancement of the sentence, we cannot 
pass this sentence now under cl. 22 , Government 
of India Cotton Cloth and Yarn Control Order, 
1945, on account of the conviction of tho applicant 
for contravening the provisions of cl. 13 (l) (c) of 
that Order. 

[31] In view of the above, we allow tho revi¬ 
sion to this extent that we set aside the convic¬ 
tion of tho applicant under R. 81 (4), Defence of 
India Rules, with respect to his alleged contraven¬ 
ing tho provisions of cl. 18 ( 2 ), Government of 
India Cotton Cloth and Yarn Control Order, 1945, 
and cl. 4, U. P. Controlled Cotton Cloth and Yarn 
Dealers’ Licensing Order, 1945, and set aside tho 
order of forfeiture of the property recovered. 

[32] Wo dismiss the revision with respect to 
tho accused's conviction and sentence under R. 81 
(l), Defence of India Rules, with respect to his 
contravening the provisions of cl. 13 (l) (c), Gov- 
ernmont of India Cotton Cloth and Yarn Control 
Order, 1915, the sentence being of six months 
rigorous imprisonment and rs. 333-5-4 fine. 

[33] Wo direct that tho property in suit be 
returned to the applicant and that the applicant 
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who is on bail should surrender and serve out the 
sentence. 

BlD.H. Order accordingly. 
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^ Mushtaq Ahmad J. 

Mt. Thakur Dei Eunwar and others — Plain - 
tiffs-Appellants v. Bishwanath Singh and others 
-Defendants-Respondents. 

Second Appeal No. 789 of 1948, D/- 29-10-1951. 

(a) Debt Laws — U. P. Regulation of Agricultural 
Credit Act (14 of 1940), S. 7—Sale of Zamindari share 
by B to A —Share declared to be ‘protected land’—Suit 
for declaration by A that B was also owner of certain 
other share which would .in effect negative B's pro¬ 
tected status — Maintainability — Specific Relief Act 
(1877), S. 42. 

A obtained a decree for specific performance of an 
agreement to Bell a zamindari share in village A', against 

B. When the decree was sought to be executed B raised 
an objection that the property covered by the decree was 
‘protected land’ within S. 2 (12) of the U. P. Regulation of 
Agricultural Credit Act and, therefore, it could not be 
sold without the permission of sub-divisional officer. B 
applied for permission under S. 24 of the Act. The sub. 
divisional officer held that the property was a protected 
land but refused to allow its permanent alienation. During 
the pendeucy of an appeal against the order, B withdrew 
his application under S. 24 and thereupon the appeal wa9 
filed'. Meanwhile a sale deed had been executed in A’s 
favour, in pursuance of the decree. A then filed a suit for 
declaration that B was the owner of a zamindari share in 
village Y anl the same had been wrongly recorded in the 

* name of C who was a Hindu widow entitled to main¬ 
tenance. The object of the suit was no doubt to have the 
order of tho Sub-divisional Officer made ineffective by 
showing that if the zamiudari shares in villages A' and Y 
were taken into account they could not come within the 
definition of ‘protected land' within S. 2 (12). 

Held that the jurisdiction of the civil Court to entertain 
the suit was not barred by virtue of S. 7 of the U. P. Act, 
lhe question of title with reference to share in village X 
was an entirely independant question, in every way dis¬ 
tinct from the question relating to property in village F 
even though the granting of the declaration may have a 
negative effect on the incidents of property in village X. 

[Para 12] 

C °-l d p U r h , er A l hft A th ® , suit was not by S. 42, 

Specific Relief Act. The plaintiff being inteiested in seek. 

ing a declaration of a third party’s title could only suo for 
a declaration of title and for no other relief. [Para 13] 

Annotation : Specifio Relief Act, S 42 N 3. 

(b) Ci\ril P. C. (1908), S. 100 — Finding of fact— 
Finding that certain persons are owners -of only half 

p'.opwty is a finding of fact which 
cannot be disturbed in second appeal. [p ara 14 ] 

Annotation : C. P. 0. Ss. 100 <fc 101 N 52. 

Eanhiya Lai Misra _ for Appellants. 

Mukhtar Alimad—lor Respondents. 

r* Judgment. — This is a plaintiff's appeal in a 
suit for declaration that defendant l is the owner 
. a five anna zamindari share and certain houses 
,n village Bhandewa, district Azamgarh. Ac- 
cordmg to the allegations in the plaint, the name 
of Mt. Sukhna Kunwar defendant 4 who, as a 
Umdu widow, is entitled to a mere maintenance 

ZZ 10 ?* 1 ? entered in {he against this 

zamindari property. 


[ 2 ] There were two brothers, Ran Bahadur 
and Ram Padarath, the former left a widow Mt. 
Sukhna Kunwar, defendant 4, and the latter two 
sons, Bishnath Singh defendant 1 and Har Bhan 
Singh. Bishnath Singh has two sons, Chandra 
Bhukhan and Durga Prasad, defendants 2 and 3 
respectively. The last two defendants presumably 
live with their father, defendant I, as members 
of a joint Hindu family, and the declaration of 
title sought in the plaint was obviously intended 
to be in favour of these -defendants also. 

[3] In July 1943, defendant 1 had agreed to 
sell a three anna 8 pie zamindari share in village 
Bahora (to bo distinguished from Bhadowa, the 
village in dispute) to the plaintiffs.appellants. In 
the same year, the latter brought suit no. 422 of 
the Court of the Munsif, Azamgarh against the 
defendants 1 to 3 for specific performance of the 
said agreement. This was decreed on 29th August 
1944. 

[4] When the plaintiffs sought to have a sale- 
deed executed in execution of the decree, the 
defendants raised an objection that the property 
covered by the decree was ‘protected land’ within 
the meaning of s. 2 ( 12 ), U. P. Regulation of Agri- 
cultural Credit Act, 14 of 1940 and that, therefore, 
the same could not be sold without a permission 
from the Sub-Divisional Officer. Then defen¬ 
dant 1 , either by himself or along with defen¬ 
dants 2 and 3 , applied for such permission. The 
Sub-Divisional Officer, finding that defendants 1 
to 3 did not own the property now in dispute 
which was held by defendant 4 in her own right 
and not only in lieu of maintenance, declared tho 
property covered by the decree aforesaid as “pro¬ 
tected land", but he refused to allow its perma¬ 
nent alienation by defendants 1 to 3 by his 
order dated 29th March 1945. An appeal against 
this order was filed by the present plaintiffs to 
the Collector, but, before it was decided, defen¬ 
dant 1 or defendants 1 to 3, whoever had applied 
for permission under s. 24 of the Act, withdrew 
that application. On this the Collector passed an 
order that the appeal bo “filed”. 

[5] Meanwhile the learned Munsif, in the 
course of execution of the decree for specifio per¬ 
formance had directed the execution of a sale- 
deed which was in fact executed. It was after this 
that the present suit was filed for the reliefs I have 
already mentioned. 

[6] One of the assertions in the plaint was that 
the five anna share entered in tho name of defen¬ 
dant 4 really belonged to defendants 1 to 3 . There 
was a reference also in the plaint to tho abortive 
application made by the defendants 1 to 3 to the 
bub-Divisional Officer for permission to sell the 
three anna eight pie share in village Bahora in 
accordance with the agreement aforesaid. The 
objeot underlying this obviously was to suggest 
that such permission had been wrongly refused 
and that, as a matter of fact, tho defendants 1 
to 3, as owners also of the property now in dis 
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pute, could not claim the privilege of a proprietor 
of ‘protected land’ as they paid local rate exceed- 
ing iis. 25 per annum. It was, therefore, claimed 
that in determining the status of defendants 1 to 3 
the five anna share recorded in the name of defen¬ 
dant 4 should also be treated as property owned 
by these defendants, so that, if the local rate 
payable in respect of both the items of property 
were taken into account, they could not come 
within the definition of ‘protected land’ in s. 2 
( 12 ) of the Act. 

[7] The defence taken was that defendant 4, in 
whose name the property in dispute, namely, the 
five anna share in village Bhadewa stood, was the 
real owner of that property with which the defen. 
dants l to 3 had nothing to do, that the jurisdic¬ 
tion of the civil Court was barred by s. 7, U. P. 
Act 14 of 1945, and that the suit was barred by 
s. 42, Specific Relief Act. 

[8] The trial Court decreed the suit, holding 
that the defendants 1 to 3 were the owners ot the 
entire property, including the five anna share in 
the name of defendant 4, that the suit was cogniz- 
able by the civil Court and that it was not barred 
by s. 42, Specific Relief Act. 

[91 The lower appellate Court reversed this 
decree and dismissed the suit, holding that the 
defendants 1 to 3 were owners of only a half share 
in the property in dispute, that the jurisdiction 
of the civil Court was barred under s. 7 of the 
aforesaid Act and that the suit was also barred 
by s. 42, Specific Relief Act. 

[ 10 ] It is only tho findings on the legal issues 
that have been challenged before me by the 
learned counsel for = the plaintiffs-appellants. Ho 
argued in tho first instance that tho civil Court 
had jurisdiction to entertain the suit. Tho ground 
on which the lower appellate Court had repelled 
this contention is, to my mind, not easily in¬ 
telligible. It observed: 

“II the appellate order of the revenue Court meant the 
dismissal of the appeal and refusal to give permission of 
sale that order could be challenged in the manner laid 
down in S. 31 of the Act. The jurisdiction of the civil 
Court to question that order is expressly barred by S. 7 
of the Act.” 

[ill In the first place, the appellate order re¬ 
ferred to in the above passage had itself been 
made in an appeal filed under s. 31 of the Act. 
There is no provision in the Act under which it 
could be challenged by a further appeal. In the 
second place, the present suit was not to question 
that order but for an entirely different relief 
which I have already specified. This relief was 
for a declaration of the title of defendants 1 to 3 
to a certain property which was not part of the 
property covered by the agreement entered into 
by defendants 1 to 3 to sell property to the plain¬ 
tiffs and, therefore, not covered by the decree 
dated 29th August 1944, for specific performance 
of contract, but was in respect of a property 
distinct from the subject-matter of the said agree- 
meat and the said decree. It may not be denied 


that the object underlying the suit was to deprive 
the defendants 1 to 3 of the privileges conferred 
by Act 14 of 1940 by getting it affirmed by the 
civil Court that the properties held by them did 
not come within the purview of ‘protected land’ 
within this Act. All the same there was no declare- 
tion sought in the suit that a previous order 
declaring a certain property as ‘protected land’ 
under s. 4 or under s. C of the Act had been 
wrongly made. The simplest approach to nppre. 
ciate this position would be to ask one-self whether 
the declaration prayed for in the present suit in 
respect of the five anna share in Bhadewa could, 
in any way, be affected by the position of defen. 
dants 1 to 3, qua the property in Bahora to which 
the agreement to sell and the decree for specific 
performance related. In my view, it is manifest 
that tho declaration desired could be made, what¬ 
ever the position was with regard to the latter 
property. It is one thing to say that the object or 
motive underlying the suit was to have a certain 
order of the Sub-Divisional Officer made ineffec. 
tive ultimately, but it is quite a different thing to 
say that the suit itself was to question any declara¬ 
tion made by that officer either under s. 4 or 
under s. C of the Act. 

[ 12 ] Learned counsel for the defendants-respon- 
dents, relying on the provisions of s. 6 of the Act, 
contended that it wa3 open to the plaintiffs to 
have applied to the Assistant Collector in charge 
of the Sub-Division for a declaration that a certain 
land was or was not a ‘protected land.’ Tho 
answer is that the plaintiffs-appellants simply 
does not and need not want any such declaration. 
It is true that, if the property covered by the 
agreement was ‘protected land,’ such a position 
may cease to exist if the relief in the present suit, 
namely that the defendants 1 to 3 were the owners 
of the five anna share entered in tho name of 
defendant 4 in Bhadewa was allowed in whole or 
in part. In these circumstances, I am definitely 
of the opinion that the question of title with 
reference to this property in Bhadewa is an 
entirely independent question, in every way 
distinct from the question relating to the property 
in Bahora, even though the granting of a doclara- 
tion, as desired by the plaintiff, may have a 
negative effect on the incidents of the property in 
Bahora under the provisions of Act 14 of 1940. 
This aspect alone does not bring the suit within 
the prohibition created by s. 7 of the Act. 

[13] As regards the second question of the bar 
of s. 42, Specific Relief Act, the position is much 
simpler. The lower appellate Court accepted the 
plea as it thought that the plaintiffs could not ask 
for a declaration of a third party’s title. Tho 
learned District Judge did noto tho instance of a 
suit under o. 21 , R. 63, Civil P. C., in which a 
plaintiff does want a declaration of title of a third 
party. But instead of taking the same in negation 
of the bar he treated it as an exception to the 
rule. The matter did not, in my opinion, admit 
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of a solution on such a narrow basis. In every 
case, the test should be whether the plaintiff has 
an interest in seeking such a declaration. If that 
is the test, there should be no difficulty in apply, 
ing it particularly in the present case. That there 
can be such instances of a declaration of a third 
party’s title in the interest of the plaintiff him. 
^ self has not been shown as an impossible proposi¬ 
tion because of any statutory provision. I take it 
that the lower appellate Court negatived it merely 
because it was not the common rule. Nonetheless, 
each set of facts may admit only of a rule which 
is applicable to that alone and not to other 
icombinations. I do not, therefore, see anything 
wrong in holding that, in a case like the present, 
the plaintiff could only sue for a declaration of 
title and for no other relief. Hence I disagree 
with the finding of the learned District Judge that 
the suit was barred by s. 42, Specific Relief Act. 

[14] The learned Judge found that the defen. 
dants l to 3 were owners of only a half share in 
the property in dispute. That is a finding of fact 
which cannot be disturbed in second appeal. 

[15] For these reasons I set aside the decree of 
the lower appellate Court, modify the decree of 
the trial Court by allowing the plaintiffs’ claim 
only in respect of a half share in the property in 
dispute. In these circumstances each party shall 
bear its own costs throughout. 

fiG] Leave to appeal to a Bench is granted. 

* B/K.S. Order accordingly. 


A.I.R. 1953 Allahabad 253 [Yol. 40, C.N. Hi 

Agarwala J. 

Jagdamba Misir, Decree.Rolder-Appellant 
Bam Jit Singh and others , Judgment-Debtot 
Bespondents. 

Second Appeal No. 1154 of 1947, D/. 1-5.1950. 

ASS?’ (1 2° 8) V°- 34 ’ R - 14 -“ In “‘isfactl 
01 Claim arising under the charge.” 

Bnle 14 does not apply to a case in which a charge h 

J?!?"*!** & ‘ he dect <* i^lf. In such a case, it canr 
be aid that the decree has been obtained for the payme 

lrV n Sat ‘!f actl °v n of a claim “rising under t 

ftt,! pr<>Pe ? leS *«*•* nn,1 « decree are lial 
to be sold in execution thereof without a fresh suit. 

Anno. Civil P. C., 0. 34 B. 14 N. 3, 6 . tP,r * 

(27^?93 b 4 l ) L S W 3 ~ P ‘ A ^ icu,tu rists’ Relief A 
on successorf ~ gC “ nder “ Whether bindil 

When a charge is created by a Court under S 3 II 
Agriculturists* Relief Act, on the property of fho w 

' i 

I. «g is emp>wered * 

m WCivilP.C. 0908). O. 34. R. 5-Effect *22 


The property which is charged under a decree can be 
sold in execution of the decree and the mere fact that an 
attachment has been prayed for and effected does not 
stand in the way of the decree-holder’s right to have the 
charged property sold in execution of the decree. [Para 9] 

Anno. C. P. C., 0. 34 B. 5 N 20. 

Ambika Prasad, for Appellant ; S. X. Singh, for Res¬ 
pondents. 

BEFEBENCE./ Para 

(’261 48 All. 4 : (A. I. B. 192G All. 157 (2)) 4 

Judgment. — This is a decree-holder’s appeal 
arising oat of an objection under s. 47, Civil 
P. C. 

[ 2 ] The appellant obtained a decree for money 
from the Judge, Small Cause Court, Banaras, in 
1937. The judgment-debtor respondent was an 
agriculturist. While passing the decree, the learn¬ 
ed Judge, under the provisions of s. 3, Agricul¬ 
turists’ Relief Act, declared that one-half share 
belonging to the judgment-debtor, in the family 
properties which were specified, was charged with 
the payment of the decretal amount and granted 
instalments. The judgment-debtor died and his 
brother, who is the present respondent, succeeded 
to the property by right of survivorship, he being 
a member of a joint Hindu family with the 
deceased. 


[3] No instalments having been paid, the 
decree-holder, in the year 1941, after having got 
the decree transferred to the Coart of the Munsif 
for the purposes of execution, applied for execu¬ 
tion of the decree by attachment and sale of cer¬ 
tain property including the property charged 
under the decree. Ranjit Singh respondent ob¬ 
jected that the property was joint Hindu family 
property, that he had succeeded to it by right of 
survivorship, and that it could not be sold in exe¬ 
cution of the decree, and that, in any case a 
regular suit for enforcing the charge should be 
brought, as the property could not be sold under 
the provisions of o. 34. Rr. 14 and 15 without ob- 
tammg a decree under o. 34, Rr. 4 and 5, Civil 
r. U Both the Courts below have allowed the 
objection and dismissed the execution application. 


“ “J me view taken by tl 

Courts below is wrong. When a charge is creaU 
by a Court under s. 3, Agriculturists’ Relief Ac 
on the property of the judgment-debtor, 
attaches to the rights and interest of the judi 
ment-debtor in the property and is binding on tl 
person who succeeds to the property on the deat 
of the judgment-debtor whether by succession c 
by survivorship. When the interest of a coparcem 
m „ joint Hindu family is attached C 
death m execution of a decree passed against hin 
bis interest can be sold even after his deatl 
when the property is in the hands of a survive 
^ use the kttar the property subject t 
the rights of th£ creditor under the attachmenl 
vide Faqir Chand v. Sant Lai, 48 ALL. 4 . 

[51 The same is true in a greater degree in th, 
case of a charge. The survivor, the£, U e 
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the interest of the deceased coparcener subject to 
the charge. 

[6] When a decree for recovery of money is 
passed by the Court and a charge on the property 
is created for the realisation of the amount 
decreed, the intention of the Court presumably is 
that the property charged may bo sold in execu¬ 
tion of that very decree. It is not intended that 
there should be a fresh suit for the recovery of 
the amount decreed, unless the contrary be ex¬ 
pressed in the decree. 

[7] Order 34, R. 11 does not apply to a case in 
which a charge has been created by the decree it¬ 
self. It applies to a case in which a decree has 
been obtained for the payment of money “in 
satisfaction of a claim arising under the mort¬ 
gage”. The mortgage in such a case must be one 
executed prior to the obtaining of the decree. 
Whore the charge is created by the decree itself, 
it cannot be said that the decree has been obtain¬ 
ed for the payment of money in satisfaction of a 
claim arising under the charge. The properties 
charged under tho present decree were, therefore, 
liable to be sold in execution thereof and no fresh 
suit was necessary. 

[8] It has been objected that as this was a 
small cause court suit, the small cause Court had 
no jurisdiction to create a charge. Section 3 ( 2 ), 
Agriculturists’ Relief Act, empowers a Court “to 
create a charge”. The 'Court' is defined as any 
civil Court. Tho Court of small causes is a civil 
Court and is, therefore, empowered to create a 
charge under the provisions of s. 3 (2). 

[9] Lastly, it has been urged on behalf of tho 
respondents that the decree-holdcr in the present 
case did not enforce the charge to apply for the 
attachment not only of the charged property, but 
non-charged property as well. It is contended 
that the decree-holder’s action showed that ho 
was not enforcing the charge at all. The property 
which is not charged under the decree cannot of 
course bo taken in execution of the decree after 
the death of the judgment-debtor when the ob¬ 
jector, the judgment-debtor’s brother, has succeed¬ 
ed to that property by survivorship as there was 
neither a charge nor attachment in respect of 
that property. But the property which was 
charged under the decree can be sold in execution 
of tho decree and the mere fact that an attach¬ 
ment has been prayed for and effected does not 
stand in the way of tho decree-holder’s right to 
have tho charged property sold in execution of 
the decree. 

[ 10 ] I, therefore, allow this appeal in part, 
modify the decree passed by the Court below and 
order that tho objection shall stand dismissed qua 
tho property which had been charged under the 
decree, that is to say, to the extent of the interest 
of tho deceased judgment-debtor in that property. 
It shall stand allowed qua the rest of tho property. 

[11] The parties shall bear their own costs in 
all the Courts. 


A. I. R, 

[ 12 ] Leave to appeal under the Letters Patent 
is refused. 

BID.H. Appeal partly allowed. 
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Misra J. 

Soman and others — Defendants—Appellants 
v. Kedar Nath — Plaintiff—Respondent. 

Second Appeals Nos. 221 au l 222 of 1949, D/- 3-4-1951. 

(a) Tenancy Laws—U. P. Tenancy Act (17 of 1939), 
S. 295A — Applicability — Tenancies already extin¬ 
guished. 

Section 295-A merely provides that all sub tenants 
would be entitled to retain possession over their holdings 
for five years from the date of commencement of tho 
Amending Act 10 of 1947. The section can have no opera¬ 
tion so far as tenancies already extinguished are concerned. 

(Para 8] 

(b) Tenancy Laws—U. P. Tenancy Act (17 of 1939), 
Ss. 180, (as amended in 1947), 242 -Suit pending in 
Civil Court—Effect of amendment — Proceedings held 
without jurisdiction—U. P. General Clauses Act (1 of 
1904), S. 6. 

Alterations in the form of procedure arc always retros¬ 
pective unless there is reason to hold otherwise. S. 180, 
U. P. Tenancy Act, 1939, as it now stands after the amend- 
mentof 1917, dees not affect the rights of parties. It is well- 
known that no one has a vested right in procedural law. 
The amendment of S. 180 must,-therefore, bo held prima 
facie to be applicable to all pending as well as future 
actions. Section G, U. P. General Clauses Act, 1901, does 
not alter the position. 

Where therefore a suit for possession of number of plots 
and for damages by a hereditary tenant against persons 
claiming to be sub tenants thereof was pending before a 
munsif on 14-6-1947 when the Amending Act of 1947 
came into force and was not decided by the Court till 
14-7-1947, the munsif ceased to have jurisdiction over tho 
matter under the amended S. 180 and its decision was 
therefore without jurisdiction. [Paras 5, G] 

B. K. Dhaon—for Appellants ; Hydcr Hussain — for 
Respondent. 

REFERENCES : Court wise / Chronological / Paras. 

(’28) 50 All. 965 : (A. I. 11. 1923 All. 437 F. B.) 5 

(’49) 1949 All. W. 11. (II. C.) 121 : (A. I. II. 1949 All. 542) 

5 

(*47) 1947 Oudh W. N. 42 : (A. I. R. 1947 Oudh 104 
F. B.) 4 

(1962) 21 Ch. D. 278 : (31 W. R. 327) 5 

(1837) 112 E. R. SCO : (6 Ad. & E. 943) 5 

(1869) 3 Ex. 141 : (37 L. J. Ex. 89) 5 

(1860) 30 L. J. Ex. 40 : (3 L. T. 444) 5 

(1869) 3 Q. B. 335 : (37 L. J. Q. B. 133) 5 

Judgment— This appeal arises out of two suits 
instituted by Kedar Nath, plaintiff.respondent, 
for recovery of possession over a number of plots 
in village Kundri and for damages. One of them 
was against Soman and three others and related 
to nine plots measuring 3.15 acres and RS. 400 
damages. Tho other was against Soman alone 
and related to two plots measuring 4.9 acres and 
rs. 200 damages. The plaintiff claimed to be a 
hereditary tenant of the lands in suit. Ho charac¬ 
terized the defendants as trespassers who hod 
entered into occupation since 1351F. Tho defen¬ 
dants contended that they were sub-tenants of 
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over thirty-two years standing since the time of 
plaintiff’s cousin, Indarjit, and that tho plaintiff 
took over the plots from tho aforesaid tenant-in- 
chief under some arrangement in 1351 and ack¬ 
nowledged the defendants’ sub-tenancy on the 
same rent as before, namely, rs. 61 penannum; and 
that the suit for possession and damages was not 
4 maintainable in tho civil Court. The issue of sub¬ 
tenancy was referred to the revenue Court and 
was decided both by that Court and the Court of 
appeal against tho defendants’ contention. The 
Courts below also agreed in deciding tho other 
issues against tho defondants. The latter have 
come up now by way of second appeal. 

[ 2 ] The appellant's learned counsel has raised 
two contentious on behalf of his clients : 

(1) That the suit was not cognizable by the 
Revenue Court, and 

( 2 ) That the appellants were sub-tenants and 
entitled to the benefits of S. 47 (4) read with 
S. 295-A, U. P. Act. 

(3) Tho second contention, in my opinion, has 
no force. Section 47 (4) makes an exception to tho 
general rule enunciated in sub-s. (l) in favour of 
sub-leases made after 1st January 1902. It lays 
down that if a tenant-in-chief surrenders or aban¬ 
dons a holding or dies without leaving an heir, all 
covenants of the sub-lease shall be binding and 
enforceable as between the tenants landholder and 
tho sub-tenant for tho remainder of the term of 

1 tho lease or for five years whichever period may 
be shorter, on the rent on which he held under tho 
tenant or at the rent at which tho tenant hold the 
land if that rent bo more than the rent paid to 
him by the sub-tenant. The defendants have fail, 
ed to prove that they were sub-tenants with any 
unexpired period of tenancy. Tho utmost length 
to which it may be possible to go to uphold their 
nghts is that they were sub-tenants from year to 
year of Indarjit who surrendered the holding in 
1851F, corresponding to 1942-43. It follows that 
tneir sub-tenancy came to an end with the surren- 
der. Section 295-A merely provides that all sub. 
tenants won d be entitled to retain possession 
ver their holdings for five years from the date of 
ommencement of tho Amending Act 10 of 1947 . 
lhe section could have no operation so far as ten. 
ancies already extinguished are concerned. 

14J On the point of jurisdiction, the appellants, 
!? ; “ y are entitled to succeed. The de- 

nn n.° w h » C 2. Urt9 below was obviously founded 
1947 Bench 0056 0f 0ri Lal v - Ganeshi, 

. £ 47 ° udh ) v - N - which lays down that a suit 
"I" h dispose of the whole or 

f f \' 3 holdlDg by a P 01 * 011 other than 
tj«e referred to s. 183, U. P. Tenancy Act, lies 

by s C i fll ? ,$ ?? a *‘V 8 “ ofc a suifc 89 contemplated 
tbe Act ’ The view taken thus was 
‘ enanfc ’ used » s- 180 in the expression 
without the consent of the person entitled to 

? id n0t include a su b-tenant. 
he law on the subject was, however, altered by 


substantial amendments of s. 180 of the Act by 
Act 10 of 1947. Explanation 2 now appended to 
s. 180 makes it clear that a tenant entitled to sub¬ 
let the plot of land in accordance with the provi¬ 
sions of law for the time being in force may 
maintain a suit under that section against a per¬ 
son taking or remaining in possession of the plot 
otherwise than in circumstances for which provi¬ 
sion's made in s. 183. Section 242 provides that 
suits and application of tho nature specified in 
the fourth schedule must be heard and determined 
by a revenue Court and no Court other than a 
revenue Court, shall except by way of appeal or 
revision, take cognizance of any such suit or ap. 
plication or of any suit or application based on a 
cause of action in respect of which any relief 
could be obtained by means of any such suit or 
application and explanation 2 newly added to the 
section shows that if the cause of action is one in 
respect of which any relief may be granted by 
the revenue Court under 8. 180 it is immaterial 
that the relief that may be asked for from tho 
civil Court is greater than or additional to that 
which the revenue Court could have granted. 
Tho example which the section gives clarifies tho 
position further by showing that if in a suit under 
s. 180 a person claims damages exceeding four 
times tho annual rental value, ho may not oust 
the jurisdiction of tho revenue Court by framing 
his relief as such. 

[5] The suits which give rise to these appeals 
were filed on 3rd April 1947, before tho Amending 
Act of 1947 came into force. The Act was published 
in the U. P. Gazette on 14-6-1947, and tho Amend- 
ment must be deemed, by reason of s. 5 , General 
Clauses Act, to have como into force from that 
date. The suit was at the time still pending in 
the trial (Muusif, Bahraich). It was not decided 
by the trial Court till 14-7-1948. In other words 
the jurisdiction of the learned Munsif was taken 
away by the amended s. 180 read with s. 242 and 
the two cases were made exclusively cognizable 
by the revenue Court. Alterations in the form of 
procedure are always retrospective unless there is 
reason to hold otherwise. The statute as it now 
stands after the amendment of 1947 doe 3 not 
affect the rights of the parties. It is well-known 
that no one has a vested right in procedural law. 

I he amendment of s. iso must, therefore, be held 
pnma facie to be applicable to all pending as 
well as future actions. The position is very diffe. 
rent from that in Basdeo Singh v. Bharat Singh 
1949 all. w. r. (h. o.) 121 , where the new proce- 
dure came into force after the termination of the 
case in the Court of first instance. It is urged on 
behalf of the respondent that the absence of a 
provision in the Amending Act enjoining the 
transfer of cases rightly filed in the civil Court 

Aof ,n rt r ° f revenu ,° on the comin ff int0 force of 
Act io of 1947 implied that ponding suits should 

d *°!il n accordance witIi the law which 
prevailed at the date of the filing of the plaint 
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and the Legislature did not intend to divest the 
civil Courts of jurisdiction to decide such cases. 
I am unable to agree with this contention. The 
argument is based principally on s. 6, U. P. 
General Clauses Act, which lays down that the 
repeal of an Act shall not affect any remedy or 
any investigation or legal proceeding commenced 
before the repealing Act shall come into operation 
in respect of any such right, privilege, application, 
liability, penalty, forfeiture or punishment under 
the repealed enactment. It has to be kept in 
mind, however, that this section applies in the 
first place to cases where an enactment is repealed. 
In the second place, it does not in any case operate 
to confer jurisdiction where jurisdiction has by 
operation of the new enactment been taken away 
and vested elsewhere than in the Court where the 
suit was instituted. The cases cited on behalf of 
the respondents were Ram Singha v. Shankar 
Dayal , 50 ALL. 065 (f. b.); Hitchcock v. Way 
(1837) 112 e. p». 3G0; Restall v. London & South 
Western Rly ., ( 1868 ) 3 ex. 141; Butcher v. 
Henderson , (I860) 3 Q. B. 335; Hurst v. Hurst , 
0882) 21 ch. d. 278; and Wright v. Hale , (i860) 
30 l. J. ex. 40. None of them is in point because 
the alteration in law in each of them except in 
the case of Hitchcock v. Way took place after 
the termination of the suit in the Court of first 
instance, and in Hitchcock's case the amendment 
of the law related to vested right and not to pro- 
cedure. As stated in Ilalsbury’s Laws of England 
Yol. 31, Para. 673, there is no rule that where a 
person has commenced an action, he has a vested 
right in the then state of law. There is no in- 
superable objection in the present case to cons- 
truing the language of the statute so as to make 
it apply to pending proceedings. In fact the 
language used by the Legislature both in 8. 180 
and s. 242 of the Act as it now stands warrants 
such a course. 

[6] It follows from what has been said above 
that by reason of the amending Act, the learned 
Munsif lost jurisdiction to determine the suits 
which give rise to these appeals. The jurisdiction 
to try them vested in the revenue Court from 
14-6-1947. The decree of the trial Court was there¬ 
fore, without jurisdiction. 

[7] I allow the appeals, set aside the decisions 
of the Court below and remand the two cases to 
the Court of the learned Munsif, Bahraich, with 
the direction that the plaints be returned to 
Kedar Nath, respondent, for presentation to the 
proper Court. The parties will bear their own 
costs. The stay order is vacated. 

BlD.R.R. Appeal allowed. 

A.I.R. 1953 Allahabad 256 [Vol.40,C.N. 117.] 
(LUCKNOW BENCH) 

Malik C. J. and Ciiandiramani J. 

Shavihliu Datta, Appellant v. Mst. Ram Raji , 
Respondent. 

Second Appeal No. 193 of 1944, D/- 17-10.1949. 


Tenancy Laws — U. P. Tenancy Act (17 of 1939 ), 
Ss. 36 and 35 _ Section 36 applies only where widow 
inherits as a widow of her deceased husband—It has 
no application where she is in possession in her own 
right under a fresh contract and not as widow of her 
husband—In such a case upon her death tenancy does 
not devolve in order of succession laid down in S. 35 
on heir of last male tenant. [Para 6) 

R. N. Shukla and Kalbe Mustafa, for Appellant- 
R- B. Lai , for Respondent. 9 

REFERENCE. P ara 

(’48) S. C. A. No. 421 of 1943, D/- 20-12-1943 (All). 6 

Judgment. — This is a plaintiff’s appeal. The 
suit was for possession of certain tenancy plots 
by the ejectment of the defendant. One Ram 
Charan was a tenant of holding situated in vil¬ 
lage Khamaria Chak Rakhauna in the district of 
Bahraich belonging to the Kapurthala estate. Ho 
died about the year 1895 and was succeeded by 
his widow, Mt. Radha. Under the Oudh Rent Act 
(22 of 1886 ) a widow was entitled to remain in 
possession of her husband’s tenancy for the unex- 
pired portion of seven years for which the tenancy 
was created. Mt. Radha, however, continued to 
remain in possession of the property right up to 
1912. In the year 1912, there was a fresh contract 
of tenancy and Mt. Radha and Bhagwati Prasad, 
her brother’s son, became tenants under a con¬ 
tract with the landlord. From time to time this 
contract has been renewed and the amount of 
rent fixed has been enhanced. Bhagwati Prasad 
died in 1927 and Mt. Radha in 1940. The defen¬ 
dant, Mt. Ram Raji, as widow of Bhagwati 
Parasad, continued to remain in possession even 
after the death of Mt. Radha in 1940. The plain¬ 
tiff is Ram Charan’s first wife’s daughter’s son 
and he is, therefore, no heir either to Mt. Radha 
or to Bhagwati Prasad. It was claimed on behalf 
of the plaintiff that he was entitled to inherit 
this tenancy on the death of Mt. Radha under 
s. 36, U. P. Tenancy Act. The case came for deci¬ 
sion before a learned single Judge of this Court 
and, in view of the decisions of the Board of 
Revenue and certain observations in a judgment 
of a learned single Judge of this Court, the 
learned Judge referred the case for decision by a 
Bench. 

[ 2 ] Section 3G, U. P. Tenancy Act, provides for 
succession to a female tenant holding an interest 
inherited as a widow, etc., and the relevant por¬ 
tion of it is as follows : 

“When a female tenant, other than a tenant mentioned 
in S. 34, who either before or after the commencement 
of this Act has inherited an interest in a holding as a 

. .d> es such holding or 

such part of such holding shall, notwithstanding any¬ 
thing in S. 45, devolve in accordance with the order of 
succession laid down in S. 35 on the heir of tho last 
male tenant, other than a tenant who inherited as ft 
father’s father under the provisions of that section .... 

The question for decision, therefore, is whether 
tho holding that is now claimed by this plaintiff 
was in the possession of Ram Charan and was 
inherited by Mt. Radha on his death in 1895. The 
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section provides for succession to a bolding in- 
herited by a widow. If it is the same bolding that 
was inherited by Mt. Radba, tbe plaintiff's suit 
should obviously succeed. In case, however, this 
is a different holding aud not the holding which 
Mt. Radha inherited from her husband, then s. 36 
will clearly not apply. 

[3] The decisions of the Board of Revenue do 
not relate to a case where there was a fresh con. 
tract entered with a widow after the expiry of 
the original term provided under s. 48, Oudh 
Rent Act. Those were all cases of a widow hold- 
ing over after the expiry of the original period of 
tenancy. It is possible to take the view that in 
the case of a tenant holding over the nature of 
the tenancy is not changed aud the widow, though 
she remained in possession after the expiry of the 
term mentioned in s. 48, continued to remain in 
possession of the property which she had in- 
herited from her husband and as representing the 
estate of her husband. The case before the learned 
single Judge of this Court was also a case where 
a widow had been holding over after the expiry 
of the period mentioned in s. 48. These cases were, 
therefore, not relevant. 

[4] Learned counsel for the appellant has not 
been able to cite any decision in which, in spite 
of a fresh contract of tenancy, it was held that 
the fresh contract should be ignored and it should 
be assumed that the widow had remained in pos¬ 
session of the tenancy that she had inherited from 
her husband. 

[5] Under the Oudh Rent Act (22 of 1886 ) an 
heir of a deceased tenant was entitled to remain 
in possession of the holding for the unexpired 
period of seven years under s. 48 of the Act. The 
law was amended by Act 4 of 1021 which 
increased the period from seven to ten years 
■and provided for a fresh period of five years for 
the heir of the deceased tenant with the result 
that he was entitled to remain in possession of 
the tenancy for a period of five years, no matter 
what the unexpired portion of the tenancy might 
have been. It made a further change and provided 
that if the heir remained in possession for a fur¬ 
ther period of three years after the expiry of the 

five years, ho would be deemed to be a statutory 
tenant. 

[6] In the case of Sital v. Surajdin, s. c. a. 
NO. 421 of 1943, d/- 20-12-1948 (ALL.) as the widow 
,had remained in possession from 1916 in which 
year her husband died right up to 1940 when she 
died, the learned single Judge assumed that after 
the expiry of five years and after she had re- 
mained in possession for a further period of three 
years after 1922 she must have become a statutory 
tenant in her own right, but the learned Judge 
was of the opinion that even to such a case s. 36 
■would apply. That question has not arisen beforo 
■hs in this case. In this case there was a fresh 
jeontract of tenancy in the year 1912 long beforo 
fthe Act of 1921 had come into force with the 

1963 AU./88 & 34 


result that the tenancy which the widow had in¬ 
herited from Ram Charan came to an end in 
that year. It is, therefore, not necessary to ex¬ 
press any opinion on the point decided in Silal's 
case. 

[7] The decision of the learned single Judge, 
therefore, is not relevant to the point that has 
arisen for decision in this case. The appeal has 
no force and is dismissed with costs. 

B!R.G.D. Appeal dismissed . 

A. I. R. 1953 Allahabad 257 [Vol 40, G. N. 118] 

(LUCKNOW BENCH) 

Misra and Beg JJ. 

Ejaz Ahmad—Applicant v. Eunwar Mahesh¬ 
war Bakhsh Singh and another—Opposite Party . 

Criminal Ref. No. 4G of 1950, D/. 20-9-1951. 

Penal Code (1860), S. 188—“Promulgated”—Mean¬ 
ing of—Final order under S. 145 (6), Criminal P. C. 

The word “promulgation” is not used in any narrow or 
technic.il sense in S. 188. When a judgmert *or order is 
passed in open Court, it constitutes a formal declaration to 
the public of the decision of the Court in the case in 
which the order is given or the judgment is passed. The 
delivery of the fin d order in the case under S. 145 (6), 
Criminal P. C., would constitute promulgation w.thin tho 
meaniug of S. 188 as the final order is pronounced in open 
Court. In order to constitute promulgation under 8. 188 
affixation of the order on the spot or on the property 
which is the subject-matter of dispute or the promulgation 
of the order by a beat of drum is net necessary : A.I.R. 
1930 Cal. 03, 13 Cal. 175 and 10 Cal. 9, Bel. on. [Para 5] 

Anno. Penal Code, S. 188 N. 2. 

Cr. Imam — for Applicant; S. C. Das — for Opposite 
Party. 

REFERENCES: Courtwise/Chronological/ Paras 

( 90) 13 Cal. 175 5 

('89) 1G Cal. 9 5 

(’30) A. I. R. 1930 Cal. 03 : (31 Cri. L. J. 915) 5 

Beg J. _ This is a reference by the learned 
Sessions Judge of Hardoi recommending that an 
order dated 2lst March 1950, passed by Sri Huzur 
Uddin Ahmad, Magistrate, Eirst Class, Hardoi, 
discharging tho accused in a case launched 
against him under s. 188 , Penal Code, bo set aside. 

[ 2 ] The facts necessary for the appreciation of 
tho point involved in this case may be briefly 
stated as follows : 

[3] In 1933 Kunwar Maheshwar Bakhsh Singh 
sold certain zamindari to Sri Krishna Das. After 
that sale, Maheshwar Bakhsh Singh got ex-pro¬ 
prietary rights in plots Nos. 6S9, 7G4,15G8, 870 and 
763 situate in village Samodha. In execution of 
somo decree for arrears of rent the vendee Sri 
Krishna Das was delivered possession over these 
plots and Kunwar Maheshwar Bakhsh Singh was 
dispossessed from them. On 5th February 1947 , 
one Ejaz Ahmad, an agent of Sri Krishna Das 
filed a complaint under s. 145, Criminal P. C., 
against Kunwar Maheshwar Bakhsh Singh, Chhedi 
and 16 others. On 6th Maroh 1945, the Sub-Divi 
sioual Magistrate, Sandila, in whose Court the 
said case was pending, passed a preliminary order 
under s. 145, Criminal P. C. This order was duly 
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promulgated as provided iu S. 145 ( 3 ), Criminal 
P. C. The Magistrate after recording the evidence 
of the parties ultimately passed the final order 
under s. 145 (6) on 9th June 1947, declaring the 
applicant to be entitled to possession of the pro. 
perty until evicted therefrom in due course of law 
and forbidding all disturbance of such possession 
until eviction. 

Maheshwar Bakhsh Singh and Chhedi are 
alleged to have disobeyed the said order of the 
Sub-Divisional Magistrate of Sandila and accor¬ 
dingly he directed their prosecution under s. 168 , 
Penal Code. The complaint made by the Sub. 
Divisional Magistrate was eventually sent to the 
Court of Sri Huzur Uddin Ahmad for trial and 
disposal. 

[ 4 ] The learned Magistrate started taking the 
evidence of the prosecution. Before the evidence 
of the first witness was finished, an objection was 
taken on behalf of the accused that in view of the 
fact that the final order under s. 145 (6) was not 
promulgated, the case against the accused was 
bound to fail. The learned Magistrate entertained 
this objection, heard the arguments and agreeing 
with the contention put on behalf of the accused 
passed an order of discharge on 21st March 1950. 
Sri Ejaz Ahmad filed a revision against the said 
.order before the learned Sessions Judge of Hardoi, 
who has made a reference to this Court for setting 
aside the order of the Magistrate discharging the 
said accused. 

[ 5 ] On behalf of the accused, their learned 
counsel has argued that a condition precedent to 
conviction of an accused under s. 168 , 1 enal Code, 
is that the order of the public servant which was 
alleged to have been disobeyed must have been 
duly promulgated. As there was no promulgation 
in the present case, the conviction of the accused 
under s. 188 was not possible. A large number of 
authorities were cited by the learned counsel 
appearing on either side, but none of them seems 
to be on all fours with the present case. A perusal 
of s. 188 indicates that the following ingredients 
are essential to the offence under that section : 
1 . Promulgation of an order by a public servant 
lawfully empowered to promulgate it. 2. Know¬ 
ledge of such order by the person alleged to have 
disobeyed it. 3. That result of this disobedience 
being obstruction, annoyance, danger to human 
life or other consequences mentioned in that 
section. 

The learned Magistrate held that the last two 
conditions were fulfilled in the present case. He 
wa 3 , however, of opinion that the said order was 
not duly promulgated and therefore a conviction 
under 8. 188 , Penal Code, was not possible. The 
■word “promulgation” is not defined anywhere in 
the body of the Criminal Procedure Code. Accor¬ 
ding to Webster’s Dictionary the word ‘promul. 
gate" means “to make known by open declaration 
as laws, decrees, or tidings,” or "to make known 
to public the terms of (a proposed law)”. The 


A. I.H. 

word “promulgation” according to the same dic¬ 
tionary means "publication” or “open declara¬ 
tion”. In the present case we are of opinion that 
the delivery of the judgment in the case under 
S. 145, Criminal P. C.. would constitute promul. 
gat-ion within the meaning of s. 188 , Penal Code. 
It is significant to note in this connection that 
whereas s. 145 has prescribed a mode of promul. 
gation for the preliminary order, it has prescribed 
no such mode for the final order under sub-s. (6) 
of the said Section. 

It may be that the reason for this difference 
between the preliminary order and the final order 
is that whereas the preliminary order is not pro¬ 
nounced in open Court, the final order is actually 
so pronounced. The preliminary order being an 
interlocutory order, is merely recorded on the file 
of the case and neither the parties nor the public 
have therefore an opportunity of hearing it in 
open Court. Hence the Legislature perhaps 
thought it proper to prescribe a particular form 
of promulgation for such an order. On the other 
hand, as the final order is pronounced in open 
Court, that itself was considered to constitute 
sufficient promulgation. When a judgment or 
order is passed in open Court, it constitutes a for¬ 
mal declaration to the public of the decision of 
the Court in the case in which the order is given 
or the judgment is passed. The learned counsel 
appearing for the accused argued that in order to 
constitute promulgation under s. 188 , Penal Code, 
there must be an affixation of the order on the 
spot or on the property which is the subject- 
matter of dispute or the promulgation of the 
order by a beat of drum. If this interpretation of 
s. 145 were to be accepted, then it is obvious that 
there can never be any prosecution under s. 188 
for an offence of disobeying an order under s. 145 

(6), Criminal P. C„ as the section itself makes no 
provision for the promulgation of the final order 
in any manner suggested by the learned counsel. 

The result of such an interpretation would be 
that whereas a contravention of the preliminary 
order would be punishable, a contravention of the 
final order would not be punishable at all, though 
in fact the final order is more important than the 
preliminary order. We are of opinion that the 
word “promulgation” is not used in any narrow 
or technical sense in s. 188 . The question whe¬ 
ther the requirement of promulgation prescribed 
in s. 188 has been complied with would depend on 
the particular circumstances of each case. In 
some cases a proclamation by a beat of drum 
might be considered to be a proper mode of pro¬ 
mulgation of orders passed by Magistrates not in 
open Court but framed in their office. Such for 
example would be orders under s. 144, Criminal 
P. C. The public would be unaware of such orders 
unless they are announced in some form in some 
open place either by beat of drum or by some 
other form of proclamation. In other cases the 
requirement might be satisfied by affixing the 
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order on some conspicuous place or by publishing 
the same in the Gazette or some other paper. It 
seems to us that word promulgation as used in 
s. 18 , C. P. Code (sic) is an elastic term and is 
deliberately not defined in the Penal Code. So 
long as an order is openly declared for the pur- 
pose of notifying it to the public or any section of 
the public the requirement of law relating to pro¬ 
mulgation would be satisfied. 

In the present case it is admitted that the 
Magistrate passed the order in open Court. This 
Court was open to the public. It is also admitted 
that the accused got knowledge of the said order. 
Under the above circumstances, we have no doubt 
that the requirement of promulgation was fully 
satisfied. We may also mention that although 
this specific point has not arisen previously, there 
are a large number of cases in which the convic¬ 
tion of the accused under s. 188 , Penal Code, for 
disobedience of the final order passed under s. 145 
has been sustained by the Courts: vide Satya 
Charan v. Emperor, a. i. r. 1930 cal. 63 and 
Goluck Chandra v. Kali Charan 13 cal. 175. The 
question regarding promulgation has really arisen 
in connection with cases where the law has pres¬ 
cribed a definite mode of promulgation. In such 
cases, where there has not been a strict compli- 
ance with the mode prescribed for the order, an 
argument has been raised on behalf of the accused 
that in the absence of compliance with the exact 
, form of promulgation prescribed, the order itself 
is bad, and, therefore, the conviction of the 
accused illegal. 

An instance of such a case is to be found in 
Parbutty Charan v. Queen.Empress, 16 cal. 9, in 
which it was held that 

"the terms of S. 134 of the Code, and the notification 
made by Government thereunder as to promulgation and 
issue of an order, are directory, but an omission to follow 
stnctly such direction, though it is an irrogulnrity does 
not invalidate the order, where thereforo it is shown that 
the order has been brought to the actual knowledge of the 
person sought to be affected by it, such omission does not 
prevent the case coming within S. Ib8, Penal Code” (vide 
head-note). 

Thus even where a definite mode of promulga- 
tion is prescribed, the Courts have not hesitated 
to construe the word “promulgation" in s. 183 , 
Penal Code, liberally for the purpose of determin! 
mg whether there has been sufficient compliance 
with tho aforesaid requirement. 

[6] In view of the above consideration, we are 
of opinion that the learned Magistrate was wrong 
in discharging the accused at a preliminary stage 
i ®. n “ e S r °und that the requirement of promulga¬ 
tion is wanting in the present case. 

ft . [ , 7] 5 6 a ? cordin 8 1 >’ ac <*Pt this reference, set 
aside the order passed by the learned Magistrate, 
and direct that the accused be tried according to 

B/D.R. Reference accepted. 
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Agarwala J. 

Malkhan , Applicant v. State. 

Criminal Revn. No. 1609 of 1950, D/- 28-9-1951. 

(a) Criminal P. C. (1898), Ss. 107, 145—Application 
under S. 107—Power to proceed under S. 145. 

Clause 10 of S. 115 expressly reserves the power of a 
Magistrate to proceed under S. 107 notwithstanding the 
provisions of S. 145. Where, therefore, no application under 
S. 1-15 has been presented and the only application pre¬ 
sented is under S. 107, the Magistrate must decide the 
case having regard to the provisions of S. 107. It is open 
to him to initiate proceedings under S. 145 of his own 
accord if he is satisfied from the police report or other 
information that the dispute likely to cause breach of peace 
exists concerning any land. But so long as he does not 
proceed under S. 145, he must decide the application made 
to him under S. 107 : A. I. R. 1949 Pat. 482, Disting. 

[Para 4] 

Anno. Criminal P. C., S. 145 N. 4, 60. 

(b) Criminal P. C. (1898), Ss. 107, 145-Distinction. 
The vital difference between Ss. 107 and 145 is that 

under S, 107 commission of the breach of peace is alleged 
to arise from the side of the person against whom an ap¬ 
plication is made and, therefore, the Magistrate must be 
satisfied that the person accused was likely to commit a 
breach of peace or to do any wrongful act that may occa. 
sion a breach of peace; while under S. 145 what is neces¬ 
sary to be established is that there is a dispute which is 
likely to cause a breach of peace. The breach of peace may 
be occasioned by any party to the dispute. Where it is not 
clear that the opposite party in an application under S. 107 
is hkdy to commit a breach of peace, but the Magistrate is 
satisfied that there is a dispute concerning land which is 
likely to cause a breach of peace, the breach of peace being 
committed either by the applicant or by opposite party, 
there is a case for proceediogs under S. 145. [Para 4 ] 
Anno. Criminal P. C., S. 145, N. 4, 60. 

S. N. Varma , for Applicant ; A. G. A., for the State. 
REFERENCE Para 

(’49) A. I. R. 1949 Pat. 4S2 : (51 Cri L J 92) 4 

Order. _ One Asa Ram of village Taharpur 
Bhabisa in police circle Kandhla approached the 
Dis net Magistrate with an allegation that the 
applicant and other persons threatened to take 
forcible possession over his Khudkasht lands by 
disturbance of peace and prayed that the appli. 

”“ y * b ° U °' i '“ >W “ 

. [2] 9 is ! ricfc Ma 8> stra te sent for a report 
from the Tahsildar who, after holding an enqSh-y 
made a report supporting tho case of the com 
plamant The District Magistrate then ordered 
the Station Officer, Kandhla, to take necessary 
steps against the applicant and other persons 
under S 107 -.Criminal P. C. Tho police submTtted 

nrnS t0 ^ , S « b -D>visional Officer who started 
proce^mgs under s. 107 against the applicant 

dwells* MaS it ? 1)6108 satisfied it the 
s n (fi? Wo ?° al3 ° took acti °n under 
- 'of 1ST E“k‘ h8 

1 ££3 finite 

[3] The applicant’s case was that ha 
tenant of the plots in disputedUfcjf o? Vo 
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complainant on a ‘batai' rental from the beginning 
of 1355F, that he was not at all likely to commit 
any breach of peace and that, on the other hand, 
the complainant wanted to eject him by force. 
The complainant’s story was believed and the 
defence case was disbelieved. The applicant ap¬ 
pealed against the order of the Magistrate to the 
Sessions Judge who dismissed the appeal. 

[4] In this revision it has been urged that the 
Magistrate should not have proceeded against the 
applicant under s. 107, Criminal P. C. t but should 
have taken recourse to s. 145, Criminal P. C. In 
support of this contention, my attention has been 
drawn to the case of Ram Charan Singh v. 
Basudeo Dusadh, a. i. r. 1949 Pat. 482, in which 
case Dass J. expressed the opinion that : 

“ Where there is a dispute concerning land which is 
likely to cause an apprehension of a breach of the peace, 
the proper procedure is to apply S. 145 anl decile the 
question of possession once for all. It is illegal on the part 
of the Magistrate to convert the proceeding under S. 145 
into a proceeding under S. 107 without coining to a finding 
on the question of possession after taking evidence in the 
proceeding under S. 145.” 

In that case a proceeding was started under s. 145, 
Criminal P. C. Here the facts are different as no 
proceedings under s. 145 were started. There was 
a proceeding under s. 107 alone before the Court 
below. Clause 10 of s. 145 expressly reserves the 
power of a Magistrate to proceed under s. 107 
notwithstanding the provisions of s. 145. Where, 
therefore, no application under s. 145 has been 
presented and the only application presented is 
under s. 107, the Magistrate must decide the case 
having regard to the provisions of s. 107. It i9 
open to him to initiate proceedings under s. 145 
of his own accord if he is satisfied from the police 
report or other information that the dispute likely 
to cause breach of peace exists concerning any 
land. But so long as he does not proceed under 
s. 145, he must decide the application made to 
him under s. 107. The vital difference between 
ss. 107 and 145 is that under s. 107 commission of 
the breach of peace i3 alleged to arise from the 
side of the person against whom an application is 
made, and under this section, therefore, the 
Magistrate must be satisfied that the person ac¬ 
cused was likely to commit a breach of peace or 
to do any wrongful act that may occasion a 
breach of peace; while under s. 145 this is not 
necessary to be proved. What is necessary to be 
established is that there is a dispute which is likely 
to cause a breach of peace. The breach of peace 
may be occasioned by any party to the dispute. 
Where it is not clear that the opposite party in an 
application under s. 107 is likely to commit a 
breach of peace, but the Magistrate is satisfied 
that there is a dispute concerning land which is 
likely to cause a breach of peace, the breach of 
peace being committed either by the applicant or 
by the opposite party, there i3 a case for proceed¬ 
ings under s. 145. 


[ 5 ] In the present case, both the Courts below 
found that the applicant in revision was likely to 
commit a breach of peace. lie was, therefore, 
rightly bound down under s. 107. 

[6] There is no force in this revision. It is 
dismissed. 

B. D.H. Revision dismissed . 
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V. Bhargava and Chaturvedi JJ. 

Sundar Lil Saxena, Petitioner v. The 
Hindustan Commercial Bank Ltd. and another , 
Opposite Party. 

Civil Misc. Writ No. 571 of 1952, D/• 3-11-1952. 

Industrial Disputes Act (1947), S. 10 — “Refer the 
dispute”—(Constitution of India, Art. 226.) 

Where the notification of the Government did not itself 
specify the names of the individuals whose cases had to be 
considered by the Tribunal but left the specific cases to be 
cited by the employees, it became the duty of the Indus¬ 
trial Tribunal to determine whether the individuals, whose 
names were cited before it by the employees, were or were 
not workmen. 

If the Tribunals held that the petitioner was not a 
workman, it must be hell that his cise was not referred 
to the Industrial Tribunal at all, as it was not covered by 
the notification. The determination of the question whether 
the petitioner w,is a workman was not the determination 
of a preliminary or collateral fact but was the determina¬ 
tion of a fact which was itself ODe of the subject-matters of 
the dispute referred for adjudication. The decision on such 
a matter by a tribunal in the exercise of its jurisdiction 
could not be challenged by a writ of certiorari. Even a 
wrong determination of that fact would not amount to 
exercise of jurisliction not vested in it, or refusal to exer¬ 


cise jurisdiction vested in it. (Paras 4, 4a] 

Gangi Pd. Khare . for Petitioner. 

REFER ENCES/Courtwise/Chronological Paras. 

(•52) A. I. R. 1952 S. C. 319 : (1952 S. C. J. 483) 5 

(•52) Civil Misc. Writ No. 570 of 1952 3 

(1939) 3 All E. R. 548 : (1939-2 K. B. 838) 11 

(1906) 2 K. B. 501 : (75 L. J K. B. 745) 7 

(1926) 2 K. B. 192 : (95 L. J. K. B. 827) 6 

(1932) 2 K B 621 : (101 L. J. K. B. 793) 1*2 

(1819) 4 Moo. P. C. 50 : (129 E. R. 789) 9 

(1883) 21 Q. B. D. 313 : (57 L. J. Q. B. 513) 5, 11 

8 Q. B R. 529 8 


Y. Bhargaya J. — This is a petition for issue 
of a writ of certiorari under Art. 226 of the Cons¬ 
titution. 

[ 2 ] The petitioner was employed as a sub-agent 
at the Kanpur main office of the Hindustan 
Commercial Bank, Ltd. This main office was 
different from the head office of the Bank. On 
6-10-1947, the petitioner was suspended by the 
Bank. The dispute relating to this suspension was 
placed by the U. P. Bank Employees Union before 
the U. P. Government which, under s. 3, Industrial 
Disputes Act, 1947, referred it for decision to an 
adjudicator. The adjudicator held the petitioner 
to be a workman and gave an award declaring that 
the petitioner was entitled to the withdrawal of 
the order of suspension and further that he was 
entitled to his full salary with all allowances, 
except the conveyance allowance, and all privileges 
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with regard to the provident fund, leave bonus 
^to., during his period of suspension. This award 
was enforced and the petitioner was re-employed 
by tho Bank. He was paid all his dues, except the 
amounts which accrued to him as annual incre¬ 
ments in salary and tho consequential increase in 
the dear food allowance. Certain other relief 
arising out of an award of the All India Industrial 
Tribunal (Bank Disputes), Bombay, was also not 
granted to him. The petitioner then represented 
his case again but this time to the Union Govern¬ 
ment through the U. P. Bank Employees Union. 
While these proceedings were going on, tho peti¬ 
tioner was dismissed by the Bank on 9-9-1950. 
The petitioner thereupon took his case of wrongful 
dismissal also to the Central Government. 


Under a notification, dated 21 .2-1950, the 
Government of India referred an industrial dispute 
to the Industrial Tribunal at Calcutta for adjudi¬ 
cation and it is the case of tho petitioner that, 
under this order, his case was also referred to that 
Tribunal. The Tribunal, however, held that the 
petitioner was not a workman within the meaning 
of that word as used in the Industrial Disputes 
Act, 1947, and, consequently, refused to pass any 
orders in favour of the petitioner. The petitioner 
went up in appeal to the Labour Appellate 
Tribunal of India which also dismissed his appeal 
on the same ground. The petitioner has filed this 
petition in this Court, challenging the correctness 
of this order of the Labour Appellate Tribunal on 
tho ground that the Tribunal had wrongly refused 
to exerciso its jurisdiction for awarding the reliefs 
to tho petitioner which he had claimed in the 
proceedings before the Calcutta Tribunal and the 
Labour Appellate Tribunal. 


[3] When this petition came up for admissio 
a preliminary question arose as to whether, in th 
case, there had been any refusal by the Laboi 
Appellate Tribunal, or, by the Industrial Tribun 
at Calcutta, to exercise jurisdiction vested in the; 
so that a writ of certiorari could be issued. Tl 
question was argued at great length by Sh 
D. Sanyal in connection with civil Misc. writ » 
670 of 1952 and his arguments were adopted t 
the learned counsel for the petitioner in this ca: 
also. We have found it convenient to deal wit 
the matter in detail in this writ petition and I 
follow the decision in this case in that potitioi 

[4] Under the notification dated 21-2-1950, tt 
dispute, that was referred to the Tribunal 1 
Calcutta by tho Central Government, related t 
= rs mentioned in soh. 11 of the notification a 

"•^rencWt, discharge or dismissal of workme 

S5“j june 1949 — to be sn 

(^Stoppage of increments and withholding of promt 
tons, (specific cases to bo cited by employees). P 

Nole —This list is not intended to bo exhaustive.” 

n!,S d hf clea , r . from the notation that th 
niy disputes, which were referred to the Indus 


trial Tribunal at Calcutta, related to retrench- 
ment, discharge, or dismissal of workmen, or, tho 
stoppage of increments, or, withholding of pro¬ 
motions of those men. In the second item, the 
word ‘workmen’ has not been specifically used but 
the language makes it clear that the second clause 
also related to the stoppage of increments and 
withholding of promotions of workmen referred to 
in the first clause. The question, therefore, is 
whether the dispute of the'petitioner was also one 
of those which were referred to Calcutta Tribunal 
by the Central Government. The notification did 
not itself specify the names of the individuals 
whose cases had to be considered by the Tribunal. 
The notification left the specific cases to bo cited 
by the employees. If any particular case was 
cited by the employees, it is clear that it was the 
function of the Industrial Tribunal itself to deter¬ 
mine whether the individual, whose name was 
mentioned before it, was or was not a workman. 
It has been contended before us that, under s. 10 , 
Industrial Disputes Act, 1947, it was for tho 
Central Government itself to specify whether tho 
persons, whose cases wero being referred for 
adjudication to the Industrial Tribunal were or 
were not workmen. 

It is not necessary for us to express any opinion 
on the question whether it was incumbent on the 
Central Government to make such specification. 
If it be the contention of the petitioner that the 
notification of 21-2-1950 was *not in accordance 
with the provisions of s. 10 , Industrial Disputes 
Act, 1947, he cannot claim any writ of certiorari 
from this Court, directing the Industrial Tribunal 
at Calcutta or the Labour Appellate Tribunal to 
give an adjudication in his case. On this conten¬ 
tion, the proper remedy for tho petitioner would 
be to move the Central Government to make a 


ui ms uiit*. l/u cne omer nanci 
if it be held that the reference to the Industrial 
Tribunal at Calcutta in the notification, dated 
21-2-1950, was a proper reference under s. 10 
Industrial Disputes Act, 1947, the contention that 
the individual workmen, whose cases wero refer¬ 
red, had to be specified by the Central Government 
must bo ignored. Once tho Central Government 
did not itself specify the names of the workmen 
and in the notification, dated 21 - 2 - 1950 , laid down 
that the specific cases- were to be cited by the 
employees themselves, it became the duty of tho 
Industrial Tribunal to determine whether tho in¬ 
dividuals, whoso names wero cited beforo it by 
the employees, were or wero not workmen. In' 
this case, both the Industrial Tribunal as well as 
the Labour Appellate Tribunal have held that the 
petitioner was not a workman. On this finding, it 
must bo held that his case was not referred to 
the Indus rial Tribunal at all, as it was not covered 

by the notification, dated 21.2-1950; and, on this 

OaWi’a a the In( ^trial Tribunal at 

Ca cn a and tho Labour Appellate Tribunal at 

Calcutta refusing to issue directions to tho era- 
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[4al Mr. Sanyal urged that the decision whether 
the petitioner was a workman or not can be 
scrutinised by this Court iu connection with this 
petition under Art. 226 of the Constitution and if 
this Court be of the view that the decision was 
incorrect, this Court can issue a writ of certiorari. 
The contention was that the determination of the 
question whether the petitioner was a workman 
was the determination of a preliminary or col¬ 
lateral fact on which depended the exercise of 
jurisdiction by the Industrial Tribunal at Calcutta 
and the Labour Appellate Tribunal and a decision 
on such a preliminary or collateral fact can always 
bo re examined in proceedings for issue of a writ 
of certiorari under Art. 226 of the Constitution. We 
cannot, however, accept the contention that the 
determination of this question was the determina¬ 
tion of a preliminary or collateral fact on which 
depended the oxercise of jurisdiction by the 
two Tribunals. In fact, the question whether 
the petitioner was or was not a workman was 
involved in the decision by the Tribunals of the 
very dispute that had been referred under the 
notification, dated 21.2-1950. 1 As stated above, the 
Government iu its notification had not named the 
individual workmen whose cases were to be re¬ 
ferred to the Tribunal. According to the notifica. 
tion, the employees were to mention the cases of 
these workmen. 

It is obvious that it could not have been left to 
the employee to determine whether he was a 
workman or not, and the Government itself had 
not decided the question. The only authority, 
therefore, that was to decide the question could be 
the Tribunal itself and nobody else. The question, 
therefore, could not be said to be a collateral 
matter, but was one which was referred to the 
Tribunal for its decision and was intrinsic to the 
matter which was for decision before the Tribunal. 
In order to grant any relief to a particular indi¬ 
vidual, it was essential for the Tribunal to find a 
number of facts. The first fact to bo found by the 
Tribunal was whether the individual was a work¬ 
man; the next was whether there had been a 
retrenchment, discharge or dismissal of such a 
workman; and, in the alternative, there had to be 
a determination of the question whether there 
was stoppage of increments or withholding of 
promotions These were all questions that were 
specifically referred for adjudication by the Indu¬ 
strial Tribunal at Calcutta and, therefore, the 
determination of the question whether the peti¬ 
tioner was a workman was not the determination 
of a preliminary or collateral fact but was the 
determination of a fact which was itself one of the 
subject-matters of the dispute referred for adjudi¬ 
cation. The decision on such a matter by a tribunal 
in the oxercise of its jurisdiction cannot be chal¬ 
lenged by a writ of certiorari. The Tribunal had 
jurisdiction to determine whether the petitioner 


was or was not a workman and as long as it had 
jurisdiction to determine this fact, it could deter, 
mine that fact rightly or wrongly. Even a wrong 
determination of that fact would not amount to 
exercise of jurisdiction not vested in it, or refusal 
to exercise jurisdiction vested in it. 

[o] In Ebraliim Aboobilcar v. Custodian General 
of Evacuee Properly , New Delhi , a. i. r. 1952 
s. c. 319, their Lordships of the Supreme Court 
had occasion to deal with the question whether a 
decision on a question of fact by a tribunal can 
be challenged by a writ of certiorari. Their Lord- 
ships held : 

“It is plain that such a writ cannot he granted to quash 
the decision of an inferior Court within its jurisdiction on 
the ground that the decision is wrong. Indeed, it must 
he shown before such a writ is issued that the authority 
which passed the order acted without jurisdiction or in 
excess of it or in violation of the principles of natural 
justice. Want of jurisdiction may arise from the nature 
of the subject-matter, so that tile inferior Court might 
not have authority to enter on the enquiry or upon 6ome 
part of it. It may also arise from the absence of some 
essential preliminary or upon the existence of some parti, 
eular facts collateral to the actual matter which the Court 
has to try and which are conditions precedent to the 
assumption of jurisdiction by it. But once it is held that 
the Court has jurisdiction but while exercising it, it made 
a mistake, the wrong’d party can only take the course 
prescribed by la w for setting matters right inasmuch as a 
Court has jurisdiction to decide rightly as well as wrongly.’* 

Their Lordships, after explaining this principle, 
proceeded to approve of the views expressed by 
Lord Esher,* Master of the Rolls, in Beg. v. 
Commrs. for Special Purposes of the Income - 
tax , (1888) 21 Q. b. D. 313, where it was held that 
the formula enunciated above is quite plain but 
its application is often misleading. The learned 
Master of the Rolls classified the cases under two 
categories as follows: 

"When an inferior Court or tribunal or body which has 
to exercise the power of deciding fucts, is first established 
by Act of Parliament, the Legislature has to consider 
what powers it will give that tribunal or body. It may, in 
effect, say that, if a certain state of facts exists and is 
shown to such tribunal or body before it proceeds to do 
certain things, it shall have jurisdiction to do such things 
but not otherwise. There it is not for them conclusively 
to decide whether that state of facts exists, and, if they 
exercise the jurisdiction without its existence, what they 
do may be questioned, and it will be held that they have 
acted without jurisdiction. ‘But there is another state of 
things which may exist. The Legislature may entrust the 
tribunal or body with a jurisdiction which includes the 
jurisdiction to determine whether the preliminary state of 
facts exists, as well as the jurisdiction’, on finding that it 
does exist, to proceed further or do something more. 

When the Legislature are establishing such a tribunal 
or body with limited jurisdiction, they also have to consi¬ 
der whatever jurisdiction they give them, whether there 
shall be nuy appeal from their decision, for otherwise 
there will be none. ‘In the second of the two case3 I have 
mentioned it is erroneous application of the formula to 
say that the tribunal cannot give themselves jurisdiction 
by wrongly deciding certain facts to exist, because tho 
Legislature gave them jurisdiction to determine all tho 
facts, including the existence of the preliminary facts on 
which tho further exercise of their jurisdiction depends'; 
and if they were given jurisdiction so to decide, without 
any appeal being given, there is no appeal from such 
exercise of their jurisliction.” 
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The application of this classification made by 
the Lord Master of the Rolls, to the case before 
os makes it clear that this case falls in the second 
category and not in tho first category. This is 
not a case whore it was necessary to see that a 
certain state of facts existed and the Industrial 
Tribunal at Calcutta could not proceed further 
* unless their existence was proved. This happens 
to be a case where, under the provisions of s. 10 , 
Industrial Disputes Act, 1947, and tho notifica¬ 
tion issued by the Central Government under 
that section, the duty to determine whether the 
. petitioner was or was not a workman was left to 
the Industrial Tribunal. The Tribunal may have 
made that determination rightly or wrongly but 
since it was left to the Tribunal to make the 
determination in exercise of its jurisdiction, that 
determination cannot be challenged on tho ground 
that it has resulted in refusal by the Tribunal to 
exercise jurisdiction vested in it. 

[6] In The King v. Justice of Lincolnshire , 
(1926) 2 k. n. 192, Lord Atkin, considering the 


Ellis and Blackburn, 529, tho question that arose 
was whether one Defree was or was not an officer 
entitled to compensation. Tho inferior Tribunal, 
which had to determine what compensation De¬ 
free was entitled to, had also to decide whether 
ho was an officer of the commissioners. The 
Tribunal held that he was an officer and there¬ 
after awarded him compensation. It was held 
that the question whether Defree was or was not 
an officer entitled to compensation was not a 
preliminary fact but tho very fact which the 
Tribunal had to enquire into. Having jurisdiction 
to enquire, they held that he was an officer and 
was entitled to compensation and that such a 
determination was not removable by certiorari, 
This case is very similar in facts to the case before 
us. In the present case, the Industrial Tribunal 
at Calcutta had to determine whether the peti¬ 
tioner was or was not a workman and if they had 
held that he was a workman, they could adjudi¬ 
cate upon the dispute regarding his dismissal and 
withholding of various payments. On tho other 


same matter, approved of the principle mentioned 
in Halsbury’s Laws of England as follows: 

“Under various statutes certain notices are requisite 
before the commencement of proceedings; and the omission 
to serve such notices deprives tho inferior Court of juris¬ 
diction and affords ground for certiorari. The case is more 
difficult where the jurisdiction of the Court below depends, 
not upon some preliminary proceeding, but upon the exis¬ 
tence of some particular fact. If the fact be collateral to 
, the actual matter which the lower Court has to try, that 
Court cannot, by a wrong decision with regard to it, give 
itself jurisdiction which it would not otherwise possess. 
The lower Court must, indeed, decide as to the collateral 
fact, in the first instance; but the superior Court may 
upon certiorari inquire into the correctness of the deci¬ 
sion, and may quash the proceedings in tho lower Court if 
such decision is erroneous, or a: any raco, if there is no 
evidence to support it. On the other hand, if the fact in 
question be not collateral, but a part of tho very issue 
which the lower Court has to iuquire into, certiorari will 
not be granted, although the lower Court may have arriv¬ 
ed at an erroneous conclusion with regard to it.” 

In the case before us also, the question whether 
the petitioner was or was not a workman was a 
part of the very issues which the Industrial Tri¬ 
bunal had to decide under the notification, dated 
21-2-1950, which granted jurisdiction to it. 

[7] In Bex v. Woodhouse (1906) 2 K. B. 501 
Vaughan-Williams L. J. held as follows : 

Objections founded on tho personal incompetonov of 
the Judge, or on tho nature of the subject-matter, or on 
i ttb3e “ ce of “mo essential preliminary, must obviously, 
in most cases depend upon matters which, whether ap. 
parent on the face o! the proceedings or brought before 
““ superior Court by affidavit, are extrinsic to the adjudi- 
lm . pea ? hed : But nn objection that the Judge has 
' ound “ 'I? 11 which, though essential to the 
» l h ' 3 ° r f er ' h °, wa3 com P e te°t to try, assumes 
»bat, having general jurisdiction over tho subject-matter 
he properly entered ujwn tho inquiry but miscarried^ in 
the course of it. Tho superior Court cannot quash an 

HESSES T* ! UC ^ obieotion without maiming tho 

iSon T°'/ Ppeal1 and the P° wet t0 r *try a 

question which the Judge was competent to decide.” * 

.tel In The Queen v. Board of Works for the 
dulnet of St. Olave’s, Southwark, 8 Q. b. b. by 


lmud, the Tribunal held that he was not a work¬ 
man, and, therefore, the Tribunal rightly refused 
to proceed further with the determination of the 
claims of the petitioner against the employers. 

[9] In Brittain v. Kinnaird, (1819) 4 moo. 
p. c. 50, the question, which camo up for consi¬ 
deration, related to a case which was before the 
Magistrates. The Magistrates were eutitled to 
record a conviction provided the vessel to which 
the proceeding related was held to be a boat. Tho 
Magistrates held that the vessel was a boat and 
thereupon proceeded to make the conviction. On 
the proceedings for issue of a writ of certiorari, 
Lord Dallas C. J. held that the Magistrates had 
jurisdiction to enquire into the question whether 
the vessel was a boat and an adjudication by the 
Magistrates on that question was not open to 
challenge by a writ of certiorari. 

Oo] All these cases cited above clearly support 
the view taken by us that, in this case, the ques¬ 
tion whether the petitioner was or was not a 
workman was a question for decision within the 
jurisdiction of tho Industrial Tribunal at Calcutta 
and the Labour Appellate Tribunal; and, whether 
that decision be right or wrong, that decision 
cannot bo removed by a writ of certiorari. 

[ill On behalf of tho petitioner, reliance was 
placed on the remarks of Lord Luxmoore In re 
Bipon (Highfield) Housing Order, 193S, (1939) 3 
all E. R. 543. Lord Luxmoore, in his judgment, 
nowhere differed from the views of the various 
Judges in the cases mentioned above; and, in fact, 
ho applied the test which had been laid down by 
Lord Esher, Master of tho Rolls, in the case of 
Beg. v. Commrs. for Special Purposes of the 
income-tax, (1883) 21 q.b. d. 313. Tho caso before 
him arose out of proceedings under the Housing 
Act, 1936. The Act permitted local authorities to 
make an order for compulsory purchase of land, 
after confirmation by the Minister of Health, for 
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housing purposes. Section 75 of the Act placed a 
limitation on this power as follows : 

“Nothing in this Act shall authorise the compulsory 
acquisition, for the purposes of this jart of this Act, of 
any land which is the property of any local authority, or 
which is the property of statutory undertakers, having 
been acquired by them for the purposes of their under¬ 
taking, or which at the date of compulsory purchase order 
forms part of any park, garden or pleasure ground, or is 
otherwise required for the amenity or convenience of any 
house.*’ 

[ 12 ] The question arose whether the land, in 
respect of which the order had been made by the 
Ripon Borough Council was or was not a part of 
a park. The order having been made by the Ripon 
Borough Council, after confirmation by the Minis¬ 
ter for Health, a move was made for a writ of 
certiorari to remove the order on the ground that 
the land was part of a park and the order had 
been wrongly made. The Court in dealing with 
the petition for writ, had to decide whether it 
could or could not determine the fact whether the 
land formed part of a park. Lord Luxmoore held 
that such a determination by the Court dealing 
with a petition for writ was permissible. 

Ilis Lordship distinguished the decision of 
Swift J. iu He Bowman , South Sheilds (Thames 
Street) Clearance Order , 1931, (1932) 2 k. n. 621 , 
and held as follows : 

“I think that the remarks of Swift J. must be read in 
the light of the facts of case before him, and especially 
with regard to the provisions of S. 1 of 1930 Act, which 
appear in express terms to make the local authority the 
judgo of whether or not the houses in question arc 
fit for habitation, for the material words of that section 
are as follows : \1) Where a local authority, upon consi- 
deration of an oflicial representation or other information 
in their possession, are satisfied (that the houses in the 
area are unfit); then an order may be made’. This provi¬ 
sion differs materially from the present case. Section 75 
of the 193G Act docs not refer iu terms to the local autho- 
rity being satisfied that the land is not part of a park. 
The making of the order for compulsory purchase is pro- 
hibited if the land is part of a park, a matter which can 
only be proved or disproved by evidence.’* 

This view expressed by Lord Luxmoore shows 
that the ‘ratio decidendi’ in that case was that 
the Act did not leave the determination of the 
question whether the land was part of a park to 
the local authority or the Minister. It only laid 
down a statutory prohibition against acquisition 
of land which formed part of a park and, conse¬ 
quently, the fact whether it was or was not part 
of a park could bo determined by the Court deal¬ 
ing with the petition for a writ of certiorari. He 
did not disagree with the remarks of Swift J. 
that the position is different in cases where the 
statute, in express terms, makes local authority 
the judgo of the question, on a decision of which 
the local authority could pas3 the orders under 
the statute. In the case before us, we have al¬ 
ready indicated that the notification of 21-2-1950, 
read with S. 10, Industrial Disputes Act, 1947, 
clearly laid upon the Industrial Tribunal at Cal- 
cutta the duty to determine whether the peti¬ 
tioner was or was not a workman and conse- 
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quently, even if a wrong decision was given, that 
decision cannot be interfered with by a writ of 
certiorari. 

[13] Learned counsel for the petitioner pressed 
various grounds before us to show that the deci. 
sion that the petitioner was not a workman wa 9 
incorrect. One of the grounds was that there had 
been a previous decision by an adjudicator appoint¬ 
ed in pursuance of the order passed under the 
Industrial Disputes Act, 1947. Another ground was 
that, on the facts before the Tribunal, the find¬ 
ing that the petitioner was not a workman was 
unjustified. These are only questions relating to 
the correctness or incorrectness of a decision by 
the Tribunal in exercise of the jurisdiction vested 
in it, and, ns we have said above, we cannot 
investigate these circumstances. 

[ll] This petition is, therefore, not maintain¬ 
able and is dismissed. 

A D.II. Petition dismissed. 
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(FULL BENCH) 

Sankar Saran, Bind Basni Prasad 
and Haul JJ. 

Suraj Mai—Applicant v. The Board of Revet 
nue , U. P. Allahabad and others — Opposite 
Party. 

Civil Misc. No. 7795 of 1951, D/- 29-11-1952. 

t Tenancy Laws — U. P. Tenancy Act (17 of 1939), 
S. 243—Judgment without hearing parties—(Revenue 
Court Manual, R. 170) — (Civil P. C. (1908), 0.41, 
R. 30).' 

When a single Member of the Board of Revenue has 
given a judgment modifying or reversing the order or de¬ 
cree uuder consideration and for concurrence sends it to 
another Member of the Board of Revenue, the latter can- 
not give a judgment without giviug the parties or their 
pleaders an opportunitv of a hearing as required by R. 30 
of 0. 41, Civil P. C.: 1*951 All. L. J. 548 : A. I. R. 1952 
All. 90, Overruled. [Para 12} 

Anno. C. P. C., 0. 41, R. 30 N. 1. 

Sri Harish Chandra Sharma , for Applicant ; S. C., for 
Opposite Party. 

REFERENCE: • Bara 

(’51) 1951 All. L. J. 54S : (A. I. R. 1952 All. 90). 

2, 10,11 

Bind Basni Prasad J— This is an applica¬ 
tion under Art. 22G of tho Constitution arising out 
of an appeal which has been decided by tho 
Hon’ble Board of Revenuo of Uttar Pradesh (here¬ 
inafter referred tons “the Board”). Tho relevant 
facts are that a suit under s. 59, U. P. Tenancy 
Act, 1939, (hereinafter referred to as “tho Act”) 
was filed by the opposite party no. 2 against the 
applicant and opposite party nos. 3 to 7 claiming 
that he was the solo tenant of the land in dispute. 
The applicant contended that he was a joint 
tenant with opposite parties nos. 2 to 5. Opposite 
party nos. 7 and 8 were tho zamindars. Tho trial 
Court dismissed the suit, but on appeal tho Addi¬ 
tional Commissioner allowed the appeal and de¬ 
creed the suit holding that opposite party no. 2 
alone was the tenant of the land in dispute. 
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The applicant filed second Appeal no. 691 of 
1949-50 before the Board and it came up for hear¬ 
ing on 15-3-1951, before Sri T. N. Srivastava, 
one of tho Judicial Members of the Board. After 
hearing arguments, he delivered a judgment on 
the same dato by which be allowed the appeal and 
set aside tho decree of the learned Additional 
* Commissioner restoring the decree of the trial 
Court. As required by R. 170 of the Revenue Court 
Manual, the judgment was sent for concurrence 
to Sri R. N. Singh, another Judicial Member of 
the Board, who without hearing the parties wrote 
his judgment on 7-1-1951, disagreeing with Sri 
T. N. Srivastava and proposing the dismissal of 
tho appeal. The judgments of both the Hon’ble 
Members were then sent to a third Judicial Mem¬ 
ber viz., Sri A. Rauf who by his judgment, dated 
12-4-1951, concurred with the judgment of Sri 
T. N. Srivastava. These three judgments were 
then sent to Sri J. 0. N. Shukla, the fourth Judi¬ 
cial Member who by his judgment dated 25.4.1951, 
disagreed with tho judgment of Sri T. N. Sri¬ 
vastava and agreed with Sri R. N. Singh. It ap¬ 
pears that there was a meeting of the Members 
on 28-4-1951, and it was agreed that the Addi¬ 
tional Commissioner’s judgment should be upheld. 
Tho appeal was accordingly dismissed. 

[2] The contention on behalf of the applicant 
is that, having regard to the provisions of o. 41, 
R. 30, Civil P. C., (hereinafter referred to as “the 
Code) the judgments of Sarvashri R. N. Singh, 
A. Rauf and J. 0. N. Shukla are no judgments 
because they were delivered without giving an 
opportunity to the parties to be heard. This point 
came up before a Bench of this Court in Ram 
Manohar v. Board of Revenue, U. P., Allahabad, 
1951 all. l. j. 548, and the contention that tho 
other member should have heard tho parties was 
repelled. In view of this decision, the Division 
Bench has referred the following point for deci¬ 
sion by a Full Bench : 

“When a single member of the Hon’blo Board <jf Revenue 
has given n judgment modifying or reversing the decree 
under consideration and sends it to another member of the 
Board of Revenue, can the latter give a judgment without 
nearmg tho parties or their pleaders as required by R 30 
of O. 41, Civil P. C. 1" 

[3] I am conscious of the fact that the proce¬ 
dure which the Hon’ble Members of the Board of 
Revenue have followed has been long in vogue in 
the Board. I am reluctant to disturb such a long 
standing practice unless tho law compels me to 
do so. Tho point involved is essentially one of pro- 
cedure. I have arrived at the conclusion that such 
a procedure is not warranted by the law. 

[4] Section 243, U. P. Tenancy Act, 1939 , which 
applied at the time when the appeal was heard by 
the Board provides as follows : 

ex«pt 8 ' (1) The provisions 01 the °°d e Civil Procedure, 

e o ( ffl’r«°^- nSinCO r stent with an Jtbing in this Act, 
60M fc “° ^consistency extends; 

cJiSm 9 * v Pplioable - onl * t0 sp*™! suits or pro- 
ccedings outside the scope of this Act; and P 


(c) the provisions contained in List I of the Second 
Schedule, 

shall apply to all suits and other proceedings under this 
Act, subject to tho modifications contained in List II of 
the Second Schedule. 

(2) The rules mentioned in the Second Schedule of this 
Act shall be interpreted, in the case of Agra, as referring 
to rules contained in the First Schedule to the Code of 
Civil Procedure 1908, as altered or added to by the High 
Court of Judicature at Allahabad under S. 122, Civil P. 0. 
19c8, and in the case of OuJh as referring to rules contain¬ 
ed in the First Schedule to that Code as altered or added 
to by the Chief Court of Oudh, under S. 122 of that Code.” 

[5] From List I of the Second Schedule it will 
be seen that no rule of order 41 or 42 of the Code 
of Civil Procedure has been exempted in its appli¬ 
cation to cases under the Act. Order 41 deals with 
appeals from original decrees and order 42 with 
appeals from appellate decrees. Order 42 contains 

only one rule which provides as follows: 

“The rules of 0. 41 and 0. 41A shall apply, so far as can 
be, to appeals from appellate decrees”. 

For detailed provisions to be followed in second 
appeals, we must, therefore, turn to 0 . 41. 

[6] Now List 2 of sch. 2 of the Act contains 
the modifications subject to which certain provi¬ 
sions of the Code apply to cases under the Act. 
Section 98 of the Code provides for decisions where 
appeal is heard by two or more Judges. Serial 
no. 5 of List 2 contains the following modification 
to s. 98: 

“Nothing in this section shall require two members of 
the Board to sit together in the exercise of appellate or 
revisiouul jurisdiction under this Act.” 

[7] Serial no. 14 of List 2 contains the following 
modification to Rr. 30 and 31 of 0 . 41 of the Code: 

No judgment of the Beard need be dated or signed, or 
pronounced in open Court.” 

. Rule 30 of 0 .41 of the Code provides as follows: 

‘The appellate Court, after hearing the parties or their 
pleaders and referring to any part of the proceedings, 
whether on appeal or in the Court from whose decree the 
appeal is preferred, to which reference may be considered 
necessary, shall pronounce judgment in open Court, either 
at once or on some future day of which notice shall be 
given to the parties or their pleaders.” 

[8] The important point to note in the above 

rule is that it requires the parties to bo heard 

before the appellate Court gives the judgment. 

-this provision has not been exempted nor modi- 

hed in its application to the appeals under the 
Act. 

[9] I may refer also to r. 170 contained in the 
E ?™ ue Court Manual. It provides: 

tho ^° ard hfts distributed its appellate business 
onl« nf th m ®‘ nbe . rs ' the order of a single member is the 
the rn f t | h ° ^° ard ’, ^ no decreo or order coming under 
or “S Z° f a® 0 ”' 1 in appeal shall be modified 

Memberstthe^S." ° C ° n ° UrrCUt jud8m0nt of two 

[ 10 ] This exhausts all the relevant provisions 
ot law bearing upon the point under considera¬ 
tion, which have been placed before us. The posi. 
tion is that according to s. 98 of the Code, as 
applied after modification to appeals under tho 
Act, it is not necessary for two members of the 
Board to sit together to hear an appeal. A sindo 
member may hear an appeal. If he dismisses an 
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appeal, then his judgment according to R. 170 of 
the Revenue Court Manual will be the judgment 
of the Board. But if he proposes to reverse or 
modify a decree, then there must be the “con¬ 
current judgment" of another member of the 
Board. Under R. 30 of o. 41 of the Code, there can 
bo no judgment by an appellate Court without 
‘hearing the parties.’ The other member to whom 
the appeal is referred is a member of the 'appel¬ 
late Court.’ All members who participate in the 
decision of an appeal whether agreeing with or 
dissenting from the judgment of the member who 
originally heard the appeal, are according to u. 30 
of o. 41 of the Code bound to give an opportunity 
of hearing to the parties. 

This rule is based upon the elementary principle 
of judicial procedure that no judgment should be 
given by a Court or a tribunal without giving an 
opportunity of hearing to the parties. The hearing 
of the parties goes a great way in the elucidation 
and thrashing out of the points involved in a case. 
It gives satisfaction to the parties. Justice should 
not only be done, but it should appear to be done. 
As the law is at present, a member of the Board 
may sit, hear, and decide, au appeal or revision 
singly. If he proposes to dismiss it his judgment 
will be the judgment of the Board. But if ho pro- 
poses to reverse or modify a decree or au order, 
he must refer it to another member and the latter 
cannot give his judgment without giving an 
opportunity of hearing to the parties. The two 
members may not sit together to decide the appeal 
or revision, but each of them must give the parties 
an opportunity of hearing, separately though it 
may bo before recording the judgment. In Ram 
Manohar v. Board of Revenue , U. P., Allahabad , 
1951 all. L. J. 548, the effect of o. 41, u. 30, Civil 
P. C., was considered. 

Reading it along with R. 170 of the Revenue 

Court Manual, Sapru J. observed: 

“It is urged that the expression 'appellate Court’ here 
means both the Members of the Board. We are unable to 
read any such meaning into the words 'appellate Court' 
as used in this Rule. Toe appellate Court was, according 
to 11. 170, the Member hearing the parties but his judg¬ 
ment or order had to be concurred in by the other Member. 
This is the position as we see it under this rule.” 

With the greatest respect I find myself unable 
to agree with the above reasoning. 

[ill The expression 'appellate Court’ is not 
defined in R. 170 or anywhere else. On the othor 
hand, there is intrinsic evidence in R. 170 itself to 
show that a single Member who hears the appeal 
is not the 'appellate Court,’ lor it is provided in 
that rule that if the single Member proposes to 
reverse or modify the decree or order under con¬ 
sideration then his judgment would not be the 
judgment of the Board. For his judgment to bo 
effective the ‘concurrent judgment’ of another 
member of the Board is essential. In the absence 
of a definition of the expression 'appellate Court’ 
in the Revenue Court Manual or in the Code, it 
must be given its plain ordinary meaning. It 


means all the members of the Board who partici¬ 
pate in the decision of the appeal or the revision 
according to the rules. The other member of the 
Board to whom the single Member of the Board 
hearing the appeal or revision sends his judgment 
for concurrence is as much a part of the 'appellate 
Court’ as the single member himself. For these 
reasons, I would dissent from the view expressed 1 
in Ram Manohar's case , 1951 all. l. j. 548. 

[ 12 ] I would answer the question referred by 
the Division Bench as follows: 

"Whep a siogle Member of the Board of Revenue has 
given a judgment modifying or reversing the order or 
decree under consideration and sends it to another 
Member of the Board of Revenue, the latter cannot give e 
judgment without giving the parties or their pleaders an 
opportunity of a hearing as required by R. 30 of 0. 41, 
Civil P. C.“ 

[13] Kaul J. — I agree. 

[14] Sankar Saran J. — I agree and have 
nothing to add. 

A D.H. Answer in the negative. 
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(LUCKNOW BENCH) 

Misra and Chandiramani JJ. 

Rex v. Mold. Etizad Rasul Khan , Opposite 
Parly. 

Criminal Misc. No. 45 of 1949, D/• 12.5 1949. 

Contempt of Courts Act (1926), S. 1 — Contempt of 
Court—Publication calculated to obstruct or interfere 
with due course of justice — Suit for possession — 
Plaintiff endeavouring to take possession by making 
collections from tenants by publication of his title—If 
contempt of Court. 

Nothing is more incumbent upjn the Courts of justico 
than to preserve their proceedings from being misrepre¬ 
sented for there may be a contempt of Court in prejudic¬ 
ing human mind against a party before his cause is heard: 
(1742) 26 E. R. G83, Foil. [Para 10] 

Any act done or writing publishel calculated to obstruct 
or interfere with the due course of justice or the lawfal 
process of the Courts is a contempt of Court : (1900) 2 
Q. B. 36, Foil. [Para 11] 

Publicising doe3 not consist merely in publishing some¬ 
thing through the medium of a newspaper or in making a 
speech from a public platform. The rule extends to any 
conduct which tends to inculcate a belief in the public or 
any section of it that a particular 6tate of affairs pre¬ 
judicial to the other party to the litigation in fact exists 
which atfairs are in issue between the parties to the causo: 
A. I. R. 1931 All. 420, Rol. on. [Eara 11a] 

In spite of the pendency of his suit for possession, the 
plaintill endeavoured to take pDssession of the estate by 
makiug collections from tenints, and in order to facilitate 
his doing so he sent out his men to spread the belief in 
the tenantry that he was the person who was held entitled 
to the estate. The plaintill was himself responsible for the 
collections and the issue of receipts to the tenants des¬ 
cribing him as the owner of the estate villages inculcating 
the belief that the defendants’ possession was found to bo 
without any right : 

field , that the aforesaid acts of the plaintiff wero cal¬ 
culated to create an atmosphere of prejudice against the 
defendants and to interfere with the course of justico and 
fair trial of the suit. Whether or not any actual prejudice 
has been caused or actual interference has taken place was 
immaterial, for the test is not whether the actions or the 
conduct of the party which is accused of contompt have 
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in fact caused any obstruction or interference to the 
administration of justice but whether they are calculated 
to do 60 or are likely to have that effect: A. I. 
OadhH-A-1- It. 1937 Bom. 305 and A. I. B. 1948 Oudh 
131 , ifci. on. tPara 10] 

The grave consequences which must follow on the acts 
and conduct of the plaintiff in making the collections and 
publicising his title in negation of the title of the defen- 
«dftnts amjunts to ft deliberate contempt and it should not 
be allowed to go unpunished simply because tho defendants 
can make their loss good by filing suits for reut agaiust 
those who have paid rents to the plaintiff. The adoption 
of a oool and calculated conduct in defiance of the law 
cannot be regarded as a merely technical offence and ought 
not to be overlooked. (Plaintiff fined Rs. 1000 in addition 
to costs.) [**»« 10, 13] 

Anno. Contempt of Courts Act, S. 1 N. 3. 

Nasir Ullah Beg % Govt. Advocate , for ihc State ; Niamat 
Ullah ; E. R. Kedwai , Hafir Uddin and Ah Hasan , for 
Jamal Rasul Khan and others ; Aklitar Husain and 
Bishun Singh , for Opiusitc Party. 

REFERENCES : Courtwise/Chronological 
(1836.37) 1 Moo. Ini. App. 19 : (5 W. li. 26 P. C.). 

('45) 72 Ind. App. 226 : (A. I. R. 1946 P. C. 147 : 

47 Cri. L. J. Gl). 

{’31) A. I. R. 1931 All. 420 : (33 Cri. L. J. 259). 

(*35) 57 All. 573 : (A. I. R. 1935 All. 117). 

(’37) A. I. R. 1937 Rom. 305 : (38 Cri. L. J. 942). 

(’31) 53 Cal. 834 : (A. I. R. 1931 Cal. 257 : 32 
Cri. L. J. 675). 

(*35) A. I. R. 1935 Cal. 419 : (36 Cri. L. J. 1053 

F B) 

(’36) A. I. R. 1938 Col. 772 : (I. L. R. (1938) 2 Cal. 

447). 

('ll) A. I. R. 1911 Lah. 196 : (16 Cri. L. J. 174 
S. B.). 
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Order.—These contempt proceedings are closely 
connected with Jehangirabad Taluqa case which 
is being tried in the Court of the learned Civil 
Judge, Lucknow. 

[ 2 ] The late Maharaja of Jehangirabad Sir Ejaz 
Rasul Khan died on 21.5-1947. The plaintiff Kr. 
Shaikh Mohammad Etizad Rasul Khan is the 
owner of Taluqa Rasulpur in his own rights. He 
is also the nephew of the late Maharaja and 
claims to be the preferential heir to the estate of 
Jehangirabad as against the minor defendants 
Jamal Rasul and Irran Rasul, who claimed to be 
late Taluqdar’s sous from his second wife Maha- 
rani Zubeda Khatoon. The late Maharaja executed 
a registered deed of gift in favour of Jamal Rasul 
in 1944 and transferred to him thereby a number 

. °f villages of which he gave possession, and muta- 
■ ti0Q respect of which was made shortly there- 
after. Later, on 1-4.1945 he bequeathed his entire 
movable and immovable property to the minors 
describing both as his legitimate sons and heirs, 
The will was deposited with the District Registrar 
and was registered after the late Taluqdar's death 
on 23-5-1947. 

[3] On the date of death of Maharaja Sir Ejaz 
Rasul Khan, the Court of Wards took possession 


of the estate on behalf of the two minors under 
s. ll, and mutation of names was effected in their 
favour at the instance of the Court of Wards on 
3U-9-1947 without any objections from the plaintiff 
or anyone else. The succession dispute between 
Kr. Shaikh Mohammad Etizad Rasul Khan and 
the two minors came to a head in 1948. The 
Taluqa suit for possession was instituted on the 
16th of March of that year while the Court of 
Wards was still in charge. The estate was released 
in favour of the minors on 1-6-1948. There was 
already a committee of guardians appointed by 
the will of the late Maharaja. That committee 
was entrusted formally with the guardianship of 
the minors by the District Judge, Bara Banki. 

[4) The course of conduct that Kr. Etizad 
Rasul Khan adopted thereafter is in controversy 
between the parties. It was alleged on behalf of 
the minors that immediately after the release of 
the Taluqa the plaintiff started making collections 
of rent from the tenants on the allegation that he 
was the nephew of the late Maharaja and entitled 
to succeed to the Jehangirabad estate as against 
the defendants who were mere imposters. On the 
allegation the defendants filed two applications in 
the Court of the learned Civil Judge, Lucknow on 

4- 6-1948. In the first application they prayed that 
proceedings for contempt of Court be taken against 
the plaintiff in respect of his conduct in forcibly 
realising rent and in posing as Raja’s successor. 
It was said that the plaintiff's actions tended to 
interfere with the course of justice. By the second 
application tho defendants prayed for a temporary 
injunction to restrain Kr. Mohammad Etizad 
Rasul Khan from interfering with their possession. 
The Court granted a temporary injunction and the 
order in that behalf was issued forthwith. The 
process server, however, could not serve the 
notices of the two applications and the injunction 
order on Kr. Etizad Rasul Khan personally on 

5- 6-1948. He, therefore, affixed them at his resi¬ 
dence in tho presence of his Ziledar. There was 
some doubt cast upon the honesty of the process 
server, but with that aspect of the matter we 
need not concern ourselves here. Notices had 
eventually to be served on Kr. Mohd. Etizad 
Rasul Khan’s counsel. 

In reply to the allegations of contempt, the 
plaintiff denied the charge and pleaded that the 
tenants voluntarily paid rent to him without any 
solicitation or persuasion on his part. Initially 
there was no specific allegation against tho plain¬ 
tiff about publicising his title. At a later stage of 
the case such allegations appear to have been 
made, and they were to the effect that the plain¬ 
tiff publicised his title both personally and through 
his men and publicly denied the title of the 
defendants. It wa3 said that this action on the 
part of the plaintiff constituted undue interference 
with the course of trial of the Taluqa suit and, 
therefore, rendered the plaintiff liable for con- 
tempt on this ground as well. 
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[5] The parties tried to substantiate their res- 
pective cases by filing affidavits and documents. 
They dispensed with the right to cross-examine 
the deponents of the affidavits on either side. It 
would seem from the proceedings of the lower 
Court that after the release of the estate on 
1 -G-19AS the plaintitf admitted that he collected 
as much as as. 61,000 from the tenants of the 
Jehangirabad estate up to 5-G-1949. Subsequent to 
the issue of injunction, collections arc also alleged 
to have been made, and proceedings under o. 39, 
R. 2 , C. P. C. for disobedienco of the interim 
order for injunction are pending separately in the 
Court of tho learned Civil Judge, Lucknow. In 
view of them we have to be somewhat guarded in 
this judgment for we particularly desire that our 
decision should not prejudice the issues there 
involved. 

[6] Tho learned Civil Judge found it difficult to 
believe that a large number of tenants should 
have voluntarily paid their rent to the plaintiff 
within the four or five days during which the 
collections were admittedly made. He was, there, 
fore, not prepared to accept Kr. Mohammad 
Etizad Rasul Khan’s defence at its face value, 
but oven on the assumption that the payments 
were made by tho tenants in their enthusiasm for 
the plaintiff’s cause the learned Judge thought 
that the plaintiff’s conduct in accepting rent from 
a large body of tenants amounted prima facie to 
publicising his title and it was likely to prejudice 
the defendants inasmuch as it would tend to 
create upon the tenantry in general an impression 
that the defendants, who were in possession and 
in whoso favour mutation already stood, had no 
title and were not entitled to realise rent from 
them. Being of that view he made a report to 
this Court for necessary action under s. 3, Con¬ 
tempt of Courts Act. 

[7] Notice was in due course issued to Kr. 
Mohammad Etizad Rasul Khan to show cause 
why action should not be taken against him for 
committing the offence of contempt of Court for 
tho various acts complained of, which were cal- 
culated to creato an atmosphere of prejudice 
against the defendants such as to interfere with 
the couise of fair trial and in any case for his 
conduct in accepting the rent from a largo body 
of tenants which prima facie amounted to publi¬ 
cation of his title and was likely to seriously 
prejudice the defendants and interfere with the 
administration of justice. It may bo mentioned 
that the charge regarding publicising of title was 
not at first clearly mentioned in the notice and in 
order to guard against any prejudice being caused 
thereby to the opposite party an amended charge 
was served on him and since Mr. P. L. Banerji 
who appeared for Kr. Etizad Rasul Khan com¬ 
plained that his client was not till then aware of 
any such allegations and had, therefore, not pro. 
duced evidence to meet the case on that point, 
tho parties were allowed on 13-4-1949 to produce 


additional documentary evidence and further affi- 
davits if they so desired. Both parties took 
advantage of that order and they filed some more 
affidavits and documents. (After discussing tho 
evidence, the judgment proceeded) : After going 
through this mass of contradictory swearing we 
may say at once that generally speaking wo are*, 
not well impressed by the evidence produced on 
behalf of the plaintiff. 

[b] The true facts can, we think, bo ascertained 
beyond possibility of doubt by accepting that 
evidence which is in consonance with facts which 
are bejond dispute, and with this end in view we 
have endeavoured to see as to which of the two 
cases accords with the established facts and is in 
consonance with the ordinary course of human 
affairs and usual habits of life. This is a well 
established mode of sifting evidence in cases where 
perjury and fraud must exist on one side or tho 
other : see in this connection Meer-usud oollah v. 
A/sf. Beeby Imaman, l moo. ind. App. 19 at pp. 44 
and 43. 

[9] We find that the following facts are of 
crucial importance and cannot bo doubted —(l) 
that within five days of tho release of tho Jehan¬ 
girabad estate in favour of the minor defendants 
the plaintiff' succeeded in collecting as much as 
ns. 64,000 from the tenants of tho various villages, 
The total demand for the half year, wearo told, 
was only two and a half lakhs, and it doos not 
appear to us to be true that tho estate tenants had 7 
such enthusiasm for the plaintiff that within a 
very short space of time that elapsed between tho 
1st and the 5th June 1948 they would without any 
effort on the part of the plaintiff and his men 
come of their own accord to pay their dues to a 
person who was at tho time merely a claimant 
and whoso title still remained to be established 
judicially, (2) that tho plaintiff's Karindas issued 
receipts to tho tenants describing the Raja oi 
Rasulpur as the zamindar of the property. Those 
receipts had two kinds of rubber seals impressed 
on them. The one which was circular in form was 
tho seal of Rasulpur estate. The other which was 
oblong was the seal of Rasulpur-cum-Jehangirabad 
estates. This fact shows that it was openly asserted 
to thousands of tho tenants who made the pay¬ 
ments that Etizad Rasul represented himself to 
be tho rightful successor and they impliedly 
created on impression that he was entitled to 
possession, (3) that in a number of rent suits filed 
by the minor defendants against the tenants who 
made payments to tho plaintiff tho tenants have ^ 
set up the plea of payment in good faith to 
Kr. Mohammad Etizad Rasul Khan. It would 
appear from this fact that after the release the 
tenants wero induced into the belief that tho per¬ 
sons whom they previously considered to be the 
zamindar to whom they paid tho rent through 
the Court of Wards were no longer entitled to col¬ 
lect and that the right to do so thenceforth 
belonged to the plaintiff. 
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Suoli a belief, it appear to us, could not be 
engendered without active aud sustained effort by 
the plaintiff in that bohalf either personally or 
through his men. This conclusion is strengthened 
by the following considerations, (a) that there 
existed a registered deed of gift in favour of Jamal 
Rasul, defendant 1, and a will which was deposited 
Vffith the District Registrar and subsequently 
registered which was in favour of two minors, 
narnoly Jamal Rasul and Irfan -Rasul, (b) that 
the defendants’ names were entered in the revenue 
records as owners of the various villages comprised 
in tho Taluqa and that the mutation proceedings 
in their favour went uncontested, aud (c) that the 
Court of Wards held the estate ou behalf of defen. 
dants l and 2 and that the tenants to whom 
receipts were issued mentioning that the rents 
were being collected on behalf of Raja Jamal 
Rasul aud Irfan Rasul must have been generally 
aware of this fact. It is true that in some isolated 
instances the receipts did not state the names of 
the two minors, but such cases appear to have 
been rare. 

[ 10 ] Wo think, therefore, that in the circumst- 
ances of the case tho defendants’ version so far as 
the following facts are concerned is sufficiently 
established (l) that in spite of tho pendency of his 
suit for possession Kr. Mohammad Etizad Rasul 
Khan endeavoured between the 1 st and the 5 th of 
June 1918 to take possession of the estate bv 
making collections from tenants and in order to 
facilitate his doing so he sent out his men to 
spread the belief in the tenantry that he was the 
person who was held entitled to the estate of bis 
uncle, ( 2 ) that Kr. Mohammad Etizad Rasul Khan 
was himself responsible for the collections and the 
issue of receipts to the tenants describing him as 

he Zr!f h T iUages and in inculcating 

« acts of Kr. MolSA'UtaS 

prejudice against the defendants and to fnterfer© 
with he course of justice and fair trial of the suit 
Whether or not any actual prejudice has been 
caused or actual interference has taken n1a/»n • 
as held in Radha Krishna v. Raja rZ ^Tc*' 
h. j. 584 (Oudh), immaterial for the \ 

whsttrer the actioos or the coodueU 1’LS 

“*»■«. from C ^rep^o'w Pr °- 


[11] In Reg. v. Gray , (1900) 2 Q. B. 36 at p. 40, 
Lord Russell summarized the law of contempt 
thus : 

“ Any act done or writing published calculated to bring 
a Court or a judge of the Court iuto contempt, or to lower 
his authority, is a contempt of Court. That is one class of 
contempt. Further, any act done or writing published cal. 
culatel to obstruct or interfere with the due course of 
justice or the lawful process of the Courts is a contempt 
of Court.” 

[lla] Publicising, it is clear, docs not consist 
merely in publishing something through the 
medium of a newspaper or in making a speech 
from a public platform. The rule extends to any 
conduct which tends to inculcate a belief in the 
public or auy section of it that a particular state 
of affairs prejudicial to the other party to tho 
litigation in fact exists which affairs are in issue 
between the parties to the cause. The case of 
Guru Charan Prasad v. "Aj" Newspaper Benares 
City, A. i. r. 1931 all. 420, is in point, for there 
the publication of a will which was contested in a 
pending suit was hold to amount to a contempt of 
Court because tbe object of the publication in the 
advertisement column was to make the public 
believe in the genuineness of the will and to act 
upon it. 

In Iiajendra Singh v. Uma Prasad, 57 all. 573, 
a notice was sent by the plaintiff’s advocate 
threatening the defendant that unless he withdrew 
certain plea taken by him in defence in a mort¬ 
gage suit he would bo prosecuted for defamation. 
The learned Judges held that uotice amounted to 
a direct interference with the administration of 
justice inasmuch as it attempted to prevent the 
defendant from pressing a plea which may be one 
of a substantial character. In Suresh Chandra v 
Bisiva Natli, a. x. n. 1938 cal. 772, during the 
pendency of a suit instituted on behalf of the 
public that certain lands were public pathways the 
plaintiff published a notice calling a meeting and 
stating therein that the land belonged to the 
general public from time immemorial and that 
the public was being deprived of its use. At the 
meeting a resolution was passed, and later an 
article was published in a newspaper asserting the 
fact of ownership of the public and protesting 
against the defendants’ acts in closing tho pathway 
It was held that these acts amounted to contempt 
for they undoubtedly conveyed the impression of 
a public denunciation of the petitioner’s conduct 
and such a denunciation might well deter inhabi 
tants of the locality from bearing testimony in 
suppor of the petitioner’s case. It is unnecessary 
to multiply authorities, for we are clear that it is 
contempt to publicise auy matter which has a 
tendency to prejudice the public for or against a 
party before the cause is finally determined. 

TT r Cl w ^ r ’ Pia r 0 y Banerji who appeared for 

Idohammad Etizad endeavoured to press on 
us the reasonableness of his clients defonoe 
namely that in spite of the fact that the estate 
was taken under the Court of Wards under s u 


270. Allahabad Rex v. Mohd. Etizad Rasul Khan (Misra & Chandiramani JJ.) A. I. R 


tho tenantry retained its sympathy for the plain- 
till*, and as soon as the estate was released, it 
proved its partiality for his claim by making 
voluntary payments to him, that the form of 
receipt issued by the plaintiff’s Karindas to these 
tenants is scarcely of any significance and that 
the plea of the tenants in the rent suits that they 
paid the estate dues to the plaintiff in good faith 
was in pursuance of s. 247, U. P. Tenancy Act, 
and did not necessarily represent that they were 
induced into the belief that the plaintiff was the 
rightful claimant. We are not impressed by these 
arguments and are not able to stretch our credu¬ 
lity so far as to believe that thousands of tenants 
would without special effort Hock to the plaintiff’s 
residence each eager to pay him the rent and that 
the plaintiff acted merely as a passive receiver 
of rent. 

Mr. Banerji also urged that a mere realisation 
of rent during the pendency of a suit for posses¬ 
sion would not and has never been regarded as 
bringing a party within the mischief of the law 
of contempt. His contention was that the decided 
cases only relate to interference of possession of 
properties in custodia legis and not to interference 
with those which are in tho private possession of 
the opponent. It was said that there is in the 
latter case a remedy open to a party to put right 
tho wrong complained of and in such a case tho 
extraordinary remedy of instituting proceedings 
for contempt should not bo allowed to be taken. 
Reference was in this connection made to the case 
of In re Maria Annie Davies , 2 i Q. n. D. 236 and 
Costa Itica v. Erlanger; In re Clement , (1877) 46 
L. J. oh. 375. We would here like to say that it is 
not tho collection made by tho plaintiff which 
per se constitutes contempt. It is tho circum¬ 
stances in which the collections were made that 
have very largely affected our decision. 

[13] As regards the argument that the contempt 
jurisdiction should not be exercised where an 
alternative remedy is available to opposite party 
it would seem that the case of Ali Mohammad 
Admalli v. King Emperor , 72 ind. App. 226 (p.c.) 
provides a completo answer for there referring to 
Clement's case, ( (1877) 46 L J ch 375) their Lord- 
ships of tho Judicial Committee observed that 
“tho question of committal or non-committal for contempt 
of Court is ono for the exercise of the discretion of the 
Court and the fact that there is another remedy available 
is a matter for the Court to consider when exercising its 
discretion.” 

In tho present case it appears to us that tho 
grave consequences which must follow on the acts 
and conduct of tho plaintiff in making the collec¬ 
tions and publicising his title in negation of tho 
title of tho defendants amounts to a deliberate 
contempt and it should not be allowed to go un¬ 
punished simply because tho defendants can make 
their Iofs good by filing suits for rent against 
thoso who havo paid rents to tho plaintiff. The 
adoption of a cool and calculated conduct in 
defianco of tho law cannot, in our opinion, be 


regarded as a merely technical offence and ought 
not to be overlooked. There is a distinction 
between the present case and the class of cases to 
which Hunt v. Clarke , (1889) 58 ljqh 490 , or 
Anantalal Singh v. Alfred Henry Watson , 58 
cal. 884, belong for here the contempt is real and 
serious. 

[14] Mr. Banerji cited the case of In the matter ^ 
of Tushar Kanti Ghosh , a. i. R. 1935 cal. 419 
(f.b.), for the proposition that new heads of con¬ 
tempt should not be invented in order to expand 
the scope of the Court’s summary jurisdiction and 

of Homi Rustomji v. Sub.Inspector Baig , a. i. R. 
1944 Lah. 196 (S.B.), for the proposition that it is 
not appropriate to launch contempt proceedings 
for the decision of serious controversies on facts. 
The decisions in both these cases turned on their 
own facts. Contempt consists of conducts of 
various descriptions. There can bo no limitations 
to human ingenuity to devise ways and means for 
prejudicing the other party in the conduct of his 
case and it would be obviously impossible to lay 
down exhaustively what particular actions would 
or would not in given circumstances fall within 
the mischief of the law of contempt. Tho rule 
laid down in the Lahore case, it appears to us, 
cannot be extended to a case like the present 
where the complaint is real and is not designed to 
obtain decisions on serious controversies of facts. 
The plaintiff’s denial of the crucial facts was 
designed to befog the real facts and to hide a well 
thought-out plan for prejudicing a fair trial of the ' 
succession dispute. We hold that Kr. Mohammad 
Etizad Rasul Khan is guilty of contempt of Court. 

[15] Tho only question which remains to be 
decided is that of punishment. For this purposo it 
is necessary to mention that an apology has been 
offered by the plaintiff in his written statement 
filed in this Court. That apology, we are cons¬ 
trained to say, is neither full nor unreserved. Tho 
written statement challenges every point raised 
on behalf of the applicants. It stoutly denies that 
any contempt of Court has taken place and it 
finally onds up by saying that in the event of tho 
plaintiff’s defence being unacceptable his apology 
should bo accepted. Tho effect of this halting 
apology is further diminished by the proceedings 
of 4-5-1949 in which Mr. Piary Lai Banerji on 

behalf of his client stated that : 

“The apology contained in the reply filed on 18th April 
1949 is not intended to cover the case of publicising but 
only the case of collection of rent. Tho apology has been 
made on the assumption that the collection of rent may in 
law per sc amount to contempt.” 

The contempt, as we have stated above, is of a ^ 
serious nature and in our opinion the plaintiff 
must bo ordered to purge it adequately. Wo think 
that in tho interest of administration of justice 
Kr. Etizad Rasul Khan should bo fined rs. 1000 
and ho should also pay tho costs of tbo Govern- 
ment-advocato for five days amounting to rs. 800 
at the rato of Rs. 160 per day. Wo order accord¬ 
ingly and refuse to accept the apology. 
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[16] Before we take leave of this case, we ought 
to mention that it was urged on behalf of the 
minor applicants that Kr. Mohammad Etizad 
Rasul Khan should be called upon to deposit in 
Court the sums realised by him from the estate 
after the release or at lease the admitted sum of 
rs. 64,000. We have carefully considered this 
•'aspect of the matter but have come to the con- 
elusion that so far as the amounts realised by the 
plaintiff are concerned the applicants should be 
left to their legal remedies. 

B/V.B.B. Application allowed. 
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Messrs. L. N. Gadodia & Co. — Applicant v. 
The Commr . of Income-tax , United and Central 
Provinces and Berar t Lucknow — Respondent. 
Misc. Case No. 257 of 1944, D/- 11-5-1950. 

(a) Excess Profits Tax Act (1940), S. 4—Income 
received by assessee firm as selling agent of another 
corporation held not salary but income, profits or 
gains. 

The case of the assessee firm which had secured a 
Belling agency of a certain corporation was that the income 
derived by it from this selling agency business was not 
the income, profits or gains from a business but was the 
payment of salary for services rendered by the company in 
the capacity of a servant, the master being the Corpora¬ 
tion and that, therefore, it was outside the scope of the 
Act: 

Held upon construction of the terms of the agreement 
that tho selling agency business was being run by the 
Company as agents running their own business and not as 
servants of the Corporation, and the income, profits or 
gains from it were the income, profits or gains from that 
business and not the salary received as a servant. Consc- 
quently, all income, profits or gains from the selling 
agency business were liable to be assessed to Excess Profits 

[Paras 4, 5] 

Anno. Excess Profits Tax Act, S 4 N 1. 

(b) Excess Profits Tax Act (1940), S. 4 ^ Salary or 
income, profits or gains. 

Management and running of a retail cloth shop was 
entrusted by the owners of the shop to the asse,scc firm. 
There was no agreement between the owners and the 
wsessee showing the nature of relationship that existed 
between them. There was nothing to show what was the 
nature of responsibility of tho assessee. The remuneration 
1 ™ tT SW! WaS de J*? dent th0 discretion of tho 

ofThe shop: 6 aSSCS£C ° h “ d defiDite sh * re in thc 

* hat K®*"* of the aoaasee was that of an 
employee, and what they received was the salary for thc 
work of running and managing tho shop and* was not 

SMB 0r gf T t d K riV » ed from thi8 bD8ine6s of ‘be 

retail shop and was not. therefore, liable to Excess Profits 

Anno. Excess Profits Tax Act, S 4 N 1. 6] 

iv.®jf^ a< o aA X N - MuUa and D. P.Uniyal - for 

. pplxant; S. C. Das — far Respondent. * 

REFERENCE _ 

(1920) 2 K. B. 677 : (89 L. J. K. B. 679). ^ 

s ^'/S h ? rgaVa , J> T This is a reference under 
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oiX. T A \ J he queation referred to us for 

rUD8 83 kN° Wa: 

«nt firS^l^£ , LlL Cn “ Bt “S c3 01 this ft® appli- i 
arm u liable to be assessed to Excess Profits Tax for i 


tho chargeable accounting period 30-10-1940 to 19-10-1941 
on the income, profits and gains derived by it from: 

(a) the selling agency of the Cawnpore Cotton Mills Co. 
(branch of the British India Corporation, Ltd.) and 

(b) the running or the management of the retail cloth 
shop of the Cawnpore Cotton Mills Co.?” 

[ 2 ] Messrs. L. N. Gadodia & Company, which is 
a registered partnership firm, secured the selling 
agency business of the Cawnpore Cotton Mills 
Company, which is a branch of the British India 
Corporation, Limited, by means of a written 
agreement drawn up on 1-3-1938. The case of the 
firm is that the income derived by it from this 
selling agency business is not the income, profits 
or gains from a business but is the payment for 
services rendered by the Company in the capa¬ 
city of a servant, the master being the British 
India Corporation, Limited. The claim thus was 
that all the income received from this selling 
agency business was salary which was outside the 
scope of the Excess Profits Tax Act. The Excess 
Profits Tax Officer, the appellate Assistant Com¬ 
missioner, Excess Profits Tax, the Income-tax 
Appellate Tribunal held that the receipts from this 
business were business profits and consequently 
assessed Excess Profits Tax on it. 


[3] In addition to thi3 selling agency business, 
a retail cloth shop was also run at Kanpur which 
was managed by this firm. For the chargeable 
accounting period, the Company was paid a sum 
of RS. 27,030-15-0 purporting to be payment for 
meeting costs of advertisement and salaries of 
travelling representatives in respect of the running 
and management of this retail shop. The Excess 
Profits Tax Officer treated this amount also as 
income, profits or gains from business and assessed 
this amount to Excess Profits Tax. The conten- 
tion of tho firm was that this amount was paid to 
it to-meet tho expenses so that it was not the 
income, profits or gains at all; and, in the alter- 
native, it was contended that, in any case, this 
amount must be treated as salary paid to the 
farm for managing and running the retail shop 
and it did not represent tho income, profits or 
gains from the business of this shop. The appeal 
to the Appellate Assistant Commissioner, Excess 
Profits Tax, failed and so did the appeal to the 
Income tax Appel ate Tribunal. The Income-tax 
Appellate Tribunal, in addition, held that, even if 
this amount be deemed to have been paid to the 
Company to meet the expenses incurred by the 
firm m running the retail shop, the amount would 
be liable to be added to the income, profits or 
gains of the Company, because this amount was 
a ready included m the expenses shown by the 

.wT 7 i“ ' tS acc , ountSl 50 that if ‘his amount 
3 not taxed separately as income, profits or gains 

XcST,l !et oB in the oc ““ is 

reduced by this amount and the income, profits 
SJRjf-ff- acc °rding to the accounts 
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[4] The answer to the question referred to us 
depends principally on the determination of the 
question whether the income of the Company from 
the selling agency business and the running or the 
management of the retail cloth shop is to be 
deemed to be the profits of the business of the 
Company, or whether it should be treated as salary 
paid to the Company which was functioning as a 
servant of the British India Corporation Limited. 
Under s. 4, Excess Profits Tax Act, only the in- 
come, profits or gains from a business are liable 
to Excess Profits Tax whereas the income received 
as salary is outside the scope of that Act. It was 
contended by Mr. Pathak on behalf of the firm 
that in this case there was no material for the 
Tribunal to come to a finding that the selling 
agency business was a business of the Company as 
an agent and that the only possible finding in this 
case was that there existed a relationship of a 
master & servant between the British India Cor. 
poration, Limited, and the firm, Messrs. L. N. 
Gadodia and Company, so that whatever was re¬ 
ceived by the Company was received as salary. He 
argued that the criterion for determining whether 
a firm is acting in the capacity of a servant or in 
the capacity of ruuning its own business as an 
agent should be the amount of control that was 
exercised by the principal firm. He referred to the 
agreement between the Corporation and Messrs. 
L. N. Gadodia Sc Company to show, that in the 
following matters, the latter carno completely 
under the control of the former: (a) All sales were 
to be effected by Messrs. L. N. Gadodia Sc Company 
at current market rates subject to the approval of 
the Managing Directors of the Corporation or the 
Management of the Cawnpore Cotton Mills Com¬ 
pany: (b) the services of Mr. D. Sharma were not 
to be dispensed with by Messrs. L. N. Gadodia Sc 
Company without the prior sanction of the Cor¬ 
poration: (c) Messrs. L. N. Gadodia & Company 
were, at all times, to use their utmost endeavours 
to dispose of the entire production of Bazar Yarns 
and Cloth by the Cawnpore Cotton Mills Company 
at market rates ruling at the time of sale : and 
(d) The proprietors of Messrs. L. N. Gadodia Sc 
Company or their representative, Mr. D. Sharma, 
were required to attend daily, or as required, at 
the office of the Corporation. From these four 
ingredients of the agreement an inference was 
drawn that Messrs. L. N. Gadodia Sc Comany in 
ruuning this selling agency business were under 
the control of the Corporation in the detailed 
management of the agency business and, therefore, 
they must be deemed to have been acting in the 
capacity of a servant of the Corporation and not as 
agents running their own agency business. Reliance 
was placed on the following remarks of Lord 
Sterndalo, Master of the Rolls, made during argu¬ 
ments in the case of Robbins v. Connnrs. of In¬ 
land Revenue , (1920) 2 k. b. 677 at p. 679. “The test 
is whether the employer has the right to determine 
how the employee shall do his work in details.” 


A. I. R. 

That was, however, a case where Robbins, the 
assessee, was required to give his whole time 
exclusively to pushing energetically the sale of 
goods of a company called in the agreement, 
for shortness, “Felt.” The agreement further 
provided that “Felt” was to pay rent of the main 
office of Robbins in London. He agreed to pay for 
heating, cleaning, lighting, office furniture, supplies u 
and postage—in fact, everything except travelling 
expenses, and also the salary of one stenographer 
or office girl—for London office, at an amount not 
to exceed a certain sum mentioned. It was pro¬ 
vided in the agreement that “'Felt” would pay the 
employer’s contribution under the National In¬ 
surance Act. It was on these facts that it was 
held by Lord Sterndale that Robbins was acting 
as an assistant to “Felt” in order to carry on 
“Felt’s” business, and the business which was 
being carried on was not his; the profits which were 
being made were not his. What was his was the 
remuneration that he got for his assistance in 
“Felt’s” business. Thess ingredients are not pre¬ 
sent in this case. Messrs. L. N. Gadodia and Com¬ 
pany wore not required to devote their whole 
time to the business of the selling agency and 
were entitled to carry on even other independent 
business. They were only subject to control by the 
Corporation in a few matters. The agreement 
itself contains the following ingredients which 
would indicate that in the matter of the detailed 
running of the selling agency business Messrs. ^ 
L. N. Gadodia Sc Company had the authority to 
act quite independently of any instructions from 
the Corporation: (l) The detailed running of the 
selling agency business vested entirely in Messrs. 
L. N. Gadodia Sc Company who had the power to 
choose their employees, to appoint and dismiss 
them. They had the choice of the parties with 
whom to enter into contracts for selling goods. 
They could appoint their own travelling agents and 
they were, in no way, subject to the control of 
the Corporation in the matter of establishment 
and organisation to be maintained by them. These 
powers of theirs were only subject to two condi¬ 
tions, viz., that the sale contracts entered into by 
them with other parties were subject to the ap¬ 
proval of the Corporation and one of their em¬ 
ployees, Mr. D. Sharma Manager, was not to bo 
removed from service without the previous sanc¬ 
tion of the Corporation; ( 2 ) the discount and 
brokerage on all transactions were to be paid by 
Messrs. L. N. Gadodia and Company out of their 
commission, (3) they wore entitled to receive a 
commission even on direct sales effected by tho\^ 
Corporation to any customer, either in or out of 
Kanpur ; ( 4 ) they were liable to make payment 
for all the goods on delivery thereof whether or 
not the goods were actually paid for by the pur¬ 
chaser with whom they might have entered into 
contract of sale with the approval of the Manag¬ 
ing Directors of the British India Corporation, 
Limited ; ( 5 ) they had to take delivery of all goodsl 


19B3 


L. N. Gadodia & Co. v. I.-T. Commr. (V. Bhargava J.) Allahabad 273 


sold for ready delivery within 15 days from the 
date of any sale being effected and, failing this, 
N the valuo of all such goods was to be debited to 
their account; (C) in the event of unsold stocks of 
yarn or cloth reaching the equivalent of four 
months’ production, the Corporation were at 
liberty to arrange for the sale thereof at current 
Market rates and would recover from the deposit 
of Messrs L. N. Gadodia & Company all expenses, 
commission and other charges which might be 
incurred in connection with such sales and no 
commission would be payable to them on such 
sales. 

[53 These terms contained in the agreement 
|would clearly show that the selling agency busi¬ 
ness was being run by Messrs. L. N. Gadodia & 
Company as agents running their own business 
land not as servants of the Corporation. It is true 
that the contract hot ween the two parties even 
required the attendance of the proprietor of 
Messrs. L. N. Gadodia & Company or of Mr. D. 
Sharma daily, or as required, at the office of the 
Corporation but this amount of control does not 
indicate that the runuing«of the selling agency 
business was not in the hands of Messrs. L. N. 
Gadodia k Company and they had to act merely as 
servants under the instructions of the Corporation. 
The conditions relating to the payment of com¬ 
mission to Messrs. L. N. Gadodia k Company on 
direct sales, their liability for payment for all the 
• goods on delivery thereof irrespective of the price 
being realised fro.m the purchasers, their liability 
to take delivery in respect of accepted sales even 
if the purchasers failed to do so aud their liability 
to meet expenses, commission and other charges 
which might be incurred in connection with direct 
sales by the Corporation iu the event of uusold 
stocks of yarn or cloth reaching cortain figures 
are all inconsistent with the relationship between 
a master and a servant. In these circumstances, 
it is not possible for us to hold that the Tribunal 
had no material to come to a fiuding that tho 
sel mg agency business of the Cawnpore Cotton 
Mills Company run by Messrs. L. N. Gadodia & 
Company was tbeir business and that the income, 
profits or gams from it were the income, profits 
or gains from that business and not the salary 
received as a servant. Consequently, all income 
profits or gams from the selling agency business 
were liable to be assessed to Excess Profits Tax. 

“ T n h f e , f , acts r ® la ; iQ g the running or manage. 
SSL Arm° r cloth sho P of the Cawnpore 

S£If! fTJF * 7 are> h0wever ' Afferent. 

£ w«? ment °i ? 6 shows that fchis retail 

Commnv r ed „ Vu the Cawn P 0re Cotton Mills 
mpany though the management of the shop 

|wm entrusted to Messrs. L. N. Gadodia and Com 

WftS ?? Written a g ree >nent relating to 

6S fi !° that there "*» nothing to show 

the owner ™ betwe6n this and 

Wrt oTS 3 Mn?S-i 8 i° P , and Ifc was nofc kaown what 

S? * “ lh °- 


ning or management of tho shop. It was admitted 
that no fixed remuneration was to be paid to the 
firm aud on behalf of the firm it was contended! 
that it was entirely in the discretion of the manage- 
ment of the Corporation or of the Cawnpore 
Cotton Mills Company that the allocation of the 
profits of the retail shop was made. It was argued 
that if the Corporation did not pay the firm any 
portion of the profits of the retail shop, the firm 
would not be entitled to any payment. These 
contentions were not found by the Tribunal to bo 
wrong and the Tribunal proceeded to hold that, 
in spite of these contentions being accepted, tho 
position of Messrs. L. N. Gadodia & Company 
could not be that of an employee. In this case 
when it was admitted that the shop belonged to 
the Corporation and even the remuneration to 
Messrs. L. N. Gadodia & Company who were 
managing the shop depended entirely on the dis¬ 
cretion of tho Corporation, it does not appear to 
us possible to hold that tho retail shop was a 
business of tho firm and not of the Corporation. 
The firm had no definite share in the profits 
which they could claim from the Corporation. 
The profits of the shop belonged entirely to the 
Corporation and were at their disposal. Tho firm 
only received what the Corporation chose to give 
to it. This position can only he consistent with 
the position of the firm as the employee aud tho 
corporation as tho master and not with the posi¬ 
tion of the firm running the shop as their own 
business. The sum of ns. 27,030-15-0 given by tho 
Corporation to tho firm, even if it be treated as an 
amount paid to the firm for tho running or manage¬ 
ment of the retail shop, has to ho treated°as 
salary paid to the firm for doing the work of 
running or management of the retail shop and not 
as income, profits or gains derived by tho firm 
from this business of the retail shop. 

[7] The second aspect iu which this amount has 
been considered by tho Tribunal also needs to be 
considered. The Tribunal have found that this 
amount was iu excess of even tho total expenses 
incurred during the chargeable accounting period 
on advertisement aud salaries of travelling repre¬ 
sentatives for the entire business done by Messrs. 
L. N. Gadodia & Company in running tho selling 
agency business as well as tho retail shop. Obvi¬ 
ously, therefore, tho whole of this amount could 
not he reimbursement of tho exponses incurred on 
costs of advertisement and salaries of travelling 
representatives in respect of this retail cloth shop 
The amount required to reimburse the expenses 
would have to be taken into consideration in 
determining tho income, profits or gains derived 
by the firm from the selling agency business but 
any amount received in excess of this reimburse¬ 
ment must be treated as salary received by 
Messrs. L. N. Gadodia & Company acting as 
servants of Messrs. British India Corporation, 
Limited, for managing this shop. The Tribunal 
have not given any finding of fact indicating the 
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exact amount of expenses which were reimbursed 
out of this sum of ns. 27,030-1.5-0. A determina¬ 
tion of that amount is necessary and we have to 
hold that the income, profits or gains from the 
selling agency business must be increased to the 
extent of the amount out of. us. 27,030-15-0, re¬ 
quired to reimburse the expenses mentioned 
above, for the purpose of assessing the Excess 
Profits Tax payable by the firm. 

[8l Our answer to the question formulated by 
the Tribunal accordingly is that, in the circum¬ 
stances of this case, for the chargeable accounting 
period 30-10-1940 to 19-10-1941 (a) the applicant 
firm is liable to be assessed to the Excess Profits 
Tax on the income, profits or gains derived by it 
from the selling agency business of the Cawnpore 
Cotton Mills Company; and (b) the applicant firm 
is not liable to be assessed to Excess Profits Tax 
on the income, profits or gains derived from the 
running or management of the retail cloth shop of 
the Cawnpore Cotton Mills Company, but the 
income, profits or gains derived by it from the 
selling agency business of the Cawnpore Cotton 
Mills Company nre liable to be increased by the 
amount which was received by the firm for actual 
reimbursement of the expenses incurred by it on 
advertisement and salaries of travelling represen¬ 
tatives. In the circumstances of this case, we 
make no order as to costs. 

BIG.M.J. Reference answered. 
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t U. P. Temporary Accommodation Requisition Act 
(25 ol 1947), S. 3 — Public purpose, meaning oi — 
Requisition ol house lor private residence ol public 
servant is public purpose — (Words and Phrases— 
Public purpose). 

The expression 'public purpose' in S. 8, U. P. Tempo- 
rary Accommodation Requisition Act, 1947, has been 
used as opposed to private purpose. 

A 'public purpose' mit9t ordinarily mean something for 
the benefit of the public or a section of the public as 
opposed to private purpose which must mean for the bene¬ 
fit of an individul. [L’arnsG, 11, 

The requisitioning ol houses for private residence of 
public servants is a public purpose. There is no distinction 
between the acquisition of land for the construction of 
the houses for a member of public servants and the 
requisition of houses for the same purpose. Even when 
the requisitioning of a house is for the private residence 
of an individual public servant it would be one for a 
public purpose : (1826) 3 Add. 210 and A. I. R. 1914 T. C. 
20, Rcl. o>r, A. I. R. 1925 Mad. 837, Ref. 

[Paras 12.14] 
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Malik C. J. — A house in the city of Pilibhit 
was in the occupation of Mohammad Umar, Cir¬ 
cle Inspector of Police on payment of r.s. 50 per 
month as rent. Molmmmad Umar was trans¬ 
ferred and was succeeded by Mustafa Khan. When 
Mustafa Khan wanted to occupy the house that 
was in the occupation of his predecessor-in-office, 
the owner of the house raised certain objections. 
The District Magistrate thereupon requisitioned 
the house under s. 3, U. P. Temporary Accom¬ 
modation Requisition Act, 25 of 1947. 

[ 2 ] In the year 1947, there being an acute- 
shortage of houses which was, to a larger extent, 
due to inllux of refugees and a movement of th& 
population from the rural to the urban areas, the 
Provincial Legislature passed this Act giving the 
District Magistrate a right to requisition any 
accommodation for any public purpose by an order 
in writing. If after such order and within the 
period specified in the Act, possession was not 
given, the District Magistrate was authorised, 
under s. 11 , to apply to the civil Court of compe. 
tent jurisdiction for execution of the order passed 
by Dim under s. 3. * The applicant not having: 
given possession of the premises, the District 
Magistrate filed an application under s. II before 
the learned Civil Judge of Pilibhit for execution 
of the order under s. 3. Two objections wore 
taken before the learned Civil Judge. The learned 
Civil Judge held that as he was an executing 
Court, it was not open to him to entertain those 
objections. Against that order an appeal was 
filed in this Court, being Execution First Appeal 
no. 141 of 1948, which was dismissed by us on 
30 - 3 - 1948 , on the ground that the order under s. 3 
or the order under s. 11 were not appealable. 
This revision was, thereafter, filed on 7-4-1948 
and it was admitted by a learned Single Judge of 
this Court and it has come up beforo us for final 
hearing. A preliminary objection has been raised 
by Mr. Jagdish Swarup that no rovision lies. 

[3] Learned counsel for the applicant has urged 
two points. Firstly, that the house not having, 
been requisitioned for a public purpose, the order 
of the District Magistrate was without jurisdic¬ 
tion, and secondly, that the application for oxo. 
cution not having been filed by the District 
Magistrate but by the Collector, the application 
was not in order and the learned Civil Judge 
could not execute the order passed under s. 3. 

[ 4 ] As regards the second point, we have looked 
into the original application. The original appli¬ 
cation is headed as follows : "U. P. Government 
through the District Magistrate, Pilibhit,” and 
was signed by the District Magistrate as such. 
Attached to the original application was the exe¬ 
cution form filled in Hindi and that has the' 
following heading: “Sarkar U. P. zariya Sahib 
Collector, Pilibhit.” From the fact that in the' 
Hindi form the word ‘Collector Pilibhit’ was- 
mentioned it does not necessarily follow that the- 
application for execution was filed by the officer 
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concerned in his capacity as Collector and not as 
District Magistrate. It is clear from the applica¬ 
tion itself, which is in English, that the applica¬ 
tion was filed by him in his capacity as District 
Magistrate. I do not think there is, therefore, 
any force in this argument. 

i [5] As regards the other argument, learned 
counsel has urged that requisitioning houses for 
private individuals is not a public purpose. This 
may, of course, be correct. But here the house 
was not requisitioned for a private individual. 
The house was requisitioned for a Government 
servant who had not come to Pilibhit in his 
private capacity ot his own choice but because he 
was posted there to carry on his duties as a public 
servant. To enable him to do his duties properly 
it was necessary that suitable accommodation 
should be found for him. The house was in the 
occupation of his predecessor and in the ordinary 
course of things it would have been occupied by 
him. 

[6] The question that arises for consideration is 

whether, in the circumstances stated above, if a 

house is requisitioned for the residence of a 

Government servant, such requisition can be said 

to be for "a public purpose". A "public purpose" 

must ordinarily mean something for the benefit of 

tho public or a section of the public as opposed to 

Private purpose which must mean for the benefit 

( 0 f an individual. The point, therefore, narrows 

down to this that where a house is required for 

the residence of a Government servant, can it be 

said that the house is being requisitioned for “a 

public purpose.” In this connection, it must be 

borne in mind that proper residence and other 

such amenities of life must be available to a public 

servant before he can be expected to discharge his 

duties properly. No doubt, the Government is not 

bound under the condition of service rules of an 

inspector of police to provide him with a residence 

but at the same time when there is such scarcity 

of houses that it is impossible for any public 

servant transferred to a new place to get suitable 

accommodation for himself, the Government, in 

the interest of public work, has to come to his 

assistance. But for the situation which had made 

it necessary to pass the U. P. Temporary Accom- 

modation Requisition Act 25 of 1947 , the house 

which was in the occupation of his predecessor, 

would have been available in normal times to his 
successor. 

In this connection I may quote the observa- 
tions of Sir John Nicholl in the case of Brett v 
Brett (1826) 3 ADD. 210 at p. 213 : 162 E. R 456 
which are as follows : 

™ arts as 


purview or euacting part of the statute. 

[7] What is ‘a public purpose’ came to be consi¬ 
dered by their Lordships of the Judicial Com¬ 
mittee in Hamabai Framjee v. Sccy . of State, 
30 nom. 270. Their Lordships quoted with approval 
the view expressed by Batchelor J. to the following 
effect : 

“General definitions are. I think, rather to be avoided 
where the avoidance is possible, itn J 1 make no attempt 
to define precisely the extent of the phrase ‘public 
purposes* iu the lease; it is euough to say that, in n;y 
opiuion, the phrase, whatever else it may mean, must 
include a purpose that is, an object or aim, in which the 
general interest of the community, as opposed to the 
particular interest oi individuals, is directly and vitally 
concerned." 

The question of erecting dwelling houses for pri¬ 
vate residences of officers of the Government had 
come up for consideration. Their Lordships 
approved of the decision of the High Court that 
would help the Government to maintain the 
efficiency of its servants is "a public purpose.” 

[8] 1 am satisfied that the order of the District 
Magistrate was not without jurisdiction and there 
is no force in the objection raised before the 
learned Civil Judge. 

[9] I would dismiss the application. 

Uo] Bind Basni Prasad J _Section 3 of the 

United Provinces (Temporary) Accommodation 
Requisition Act, 1947 (U. P. Act no . 25 of 1947) 
runs as follows : 

"If in the opinion of the District Magistrate it is neces- 
sary to requisition any accommodation for any public 
purpose he may by order in writing, requisition such 
acoommoaatioa and may direct that the possession thereof 
sha'I be delivered to him within such period as may be 
specified in the order: Provided that the period 7 <0 
specified snail not be less than 15 days from the date of 
the service of the order.’* 

ill] The crucial point in the case is whether the 
requisitioning of a house for the residence of a 
public servant is a public purpose. The expression 
public purpose’has been used in the above section 
as opposed to private purpose.’ In Hamabai 

t !^Ti ee T ; l ec ^‘ State ' 39 Bom - 279. their 
Lordships of the Judicial Committee, while inter 

pret.ng the expression ‘public purpose 1 occurring 

in a lease of land granted by the East India 

Company and in a Sanad or Government permit 

of land graced by the same Company, held that 

P* P d ! D g of housing accommodation for 

honiTT k &Cm S by the erection dwelling 
rent? M 0 ," .^ ,r private residences at adequate 

[hathIL PubllC pur P° se ''- They observed 
that the scheme for the provision of a housing 

accommodation for Government officials would 

redound to public benefit by helping the Govern- 

m. J lt r nt r M he l efficienc - v of servants 
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raws ts&z&z “ rr 

interest of individuals is directed vitally con«S“ 

was approved by their Lordships. Where a person 
has to live in a certain town to discharge his 
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public duties and not on account of any private 
reasons the provision of accommodation for him 
is a public obligation and it is the duty of the 
State to arrange for his accommodation on pay¬ 
ment of reasonable rent by him. 

[ 12 ] Learned counsel admits that the acquisition 
of land for construction o? houses for the private 
residences of Government servants would be a 
public purpose. But he contends that if the land 
is acquired for construction of a house for an 
individual public servant then it would not be a 
public purpose. 1 am unable to distinguish between 
the acquisition of land for the construction of a 
house for an individual public servant then it 
would not be a public purpose. 1 am unable to 
distinguish between the acquisition of land for the 
construction of a house for an individual public 
servant and that for the construction of houses for 
a number of public servants. Nor can I see any 
distinguishing feature between the acquisition of 
land tor construction of a house for the private 
residence of a public servant and the requisition 
of a house for the same purpose. The underlying 
object in both the cases is the same. If no 
arrangement for the accommodation of a public 
servant is made then he cannot live in that town 
to discharge his public duties. To enable him to 
carry on his duties he must have a house to live in. 

[13] It has also been urged that the benefit to 
the public is remote by the provision of a house for 
the residence of a public servant. In Vccraraghava. 
chariar v. Secy. of State. 49 Mad. 237 at p. 245 it 
was held that where the primary object is personal 
gain, whether that be of a private individual or of 
a company, the public benefit resulting from the 
action of such a person or company is too remote 
and the purpose cannot be said to be a public 
purpose. For instance, every merchant and every 
dealer can say that he benefits the public because 
he is catering or providing to the wants of the 
public. The merchant’s first object is to make a 
gain for himself. The benefit that he may confer 
upon his constituents or patrons is very remote. 
Such purposes are not public purposes. 

[14] In the present case the public servant has 
to make no personal gain by bis residence in the 
house in question. He had to come to live in 
Pilibhit because of exigencies of public service. It 
cannot, therefore, be said that the object of his 
residing in this house was any personal gain. I 
have no doubt in my mind that the requisitioning 
of the houses for private residences of public 
servants is a public purpose. 

[15] By the Court. — The application in revi¬ 
sion is dismissed with costs. The stay order is 
discharged. 

BjK.S. Revision dismissed. 


A. I. R. 
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Sharan Behari Lal and others—Appellants v. 
Kanhaiya Lal and another — Respondents. 

First Appeal No. 14 of 1914, D/- 19-1*2-1949. 

Contract Act (1872), S. 23—Agreements prohibited ^ 
by law or opposed to public policy — Mortgage in 
favour of legal practitioner — Validity — Allahabad 
High Court Rules, Part Ii R. 26—Legal Practitioners 
Act (1878), S. 6 — Bar Councils Act (1926), S. 15 — 
Letters Patent (All), Cls. 7 & 8. 

Rule *26, Allahabft l High Court Rules, framed by virtue 
of the powers conferred under S. C, Legal Practitioners 
Act, ls78, and Cls. 7 & 8 of the Letters Patent is a rule of 
discipline or conduct for legal practitioners. It is Dot its 
intention to render void any individual contract which 
may be entered into by a legal practitioner. It docs not 
prohibit either expressly or impliedly the making of a 
contract by a legal practitioner. Ueucc a mortgage taken 
by a legal practitioner in the course of his money-lending 
business and in contravention of R. *26 is not void as being 
1 rohibited by law or opposed to public policy within the 
meaning of S. 23, Contract Act. A.I.R. 19*23 Oudh 3, lid. 
on.\ A. I. R. 1916 Oudh 219, held nut good law in view of 
A. I. R. 1917 All. 462 F.B. and A. I. R. 1917 All. 447. 

(Paras 9, 10, 35, 36) 

(Certain propositions deduced from case law for deter¬ 
mining whether n particular contract is void as being pro- 
hibited by any law, laid down.) (Para 34) 

Anno. Contract Act, S 23 N 6, 31. 

Dr. N. P. Aslhana , P. L. Bauerji, 1\ D. Bhargava , 
K. B. Aslhana and Amrit Lal Bhatxa — for Appellants ; 
S. B. Johan arid Brij Lal Gupta—for Respondents. 
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Agarwala J. — This is a defendant’s appeal 
arising out of a suit for recovery of money on the 
basis of a simple mortgage bond dated 23-12-1931, 
executed by Angan Lal, defendant 1, in favour of 
the plaintiff, who was at the date of the mortgage 
aud still is, an advocate practising at Mathura. 
The appellants are subsequent transferees of the 
hypothecated property and were arrayed as defen¬ 
dants 2 to 5 in the suit. Defendant l did not 
contest the suit. Indeed, he appeared as a witness 
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for the plaintiff. The appellants contested the suit 
inter alta on the grounds, (l) that the mortgagor, 
Angan Lal, was on the date of the mortgage, dated 
23.12-1931, a member of the joint Hindu family 
with his brother Kunj Lal and as such, could 
not mortgage any portion of the property, and ( 2 ) 
that the plaintiff, being a legal practitioner, was 
p prohibited from entering into a trade or business 
and as the advancing of a loan on the basis of 
the mortgage is a contract by way of trade or 
business, the contract is unenforceable and is void 
under s. 23, Contract Act. The lower Court held 
that Angan Lal bad separated from his brother 
in the year 1927 and that the rule prohibiting a 
legal practitioner from entering into a trade or 
business was a rule of discipline or conduct and 
did not render the individual contract void. The 
suit was, therefore, decreed. 

[ 2 ] In this appeal, these two points have been re¬ 
agitated before us and no other point has been urged. 

[After considering the evidence on the record, 
their Lordships held:] 

[3] In our opinion, the view of the lower Court 
that on the date on which the mortgage in suit 
was executed, Angan Lal was separate from his 
brother, is perfectly correct. 

[4] The next point urged is that the contract 
evidenced by the mortgage deed in suit is void 
under s. 23, Contract Act, as it is prohibited by 
law and is also against public policy. In this con¬ 
nection, reference is made to r. 26 of chap. 26 
of the High Court Rules, which was applicable to 
the plaintiff' respondent, at the time when the mort¬ 
gage was executed. The said rule is in these words: 

It any applicant for admission as a legal practitioner 
hold any appointment or carry on any trnde or other busi¬ 
ness the High Court may refuse to admit him, or pass 
such orders on his application as it thinks proper. 

Any person, who having been admitted ns a legal 
practitioner, shall accept any appointment or shall enter 
into any trade or other business, shall give notice thereof 
to the High Court, which may thereupon suspend such 
legal practitioner from practice, or pass such orders as the 
said Court may think fit. If such legal practitioner be a 
pleader or mukhtar he shall give the notice through the 
District Judge in whose Court he is enrolled. 

Ordinarily no legal practitioner can be permitted to take 
an active part in any trade or other business while at the 
same time carrying on a legal practice.” 

[5] It was conceded by the plaintiff-respondent 
that for the purposes of this case, it may be 
assumed that he did money-lending business on a 
large scale. 

[6] This rule was framed in exercise of the 
powers given to the High Court by s. 6 of Act 18 
of 1878 and paras 7 nnd 8, Letters Patent, 
taction G, Legal Practitioners Act, empowered 
the High Court from time to time to make rules 

consistent with the Act as to the following matters 
namely, 

(a) the qualifications, a-lmission and certificates of 
proper persons to be pleaders of the subordinate Courts and 

“!T "* hi “ '“"“'o' 

~ ft ® 86 7 * L ^ters Patent empowers the High 

ourt to frame rules and lay down directions subject 


to which Advocates, Vakeels and Attorneys shall 
plead or act. Clause 8, Letters Patent empowers 
the High Court to make rules for the qualification 
and admission of proper persons to be Advocates, 
Vakeels and Attorneys at Law of the High Court. 

[8] The question is whether R. 20, quoted above 
prohibits the making of a contract in the nature 
of a trade or business and renders it void within 
the meaning of s. 23, Contract Act. 

[9] The power conferred on the High Court, 
for the purpose of framing the rule, was limited 
to the specific object of prescribing the conditions, 
under which legal practitioners should be admit¬ 
ted and practise before it or in the Courts sub- 
ordinate thereto, or under which they could be 
removed or suspended from practice. The High 
Court was not given the power of declaring void 
contracts entered into by legal practitioners in the 
course of trade or business, because that power 
appertains to the field of contracts and not to the 
practice of the profession of law. Since the High 
Court had no power to make a rule rendering a 
contract entered into by a legal practitioner void, 
if it made such a rule, the rule itself would be 
void; and so tho rule in question cannot be read 
as impliedly rendering a contract void. 

[ 10 ] The matter, however, can be looked at 
from another stand.point. The practice of the 
learned professions including that of law has 
always been considered to bo superior in honour 
and dignity to the plying of a trade or the carry¬ 
ing on of a business. It has further been consi¬ 
dered that in order to maintain the dignity and 
the traditions of the Bar one may not carry on a 
trade or business. The rule in question, therefore, 
is a rule of discipline or conduct for legal practi¬ 
tioners. It is not its intention to render void any 
individual contract which may be entered into by 
a legal practitioner. 

[11] The remarks of the Full Bench case of 
this Court in Mt. Bhaqwan Dei v. Murarilal, 1916 
all. l. j. 962 F.B. are decisive of the question 
before us. In that case an assignment of mort¬ 
gagee rights was taken by a patwari in the name 
of his mother and a suit on the basis thereof was 
brought. Rule 10 of the rules framed by the Board 
of Revenue' provided that: 

‘ Every patwari is forbidden to engage in trade or . 
moneylending or under any circumstances to borrow 
money from any land-holder or cultivator of his circle; 
and to own or cultivate any land on any tenure within his 
circle.” 

The rule was framed by the Board in exercise of 
the powers granted to it for regulating 
“appointment of Kanungos and Patwaris, their services, 
qualifications, duties, removal, punishment, suspension 
and dismissal.” 


Walsh, J. observed: 

^rd to the rules, I think it very doubtful whe¬ 
ther the power to make rules relating to the appointment, 
dismissal and so forth of a patwari, under Section 234, 
confers any right to qualify the general law with regard 
to contracts or anything else, and I think the draftsman, 
who drew these rules, knew his business too well and 
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therefore omitted to do any such thing. In my view, a 
rule declaring contracts void would have been ultra vires, 
but that no such intention was ever contemplated is 
1 think clearly indicated by the penalty provided bv R. II 
which immediately follows the prohibition in R. 10." 

On the same day, the same Full Bench decided 
another case reported in Kamala Devi v. Gur 
Dial, id ALL. L. j. 909, in which a Kanungo had 
purchased the equity of redemption of a property 
in the name of his wife in contravention of it. 311, 
Government Servants’ Conduct Rules framed by the 
Local Government. It was held that the rule by 
itself did not make the transfer to the Kanungo's 
wife null and void nor could the transfer be 
considered void on the ground of public policy. 

[ 12 ] In Ravi Singh v. Mst. Ragliubansa , a.i.r. 
1923 oudh 3, Kanyaiya Lal J. C. had a case of a 
legal practitioner who had taken a mortgage in 
his wife’s name. He held: 

There is a wide distinction between a contract which 
it may be improper for a pleader to enter into without the 
sanction of J. C.’s Court and a contract the toleration of 
which is so injurious to the public welfare that even as 
between the parties who have voluntarily entered into it, 
the Courts will refuse to enforce it. The question in such 
cases is really one of professional etiquette rather than of 
public policy and the contract cannot be regarded as 
invalid." 

[13] In Ram Krishna v. Narayan, 40 nom. 126 , 
debts were contracted in a trade carried on against 
the Government Servants’ Conduct Rules by a 
Government servant. The Government Servants’ 
Conduct Rule in question was as follows: 

"A Government servant may not, without the previous 
sanction of the Local Government engage in any trade or 
undertake any employment, other than his public duties." 

It was held that these contracts could not be 
termed as immoral or improper within the mean¬ 
ing of Hindu Law and were not invalid. 

[14] In Dharxvar Dank Ltd. v. Mohammed 
Hayat , a. i. R. 1931 nom. 209, a Government 
servant in contravention of rules had acquired 
property. It was held that such acquisition was 
not illegal because the Govt. Servants’ Conduct 
Rules were not based on any statutory provision 
but were merely rules of conduct. It was pointed 
out that there was a clear distinction between the 
conduct of a person and the subject-matter of a 
contract: 

"Though the conduct of a person might be opposed to 
public policy the subject-matter of the contract is not 
necessarily opposed to public policy in the absence of any 
statutory prohibition." 

[15] On behalf of the appellants, however, our 
attention has been invited to the following cases: 
Langton v. Hughes , (1813) 105 E. R. 222 ; Denslcy 
v. Bignold, (1822) 106 E. R. 1214; Cope v. Rowlands , 
(1836) 150 e. r. 707; Fergusson v. Norman , (1838) 
132 E. R. 1034; Victorian Daylesford Syndicate 
v. Doth , (1905) 2 ch. 624; Whiteman v. Sadler , 
(1910) a. c. 514; Anderson Ltd. v. Daniel , (1924) 
l k. n. 138; Sahibunnissa v. Abdul Ghafur , 34 
ind. cas. 360 (oudh); Ramanayudu v. Suryade- 
vara Sectharamayya , A. I. R, 1935 Mad. 440 (F.B.); 
Ramlal v. Ram Din , 1941 ALL. L. J. 370 and Sugno- 
mal Kirpomal v. Moosaissa , a.i.r. 1943 sind 219. 


[16] In Langton v. Hughes, (1813) 105 e. r. 222, 
there was a suit by a druggist for the recovery of 
price of articles sold to a brewer. The brewer had 
been prohibited by Statute 42 ceo. 3, c. 38, s. 20, 
from using anything but male and hops in brew¬ 
ing beer. The druggist had sold, not malt and 
hops, but other articles with the full knowledge 
that they were to be used for brewing beer. It was 
held that the druggist could not recover the price 
of the articles sold. 

C 17] In Bensley v. Bignold , (1822) 106 E. R. 1214, 
a printer had failed to put his name upon the 
work which he had printed, as required by 39 ceo. 3, 
c. 79, s. 27. It was held that he could not recover 
for labour or materials used in printing the work. 
Best J. observed: 

“The distinction between ‘mala prohibits ami ‘ mala 
in sc' has been long since exploded. It was not founded 
upon any sound principle, for it is equally unfit, that a 
man should be allowed to take advantage of what the law 
says he ought not to do, whether the thing be prohibited, 
because it is against good morals, or whether it be pro¬ 
hibited, because it is against the interest of the State. 
The object of the 39 Geo 3 was to provide the most effectual 
means of discovering the authors of every publication, in 
order that they might be made answerable for thecontents, 
and for that purpose, it has directed, that all the parties 
concerned in bringing the publication into the world, 
whether printers or publishers, shall be made known. 
Here, the printer’s name has not been printed upon the 
publication as required by the Act of Parliament, and that 
being so, there is no legal contract on which an action can 
be founded, inasmuch as the thing was done in direct 
violation of the law." 

In this case the requirement of the law was in 
the general public interest .and was not collateral 
to the contract. The law required tlmfc a certain 
thing shall bo done in printing the work, namely, 
that the printer’s name shall he put upon it. This 
requirement was for tbo benefit of the public in 
general. The printer, having acted in violation of 
statutory requirements, could not recover for 
labour or materials. 

[18] Iu Cope v. Rowlands , (1836) 150 E. R. 707, 
a broker, without taking out a licence required by 
Statute, had entered into transactions on behalf 
of his principals. It was held that he could not 
maintain an action for the recovery of commission 

due to him. Parke B., observed : 

"It is perfectly settled that where the coutract which 
the plaintiff seeks to enforce, be it express or implied, is 
expressly or by implication forbidden by the common or 
Statute law, no Court will lend its assistance to give it 
effect. It is equally clear that a contract is void if prohi- 
bited by a statute, though the statute inflicts a penalty 
onlv, because such a penalty implies a prohibition: Bartlett 
v. Vinor , (1692) Carth. 251. And it may bo safely laid 
down, notwithstanding some dicta apparently to the con¬ 
trary, that if the contract be rendered illegal, it cm make 
no difference, in point of law, whether the statute which 
makes it so has in view the protection of the revenue or 
any other object. The sole question is, whether the 
statute means to prohibit the coutract ?" 

[19] After holding that since the statute prohi¬ 
bited the broker to act without taking out a 
licence, he could not recover his brokerage, his 

Lordship further observed : 

"The distinction between this and the case of Ex parte 
Dyster , (1815) 2 Rose 256, which was cited on behalf of 


4933 


Sharan Behari Lal v. Kanbaiya Lal (Agarwala J.) Allahabad 279 


U 


tha plaintiff, is very clearly explained by Lord Eldon iu 
liis judgment. The prohibition to act without admission, 
is statutory; the regulations adopted by the Mayor k Court- 
cl Aldermen in the case of admitted brokers arc not; they 
are purely municipal, and have not the force of a general 
law; the only consequences of their violation are those 
which the regulations prescribe.” 

[ 20 ] The distinction between the present case 
and Cope's ease , ((1836) 150 e. K. 707) is the same 
as existed between the Cope's case and the case of 
Ex parte Di/stcr, (1815-2 Rose 256). 

[21] Iu Fergusson v. Norman , (i$36) 132 e. R. 
1034, a pawnbroker had advanced loans to a per¬ 
son without observing the formalities required by 
s. 6, Pawnbrokers’ Act, e. g., the enactment was 
that every person who, after the commencement 
•of this Act, shall, by way of pawn or pledge, take 
from any person whatsoever goods or chattels of 
any kind whatsoever, whereon shall bo lent any 
sum exceeding 5s., shall forthwith, and before he 
shall make, and advance or lend money on such 
pawn or pledge, enter the same in a book in a 
particular manner. The section required other 
duties also to be performed; some of which were 
to inquire the place of abode of the party who 
brought the goods, whether he be a lodger or 
house.keeper, and to put a certain mark according 
to the fact, H. or L., on entering the loan. This 
section further dirooted that the pawnbroker shall, 
at the time of taking any pawn or pledge, give a 
duplicate in a particular manner. Tho pawn¬ 
broker had not observed those formalities iu 
taking the pawns. It was held that he could not 
maintain a lien on them against the assignees of 
the pawner. Tindal C. J. observed : 

“Upon looking at that section, the requisites that are 
made necessary are those that are to precede the contract, 
•and to accompany and make it out; they arc not, as has 
been contended, collateral to the contract itself. A dis¬ 
tinction may easily be drawn us to those duties imposed 
on the pawnbroker which are entirely collateral to the 
individual contract; and it would be too much to say, 
because he had observed the enactment of the statute in 
such raatUrs, that therefore, the contract made by him 
should be void. Suppose an instance in which his name 
wm required to be put up over tho door, and some mistako 
iiad been made. A peualty is given for not putting np tho 
name; but it would not follow that contracts entered into 
oy an individual whose name had been incorrectly spelled, 
would bo therefore void.” 


Then quoting the section, His Lordship observed 
It appears, therefore, that there are acts to bo done b 
the pawnbroker before and at the time of entering inti 
the contract; and it is quite evident that the statute wa 
passed not only for the purpose of protecting the numerou 
parties who borrow money on small pledges, but also th. 
Public, against frauds committed on third persons, th, 
real owners of goods, by pledging their propertv witbou 
theu consent; for the pawnbrokers’ entries would facilitate 
the detection of any fraud or robberies so committed 
Ahis therefore, being the object and intention of th, 
JjepBlature and the requisite being such as arc to be per 

and P revi0Qsl y ‘o, entering into th. 

1 ‘ hlnk the contract must be held to be void 
notmthstandjng there are specific penalties for the omis 
®on ox such requisites.” 

[ 22 ]I In Victorian Daylesford Syndicate, Ltd 

( l .® 05 ) 2 °h- 624, a money-lender havinc 
got himself registered under the Money-lenders 


Act, 1900, had advanced monies in the course of 
his business as a money-lender. It was held that 
he could not recover. 

[23] In Whiteman v. Sadler , (1910) A. c. 514, a 
money-lender was held to have carried on busi¬ 
ness “in more than one name" within the mean¬ 
ing of s. 2, sub-s. l (b), Money-lenders’ Act, 1900, 
and incurred the penalty imposed by s. 2 , sub- 
s. ( 2 ) of the Act. The principle of law laid down 
by Parke B. in Cope v. Rowlands, (1836.150 E. R. 
707) and by Tindal C. J. in Fergusson v. Nor - 
man , (1838-132 e. R. 1034) was approved but it 
was held that contravention of tho statute did 
not render the contract void because tho money¬ 
lender had acted in the registered name, although 
the registration was not correct. 

[24] In Anderson Ltd. v. Danial , (1924) l K. B. 
138, there was a sale of an article used as a ferti¬ 
liser of the soil without giving to the purchaser 
an invoice stating what the respective percentages 
(if any) were of certain chemical substances con¬ 
tained in the article. This was in contravention 
of s. 6. sub-s. 1 , Fertilisers and Feeding Stuffs 
Act, 190G; it was held that the sale was void 
altogether. Section 6, sub-s. 1 of the Act provided: 

“If any person who sells any article for use as a ferti¬ 
liser of the soil.fails without reasonable excuse to 

give, on or before or as soon as possible after the delivery 

of the article, the invoice required by this Act ;.ho 

shall without prejudice to any civil liability, bo liable on 
summary conviction to a penalty. 0 

It was also observed that the object of the statute 
in requiring the vendor to give tho statutory in¬ 
voice and imposing on him a penalty in the event 
of his default was to protect the purchasers of 
fertilisers and the effect of non-compliance with 
the requirement was not merely to render the 
vendor liable to the penalty, but also to make the 
sale illegal and preclude the vendor from suing for 
the price. 

[25] In Sahib-uiunissa v. Abdul Gliaffur , 34 
ind. cas. 360 (oudh), a pleader in Oudh had ad¬ 
vanced loan to one of his clients upon ail usufruc¬ 
tuary mortgage. In doing this, he acted against a 
rule framed under the Legal Practitioners Act, re. 
quiring him to give notice to tho Judicial Com¬ 
missioner of his intention to enter into trade or 
business or to advance money on interest to any 
person. It was held that the conduct of the prac¬ 
titioner was against public policy and the contract 
was void. This decision is entirely in conflict with 
the two Full Bench cases of this Court referred to 
above and cannot be considered as laying down 
good law. 


[ 26 ] In Sundrabai Sitaram v• Alanohar 
Dhondu , a. i. r. 1933 Bom. 262 , a police officer 
had purchased property in contravention of a 
statutory prohibition contained in S. 33 , Bombay 
District Police Act, which runs as follows: 

“No police officer shall engage in trade or be in any way 
concerned either as principal or agent, in the purchase or 
sale of land within the district wherein he is employed or 
in any commercial transaction whatever, without the per- 
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mission of the Magistrate of the district or of Govern¬ 
ment. ” 

It was held that the transaction of sale was void 
as the section must bo construed as prohibiting 
the transaction. Apparently it was considered, in 
that case, that the statute contained an express 
prohibition for a police officer to be concerned in 
the purchase or sale of land within the district 
where he is employed, and that there was nothing 
to show that the prohibition was made simply by 
way of a rule of conduct for police officers, for the 
purpose of maintaining discipline. The learned 
Judges who decided that case pointed out that the 
case of a similar prohibition, if made by rules, 
would be different. The facts of that case, there¬ 
fore, were entirely different from the facts in the 
present case. 

[27] In Chava Bamanayudu v. Seelaramayya , 
a. I. r. 1935 Mad. 440, a promissory note was exe¬ 
cuted for advances to be made by the plaintiff for 
the partnership in an Abkari business with defen¬ 
dant 1 who had obtained a licence to run an 
Abkari business but had not obtained the Collec¬ 
tor’s permission to work the Abkari shop in part¬ 
nership. Clause 27, General Sales Notification, 
provided : 

“No privilege of supply or vend shall be sold, transferred 
or sub.rented without the collector’s previous permission. 
Nor, if the Collector so orders, shall any agent be appoint- 
ed for the management of any such privilege without his 
previous approval.” 

It was held that the effect of this provision in 
the Notification was that a partnership in Abkari 
business was prohibited unless the previous per¬ 
mission of the Collector had been obtained. It was 
also held that the contract of partnership in 
Abkari business was void. It will be observed that 
in this case there was a direct prohibition of the 
license being transferred or sub-rented. 

[ 28 ] In Ram Lal v. Ravi Din , 1911 all. l. j. 
370, some Railway servants had taken a mortgage 
by conditional sale in contravention of s. 137 (3) (b), 

Railways Act which provided : 

“A Railway servant shall not in contravention of any 
direction of the Railway Administration in this behalf 
engage in trade.” 

It was held by Ismail J., that an isolated transac- 
tion could not mean “engaging in trade or money- 
lending business" and so the transaction was not 
void. It is contended that by implication the 
learned Judge held that if the plaintiffs in that 
case had done regular money-lending business, the 
transaction would have been void. We do not 
consider that this is the effect of the decision. 

[29] In Snqnomal Kirpomal v. Moosaissa, 
A. I. R. (30) 1943 Sind 219, a licensed vendor had 
supplied intoxicating liquor on credit in contra¬ 
vention of a rule made under the Bombay Abkari 

Act. The rule was as follows : 

"The licensee shell not sell liquor on credit nor shall he 
receive nny wearing apparel or ornament, or any consi¬ 
deration except c m or currency notes for nny liquor that 
he may sell, nor siall he give free doles of liquor to any 
person.” 


It was held that this rule was made for social 
and moral purposes and therefore the licensee 
could not recover the price of the liquor supplied 
by him on credit. The rule was made under 
s. 35 (a), Bombay Abkari Act which authorised 
the Commissioner to make rules prescribing the 
restrictions under and the conditions on which 
any license, permit or pass might be granted and r 
such license might contain a condition prohibiting 
the sale of intoxicating liquor except for cash. It 
will be observed that the rule in question in that 
case was found to have been made lor social and 
moral purposes, and the benefit of society in 
general. 

[30] We may also notice a few other cases, 
though not cited at the bar. 

[31] In Smith v. Manhood, (1845) 153 e. r. 
552, there was a sale of tobacco by a person con¬ 
trary to the provisions of the Excise License Act, 

G Goo. 4 , c. 81 , which subjected to penalties any 
manufacturer of, or dealer in, or seller of, tobacco, 
who did not have his name painted on his enter¬ 
ed premises in manner therein mentioned; or who 
shall manufacture, deal in retail or sell tobacco 
without taking out the licenso required for that 
purpose. It was held that the effect of the provi¬ 
sions was merely to impose a penalty on tho 
offending party for the benefit of the revenue. 

[ 32 ] In Baity v. Harris , (1849) 116 E. R. 1109, 
the case was of an assumpsit for goods sold and 
delivered. It was held that a contract of sale was 
not void merely because the goods were liable to 
seizure and forfeiture to the Crown and under the 
Excise Laws the maker of the goods was liable to 
a penalty. 

[33] In Smith v. Lindoo, (1858) 140 E. R. 1138, a 
person without taking out a licence required by 
the Statute 6 Ann. c. 1C, acted as a broker in the 
city of London and according to a usage of trade 
paid for the shares. It was held that though he 
could not recover his commission, the contract of 
purchase and sale itself was not void and that 
therefore, he could recover the money paid or 
behalf of his principal for the purchase of the 
shares. This case should be read as supplement¬ 
ing the decision in Cope v. Rowlands , (1836) 150 
E. R. 707. 

[ 34 ] It appears to us that the following proposi¬ 
tions are deducible from the decided cases: 

(1) The question whether a particular transac¬ 
tion falls within the purview of a prohibitory 
statute is manifestly one of construction, and the 
question to be asked in each case is whether the 
statute means to prohibit the contract, Cope v. 
Rowlands , (1836) 150 E. R. 707. 

(2) When a transaction is forbidden, the grounds 
of the prohibition are immaterial. Thoro is no 
difference between ' mala prohibits (that is, things 
which if not forbidden by positive law would not 
bo immoral), and 1 mala in se' that is things 
which are so forbidden as being immoral', Bensleyl) 
v. Bignold , ( 1822 ) 106 e. r. 1214. 
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( 3 ) The imposition or non-imposition of penalty 
by the legislature for a specific act or omission is 
no sure criterion whether the legislature intended 
to prohibit the, contract. Even in cases where a 
penalty is provided for the breach of statutory 
provision, the contract need not necessarily be 
considered to bo void : Smith v. Mawhood, (1845) 
153 E. R. 552 and Baily v. Harris , (1S49) 116 E. R. 
llOy. The absence of a penalty does not prevent 
the contract from beiDg held void : Sundrabai 
Sitaram v. Manohar , a. i. R. 1933 Bom. 262. 

( 4 ) If the context shows that the object of the 
legislature in imposing conditions for the conduct 
of any particular business or profession is the 
maintenance of public order or safety or health, 
whether or not it was also for the protection of 
revenue the non-observance of the conditions 
render the contract void: Langton v. Hugliesjisu) 
105 E. R. 222; Bensley v. Bignold , (1S22) 106 e. r. 
1214; Anderson Ltd. v. Daniel , (1924) 1 K. B. 138; 
Bamanayudu v. Suryadevara Seetharamayya , 
a. 1 . r. 1935 Mad. 440 (i'.B.)and Sugnomal Kirpo- 
mal v. Moosaissa , a. i. r. 1943 bind 219. 

(5) Where the prohibition or conditions imposed 
for the conduct of any particular business or pro¬ 
fession are intended for the benefit of a particular 
class of persons dealing with those on whom the 
condition is imposed, the contract between such 
persons and the persons for whose benefit condi¬ 
tions are imposed is rendered void : Cope v. Bow- 
lands, (1836) 150 E. r. 707; Ferguson v. Scrman , 
(1838) 132 e. r. 1034; Victorian Day Resford 
Syndicate v. Dott, (1905) 2 ch. 624; Whiteman v. 
Sadler , (1910) a. c. 514 and Sundrabai Sitaram 
v. Manohar Dhondu , a. I. r. 1933 Bom. 262 but 
the further contract entered into with other per- 
sons for whose benefits the conditions are not 
imposed is not rendered void : Smith v. Lindoo , 
(1858) 140 E. R. 1138. 

(6) Where the conditions are imposed merely for 
a collateral purpose for the convenient collection 
of the revenue, (1845) 153 E. r. 552, or for the 
maintenance of discipline in a class of persons or 
for the dignity or integrity of a certain profession 
and is not intended for the benefit of persons 
dealing with the person on whom the condition is 
imposed the contract is not void. Where those 
conditions are imposed by a rule framed under a 
power conferred for the purpose of laying down 
conditions for admission or appointment, dis¬ 
missal or suspension, they are deemed to be for 
the collateral purpose of the maintenance of disci¬ 
pline or the dignity or integrity of the profession 

^vice, and the contract is not rendered void, 
though the non-observance of conditions may 
entail punishment of the offender: Bhagwan Din 
?. Murarilal , 1916 all. l. j. 962; Kamala Devi v 
CrurdtaZ, 1916 all. l. j. 969; Bam Singh v. Mt 
mghubansa , a. i. r. 1923 oudh 3; Ramkrishna v. 
^araya n( 40 Bom. 126 and Dharwar Bank Ltd . 

Mahomed Hayat , a. i. r. 1931 Bom. 269. 


[ 35 ] In the present case it appears to us that the 
restrictions imposed upon the legal practitioners 
not to engage in trade or business are intended to 
maintain the dignity and integrity of the profes¬ 
sion and are not intended for the benefit ot those 
who may deal with legal practitioners but in their 
capacity as ordinary citizens. Take the illustra¬ 
tion of a legal practitioner entering into specula¬ 
tive transaction and losing heavily in the share 
market in a series of transactions which may 
amount to trade or business. Can it be said that 
the person with whom the contracts were made 
is not entitled to recover sums of money which 
became due to him upon the contracts? lie can 
recover only if the contract is not void. There is 
no doubt that he can recover. The contract is, 
therefore, not a void contract even though it lias 
been made in the course of business or trade. The 
nature of the penalty that the legal practitioner 
engaging in trade or business incurs also gives an 
indication whether the law intends contracts to 
be treated as void or not. The only penalty is 
that the legal practitioner renders himself liable 
to be suspended or removed from practice. He 
does not incur any other liability, which also 
suggests that by the non-observance of the condi- 
tious imposed upon him he dees not act against 
the State as a whole, but acts against the disci-! 
pline, dignity or the honour of the profession to 
which he belongs. In this view of the matter, it 
is immaterial that the prohibition not to enter 
into trade or business is contained in a Statute, 
e. g. in s. 15, Bar Councils Act, or is contained in 
a rule framed by the High Court or some other 
body. 

[36] We are, therefore, of opinion that thel 
mortgage in suit was not void on any of the 1 
grounds suggested by the defendauts-appellants.' 
There is no force in this appeal, and it is dis¬ 
missed with costs. 

B/K.S. Appeal dismissed. 
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Bam Gopal and others, Plaintiffs-Appcllants 
v. Ajodhia Prasad and another , Defendants - 
Respondents . 

Second Appeal No. 336 of 1944, D/- 7-10-1949. 

(a) Civil P. C. (1908), O. 34, R. 1 _ Person setting 
up paramount title. 


A person setting up a title paramount to that of tho 
mortgagor and the mortgagee should not be joined ns a 
f»rty in the mortgage suit for he is neither interested in 

o e p ra ,° r !f. S f„“°. urity nor in tho r 'R hts of redemption : 

C * ’ A I1{ - 1916 P- O. 18 and A.I.R. 1918 

All. 81, Foil. 

Anno. C. P. C., O. 34 K.1N.5 Pt. 4. ' J 

CivU P. C. (1903), S. 47-Claim questioning 
validity of mortgage decree. b 

Where the plaintiffs claim that they were the owners of 
the mortgaged property and that the mortgagors were not 
competent to make the mortgage and therefore tho mort- 
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gagee's suit should not have -been decreed, the claim 
questions the very validity of the decree ; such a question 
is beyond the scope of S. 47 and can be decided by p. suit. 
Case law reviewed. [Paras 5 and 7] 


Anno. C. P. C., S. 47 N. 4G Pt. 5. 

Sri Ham, for Appellants Nos.lA, IB and 2 to i\ Ryder 
JIusain, for Hcspondent No. I. 
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Judgment_This is the plaintiffs’ appeal 

•against the appellate decree of Mr. Tribeni Prasad, 
Civil Judge, Bahraich dated 22-7-1944. 

[ 2 ] The plaintiffs stated that moro than 20 
years before the date of the suit, their father 
Mata Din and his live sons including 4 plaintiffs 
and defendant 2 Misri Lai, had a private parti¬ 
tion of their property whereby their father gave 
up all his interest in family property which ac¬ 
cordingly was equally divided between 5 sons. In 
1920, defendant l fraudulently obtained a mort- 
gage-deed from their father and their brother 
Misri Lai. defendant 2 , in respect of the property 
in list n (nos. 243, 275C) and that this mortgaged 
property has no connection whatsoever with the 
property in list a (nos. 235, 257, 287 and 288). 

On the basis of this mortgage-deed, defendant l 
tiled a suit for sale in May 1937. In this suit, the 
plaintiffs as their father was dead, were impleaded 
as his legal representatives. The plaintiffs filed 
written statement claiming paramount title in 
respect of 4/fiths of the mortgaged property. No 
issue was, however, framed on this paramount 
title. The suit was decreed in October 1937 and an 
appeal against the preliminary decree was dismis¬ 
sed on 31 .3-1938. A final decree was obtained in 
1941 and in execution of the decree the plaintiffs 
objected under s. 47, Civil P. C. Their objection 
was dismissed in 1942. 

The plaintiffs alleged that they feared that the 
executing Court might sell their property thinking 
that the property in lists a and R was the same, 
that in any ease oven if it be so, they had their 
right of ownership in respect of 4 5ths share in 
the property and thus it is not saleable in execu¬ 
tion of the mortgage decree. They accordingly 
prayed for a declaration that the properties in 
lists a and b are entirely different and that in 
any case they have 4/5ths share in the properties 
in the lists a and n and that it cannot be attach¬ 
ed or sold in execution of the mortgage decree. 

The suit \ns t-oiitested on various grounds and 
one of them with which we are concerned now in 


appeal was that the claim of the plaintiffs could 
have been decided only under s. 47, Civil P. C., 
and a separate suit, therefore, was not maintain¬ 
able. The learned trial Court thought that the 
claim of paramount title sought to be agitated in 
suit was a question relating to execution, discharge 
or satisfaction of the decree between parties to 
the suit and therefore the present suit was not * 
maintainable. The suit was accordingly dismissed. 
The plaintiffs went up in appeal and the learned 
lower appellate Court has also agreed with the 
trial Court and accordingly the appeal was dis¬ 
missed. 

[3] In the present appeal it is urged that both 
the Courts below have gone wrong in thinking 
that the claim made by the plaintiffs raised a 
question relating to satisfaction, discharge or exe¬ 
cution of the decree, that in fact their claim chal¬ 
lenged the very validity of the mortgage decree 
and therefore such a question could not have been 
decided in execution proceedings under s. 47, Civil 
P. C. I have heard the learned counsel and am 
satisfied that this contention must prevail. 

[4] Admittedly the plaintiffs were impleaded in 
the mortgage suit as legal representatives of their 
deceased father who was one of the mortgagors. 

In that capacity they could not possibly set up 
their paramount title against the mortgogor and 
the mortgagee. It is settled law that a person set¬ 
ting up a title paramount to that of the mort-| 
gagor and the mortgagee should not be joined as 
party in the mortgage suit for ho is neither in-| 
terested in the mortgage security nor in the. 
rights of redemption ... see Nilkanth Baiterji v. 
Surcsh Chunder , 12 ind. App. 171 (r. C.) and 
Radha Kunwar v. Reoti Singh, 43 ind. App. 187 
(p. 0 .). In Gobardhan v. Dianna Lai, 40 all. 584, 
it has been held that in a suit brought by a 
mortgagee to enforce his mortgage, a person 
claiming a title paramount to that of the mort¬ 
gagor and the mortgagee is not a necessary party, 
and the question of paramount title could not be 
litigated in such a suit. It follows that oven if 
titlo paramount had been set up in the suit of 
1937 as in fact it was, it would have been unneces¬ 
sary to decide it in that suit. In point of fact no 
issue on titlo paramount was framed or decided. 

[ 5 ] The plaintiffs’ claim in the present suit was 
that they were the owners of 4/6tbs of the mort¬ 
gaged property and the original mortgagors their 
father and their brother defendant 2 wore not 
competent to make the mortgage and therefore 
the decree was one which ought not to have been 
made. The question raised was not one relating 
to execution, discharge or satisfaction of the 
decree but the very validity of the decree in 
execution was challenged. This is amply supported 
by Ramaswamy Chcllyar v. U Tun Tha t a. i. R- 
1940 Rang. 161. 

In that case the mortgagee after the passing 
of the final decree applied for sale. During the 
pendency of the proceedings, the mortgagor diea. 
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His logal representative who was brought on the 
record then raised an objection to the sale on the 
ground that the mortgaged property belonged 
solely to him and the mortgagor had no right, 
title or interest therein. It was held that the 
objection did not fall under s. 47, Civil P. C., and 
the objection being to the validity of the decree 
^ itself proper remedy was by way of separate suit. 
Reliance was placed on Sanwal Das v. Bismillak 
Begum, 19 ALL. ISO; Liladhar v. Chalurbhuj , 
21 all. 277; Jagar Nath Singh v. Shiv Ghulam 
Singh, 31 ALL. 45 and Tirumlraju Bahadur 
Deva v.Mahant Dossji Varu, 32 Mad. 429. 

The learned Judge quoted a passage from San. 
wal Das v. Bismillah Begum, 19 all. 480 where- 
in was pointed out the difference between the 
proceedings of sale in a simple money decree and 
the proceedings of sale in a mortgage-decree. It 
was pointed out that in selling the property under 
a simple money decree the Court has to enquire 
whether the property attached is the judgment- 
debtor but 

“where, however, the decree is a decree for sale under the 
Transfer of Property Act now 0. 84, Civil P. C., the Court 
■executing the decree must sell the property described to be 
sold and 1 ewe any one objecting to the execution of the 
decree against that particular property to such remedy as 
he may have by a suit or by resistance to the possession of 
the purchaser.*' 

In Haniidgani v. Ammasahib, a. i. n. 1941 Mad. 
898, a Pull Bench of the Madras High Court ap- 
* living Tirumalraju Bahaditr Deva v. Mahont 
Dossji Varu , 32 Mad. 429 which was relied on in 
Ramaswamy Chettyar v. U Tun Tha, a. i. r. 1010 
Rang. 161 held that a person who has been brought 
into Court in proceedings in execution of a mort¬ 
gage-decree merely us the legal representative of 
the judgment-debtor is not compelled to have his 
own claims to the property in suit decided in the 
•execution proceedings and he can establish his 
rights by a separate suit. It was also pointed out 
that m execution proceedings arising out of monev- 
decrees, questions relating to property attached 
stand on an entirely ditrerent footing ns they do 

uot call into question the correctness of the 
decree. 

[6] For respondents reliance wns placed on 
Riam Ala v. Girdhan Lai, a. i. r. i 92 7 oudh 
120 , Lachhoo v. Firm Munni Lai Babu Lai 
A. i. r. 1935 all. 183; Imliaz Bibi v. Kabia Bibi', 
°rni *r-' P ulla r v - Shlh Lai, 39 ALL. -17; Piare 

riu Jr A o lfl r! PH 1, A< l - R ' 1923 ALL - '"i and 
Ghhettiar 6. Ii. U. M. R. M. Firm v. Tea Ec 

A 1 r. 19 27 Rang. 273. The first four cases 
, all related to money decrees in which legal rente 
sentatives of the judgmeutdebtor claimed attached 

S r i y J° be , “ 3 and not of the original judg- 
ment. debtor an d it was held that such a question 
relates to execution, satisfaction or discharge of 
tlie decree under s. -17, Civil P. C. 

P al V - Kislian Lal < A. I. R. 1928 ALL. 
tZIo l toa mortgage.decree and there, legal 

Presentative of the transferee of a portion of the 


mortgaged property who himself was a party to 
the suit claimed his paramount title by purchase 
and said that the property sought to be sold was 
not included in the mortgage-decree. His objec¬ 
tion was examined and dismissed under s. 47, 
Civil P. C. The person then filed a suit for de¬ 
claration of his title. It was held that no suit lay. 
It is clear from the facts of this case that the 
validity of the decree itself was not challenged 
and so the question clearly was of s. 47, Civil P. C. 

Ckeltiar S. E. M. M. E. M. Firm v. Teo Ee 
San, a. i. k. 1927 Rang. 273 was also the case of a 
personal decree and not of a mortgage-decree in 
which the legal representative of the deceased 
judgment-debtor raised an objection to the attach¬ 
ment of $ome property of the deceased in his pos¬ 
session and it was held that the objection claiming 
paramount title should he decided under s. 47, 
Civil P. C., and not by a separate suit. Authori¬ 
ties, therefore, relied upon by the Courts below 
and respondents are those in which the validity 
of the decree was not in question. 

[7] It is clear that the claim of the plaintiffs in 
the present case questions the validity of the 
mortgage-decree itself in respect of the mortgaged 
property and such a question is clearly beyond 
the scope of s. 47, Civil P. C., and’ can be 
decided by a suit. Accordingly I allow this appeal, 
set aside the decree passed and direct that the 
suit shall be readmitted to its original number 
and shall be disposed of on merits according to 
law. Costs shall abide the result. 

B/V.B.B . Appeal allowed . 
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Raghubar Dayal and V. Bhargava JJ. 

Abdul Lai if Ehan — Judgment.debt or — Jp- 
pellanl v. Mt. Sikander Begum — Decree-holder 
—Despondent. 

Execution F. A. No. 1S2 of 1916, D/- 8-12-1949. 

(a) Civil P. C. (1908), S. 48 — Instalment decree 
with default clause—Execution application to recover 
entire amount-Limitation Act (1908), Art. 182(7)- 
Evidcnce Act (1872), S. 115. 

In the cise of nu instalment decree with a default 
clause, a mere communication to the judgmeut-debtor of 
the decree-holder's tftkiug out exccutiou bv enforcin'' the 
default clause would not justify the conclusion that the 
judgincut-debtor must have acted iu some such manner 
that anv further change of mind by the decrce-holder 
wou'd aliect him prejudicially. It is for the jiulgmont- 
debtor to show in every case that his conduct was intlu- 
encedbytho alleged representation of the decreo-holder 
and that the change in the attitude of the decree-holder 
would affect him adversely. Where no allegation of pre¬ 
judice is made by the judgment-dehtor the decree-holder is 
not barred from having the benefit of executiug his deereo 
against the judgment-debtor as an instalment decree which 
has not come to an end by his previous applications for 
exeoution to recover the entire decretal amount. 

Ann °- ?I 0 P - C, > S> 18 > N - 12 > 6 and 7; Lim^AcP 

Art. 182, N.-13G, Pts. 10 to 18. 

(b) Limitation Act (1908), Art. 182 (7)-Instalment 
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In the ease of an instalment decree with a clef lult clause, 
an application for execution to recover the eutire amount 
must be deemed to include a prayer for execution of the 
smaller amounts relating to the instalments which had 
fallen due. The decree is one, and one only. It remains an 
instalment decree so long ns the default clause is not effec¬ 
tively enforced and the right of the decree-holder to exe- 
cute the decree as an instalment decree coin s to an end. 
Any application for execution, whatever be the nature of 
prayer, would be a valid application, for execution and will 
be suilicient to save limitation for subsequent application 
to recover the instalments. U*ara IS] 

Anno. Lim. Act, Art. 1S2, N. 133. 

Ishaq Ahmad—for Appellant\ Wahecd Ahmad Khan — 
for llcspmdcnt. 
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Raghubar Dayal J. — This is a judgment- 
debtor's appeal against an order of the Civil Judge, 
Bareilly, partly dismissing his objection to the 
execution of a decree against him in favour of the 
respondent to the effect that the application for 
the execution of the decree was time barred. 

[ 2 ] The simple money decree in suit was pass¬ 
ed on 11-5-1932 for us. 7500. The decree allowed 
instalments of rs. 25 a month. It provided : 

“If the defendant fads to pay three consecutive instal¬ 
ments, the plaintilf will be at liberty to realise the whole 
decretal amount in one lot.’’ 

Instalments falling due on 11-7-1932 or thereafter 
were not paid. 

[ 3 ] The decree-holder applied on 5-9-1931 for 
the execution of the decree with respect to the 
entire decretal amount. This application was dis¬ 
missed without satisfaction. Three other applica¬ 
tions with similar prayers were similarly disposed 
of. The present application is the fifth application 
for execution, and was presented on 21-4-1945. It 
may bo just noted here that these five execution 
applications were all presented within three years 
of the respective previous application. 

[4] The objection of the judgment-debtor was 
that the execution application was time barred on 
account of the provisions of s. 13, Civil P. C. This 
objection was accepted by the learned Civil Judge, 
who held that the application for the realisation 
of the entire decretal amount was time barred in 
view of the right to apply for such execution hav- 
ing accrued more than 12 years prior to the insti- 
tution of this application for execution. The 
decree-holder has submitted to this order. 

[ 5 ] The learned Civil Judge, however, consider¬ 
ed the application for execution to be within limi¬ 
tation with respect to all the instalments which 
had fallen duo within 12 years of 21-1-1945, and 
ordered the execution to proceed with respect to 
us. 3600 . He disallowed the application for execu¬ 
tion with respect to the instalments which were 
to fall due after the presentation of the applica¬ 


tion for execution. It may be mentioned here that 
in the operative portion of the order the words 
“within twelve years of the date of the applica¬ 
tion” seem to have been omitted by inadvertence, 
though it directs the execution to proceed with 
respect to ns. 3(500 oulv. 

[G] It is against this order that this appeal has 
been filed. 

[7] The learned counsel for the appellant has 
argued that, once the decree-holder elected to exe¬ 
cute the entire decree, his right to execute the 
instalment decree ceased, lie further pointed out 
that, when no application for execution of the 
instalment decree was instituted within three 
years of the passing of the decree, the present 
application for execution as an application for 
execution of the instalment decree was time 
barred. Lastly, he urged that, if this application 
be taken to be within limitation to recover tho 
instalments, execution could lie only with respect 
to the instalments which had fallen due within 
three years of the presentation of this application 
for execution. 

[3] The order of the Court below appears to be 
correct. The contention that the mere presenta¬ 
tion of an application for execution to recover the 
entire decretal amouut would put an end to the 
instalment decree does not appeal to us. The 
argument really is that tho decree-holder having 
made his choice once, cannot be allowed to revoke 
that choice or be given benefit which he could, 
have got only by revocation of his choice. It is 
said that ho is bound by what he once elects. In 
this connection reference has been made to a num¬ 
ber of cases, but they do not appear to go so far 
as to lay down that a mere expression in an appli¬ 
cation for execution of a desire to execute the 
entire decree by enforcing tho default clause 
would bar the decree-holder from executing the 
decree for tho instalments only, treating the in¬ 
stalment decree as remaining alive. 

[ 9 ] The first case is Bhagwan Das v. Janki , 2 > 
all. 219 . In this case the decree was for sale of 
mortgaged property and directed the amount of 
the decree to lie paid by six annual instalments, 
and it provided that, in caso of default in respect 
to any instalment, the decree-holder would be 
entitled to have it executed with respect to tho 
whole amount. There was such default, and the 
decree-holder got an order absolute under s. 89, 
T. P. Act. Ho then applied for the execution of 
the decree in respect of the whole amount due k 
asked for tho sale of tho mortgaged property. 
The application was dismissed in default of prose¬ 
cution. He then presented a second application 
after three years from the date of tho last app 1 - 
cation. The execution application was disallowed 

as being time barred. It was contended that as 

tho original decree allowed tho amount to be paid 
by instalments the decree-holder could have re- 
ceived instalments and was entitled to apply tor 
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execution for such instalments as had remained 
unpaid. This argument was refuted by these 
observations : 

"This might have been n valid contention had 'the 
decree-bolder not exercised the option of applying for en¬ 
forcement of payment oi tbc whole amount of the decree 
upon default being mu le in the payment of some of tlie 
instalments. As I have already said, be did exercise that 
option and applied f<»r an order absolute under S. «S9. 
Ag*in when on 23-2-1901, lie applied fur execution of the 
decree in respect of the whole amount of it, he sought in 
the exercise of his option to put an end to the instalments 
provided for in the decree. Those instalments could be 
adhered to only in the event oi the decree-holder nut exer- 
cisiug the option which the decree gave him. He having 
elected to put an cud to the instalment arrangement can¬ 
not now fall back on the provisions of the decree relating 
to payineut by instalments. 11 is right to execute the 
decree arose when default was made in the payment of 
instalments, nud ho exercised that right. Therefore it is 
no louger open to him to say that lie could give effect to 
the provisions of the decree and receive instalments." 


These observations do not apply fully to the facts 
of the present case. What hippeccd in that case 
was that the original decree for instalments did 
come to an end once the decree-holder got the 
order absolute under s. 89, T. P. Act. Subsequent 
to the making of the order absolute, the rights of 
the decree-holder were confined to such rights as 
were given under that order absolute. These ob¬ 
servations mean that, by getting the order ab¬ 
solute, the decree-holder had given effect to his 
choice and had deliberately and effectively put an 
end to the instalment decree. They cannot be 
taken to moan that merely because a decree- 
holder just desires to execute the decree in a cer. 
tain manner by taking advantage of the default 
clause, he cannot ignore the default clause and 
fall back upon the original decree, when no such 
order had been passed by the Court as would put 
an end to the instalment decree. His applica¬ 
tion alone does not affect the judgment-debtor in 
any way. 


[10] The next case is Gidabrao Yeshwant 
Nagan Clielabhai, a. i. n. 1 92'S com. 326 . T1 
application for execution with respect to the ei 
tiro decretal amount was held to bo time barn 
in view of s. 48, Civil P. C. After such a findir 
it was observed : 

“He (decree-holder) cannot be allowed to continue 
execu.e tor the instalments as they fall due, as on defai 
the decree was no longer an instalment decree.” 

No reasons are given for these expressions i 
opinion. 

[11] The next case is Paidurang Vishvanat 
v. Maliadco I ishweshwar, a. i. r. 1931 B om. 26 
lhis case supports the appellant’s contention tin 
when the decree-holder hud relied on the defau 
clause and applied for execution with respect f 
the entire decree previously, he could not 1 
allowed to fall back on the instalment part of tl; 

AlS\ ? el,a f ° was P la <*d on the aforesai 

15“* aDd Bombay and also on th 

S£ nl onwoT V ; Chan ^mowda, a. 1 . I 

SifT ( • “5 n ° additional reasons wet 
given for the view that the decree-holder havin 


elected and applied twice to recover the entire 
amount should be held to have treated the instal¬ 
ment decree as at an end. The case reported in 
A. i. R. 1923 Bom. 201 ( 2 ) was not a case about an 
instalment decree with a default clause, but was 
a case in which a certain claim was disallowed in 
view of the provisions of o. 2 , r. 2 , Civil P. C. 

[12J The next case which supports the appellant 
is Gurdin Bhant v. Chhcdi Bhant , 10 Luck. 495. 
In this case Yorke J. observed with respect to the 
contention that the application for execution 
might not have been time barred with regard to 
the instalments falling due on certain dates : 

“Id lnv opinion, even to that extent Ins ajjeal would 
have been entirely without force because the moment the 
decree.holder exercised successfully the option to execute 
his decree for the whole amount, lie at once converted the 
decree from being nn instalment decree into an ordinary 
dccn e for the realisation of the full decretal amount. He 
could not again claim to realise any of tiie instalments as 
they fell due or rather within threa ye.trs from the date 
on which they fell due." 


No reasons for this view are given in the judg¬ 
ment. 

[13] On the other hand, in Peoples Bank of 
Northern India , Ltd . v. Aijaz Ali t 17 Luck. 149, 
a different view was taken. In this case a num¬ 
ber of applications, for execution, taking advan¬ 
tage of the default clause, were filed and were 
consigned to record. The judgment-debtor ob¬ 
jected to the last application and contended that 
it was barred by limitation. It was argued that the 
decree ceased to be an instalment decree as soon 
as the default clause applied and that accordingly 
time must be held to run from then. It was also 
contended that once the decree-holder elected to 
ask for one kind of relief provided by the decree, 
he cannot afterwards change his mind and ask for 
the other. Bennett and Madeley J.J. held at 


"The question is one ‘od which there has been much 
diversity of opinion, but the more recent decisions, parti- 
cularly those of this Court and of the Allahabad High 
Court, support the view that a decree-holder applying for 
execution of such a decree cun rely on the decree as a 
whole for the purpose of limitation, even thourh his appli- 
catjon for the enforcement of the default clause mav be 
barred. \Y e do not cousidcr that the deirec holder’s claim 
is time barred on account of his failure to waive his right 
to claim the entire decretal amouui on the first default." 

[14] The next case is Ismail Bowther v. 
Gomakkani Bowther , a. i. r. 1942 Mad. 679 . It 
was observed: 

“The doctrine of election is not a mere legal prohibition 

? saiDS , t . f e . r chnn 6>ng his mind; it is nn 
equitable doctrine which is applied in law in order to pre. 
vent prejudice being done to the opposite party. If 1 have 
two courses open to me, both of which affected some other 
party, aud I make it known to him by some delibemt a 
act of my choice that I am intending to adopt one of these 
courses «nd not the other, then I cannot be allowed sub- 
sequen y to change my mind to his prejudice. He will 

a f JUSt h '1 future n * tions t0 m y previous conduct 
which has become known to him." 

In that particular case, the decree-kolder’s ap 
plication for execution-as returned to him for 
the correction of certain defects and the decree, 
holder did not re-submit the application. No notice 
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of the application was sent to the judgment- 
debtor. It was held that the decree-holder conld 
change his mind and could proceed to enforce the 
decree as aft instalment decree. This case cannot 
be taken to be an authority for the view that the 
crucial thing which binds a decree-holder and 
stops him from changing his mind is the com. 
muuication of his having put in an execution 
application for the enforcement of the default 
clause to the judgment-debtor. What was held 
really was that the decree-holder would not be 
allowed to change his mind if his previous conduct 
had prejudiced the judgment-debtor in any way. 
It seems to have been presumed that in all cases 
in which the judgment-debtor is informed of the 
decreo-holder’s desire to enforce the default clause 
any change of mind of the decree-holder to enforce 
the decree as an instalment decree would be pre. 
judicial to the interests of the judgment-debtor. 
This question of prejudice is not to be considered 
at this stage when the question for determination 
is whether a decree-holder's application for execu¬ 
tion by enforcing the default clause puts an end 
to the instalment decree. This case, therefore, 
does not support the contention that such a conduct 
of the decree-holder puts an end to the instal¬ 
ment decree. On the other hand, this case re¬ 
cognises the principle that, even after expressing 
his election to rely on the default clause, the 
decree-holder can fall back upon the instalment 
decree, though his right to do so is subject to 
there being no prejudice to the judgment-debtor. 

[ 15 ] The last case on the point is Firm Hardeo 
Divarkadas v. Firm Birjraj. Rariram, a. i. R. 
1943 Nag. 170. This case is on all fours with the 
present case. On the happening of certain defaults 
the < decree-holder applied to recover the entire 
decretal amount. He failed to pay the process fee 
and his application was dismissed as infructuous. 
He then tiled a second application to recover three 
instalments. This application was dismissed by the 
execution Court as barred by limitation. On appeal 
it was held to be within limitation. Reference 
was made to the cases reported in Bliagivan Das 
v. Janki, 28 all. 219; Pandurang Vishvanath v. 
Mahadeo Vishtueshwar, a. i. r. 1931 Bom. 263; 
Gurdin Bhant v. Chhedi Bliant, 16 Luck 495; 
Peoples Bank of Northern India v. Aijaz Ali, 
17 Luck 494 and Ismail Rowlher v. Gomakkam 
Rowther, A. I. R- 1912 Mad. 679, which have been 
noticed above. It was observed : 

"I do not understand on what principle it can be said 
that once the decree-holder has taken out execution to 
recover the entire decree he is subsequently debarred from 
takinc out execution to recover the individual instalments. 
It is perhaps possible that the application to execute the 

entire decretal claim might amount to a representation to 

the judgment-debtor and cause the judgment-debtor to act 
in some way in which he would not otherwise have acted; 
if that were so, the decree-holder might be estopped from 
thereafter taking out execution to recover instalments. 
But, apart from any question of estoppel, 1 do not see 
why he should not be allowed to take out execution to 
recover the instalments merely because he has in the 
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past attempted to recover the entire decretal amount, if 
taking out execution for the entire decretal amount he 
has recovered more than the instalments that were then 
due, the position might be different; but where he has 
recovered nothing in the past, I do not sec on what princi¬ 
ple he should be held to be barrel from recovering instal¬ 
ments that have fallen due. The decree, which remains 
unaltered, is one primarily for payment in instalments, 
and the option to recover the entire decretal claim on the 
occurrence of the deiault is a provision inserted for the 
benefit of the decree-holder who may exercise that option 
or not as he chooses ” 

This, we may say with respect, lays down the law 
on the point correctly. 

[16] A decree-holder could be stopped only from 
changing his mind if his conduct had prejudiced 
the judgment-debtor. Whether prejudice had been 
caused will in every case be a question of fact. 
The mere fact that an execution application is 
filed and is consigned to record on account of 
want of prosecution cannot in any way prejudice 
the judgment-debtor. Such applications in the 
majority of cases are filed just to save limitation. 
It is only when a judgment-debtor establishes 
that due to the presentation of such an applica- 
tion he felt that any payment of further instal¬ 
ments by him would not bo accepted by the 
decree-holder in takiDg out execution for the entire 
decretal amount. No such allegation is made in 
the present case. We are of opinion that a mere 
communication to the judgment-debtor of the 
decree-holder's taking out execution by enforcing 
the default clause would not justify the conclusion 
that the judgment-debtor must have acted in 
some manner that any further change of mind by 
the decree-holder would affect him prejudicially. 
It is for the judgment-debtor to show in every 
case that his conduct was influenced by tho alleged 
representation of the decree-holder and that the 
change in the attitude of the decree-holder would 
affect him adversely. 

[ 17 ] We, therefoie, hold that the decree-holder 
respondent is not barrod from having tho benefit 
of executing his decree against the judgment- 
debtor as an instalment decree which has not 
come to an end by his previous applicatipns for 
execution to recover the entire decretal amount. 

[18] It was argued that the previous applications 
for execution to recover the entire decretal amount 
were not applications to recover the instalments 
which had fallen due and that, therefore, there 
being no application for execution to recover the 
instalments, the execution application considered 
as an application for executing the decree with 
respect to instalments which had become due, and 
particularly with respect to instalments which 
had become due more than three years prior to the 
presentation of the application, was time barred. 
We do not agree with this contention. An applica¬ 
tion for execution to recover the entire amount 
must be deemed to include a prayer for execution 
of the smaller amounts relating to the instalments 
which had fallen due. The decree is one, and one 
only. It remains an instalment decree so long as the 
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default clause is not effectively enforced and the 
right of the decree-holder to execute the decree as 
an instalment decree comes to an end. Any ap¬ 
plication for execution, whatever be the nature 
of prayer, would be a valid application for execu- 
tion and will be sufficient to save limitation for 
subsequent application. All execution applications 
*'by the decree-holder respondent as noted above, 
were tiled within three years of the disposal of the 
previous application and, therefore, the present 
execution application is within time with respect 
to the instalments which had fallen due within 
12 years prior to the presentation of this ap¬ 
plication. 

[19] It follows that the order of the Court 
below is perfectly correct. The appeal is accord¬ 
ingly dismissed. No order is made with respect 
to costs, as nobody appears for the respondent. 
B/V.R.B. Appeal dismissed. 

A.I.R. 1953 Allahabad 287 [Vol. 40 , C.N. 128.) 

' Mukerji J. 

Messrs. Kishan Chand Hari Eishun Chand , 
Defendant—Applicant v. Dituan Chand Gkasi , 
Plaintiff—Opposite Party. 

Civil Revo. No. 594 of 1950. D/- 4-12-1952. 

(a) Houses and Rents — U. P. (Temporary) Control 
of Rent and Eviction Act (3 of 1947), S. 5 (4)_A~reed 
rent. 

Section 5 (4) makes it clear that an agreed rent can 
only be varied by a Court if it is satisfied that the transac¬ 
tion between the parties was unfair. The Court cannot 
assume a transaction to be unfair simply because it finds 
a great disparity between the agreed reut and the munici- 
pal assessment. 10] 

(b) Civil P. C. (1903), O. 20, R. 4 _ Contents of 
judgments. 

A Court is not entitled to put something into the iudg- 
ment in regard to a witness’s statement if that statement 
does not contain what the judgment says it contains. 

Anno. Civil P. C„ 0. 20, R. 4, N. 6. IP "® “ ] 

(c) Civil P. C. (1908), O. 18. R. 13 - Omission to 
record important matters. 

The real import of Rule is givirg to the Judge a dis¬ 
cretion in the matter of excluding making a record of 
unimportant matters appearing in the statment of wit- 
nesses and no more. It does not, in any event, give the 
Judgo a right to record unimportant and insignificant 

reWan S f °*t ^ recor * in * of important and 

relevant matters m the memorandum and instead making 

of f the “> memory only and refer to them at 

n i [p “* uj 

Order.—This is an application in revision by 
f ?! de ; e “ danfc who had been sued under s. 5 (4) 
f. yontrol of Rent and Eviction Act. The plaintiff 
m the suit was the tenant. He sued the landlord 
on the ground that the rent of Rs. 75, to which 
ffe had agreed, was much above the reasonable 

tha Z consequently he claimed 

that the rent should be fixed in accordance with 

tws°na ble M!at” payable in respect of the 

olsintiff m "Jf* The premises of which the 
Plaintiff was the tenant were not substantial 


buildings in any sense. They were more or less 
tin sheds having small accommodation but these 
premises were situated in a very busy locality 
commercially and consequently they were in great 
demand ami apparently landlords were able to 
get very high rents for them. 

[2] 1 may also note that the landlord himself 
also filed a suit against the tenant, namely Shri 
Diwan Chand (plaintiff in suit no. 754 of 1949) for 
arrears of rent at the rate of Its. 75 per mensem. 
The suit of the landlord for arrears was numbered 
as 841 of 1949. Both these suits, namely suit 
No. 754 of 1949 by the tenant for fixation of rent 
and suit No. 841 of 1949 by the landlord for 
arrears of rent, weie consolidated and tried toge. 
ther by the Additional Muusif of Ghaziabad 
Shri N. N. Misra. 

[3] In the plaint of suit no. 754, Diwan Chand 
alleged that he had rented premises No. is which 
was situated opposite the Tahsil of Ghaziabad for 
his son, Yogeudra Kumar, for opening a vulca¬ 
nizing and welding business cn the premises. He 
further alleged that he bad taken the premises in 
June 1948 from the defendant at Rs. 75 per men¬ 
sem as rent. He, however, alleged in the plaint 
that the rent of Rs. 75 per mensem was excessive, 
unfair and abnormal. 

[4] On the plaint, it is clear that the plaintiff 
had, for several mouths, paid the landlord reut 
at the rate of Rs. 75 per mensem. According to 
the plaint allegation, the plaintiff discovered, after 
about six mouths of having been on the premises, 
that the defendant (the landlord) had been getting 
Rs. 5 per mensem for these premises from its pre 
vious tenant and consequently, according to the 
plaintiff, he approached the landlord to fix rent 
in accordance with the municipal assessment plus 
25 per cent, over and above it. According to the 
plaint this came to Rs. 7 per month only. In the 
plaint there was no allegation that the defendant 
landlord had in any manner taken unfair ad- 
vantage of the tenant iu getting him to agree to 
Rs. 75 per month as rent for these premises. 

[5] The defence to the suit was that there was 
an agreement to pay rent at Rs. 75 per month 
and that that was the fair rent having in view 
the situation of the premises and the prevailing 
ren in the locality. The defendant further pleaded 
hat he had rebuilt these premises after 194G and 

had spent a good deal of money on their re- 
construction. 

[6] The learned Massif, who tried the suit, 
struck four issues, the two main issues being, one’ 

whether the building was constructed after 1946 
if so to what effect”, (2) “what is the fair rent of 
the shop in dispute and from what date is it 

Em m < \ fl “ is “' of ae 

horned Muns.f was that the shop had been in 

22 TZ mC t i 942 and that no “MiMons were 
made either before or after 1946. On the second 

V 6a r ed MUD8if f ° UDd that ’ wording to 
the municipal assessment, the rent of the premies 
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could only be Rs. 5 per meDsem. He naturally 
found that in view of the municipal assessment 
of 1942, the agreed rent was much higher than 
what would have been reasonable rent under the 
Rent Control Act. The learned Munsif then went 
on to say that 

“the plaintiff Div/au Chand had deposed that he was in 
pressing need of a shop for his son aud that no other shop 
was available to him at that time.” 

In view of this statement of the plaintiff, which 
the learned Munsif referred to, he came to the 
conclusion that the transaction was unfair between 
the parties and that the landlord had “taken 
undue advantage of the pressing needs of the 
plaintiff’, lie, therefore, fixed the fair rent at 
Rs. 5-8-0 per mensem and held further that the 
said rent was payable from 1-4-1949. 

[7] Learned counsel for the applicant has con¬ 
tended before me that the statement of the plain¬ 
tiff Diwan Chand, to which the learned Munsif 
has made reference in his judgment, does not find 
place in the statement which was recorded of the 
plaintiff in Court. 

[8] I have myself, with the assistance of coun¬ 
sel on either side, read that statement and I must 
say that the statement recorded does not contain 
anything like what the learned Munsif thought 
was there in that statement. The record of the 
statement of the plaintiff Diwan t hand is in 
Hindi and I am constrained to say that it has 
been recorded in a most illegible manner. The 
statement appears to have been recorded by the 
learned Munsif in his own hand—I say so, be¬ 
cause I find that the writing of the Reader of 
that Court is different from the writing in which 
the statement has been recorded. 

Further, I find that the statement has been 
recorded in the same ink and bears tlie same 
characteristics in which the signature of the 
learned Munsif appears on the statement. It is a 
pity that judicial ofiicers, while recording state¬ 
ments themselves, a very laudable thing, do not 
bear in mind the fact that there may be others 
apart from themselves who would have to read 
their handwriting and a little care in writing 
things legibly is, in my judgment, worth the 
trouble. 

[9] I may here state that learned counsel pre¬ 
sent in Court, had the same- difficulty in deci¬ 
phering this record of the evidence by the learned 
Munsif as myself. 

[10] The plaintiff Diwan Chand not having 
stated either in his plaint or in his statement in 
Court that any unfair advantage was taken of the 
situation in fixing the rent at Rs. 75 was, in my 
judgment, not entitled to the relief which was 
granted to him by the Court below. Section 5 (4) 
makes it clear that an agreed rent can only be 
varied by a Court if the Court is satisfied that 
the transaction between the parties was unfair. 
Unless there is an allegation or there is some evi¬ 
dence to indicate that the transaction is unfair, 


the Court cannot assume a transaction to be un¬ 
fair simply because the Court finds a great dis¬ 
parity between the agreed rent and the municipal 
assessment. It appears from the record that these 
very premises were assessed at Rs. 960 per annum 
by the Municipality in the year 1948. It also 
appears from the evidence of the plaintiff himself 
that the adjoining premises are also fetching a 
rental of Rs. 75 per mensem. 

ill] Mr. Man Singh appearing on behalf of 
the opposite party has contended before me that 
1 must accept the statement of the learned Muusif 
contained in the judgment to the effect that the 
plaintiff had deposed that lie was in pressing need 
of a shop for his sou and that no other shop was 
available to him at that time as correct. I regret, 
I am unable to accept this contention of learned 
counsel for the simple reason that a Court is not 
entitled to put something into the judgment in 
regard to a witness's statement if that statement 
does not contain what the judgment says it 
contains. 

Mr. Man Singh further contended that in this 
case, the learned Munsif was not bound to record 
the statement 'm extenso' and that he need have 
only recorded a memorandum of the statement in 
accordance with o. 18 , R. 13, Civil P. C. This 
may have been so because admittedly no appeal 
is provided for from a decision given by a trial 
Court under s. 5 (4), Control of Rent and Evic¬ 
tion Act. 

But that does not mean that it was open to a 
Court to omit recording the most vital part of a 
witness’s statement in its memorandum and refer 
to that vital part at the time of writing a judg- 
ment for the obvious reason that the law could 
not contemplate leaving vital statements made by 
witnesses or parties which were to effect their 
rights to the vicissitudes of a judicial ofiicer’s 
memory. 

In my opinion the real import of R. 13 of o. 18 
is giving to the Judge a discretion in the matter 
of excluding making a record of unimportant 
matters appearing in the statmont of witnesses 
and no more. It does not, in any event, give the 
Judge a right to record unimportant and insigni¬ 
ficant matters and leave out the recording ol 
important and relevant matters in the memoran¬ 
dum and instead making a record of them in his 
memory only. I cannot, in the view that I take 
of o. 18 , R. 13, accept Mr. Man Singh’s conten¬ 
tion that the learned Munsif must have carried 
tint impression about the witness’s statement in 
his memory and if he has referred to it in his 
judgment, then it must be taken by me that the 
witness mu3t have so stated. 

[ 12 ] In the view that I have taken. I cannot 
uphold the decision of the learned Munsif anc 
must set aside that decision. This revision is 
therefore allowed with costs. 

B/V.R.B. Revision allowed . 
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Wali Ullau and P. L. Bhargava JJ. 

Sri Kishan—Defendant-Appellant v. Jagan¬ 
nathji and others — llamtiffs-liesponaents. 

First Appeal No. 114 of 1947, D/- 27-9-1951. 

(a) Hindu Law—Religious endowment—Shebait and 
f bare manager—Distinction. 

When the worship of an idol 1ms been founded, the 
6 hebaitship is held to be vested in the heirs of the founder, 
in default of evidcu ie that he has disposed of it otherwise, 
or there has been some usage, course of dealing, or' &ou.e 
circumstance to show a ditlerent mode of devolution. But 
from this, it cannot be said that when the worship of an 
idol is founded shebr.itship with nil the legal incidents 
automatically comes into existence The founder of an 
endowment may make such arrangement ns he likes for 
the administration of the endowed property as also lor the 
worship aud service of the deity. The noticeable difference 
between the position of a shebait and the positi n of a 
manager of a temple is that the shebait has, in the 
endowed property, a personal interest of a beneficial 
character. This distinction would be the determining 
iactor when the question arises whether a particular 
endowment is being managed by a sbebait or a bare 
manager. If the person appointed has any personal 
interest of a beneficial character in the endowed property, 
he would be a shebait, but if he has got no such iutereat, 
he would be treated as a bare manager. There is no bar to 
the founder of an endowment appointing a bare manager 
and prescribing a line of succession to the office of the 
manager. Shebaitship is property within the meaning of 
Hindu Law aud a hereditary office. The same thing, 
however, canuot be said of the managership ol a temple or 
an endowment The rule of succession, which governs 
succession to the office of shebait, caunot be made appli¬ 
cable to the office of the mauager of an endowment. An\ 
order of succession to the office of a manager, which is 
inconsistent with the rule of succession laid down by the 
Hindu Law can be given effect to. 

(Held on construction of a ‘wakf’ deed that shebaitship 
in its legal sense never came into existence and there were 
onlj the managers of the endowed property.) Case law 
discussed. [ Paras 16f 27 , 29, 35 , 36, 42] 

(b) Hindu Law—Religious endowment — Manager- 
ship—Succession—Custom. 

Where the succession to the office of a manager of a 
temple had been in accordance with the terms of the deed 
■OI wnqf and a person became 'rautwalli’ by virtue of his 
being senior-most son or descendant in the family of the 
rounder and had been in that position for over 50 years: 

‘Held’ that it could be treated as a usage which should 
govern the future succession to the office of the manager 
of tho endowment made by the founder. [p ar a 3S] 

S. N. Verma\K.P. Sinha and P. L. Banerji _ i 0 r 
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P. L. Bhargaya J — This appeal arises out 
of a suit instituted by Sri Jagannathji, installed 
in a temple situate in Jagannathji ki gali in old 
Geueralganj in the city of Kanpur, and Raghunath 
Das (ihe plaintiffs-respondents) against Sri Kishen 
( he delendant-appellant) to obtain the following 
rel.efs : (l) by enforcement of the right of manage¬ 
ment which vests in Raghunath Das (plaintiff 2), 
Sri Ivishen (defendant) be removed from the 
management of property specified in the plaint, 
wh.cb has been made ‘‘waqf” of. and Raghunath 
Das be awarded possession over tho said property 
as its ‘mutwalli” and manager; and ( 2 ) an order 
may be made requiring the defendant to render 
accounts of the income from the ‘waqf’ property 
upto the date of possession by Raghunath Das and 
a decree for the amount already realised, be 
passed in favour of Raghunath Das as against the 
defendant. 

[ 4 ] The temple was admittedly constructed by 
one Bnj Lai, whose relationship with the con. 
tending parties will appear from the following 
gentalogical table, which is not disputed : 

BRIJ LAL 
(Fouodcr of the waqf) 

(Died : 1898-1899) 


I 

Lacbbmi Narain (Elder) 
(Predeceased Brij Lai) 


1 

Tbakur Das (Died : 1901) 
Narain Das (Died : 1920) 


Janki Das 


Ram Kumar 


Raghunath Das 
(Seniormost in the 
family now) (Plaintiff 2) 


I 

Kedar Nath (eldest) 
(Died : 1904) 


I I 

Mnngal Das Ram Kishen (Dead) 
(Next eldest) 


(Died : 1945) 


Sri Kishen 
(Defendant) 

I 


I 


Sri Narain Jagdish Narain 

[3] Having constructed the temple, Brij Lai 
installed and consecrated therein the idol of Sri 
Jagannathji. He himself managed the temple and 
defrayed the expenses in connection with 'bhog' 
etc. For the worship and services of the deity 
ho had appointed a ‘pujari’ (priest). On 15-1-1879, 
Brij Lai executed a deed of ‘waqf, whereby he 
dedicated to Sri Jagannathji two houses, situate in 
mohalla Old Genernlganj in the City of Kanpur, 
transferring all his rights and interests therein. 
In the deed he stated that he had been and was 
defraying necessary expenses in connection with 
the temple, and with a view to perpetuate his 
name after his death, ho had made the 'waqf. 
Tho first condition mentioned in the deed was 
that tho necessary expenses in connection with the 
temple shall be defrayed out of the rent realised 
from the two houses, one of which was let out on 
an annual rental of Rs. 115 and the other fetohed 
an annual rental of Rs. 110 , i. e., in all Rs. 225 . 
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The next condition in the deed was that none 
of the heirs of Brij Lai shall try to appropriate 
to himself any portion of the said sum of Ks. 225 
and the whole amount shall be spent in meeting 
the expenses connected with the maintenance of 
the temple, and that the representatives of Brij 
Lai shall from time to time improve the condi¬ 
tion of the ‘waqf property so that the funds may 
never fall short for meeting the necessary ex¬ 
penses. The third condition in the deed is the 
most important, and its proper interpretation is 
one of the subject-matters in dispute in this 
appeal. That condition is to the effect : 

“That my sons, Lnchhmi Nnrain and Thakur Das, shall 
after my death be the managers (‘ molUavtim') and ‘kar- 
kuyi' of the temple made ‘waqf of and shall act as my 
representatives like myself (‘misf zat khas were'). As the 
property has been set apart and made ‘uagf of, I or my 
heirs have no personal interest left therein. If ever in 
future any such situation arises as to cause loss to the 
property aforesaid, my sons, Lachhmi Narain and Thakur 
Das, shall jointly or severally act as managers ('muntarivi. 
munsarim') and do ‘pairvi’ before the officer for the time 
being and at all times; and similarly in future the senior- 
most members of my family (‘ aulad-i-akbar) shall be the 
manager of the ‘waqf property, shall supervise the affairs 
of the temple made waqf' of, and shall have all the rights 
mentioned in this document, except the right to mis¬ 
appropriate. My sons, Lachhmi Narain and Thakur Das. 
or any of my lawful heirs shnll never, under any circum- 
stance, have the right to transfer the two houses men- 
tioned above. In case any of my heirs Incurs any liability, 
the property aforesaid, i. e., the two houses and the 
amount of rent made ‘waqf of, shall not be subject to the 
charge of any amount due from any of my heirs. In case 
it so happens, the officer for the time being shall protect 
the property from litigation. After my death, my two 
sons, aforesaid, shall have the right to, and remain in 
possession of, all the existing appurtenances to the temple. 

During my lifetime I myself shall be responsible.” 

[4] The fourth condition in the deed specifies 
how the sum of rs. 225, the income from the 
rental of the two houses, was to be spent. After 
the details of the expenses, the boundaries of the 
two houses are given. 

[ 5 ] The plaintiffs alleged in their plaint that— 

( 1 ) according to the conditions set forth in the 
deed of 'waqf'. after the death of Brij Lai his 
two sons, Lachhmi Narain and Thakur Das, were 
to be the managers and ‘karkuns’ of the temple 
as well as of the 'waqf' property, and after the 
death of the two sons, the seniormost member in 
the family of Brij Lai was to succeed to the office 
of the manager and 'karkun' of the temple and 
of the 'waqf' property. This interpretation of the 
conditions in the deed of 'waqf' was not admitted 
by the defendant; 

( 2 ) Brij Lai during his lifetime continued to 
manage the temple and the 'waqf' property, but 
on account of his old age, the death of his elder 
son, Lachhmi Narain, and the indifference of his 
other son, Thakur Das, Brij Lai executed a 
'mukhtarnama' in favour of his grandson, Kedar 
Nath, who, as the general-agent of Brij Lai, 
Btarted managing the temple and the ‘waqf’ pro- 
perty. T!r defendant admitted that Brij Lai and 
Kedar No.tb Managed the temple and the ‘waqf 
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Property ; but alleged that they did so in their 
own rights; 

(3) Brij Lai died in Sambat 195G. After his 
death, Thakur Das did not manage the temple or 
the ‘waqf property on account of his indifferent 
health and as he had purchased another property 
known as Rambagh and dedicated the same to 
Sri Jagaunathji to be managed by a trust ap. 
pointed by him and had repudiated the ‘waqf 
made by his father, he did not like personally to 
manage the same; that, with tho consent of 
Thakur Das, Kadar Nath remained the manager 
and ‘karkun’ of the temple and the ‘waqf pro- 
perty; that on the death of Thakur Das, according 
to the terms of the deed of ‘waqf and by virtuo 
of his being the seniormost member in the family 
of Brij Lai, Kedar Nath succeeded to the office of 
the manager and the ‘ karkun ’ of the temple and 
the ‘waqf property. It was admitted by the 
defendant that after the death of Brij Lai, Thakur 
Das filed a false suit for cancellation of the deed 
of ‘tvaqf and that Kedar Nath became the 'mut- 
walli’ during the lifetime of Thakur Das as he 
was tho next seniormost member in tho family 
of Brij Lai; 

(4) after tho death of Kedar Nath, in 1904, his 
brother, Mangal Das, by virtue of his boing the 
next seniormost member in tho family of Brij 
Lai, in accordance with the terms of the deed of 
‘waqf, succeeded to the office of the manager of 
the temple and tho ‘waqf property. But his 
younger brother, Ram Kishen, took in his own 
hands the management of the temple and the 
‘waqf’ property on the ground that Mangal Das 
had become a Sadhu. Mangal Das filed suit no. 14 
of 1909 against Ram Kishen, and obtained a de¬ 
cree declaring that, in accordance with the terms 
of tho deed of ‘waqf, the seniormost member in 
the family of Brij Lai was entitled to succeed ta 
the office of the manager of the temple and the 
'waqf property. In terms of the decree, Mangal 
Das remained the manager of tho templo and of 
the ‘waqf property upto the date of his death, 
which event took place on 3-11-1946. The defen. 
dant admitted that Kedar Nath died childless in 
or about the year 1904, but asserted that after his 
death Mangal Das became ‘mutwalH' by virtue 
of his being the seniormost son in the family of 
Brij Lai and that ho occupied that position upto- 
the year 1945; 

(5) after the death of Mangal Das, Raghunath 
Das (plaintiff 2 ) was now the seniormost member, 
i. e., the 'aulad.i.akbar' in the family of Brij Lai 
and, according to the terms of the deed he was 
entitled to succeed to the office of tho manager and 
'karkun' of the temple and the ‘waqf property. 
The defendant is wrongfully asserting himself to 
be the manager and 'karkun'. The defondant’s 
reply to this allegation is that after the death of 
Mangal Das he obtained possession over the 'waqf 
property lawfully and by virtue of his being ths 
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seniormost descendant in the family of Brij Lai; 
and 

(6) the defendant is unlawfully collecting the 
income from the l waqf' property to which Sri 
Jagannathji (plaintiff l) alone is entitled and is, 
therefore, liable to render accounts of the same. 
This liability is denied by the defendant. 

* [6l It is not disputed that the temple and the 

' 'waqf' property had been validly dedicated by 
Brij Lai to Sri Jagannathji (plaintiff l) in the 
year 1879 ; that the property still belongs to Sri 
Jagannathji; that Brij Lai and his descendants 
have been managing tho temple and the 4 toaqf 9 
property ; and that Raghunath Das or the defen¬ 
dant has no personal interest in the property. 

[7] The additional pleas raised by the defen¬ 
dant ‘inter alia’ were that he is the lawful heir 
of Mangal Das, the last ‘mutwalli’ of tho ‘waqf 
and in spite of the conditions laid down in the 
deed of 'waqf relating to the devolution of the 
office of ‘mutwalli’ he is, according to law, the 
lawful ‘mutwalli’ of the 'waqf property and no 
one has any right to dispossess him; that, even 
in view of the conditions laid down in trhe deed 
of ‘waqf,* the defendant, as the seniormost des¬ 
cendant in the family of Brij Lai, is lawfully the 
‘mutwalli’ of Sri Jagannathji and the manager 
and supervisor of the property belonging to deity; 
that, according to the intentions of the 'waqif 
himself, the office of ‘mutwalli,* manager and 
supervisor of the ‘waqf* property has always been 
held by a member of the family in accordance 
with the rule of lineal primogeniture; that the 
members of the family of Lachhmi Narain have, 
for more than 50 years, held possession of the 
waqf* property as ‘mutwallis.’ and no one in the 
family of Thakur Das, to which Raghunath Das 
(plaintiff 2 ) belongs, has ever been in possession; 
as such, in view of the adverse possession of the 
defendant and his ancestors, the claim of Raghu¬ 
nath Das is barred by limitation; that during the 
lifetime of Brij Lai, Thakur Das and Narain Das 
had dishonestly filed a suit for cancellation of 
the deed of waqf,* which was dismissed and the 
decision of the trial Court was upheld on appeal- 
that the ancestors of Raghunath Das (plaintiff 2 ) 
and the members of his family have always been 
hostile and disloyal to Sri Jagannathji, conse- 
quently even if anyone in Thakur Das’s branch 
had any right to the office of ‘mutwalli’ or mana- 

if th ° ‘ waqf ’ he had 

nl! ft nght: and that ^unath Das 

S a, n D nf! t f£“ 3 - n ° M ight t0 demand rendition of 
^counts of the waqf property, which is lawfully 
in possession of the defendant. * 

who 3 tried S’’ 1 *f u eSS ‘ 0D3 Judge of Ka °Pur, 
findings: ’ 8 r0C ° rded the followin g 

WbW 0 M the - d6a , th 0f Brij Lal - W s elder son, 

mder h of Na - am ; having P re(J eceased him, the 

order of seniority of other descendants of Brij 
Lal was as follows : ( 1 ) Thakur Das, ( 2 ) Kedar 


Nath, (3) Mangal Das, (4) Narain Das, (5) Ram 
Kishen, and (6) Raghunath Das. 

(2) The order of succession to the Managership 
of the temple and the ‘waqf’ property from the 
time of Brij Lal, has been that Brij Lal managed 
it till his death; after his death the management 
passed on to Kedar Nath (as Lachhmi Narain 
was dead and Thakur Das for one reason or the 
other did not take up the management) and then 
to Mangal Das. 

( 3 ) The scheme of succession to the office of 
manager as laid down in the deed of ‘waqf’ was 
that (i) the first manager will be Brij Lal him. 
self; (ii) after him his sons, Thakur Das and 
Lachhmi Narain, jointly or severally will perform 
the duties of the manager; and (iii) after them, 
the member seniormost in age among the descen¬ 
dants of Brij Lal will be the manager. 

(4) The above scheme of succession to the office 
of the manager is valid and enforcible and the 
member of the family, who fulfils the qualifica¬ 
tion laid down, takes the office as nominee of the 
founder of the ‘waqf.’ Kedar Nath and after him 
Mangal Das held the office in terms of the deed 
as they were the seniormost members of the 
family for the time being. 

(5) On the date of the suit, Raghunath Das 
(plaintiff 2 ) was the person entitled to hold the 
office of the manager. 

(6) The above order of succession has all along 
been accepted by the ancestors of the parties. 

(7) No question of adverse possession arises as 
the plaintiff’s right arose on the death of Mangal 
Das in the year 1945, and that the plaintiff’s 
claim is well within time. 

(8) Lachhmi Narain and his sons did not form 
joint family with Brij Lal at the time of the 
latter’s death, and that even if the rights of 
management were to revert to the heirs of the 
founder, the defendant will not have preference 
and Raghunath Das will be entitled to the office 
of the manager jointly with the defendant. 

(9) The defendant was liable to render accounts 
since the date of his entering into wrongful pos¬ 
session, of the ‘waqf’ property. 

[9] Accordingly, the learned Civil Judge declar¬ 
ed Raghunath Das (plaintiff 2 ) to be the rightful 
mutwalli’ and made an order that he be put in 
possession of the property as a manager on behalf 
of Sri Jagannathji (plaintiff 1 ) and that the defen¬ 
dant should render account of the income and 
expenditure since 4-11-1945, upto the date of the 
decree. 

[ 10 ] Learned counsel for the defendant-appel¬ 
lant has contended that as soon as the endow¬ 
ment was made by Brij Lal, ‘shebaitship’ which 
is the necessary commitment of the creation of an 
endowment came into existence; that as no one 
was appointed ‘shebait’ ‘shebaitship’ according to 
Hindu law, vested in the founder, namely, Brij 
Lal, who became first ‘shebait’; and that on the 
founder s death as he had not prescribed any 
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permissible rule of succession, the ‘shebaitship’ 
devolved upon his legal liens. In support of his 
contention that on creation of an endowment 
‘shebaitship’ automatically comes into existence, 
the appellant’s learned counsel has relied upon 
the following passage in MulU's Hindu Law (loth 
j:dn.) s. 421 at p. 509. and also upon the decisions 
of the Privy Council on which the observations 
in the said passage aie based : 

“S. 421. Rights of Fo in ler. —(1) According to the 
Hindu Law. when the wor.-hip of an idol has been found¬ 
ed the ‘shebaitship’ is hel l to be vested in the founder 
and his heirs, unless : (a) he has disposed o* it otherwise; 
or (b) there has been some usage or course of dealing 
which points to a ditlercnt mode of devolutiou.” 

The Privy Council decis ous are reported in 
Grcedharreejce v. Bamanlolljee, 1 G ind. App. 137 
(p c); Jagadindra Nath Ron v. Rani Uemanta 
Kumari , 31 ind. App. 203 (pc) and Mohan Lalji 
v. Gordhanlalji, 40 ind. App. 97 (pc). 

[ll] In the first case, Greelaarrecjce v. 
Bamanlolljee, 16 ind App. 137, the plaintiff 
claimed to he the rightful ‘shebait’ of a conse¬ 
crated picture of idol, to which peculiar sanctity 
was attached by the Bullav Acharjee sect or com¬ 
munity of Vishnuvites, and as incident thereto 
he claimed things which had been offered to the 
idol and the possession of a temple in Calcutta, 
in which the idol had for some years been located. 
The plaintiff was the representative by primogeni¬ 
ture of the founder of the Bullav Acharjee com¬ 
munity. The contesting defendant was cadet of 
the same family. All the male members of the 
family were in their lifetime esteemed by their 
community as partaking of the divine essence and 
as entitled to veneration and worship; but the 
head of the family had the precedence and was 
styled Tickut.’ The plaintiff’s grandfather Dowjee 
was ‘Tickut* in his lifetime and h id moved from 
Udaipur—the principal seat of the community— 
to Calcutta, where he presented to his disciples a 
consecrated portrait of himself, which has ever 
since been worshipped. 

The plaintiff as ‘Tickut’ based his claim upon 
his spiritual character and authority which had 
all along been acknowledged by the persons con¬ 
cerned with the actual worship and management 
of the idol and the temple. The plaintiff’s family 
had from time to time intervened in the affairs 
of the temple. The contesting defendant claimed 
to bo shebait* having been appointed by the 
donee of the property at the site of which the 
temple had been constructed. Their Lordships 
stated the general law relating to shebaitship’ in 
these terms: 

“According to Hindu law, when the worship of a 
thakoor has been founded, the , sbebait3hip , is held to be 
vested in the heirs of the founder, in default of evidence 
that be has disposed of it otherwise, or there has been 
some usage, course of dealing, or some circumstance to 
show a diflerent mode of devolution.” 

And, with reference to the facts of the case 
before thorn, their Lordships held that the plain¬ 
tiff was by general law* the ‘shebait’ of the wor¬ 


ship which had been founded by Dowjee and that 
the donee could not of his own authority alter the 
‘shebaitship*. 


[i‘ 2 j In the second case, Jagadindra Nalli Boy 
v. Rani Uemanta Kumari , 31 ind. App. 203 (p.c.), 
the principal suit was brought by the plaintiff on 
the allegation that as ‘shebait* of the idol the 
proprietary rights in certain ‘taluqs* vested in him; 
that ‘mouzah’ Gabshara included in these taluqs’ 
long ago became diluviated; that reformation took 
place and the reformed lands were resumed by 
Government and under the designation ‘Khas 
Mehal Chur Gabshara’ were settled with the pre- 
decessors-in-title of the plaintiff for different 
periods successively ; that the lands now in dis- 
pute became part of ‘Chur Gabshara* by reforma¬ 
tion and accretion; and that in 1864 the predeces- 
sor-in-title of the defendant with others, sued the 
plaintiff’s predecessor-in-title to establish title to 
the lands in dispute and failed, whereby the right 
of the plaintiff’s predecessois-in.title became esta- 
blished as against those whom the defendant 
represents On the strength of his title the plain¬ 
tiff claimed to recover the lands in dispute, from 
which he said ho had been dispossessed. The 
defence ‘inter alia’ was that the suit was barred 
by time, as the plaintiff had been out of possession 
for more than 12 years. 

[13] Although the suit was brought as 'shebait* 
there was no evidence to show as to who had 
founded tho religious endowment or as to the 
terms and conditions of the foundation. It was, 
however, admitted that the interest was in the 
Thakur and the settlements had been made from 
time to time with the grantees as 'shebaits.* In 
the circumstances of the case, on the authority of 
Grcedharreejee v. Bamanlolljee , 16 ind. App. 137 
(p. c.), the legal inference was drawn that the 
title to the property, or to the management and 
control of the property, followed the line of 
inheritance from the founder. 


[14] In that case, it was further held that an 
idol might be regarded as a juridical person cap¬ 
able as such of holding property though it was only 
in an ideal sense that the property was so held, 
especially when the dedication was of tho com- 
pletest character known to the law. Yet tho pos¬ 
session and management of the dedicated property 
with the right to sue belongs to the ‘shebait.’ 

[15] Similarly in the third case, Mohan Lalji 
v. Gordhan Lalji Maharaj, 40 ind. App. 97 (p.c.), 
the plaintiff claimed the ‘shebaitship* of a temple 
of which respondent was in possession as a ‘she¬ 
bait.* One of the questions raised in that suit was 
whether the succession to tho office of a ‘shebait’ 
was governed by the ordinary rule of Hindu Law 
or by special usage. Reference was made in this 
connection to the principle enunciatd in Greed- 
liarreejcc v. Bamanlolljee , 16 ind. App. 137 
(p.c.), which has been quoted earlier. Their Lord- 
ships held that according to the customs and 
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usages of the Ballav Kul tho ‘shebaitship’ of the 
temple vested in the plaintiff. 

[ 16 ] In all the three cases, the existence of tho 
office of ‘shebait’ was admitted. In the first case 
the question was as to who was the ‘shebait’ for 
the time being; in tho second case, the plaintiff 

* had instituted tho suit as a ‘shebait’; and in the 
| third case the disputo related to the succession to 
Ithe office of a ‘shebait.’ These cases undoubtedly 
! furnish authority for tho general proposition of 
law that when the worship of an idol has been 
founded, the shebaitship is held to be vested in 
the heirs of the founder, in default of evidence 
that he has disposed of it otherwise, or there has 
been somo usage, course of dealing, or some circum¬ 
stance to show a different mode of devolution 
but they cannot be accepted as authority for the 
proposition that when the worship of an idol is 
founded ‘shebaitship’ with all tho legal incidents 
automatically comes into existence. 

[17] The construction of a temple is one of the 
most common forms of a religious endowment. 
In a temple so constructed, an idol representing 
some deity is usually installed and consecrated by 
means of ‘pratishtha’ the means whereby the 
Universal Soul is localised and made to dwell in 
the idol. After tho ‘pratishtha’ and ‘pran-pratish- 
tha’ tho idol acquires the status of a juridical per¬ 
sonage, capablo of holding the property. The per¬ 
son who erects the temple loses the proprietorship 
therein, and the same vests in the deity. The 
deity so consecrated has to be looked after and 
worshipped daily and tho tcmplo has to be re¬ 
paired and maintained. A human agency is neces¬ 
sary for the daily worship as well as for looking 
after tho repairs and maintenance of the temple. 

[IS] A person having constructed tho temple 
and consecrated tho deity therein is naturally 
anxious to devise means for the perpetuation of 
the worship and with that end in view, ho makes 
a further endowment of property sufficient for tho 
upkeep of the temple. Thereupon, tho appoint¬ 
ment of a human agency to look after and 
administer tho endowed property also becomes 
necessary. 


[19] Tho human agency required for the pi 
poses of looking after the repairs and maintenan 
of the temple or for the management of t 
endowed property has been given different nan 
—in some cases ho has been designated as 
shebait’ in others as a manager and in sol 
others as ‘dharamkarta.’ As observed by the 
Lordships of the Privy Council in Vidya Varut 
V ‘..™ u Sami ' 48 In3 - A PP- 302 (r-c.) : 

The heads of these foundations bear different desim 

%L th ° r ' 6hts nnd incidents attached 
tho office, the difference arises from the customs, a 
usages of each institution.*’ 


[20] A ‘shebait’ of a religious institution is 
equated with the head of a ‘muth.’ As pointed 

out m Srinivasa Chariar v. Evalappa Mudaliar, 
49 ind. App. 237 : 


"Those functionaries (‘shebait’ of a religious institution 
nnd tho head of a '.Muth’) have a much higher right with 
larger power of disposal and administration, and they 
have a personal interest of a beneficial character ** 

Mayno in his Treatise on Hindu Law and Usage 

thus sums up the position of a ‘shebait’ : 

"The ‘shebait* is one who serves and sustains the deity 
whosj image is installed in the shrine. Tho duties and 
privileges of a ‘shebait* are primarily those of one who 
fills a sacred office. 'Shebaitship* in its true conception 
therefore involves two ideas, the ministrant of the deity 
and its manager ; it is not a hare office, but an offico 
togethe'r with certain right.s attached to it.’* 

The abovemenfcioned description of a ‘shebait’ 
is based upon the observations in Alanohar v. 
Bliupendranath, GO cal. 452 (fd) at p. 494. In 
that case it was further observed : 

“A ‘shebait s’ position towards the ‘debattar’ property 
is not similar to that in England of a trustee towards tho 
trust property. It is only that certain duties have to be 
performed by hitn which aro analogous to thoso of 
trustees . 

Sufficient has already been said before to establish that 
the ‘shebait’ deals with the property in his custody or 
management as if he has some property, though not the 
full rights of property, in it, tho legal property vesting iu 
the idol.** 

[ 21 ] What is tho true conception of ‘sbebait- 
ship’? That would appear from the following 
observations of Moobcrjee J. in Kunjamani Dassi 
v. Nikunja Bihari Das , 20 cal. w. N. 314, which 
were quoted with approval in Bhabatanni Debi 
v. Ashalata Debt , 70 ind. App. 57 (r. c.), at p. 62: 

“To me it seems that both the elements of office and 
property, of duties and personal interest, aro mixed up 
and bonded together in the conception of ‘shebaitship.* 
One of the elements cannot be detached from the other. 
The eutiie rights remain with the grantor when a deitv 
is fouuded and it is open to him to dispose of these 
rights in any way he likes. If there is no disposition, 
‘sebaitship’ remains like any other heritable property in 
tho line of the founder and each succeeding shebait 
succeeds to tho rights by virtue of his being an heir to his 
immediate predecessor and not to the original grantor. 

If it is disposed of completely and absolutely in favour 
of another person, there remains nothing in the grantor 
except the possibility of a roverter when there is a failuro 
or extinction of the line of ‘shebaits* indicated by him. If, 
on the other baud, the founder has parted with his rights 
only in a partial manner for tho lifetime of tho grantee 
the residue still remains in him and his heirs, and on tho 
death of the grantee, tho heir of tho founder living at tho 
time is entitled to the ‘shebaitship.* If the grantee in such 
cases happens to bo the sole heir of the founder upon 
whom the residuary right devolves at the same time and 
He becomes the shebait* under law as well, then whether 
or not we invoke the technical doctrino of merger or coale. 
scence ol tho particular estate with the residue, his posi¬ 
tion in my opinion is that of an absolute ‘shebait* whose 
rights devolve upon his heirs and not upon tho heirs of 
the founder at his death. 


lx jocro was no grant in his favour, ho would have beer 
entitled to an estate of inheritance under law as regard* 

favnnr he f bai r * . ft ? d . t ^° fact that fchere is a grftnt in lm 
favour of a limited right cannot make his position worse 

and takeaway from him the higher rights whioh he had 

irrespective of the grant. It would be opposed to all 

delth*of S th m i° f , teq, ! iro tbftt in such mscs on the 

SSL 0 *!* 0 shoba,t who was himself the heir of the 
T r ’,“ e successor can come in only, to use tho 
technical phrase, per formam doni .** 

[ 22 ] Wo do not, however, como across a 'she¬ 
bait possessed of the rights and interest of the 
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nature indicated above in every case. For instance, 
see Gnanasambanda Pandara Sannadhi v. Vein 
Bandar am, 27 ind. App. 69 (pc). In that case 
there was a gift by the founder of a religious 
endowment connected with a temple, but there 
was no ‘shebait.’ It appears that the superintend¬ 
ence of the endowment was vested in the Govern¬ 
ment and the management was being carried on 
by persons appointed by Government. The suit 
related to the right of management of the endow¬ 
ment. Also see Srinivasa Chariar v. Eu<flappa 
Mudahar, 49 ind App. 237 (pc). In that case the 
institution was being managed by a ‘dkaramkarta,* 
who is, according to the same case, literally no 
more than the manager of a charity and his 
rights are never of a higher legal category than 
that of a mere trustee. In addition to these cases 
reference may also be made to Ayiswaryanandaji 
Saheb v. Sivaji Baja Saheb , 49 Mad. 116 . In 
that case also the endowed property was being 
managed by Government or its nominees. 

[23] We do not find any mention of a ‘shebait’ 
in any of these cases. These cases, no doubt, 
related to the religious endowments in southern 
India, but, as pointed out in Vidya Varuthi 
Thirtha v. Balusami Ayyar , 48 ind. App. 302 
(p.c.) in their general characteristics the institu¬ 
tions in southern India are almost identical with 
similar institutions in northern India and in the 
Bombay Presidency. In that case, it was also 
pointed out that neither under the Hindu Law 
nor in the Mohammedan system was any pro¬ 
perty conveyed to a ‘shebait’ or a mutwalli’ in 
the case of a dedication. Nor was any property 
vested in him; whatever property he held for the 
idol or the institution, he held as manager with 
certain beneficial interests regulated by custom 
and usage. 

[24] The heads of religious endowments, as 
already pointed out, bear different designations 
in respect of the rights and incidents attached to 
the office; the difference arises from the customs 
and usages of each institution and also from the 
nature of the endowment. If the worship of a 
deity is established, the rights of worship have to 
be considered in determining the question as to 
who is to be regarded as a ‘shebait’. 

[25] In Prannath Saraswati’s Hindu Law, En¬ 
dowments, at p. 136, it has been observed : 

"Great as is the religious merit of personally performing 
these services for the deity, the cndower has not always 
the inclination or the capacity to perform them. Apart 
from the question of physical capacity there is that of 
religious capacity. Thus it is said in the Vrihan-Naradiya 
Purana, ‘Women; those uninvested with the sacred thread, 
i.e. (the members of the ‘dvija* class before the initiation 
ceremony'has been performed for them); and Sudras are 
not competent to touch images of Vishnu or Siva." 

[ 26 ] A person in order to be entitled to per¬ 
form the functions connected with the worship of 
a deity must possess the religious capacity; he 
must possess full knowledge of sacred literature; 
he must also be a devoted worshipper of the deity 
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whose image is to be worshipped; and he must be 
a religious student of good character. A founder 
may appoint a person, who possesses such qualifi¬ 
cations, to perform the worship of the deity, and 
he may not himself perform the functions con. 
nected with the worship of the deity. But, he 
may still continue to manage the endowed pro¬ 
perty and out of the income of the property de¬ 
fray the expenses connected with the temple and 
the deity. 

[27] The founder of an endowment may, there, 
fore, make such arrangement as he likes for the 
administration of the endowed property as also 
for the worship and service of the deity. Whe¬ 
ther on the creation of an endowment the office 
of a ‘shebait’ in the legal sense of the term comes 
into existence or not would depend upon the cir¬ 
cumstances in each case; and it cannot be said 
that in each and every case, on the creation of an 
endowment ‘shebaitship’ automatically comes 
into existence. The law recognises the founder’s 
right to management of and control over the 
endowed property because by dedication he divests 
himself of his proprietary rights absolutely, but 
so long as there is no appropriation of the pro¬ 
perty for the purpose for which it is dedicated, 
there is an obligation on him to see to its preser¬ 
vation, and, accordingly, a corresponding right of 
control so long as the property itself exists. This 
does not mean that he holds the property as a 
‘shebait’ even though he has assigned to himself 
the position of a bare manager and also appointed 
another person to look after the service and 
worship of the deity in whose favour the endow¬ 
ment has been created. 

[28] Certain religious endowments are managed 
by persons designated as managers. While dealing 
with the position of a manager of a temple, their 
Lordships of the Privy Council in Bamanathan 
Chetti v. Murugappa Chetti , 33 ind. App. 139, 
observed at p. 144 : 

"Tho manager of the temple is by virtue of his offico 
the administrator of the property attached to it. As 
regards the property, the manager is in the position of a 
trustee. But as regards the service of the temple and the 
duties that appertain to it, he is rather in the position of 
the holder of an office of dignity. ..." 

[29] The noticeable difference between the posi¬ 
tion of a ‘shebait’ and the position of a manager 
of a temple is that tho ‘shebait’ has, in the 
endowed property, a personal interest of a bene- 
ficial character. This distinction would bo the 
determining factor when the question arises whe¬ 
ther a particular endowment is being managed by 
a ‘shebait’ or a bare manager. If the person ap¬ 
pointed has any personal interest of ft beneficial 
character in the endowed property, ho would be a 
‘shebait’, but if he has got no such interest, he 
would be treated as a bare manager. There is no 
bar to the founder of an endowment appointing a 
bare manager and prescribing a line of succession 
to the office of the manager. 
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,[30] In Af. Desikar v. Gopjla Chzltiyar , 
Mi. R. (1943) Mad. $58, it was held that the law 
gives to the author of a public religious trust the 
privilege of prescribing, if he is so minded, a 
line of succession to the office of the manager, 
without conforming to the law of inheritance. 
This principle, it was further pointed out, has its 
* foundation in the distinction that exists between 
heritable property over which the owner has only 
a restricted power of disposition aud a mere office 
which confers on the holder a bare right of 
management without any right to a beneficial 
interest in the property committed to his charge. 
If we may say so with respect, we entirely agree 
with these observations. 

[31] Learned counsel for the appellant sought 
to distinguish this case on the ground that it 
related to a particular kind of endowment in 
southern India. The dispute in that case related 
to the properties which admittedly belonged to a 
Shiva temple in Jaffna in Ceylon founded by the 
ancestors of the parties. With reference to Viiya 
Varuthi Thirtha v. Balusami Ayyar , 48 ind. App. 
302 (p.c.), it has already been pointed out that in 
•their general characteristics the institutions in 
southern India are almost identical with similar 
institutions in northern India and in the Bombay 
Presidency. The manager of an endowment, who 
is designated as a ‘dharamkarta’, is not a ‘shebait* 
•or a ‘pujari’ of a shrine or a head of the ‘Math’. 
He is literally and no more than the manager of 
•a charity, and his rights are never of a higher 
legal category than that of a mere trustee, vide 
'Srinivasa Chariar v. Evalappi Mudaliar , 49 
ind. App. 237 (p.c). 

[32] In the case before us Brij Lai had cons¬ 
tructed a temple aud he had therein installed and 
consecrated the deity, Sri Jagannathji. He had 
appointed a ‘pujari’ (priest) for the service and 
worship of the deity; and he himself arranged for 
the funds and defrayed the necessary expenses of 
the temple and the deity. Consequently, the func¬ 
tions usually performed by a ‘shebait* were being 
performed by Brij Lai himself as well as by the 
pujari. Subsequently, having regard to his ad¬ 
vanced age, he made a ‘waqf’ of property in 
favour of the deity to provide for expenses for the 
worship of the deity. This was an endowment 
Recognised by Hindu law. Under the endowment, 
the endowed property vested in the deity who 
could not enjoy the property except through a 
human agency. The pujari was to continue to 
look after the service and the worship of the deity 
and the work of realization of rent from endowed 
property and the defraying of expenses was to be 
cone by the founder himself. Neither the ‘pujari’ 
cor the founder had any personal interest of a 
henefioial character in the endowed property. The 
same state of affairs was to continue even after 
the founder's death; provision was made in the 
? . of waqf’ f or payment of the salary of the 
sPjjan and for the management being carried on 


by the sons of the founder and after them by the 
seniormost member of the family of the founder. 

[ 33 ] It is not disputed that the human agency 
whose existence is necessary for the management 
of the endowed property and for arranging the 
worship of the deity must come into being as soon 
as the endowment is made. As already pointed 
out above, ‘shebaitship’ in its true conception 
involves two ideas, the ministrant of the deity 
and its manager, it is not a bare office, but an 
office with certain rights attached to it. The 
founder in the case before us did not constitute 
himself a ‘shebait* in the literal or legal sense. He 
did make an arrangement for the due performance 
of the functions usually performed by a ‘shebait’ 
by assigning some of those functions to a ‘pujari* 
(priest) and others to himself, his sons and the 
seniormost member of his family. 

[34] In the present case, wo are not concerned 
with the office of the ‘pujari’ (priest) and have to 
see what was the position of the founder and of 
those who have looked after and managed the 
temple and the ‘waqf’ property after the founder. 
In the deed of ‘waqf’ it was stated that the 
founder and after his death his two sons shall 
have the right to, and remain in possession of, 
all the existing, appurtenances to the temple; that 
the sons of the founder shall be the managers 
Cmohtamim’) and ‘karkun’ of the temple and the 
endowment, like the founder ; and that similarly 
after the sons the seniormost member of the 
family of the founder would be the manager of 
the endowed property. The parties have, in their 
pleadings, also described the manager of the 
endowed property as manager, ‘karkun’, or 
‘mutwalli’. 

^ According to the appellant’s case Brij Lai and 
Kedar Nath managed the temple and ‘waqf’ pro¬ 
perty, Kedar Nath and Mangal Das became ‘mat- 
wallis’ one after the other and he himself became 
‘mutwalli’ after the death of Mangal Das. The 
term ‘mutwalli’ also conveys the idea of a supe¬ 
rintendent, an administrator or procurator of any 
religious or charitable foundation. The appel¬ 
lant or anyone else never described the founder 
or those who held the office after him as ‘shebait’. 
On the other hand, the form of their designation 
goes to show that they were treated as bare 
managers. Admittedly, none of them had any 
personal interest of a beneficial character in the 
endowed property. Their position was analogous 
to that of a manager of a temple as explained in 
Bamanathan Chetti v. Murugappa Chetti , 33 ind 
App 139 (p.c.). It must, therefore, be held that 
there was no ‘shebait’, in the legal sense of the 
term, of the endowment created by Brij Lai. 

te5] Having regard to the nature of the right of 
a shebait’ in Hindu Law, it has been held in 
Manohar v. Bhupendranath , 60 cal. 452 (f.b.), 
that shebaitship* is property within the meaning! 
of Hindu Law and a hereditary office. The samd 
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ithing, however, cannot be said of the managership 
•of a temple or an endowment. 

[36] No authority has been cited before us to 
show that any order of succession to the office of 
a manager, which is inconsistent with the rule of 
succession laid down by the Hindu law, cannot 
be given'effect to. 

[37] In Juttendro Moliun Tagore v. Ganeiulra 
Mohan Tagore, it was held that all estates of in- 
heritance created by gift or will, so far as they are 
inconsistent with the general law of inheritance 
are void as such and that by Hindu law no person 
can succeed thereunder as heir to estates described 
in the terms which in English law would designate 
estates tail. The rule laid down in Tagore v. 
Tagore is, no doubt, appl cable to a hereditary 
office like that of a ‘shebait’ but it cannot be 
made applicable to succession to the office of a 
bare ‘manager’. 

[38] In this case, it had been admitted that the 
succession to tho office of a manager of the temple 
has been in accordance with the terms of the deed 
of ‘waqf’. The appellant has stated that after 
Mangal Das’s death he became ‘mutwalli’ by virtue 
of his being the seniormost son or descendant in 
tho family of Brij Lai. This has been the position 
for over 50 years and it can now be treated as a 
usage which should govern the f iture succession 
to tho office of the manager of the endowment 
made by Brij Lai. 

[39] It has been found by the Court below, and 
the finding has not been disputed before us, that 
Raghunath Das (plaintiff 2) is the seniormost 
male member of tho family now alive. 

[40] Whether Raghunath Das is entitled to 
succeed to the managership of the endowment 
depends upon tho proper interpretation of the 
phrase “khandan main aulad-i-akbar” which 
occurs in the deed of ‘waqf’. Learned counsel for 
the appellant has contended that tho expression 
does not necessarily mean “seniormost member 
of the family” but it means "eldest in the eldest 
branch”. Tho word “khandan” cannot be con- 
fined to the family of the elder son only. When 
Brij Lai used that word ho obviously intended 
to refer to his own family, so as to include all the 
branches of his family. Brij Lai clearly laid down 
in the deed that after his death his two sons 
should jointly and severally be responsible for tho 
administration and management of the endow, 
mont ; hut as ill-luck would have it, his older son 
predeceased him and the younger son did not feel 
much interested in the endowment and even 
instituted a suit to have the ‘waqf’ set aside. 
Thereupon, Brijlal himself selected the then eldest 
among his male descendants, who happened to be 
of tho senior branch to act as manager of the 
endowment. The same position continued even 
after the death of the person so selected by Brij 
Lai. 


It is now that a person in the junior branch is 
the seniormost male descendant in the family of 
Brij Lai. Consequently, the expression "khandan 
nnin aulad-i-akbar” must be interpreted to mean 
the eldest male descendant in the family of the 
founder. That is how tho expression has all along 
been understood by the parties as their pleadings 
go to show. Raghunath Das has, therefore, been 
rightly found entitled to succeed to the manager, 
ship of the temple and the endowment. 

[41] The next argument advanced on behalf of 
the appellant was that as Thakur Das did not 
enjoy ‘shebaitship’, he and his descendants lost 
their rights to hold that office. As ‘shebaitship’ 
never came into existence, this argument has got 
no force. The administration and management of 
the temple and the endowed property has been 
carried on by tho persons nominated by the 
founder ; and tho learned trial Judge has rightly 
pointed out that no question of adverse possession 
arises in the case. 

[42] Another contention put forward on behalf 
of the appellant is that tho ‘shebaitship, having 
devolved absolutely upon Mangal Das, after his 
death it must devolve on his heirs and not on the 
heirs of the founder. This contention would have 
had force if any office of shebaitship had come 
into existence when the endowment was created. 
But as already stated, ‘shebaitship’ never came 
into existence and tho rule of succession, which 
governs succession to tho office of ‘shebait’, can¬ 
not be made applicable to the office of tho manager 
of an endowment. 

[43] Tho learned trial Judge was, therefore, per- 
fectly justified in holding that Raghunath Das 
(plaintiff 2 ) was entitled to succeed to tho manager¬ 
ship of tho temple and the endowment. As tho 
defendant is in the possession and has beon 
managing the endowed property, he is undoubtedly 
liable to render accounts. The decision of the 
Court below is, therefore, correct and must be 
upheld. 

[44] The appeal is accordingly dismissed witb 
costs. 

B/D.H. Appeal dismissed. 
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Waliollah Ac.. C. J. and Desai J. 
lladha Krishna Swami, Appellant v. Parshot- 
tam Das and others, Respondents. 

S. C. A. No. 179 of 1945, D/- 9 5-1949. 

(a) Debt Laws — U. P. Temporary Postponement of 
Execution of Decrees Act (10 of 1937), S. 5 — Words 
"and not covered by S. 6" in section govern only 
cl. (b) of the section and does not apply to cl. (a)— 
Court is not concerned if anomalies arise from this 
construction : A. I. R. 1945 All. 137 ; A. I. R. 1913 All. 
316 ; A. 1. B. 1918 Oudh 350 and A. I. B. 1945 All. 117 
(F. B.), Rcl. on. [Para 71 
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(b) Interpretation of Statutes — Language clear — 
Court is not concerned with results implied. 

When the language of an enactment is clear the Court 
is bound to give effect to it even though it is satisfied that 
the Legislature did not contemplate to give the actual 
result that the language implied. A statute will be con- 
strued contrary to its literal meaning when the literal 
construction would result in an absurdity or inconsistency, 
^provided the words are capble of another construction 
which will carry out the raaoifest intention : A.I.K. 19-1/ 
All. 27 (F. B.), Ed. on. 

(c) Debt Laws — U. P. Temporary Postponement of 
Execution of Decrees Act C10 of 1937), S. 5 — Sub¬ 
mortgagee from mortgagee is entitled to enforce his 
mortgage by putting the property to sale — He is free 
to proceed against original mortgagor—When he sues 
to put property to sale he does so to enforce his own 
sub-mortgage by enforcing the mortgage of his own 
mortgagor — Putting mortgagee rights of his mort¬ 
gagor to sale means putting property to sale—His suit 
is for sale “in an enforcement of a mortgage’’ within 
meaning of S. 5—(T. P. Act (1882), S. 67). 

[Paras 8 , 11. 13. 15] 

Anno. T. 1‘. Act, S. G7N21. 

(d) T. P. Act (1882), S. 92 — Prior mortgagee pur¬ 
chasing mortgaged property—Sale consideration con¬ 
sisting of amount of his own mortgage and also that 
on subsequent mortgage—Amount of subsequent mort¬ 
gage kept with vendee to pay the subsequent mort¬ 
gagee — Vendee mortgagee is not subrogated to the 
rights of the subsequent mortgagee. 

In 1921 H an agriculturist executed a mortgage in 
favour of G, also an agriculturist. In 1922 ho executed 
another mortgage in favour of S. S executed a sub-mort¬ 
gage in favour of P in 1927. On 17-S-1928 II sold the 
property to G, The consideration consisted of the amount 
f ' of both the mortgages und little more. Mortgage money 
due to 6' was kept with G to be paid to S. The sub-mort¬ 
gagee P instituted a suit upon his mortgage of 1927 and 
sought a decree for sale of the property. He impleaded as 
defendants his own mortgagor, and (sons of) H and G : 

Held that since the debt of G was satisfied by sale to 
him, the relatiou of debtor and creditor came to an end. 
It was not possible for G to keep the mortgage in his own 
favour alive when he purchased the equity oi redemption. 
There was a merger of equity of redemption with the 
mortgage rights. In the absence of an agreement between 
H and G that on his paying of! S he would be subrogated 
to the rights of .8 ns mortgagee, (1 would not be subrogated 
to the rights of S. When G paid off S he did so not with 
his money but with the money of 11 left with him in 
trust for that purpose. When he did not use his own 
money he could not claim the right of subrogation. G was, 
therefore, not entitled to any subrogation or lien. Case law 
referred. [Para 19] 

Anno. T. P. Act, S. 92 N 8 , 10. 

(e) Civil P. C. (1908). O. 34, R. l_Mortgagor selling 
property to prior mortgagee — Consideration consist- 
ing ot amounts due on his mortgage and subsequent 
mortgage Amount of subsequent mortgage kept 
with vendee Mortgage for payment to subsequent 
mortgagee - Suit by sub-mortgagee of subsequent 
mortgagee for enforcement of his mortgage for sale of 

^°f v erty .-°" gi A nal mortgagor-owner is not necessary 
Party _(T. P. Act (1882), S. 67). [ Para 10 ] 

^ Anno. T. \\ Act, S. 67 N. 21; Civil P. C., 0. 34 R. 1 

zLtffCwaJ,: “■ KN - 
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Desai J _This is a second appeal from a 

decree of District Judge of Sitapur in a mortgage- 
suit. Har Bux Singh owned the entire mnhnl 
Lalta Singh in village Bhilawan. In 1913, he exe¬ 
cuted a mortgage ex. Bl, in favour of Sheo Dayal 
and Sheo Sagar for rs. 2200 . In 1921, he executed 
another mortgage, ex. B17, in favour of Mahant 
Basudeo Gir, defendant 2 , for rs. 16000. On 22 / 
24-3-1922, he executed one more mortgage, ex. 3, 
in favour of Sheo Darshan Singh, defendant 1 , 
and Jagannath Singh, defendant 5 , for rs. 4000. 
This mortgage was for the entire mahal Lalta 
Singh. One Raghubar Singh owned zamindari 
property in village Tikara. In 1920, he mortgaged 
it with Sheo Darshan Singh and Jagannath 
Singh. Thus Sheo Darshan Singh and Jagannath 
Singh were mortgagees of two different proper¬ 
ties. The share of each was one-half in the mort¬ 
gagee rights under each mortgage. Jagannath 
Singh has been paid off' his dues and wo have- 
nothing to do with his share in the mortgagee 
right in this dispute. Sheo Darshan Singh, the 
other mortgagee, on 2-9-1927 executed a sub-mort¬ 
gage, ex. 1 , in respect of his one-half shares in the 
two mortgagee rights in favour of tho plaintiff 
Purshottam Dass for rs. 3300. On 17-S-192S Har 
Bux Singh sold mahal Lalta Singh to Mahant 
Basudeo Gir for rs. 35000. Ex. 2 is the sale-deed. 
Har Bux Singh left with Basudeo Gir rs. 4755 
odd for the payment to Sheo Dayal and Sheo 
Sagar in discharge of his liability under the mort¬ 
gage of 1918, ns. 23169 odd in discharge of his 
liability to him under tho mortgage of 1921 ,. 
rs. 4 S 75 for payment to Sheo Darshan Singh and 
Jagannath Singh in discharge of his liability 
under the mortgage of 1922 and rs. 1 S 00 for pay¬ 
ment to one more creditor of his. Thus ho left 
rs. 34600 with Basudeo Gir for payment to his cre¬ 
ditors including Basudeo Gir himself and took cash 
of only rs. 400. The liability of Har Bux Singh 
to Basudeo Gir under the mortgage of 1921 was 
automatically discharged when rs. 23169 odd were 
left with Basudeo Gir. Basudeo Gir took some 
time to pay off the mortgage of 1918. He paid it 
off in instalments. IIo paid rs. 135 on 13-12-1929, 
rs. 1000 on 1-5-1931 and rs. 4918 on 29 . 2 . 1930 ’ 
Thus he paid in all rs. 6053 and obtained receipt 
BX. B 2 on 29.2.1932. Ho had to pay more because-. 
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interest had accumulated between 17-8-1928 and 
29-2-1932. 

[ 2 ] The suit from which this appeal arises was 
instituted by Purshottam Das, the sub-mortgagee 
to recover the money due to him under the sub¬ 
mortgage of 1927. He sought a decree for sale of 
mahal Lalta Singh. He impleaded as defendants 
to the suit not only his own mortgagor, Sheo 
Darshan Singh, but also Jagannath Singh, Jagan- 
Jiath Singh’s successors.in-interest, and the sons 
of Har Bux Singh and Raghubar Singh who had 
■died. Sheo Darshan Singh had been adjudged in¬ 
solvent and the official receiver, who had the 
custody of his property, was also impleaded as 
defendant. 

[3] The suit was contested by Basudeo Gir, 
Sheo Darshan Singh and a son of Raghubar 
Singh. The maiu contest was by Basudeo Gir 
who alone filed this appeal and is now represented 
before us by Shri Radha Krishna Swami Asthapith 
Mandir in village Bajrakha. The contesting defen¬ 
dants did not dispute the facts mentioned above. 
Mahant Basudeo Gir pleaded that ho and Shri 
Radha Krishna Ji are agriculturists, that he is 
subrogated to the rights of She) Dayal and Sheo 
Sagar under the mortgage of 1918 on account of 
his discharging that mortgage, that he has a charge 
or lien over mahal Lalta Singh for rs. 23169 on 
account of his having satisfied the mortgage of 
1921, that even if mahal Lalta Singh was liable 
to be sold in enforcement of the sub-mortgage of 
1927, the sale should be subject to his rights on 
account of the subrogation and the charge, that 
the suit was barred by time and that the plaintiff 
was not entitled to interest and costs on account 
of his failure to comply with the provisions of 
s. 32, Agriculturists’ Relief Act. Sheo Darshan 
Singh also pleaded that the plaintiff was not 
entitled to interest and costs on account of his 
non-compliance with the provisions of s. 32, Agri¬ 
culturists' Relief Act. 

[4] The trial Court decided that as Mahant 
Basudeo Gir paid off the mortgages of 1918 and 
1921 from the money left with him by his vendor, 
liar Bux Singh, for that very purpose he was not 
entitled to be subrogated to the rights of Sheo 
Dayal and Sheo Sagar and to have a lien over 
mahal Lalta Singh in respect of the sum of 
ns. 23000 odd, and that the suit was barred by 
time and consequently dismissed it. 

[5] The plaintiff went up in appeal before the 
District Judge. He decided that the suit was 
within time and agreed with the trial Court that 
Mahant Basudeo Gir was not entitled to subroga¬ 
tion and charge ; he, therefore, decreed the suit. 
The appellant Shri Radha Krishna Swami chal¬ 
lenges the finding of the Courts below that it is 
not entitled to subrogation and charge and the 
finding of the learned District Judge that the suit 
was not barred by time. It also questions the right 
of the plaintiff, as sub-mortgagee, to sue for a 
-decree for sale of mahal Lalta Singh and contends 


A. I. B, 

that since the plaintiff had failed to prove the 
mortgage of 1922 as against the heirs of Har Bux 
Singh, it could not be enforced by sale of mahal 
Lalta Singh. 

[6] I would deal with the question of limitation 
first. There is no dispute about the fact that the 
period of limitation is twelve years and is to be 
computed from 17-8-1928. That is the date of the 
sale ex. 2 by Har Bux Singh in favour of Mahant 
Basudeo Gir in which Har Bux Singh admitted 
the existence of his liability under the mortgage 
of 1922 by leaving some money in the hands of 
Basudeo Gir for discharge of it. There is thus an 
acknowledgment by Har Bux Singh of 17-8-1928 
from which a fresh period of limitation started. 
The period ended on 17-8-1940 when the Tempo¬ 
rary Postponement of Execution of Decrees Act, 
1937 (act 10 of 1937) was in force. The Act re¬ 
mained in force from 1-1-1938 to 31-12-1940. It is 
admitted that Har Bux Singh and Basudeo Gir 
were agriculturists and that the appellant is an 
agriculturist. It is stated in s. 5 of the Act that: 

“In computing the periol of limitation prescribed by 
the Iudiau Limitation Act, 1903 .... for (a) the institu¬ 
tion of a suit in a civil Court against an agriculturist for 
money or for foreclosure or sale in enforcement of a mort¬ 
gage, an l (b) the execution of such decree as is referred to 
in S. 3 and not covered by S. 6 the period during which 
this Act shall remain in force shall be excluded.” 

The plaintiff claimed that under this provision he 
was entitled to exclude the period 1-1-1938 to 
31-12-1940 while computing the period of limita¬ 
tion for the suit. From 17-8-192S to 31-12-1937 the 
period was 9 years 4 months and 14 days. If s. 6 
of the Act applies and the period 1-1-1938 to 
31-12-1940 is to be excluded the period of limita¬ 
tion would be counted again from 1-1-1941. From 
1-1-1941 to 17-8-1943 the period was 2 years 7 
months and 16 days. Therefore, the period from 
17-8-1928 to 17-8-1943 was twelve years, if the 
period 1-1-1939 to 31-12-1940 was excluded. It was 
holiday on 17-8-1943 and consequently the suit, 
which was instituted on 18-8-1943, was just in 
time. 

[7] There were two arguments advanced before 
us in support of the view that s. 5 does not apply 
to the facts of the case. One is that s. 5 does not 
apply to a case which is covered by s. 6. The 
learned counsel for the appellant contended that 
the words “and not covered by s. 6” in S. 5 
govern not only part (b) but also part (a) of 6. 6. 
There is no force in this contention. Grammatically 
the words can be read only with the words “and 
(b) the execution of such decree as is referred to 
in s. 3” and not with the words “for (a) the ins¬ 
titution of a suit in enforcement of a mortgage.“ 
The words “as is referred to in s. 3 and not 
covered by s. 6” mean “as is referred to in 8. 3 
and is not covered by s. 6.” The words not 
covered by s. 6” are a part of the clause beginn¬ 
ing with the words “as is referred to.” This clause 
applies only to part (b) and cannot apply to part 
(a); so the words “not covered by s. 6” also can- 
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not apply to part (a). Both ss. 3 and 6 deal with 
decrees, neither of them deals with a suit. Part (a) 
deals only with a suit and part (b) only with a 
decree. Consequently, the reference to ss. 3 and 6 
can be read only in part (b) and cannot be read 
in part (a) where it would make no sense at all. In 
Pokhar Singh v. Mulaim Singh, 1915 oudh W. N. 
(H. c.) 80, Braund J. while interpreting the provi- 
eion of s. 5 remarked that the exclusion applies 
to such decrees as aro referred to in s. 3 provided 
they are not of the kind excepted by s. 6. Thus 
he read the words of part (b) and not of the other 
part (a). If the plaintiff had sued earlier and 
obtained a decree, its execution would not have 
been stayed under the provisions of the Act. Sec- 

tion 6 of the Act lays down that: 

"Nothing in the Act applies to a mortgage-decree sought 
to be executed by sale of the mortgaged property in the 
hands of a subsequent transferee who lias taken the trans¬ 
fer subject to the mortgage.” 

Basudeo Gir took the transfer subject to the mort¬ 
gage of 1922. So s. G would have saved the decree 
from being governed by s. 3 of the Act and it 
could have been executed even during the period 
1-1-1938 to 31-12-1940. In Radha Kislian v. Umrai 
Singh, a. I. n. 1943 all. 316 (f. b.), a Full Bench 
of this Court held that execution of such a decree 
as is mentioned in s. G was not barred by any. 
thing contained in s. 3. So the argument of the 
learned counsel for the appellant was that if the 
execution of the decree itself could not have been 
stayed there was no sense in excluding the period 
of three years while computing the period of 
limitation for the suit. An argument similar to 
the one adopted here was adopted in the case of 
Pokhar Singh but wasTepelled. Braund J. observed 
at page 81 : 

"It is argued.that it is absurd to suppose that 

the Temporary Postponement of Execution of Decrees Act, 
1937, would give to decree-holder the benefit of a suspen¬ 
sion of the period of limitation in a case in which the 
decreo-holder was not qualified to take advantage of 
Sub-s. (1) of S. 3 and did not choose to try to take advan¬ 
tage of Sub-s. (2).. .. In my view ... the language of 
S. 5 is quite plain, and even if it did produce a result such 
as I have suggested above, the learned Civil Judge is quite 
right in supposing that that fact affords no reason why the 
plain language of the statute should not be given eflect 
to." 

The plain language of the section clearly says 
that the period of three years should be excluded 
while computing the period of limitation, and it 
must be given effect to whether it appeals to 
reason or not. It is a recognized manner of cons¬ 
truction of statutes that when the language of the 
enactment is clear the Court is bound to give 
effect to it even though it is satisfied that the 
Legislature did not contemplate to give the actual 
result that the language implied. A statute will 
jbe construed contrary to its literal meaning when 
jthe literal construction would result in an absur¬ 
dity or inconsistency, provided the words are 
•capable of another construction which will carry 
put the manifest intention: See Bharat Singh 
chadi, A. i. r. 1947 ALL. 27 (f. b.) relying 
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upon Ex parte Walton ; In re Levy, ( 1881 ) 17 ch. 
D. 746. Here neither are the words of s. 5 capable 
of another construction nor would the construction 
that I propose to put on them result in any 
absurdity. It cannot be said that it would be 
absurd for the Legislature to let tho execution of 
a decree go on but to discourage creditors from 
suing during the pendency of the Act. It was 
stated in Lachliman Singh v. Lachliman Prasad, 
194S oudh w. N. 141, at p. 142 that: 

“The provisions of S. 5 so far as they relate to the ex¬ 
clusion of time for institution of a suit were apparently in. 
tended to encourage creditors to desist from filing suits, 
the fruits of which they could not be permitted to reap 
till after the enactment of the projected legislation.” 

This does not mean that the Legislature intended 
to discourage the filing of only those suits, the 
decrees in which could not be executed. For cer¬ 
tain reasons it was advised to discourage the 
filing of even those suits, the decrees in which 
could be executed. It is not for the Court to con¬ 
cern itself with the reason for this. Even if it be 
said that the Legislature did not intend to dis- 
courage the filing of those suits, the decrees in 
which could be executed, the language of s. 5 part 
(a) is quite clear and free from ambiguity and 
if the result of its literal interpretation is not 
quite in consonance with the intention of the 
Legislature, it is for the Legislature to remedy the 
defect in the language. In Behari Lai v. Ganga 
Prasad, 1945 oudh w. N. (h. c.) 91, a Full Bench 
of this Court laid down that: 

"In construing the plain words of S. 5 the Court will 
not be justified in embarking upon a consideration of the 
question whether certain anomalies will not arise if the 
words of S. 5 are given their natural and plain meaning.” 

[a] The other argument is that s. 5, part (a) 
excludes the period of three years while computing 
limitation for the institution of a suit for sale “in 
an enforcement of a mortgage,” and that the 
present suit was not one in an enforcement of a 
mortgage. It is to be noted that the plaintiff 
wants to enforce the mortgage of 1922 by putting 
mahal Lalta Singh to sale. That mortgage was 
not in his favour; it was in favour of Sheo Darshan 
Singh and Sheo Darshan Singh has made a sub- 
mortgage of his mortgagee rights to him. The 
argument of the appellant is that if the plaintiff 
were attempting to put the mortgagee rights of 
Sheo Darshan Singh to sale, that would be an 
enforcement of his sub-mortgage and that his 
putting mahal Lalta Singh to sale cannot be said 
to be enforcing his mortgage. As I would show 
presently a sub-mortgagee is free to proceed 
against the original mortgagor, i. e„ tho plaintiff 
is free to put mahal Lalta Singh to sale even 
though it was not directly mortgaged with him. 
When a sub-mortgagee sues the original mort¬ 
gagor, he does so to enforce his own sub-mortgage. 
Really ho enforces both the mortgages, the mort¬ 
gage by the owner of the property and the sub¬ 
mortgage by the mortgagee. If the plaintiff was 
not a mortgagee from Sheo Darshan Singh he 


300 Allahabad 


Radii a Krishna y. Parshottam Das (Desai J.) A. I. R. 


would have no right to proceed against mahal 
Lalta Singh. He derives the right to proceed 
against it from the sub-mortgage by Sheo Dar- 
slian Singh in his favour. When ho sued to put 
mahal Lalta Singh to sale he did so to enforce his 
own sub-mortgage by enforcing the mortgage of 
1922. His suit is clearly, therefore, a suit for sale 
in an enforcement of his sub-mortgage. The word 
mortgage in s. 5 includes a sub-mortgage because 
a sub-mortgage is nothing but a mortgage of mort¬ 
gagee rights. What he can put to sale in an 
enforcement of his sub-mortgage has nothing to do 
with the question whether his suit is one for sale 
in an enforcement of a mortgage. He may seek to 
put to sale a wrong property in an enforcement of 
his sub mortgage; nevertheless his suit would be 
a suit for sale in an enforcement of a mortgage. 
If ho had no right to put mahal Lalta Singh to 
salo in enforcement of his sub-mortgage his suit 
would fail on that ground but while computing 
the period of limitation the period of three years 
will have to be excluded as laid down in s. 5. If 
a sub-mortgagee can sue the original mortgagor 
or for sale of the property mortgaged by him, it is 
undoubtedly a suit for sale in an enforcement of 
a mortgage. 

[9] Therefore, s. 5 applies and the suit was 
xvithin time. 

Ciol The mortgage deed ex. 3 was not proved 
against the heirs of Har Bux Singh. It was 
admitted by the appellant and Sheo Darshan Singh 
and consequently was used against them without 
proof. It was said on behalf of the appellant that 
when it was not proved against the heiis of Har 
Bux Singh it could not be enforced against them. 
The simple reply to this contention is that tho 
heirs of Har Bux Singh are left with absolutely 
no interest in the property mortgaged under the 
deed because Har Bux Singh had sold the pro¬ 
perty to Basudeo Gir in 1928. Tho mortgage i3 
now to be enforced not against Har Bux Singh or 
his heirs but against the appellant on whose 
behalf it has been admitted. The heirs of Har 
Bux Singh were not, at all necessary parties; 
they wero impleaded ex abundanti caulela. 

[ 11 ] According to the terms of the sub-mortgage, 
ex. 1 , in default of repayment by Sheo Darshan 
Singh, the sub-mortgagee is to have the right to 
recover all his money by sale of “the mortgaged 
property.” The property that was expressed in 
tho deed to have been mortgaged was the mort¬ 
gagee rights of Sheo Darshan Singh acquired 
under the mortgage deed of 1922. So it was con- 
tended on behalf of the appellant that tho plain- 
tilf, in an enforcement of the sub-mortgage, could 
only put to salo the mortgagee rights of Sheo 
Darshan Singh and not mahal Lalta Singh which 
had been mortgaged with him under tho mortgage 
of 1922. It is true that the plaintiff can enforce 
only the sub-mortgage of 1927 but it does not 
follow that be cannot do so by enforcing the mort¬ 
gage of 1922. On the contrary he can enforce his 


sub-mortgage only by enforcing the mortgage of. 
1922, that- is, by proceeding against mahal Lalta 
Singh. Putting the mortgagee rights of Sheo 
Darshan Singh to sale means putting mahal Lalta 
SiDgh to sale. Sheo Darshan Singh had a right 
to put mahal Lalta Smgh to sale in an enforce, 
ment of the mortgage of 1922 and when he raort- „ 
gaged this right it meant that ho gave the right 
to the plaintiff to do what ho could do. that is to 
Put mahal Lalta Singh to salo. In the very nature 
of things it was not possible for a smaller right to 
be carved out of the right to put mahal Lalta 
Singh to sale. It would make no sense to say that 
the plaintiff could only put to salo the right to 
put mahal Lalta Singh to sale. It was said on 
behalf of the appellant that it was a sub-mortgage 
by Sheo Darshan Singh aDd not an assignment or 
transfer of his mortgagee rights and that conse¬ 
quently the plaintiff did not stand in the shoes of 
Sheo Darshan Singh and could not exercise the 
very right which he could. There undoubtedly is- 
a distinction between a sub-mortgage which is 
nothing but a simple mortgage of a mortgage and 
an assignment or transfer of mortgagee rights. 
But it does not necessarily follow that there should 
bo a distinction between every effect of a sub¬ 
mortgage and every effect of an assignment. A 
gift passes the same title as a salo but no body 
has any difficulty in distinguishing between a gift 
and a sale. Merely because they pass the same 
title to the transferee it cannot be said that there 
is no distinction between them. So merely becauso 
a sub-mortgage and an assignment of mortgagee 
rights would pass the same title to tho transferee 
it cannot bo said that a sub. mortgagee is being 
confused with an assignment. 

[ 12 ] It is stated in “The Law of Mortgage in 
India" by Ghose, Volume i, page 283: 

“Debts secured by mortgage are nlso frequently assigned 
by way of security. Such transactions arc known as sub- 
mortgages and may be evidenced merely by a deposit of 
the title-deeds. The sub.mortgngee, by virtue of tho 
assignment, is not only entitled to the usual remedies 
against his own mortgagor but nlso ngainst tho original 
mortgagor.” 

Fisher in his “Law of Mortgage,” Edn. 6, p. 110, 
describes a sub-mortgage as: 

"A compound raortgoge consisting of a mortgage of a 
chose in action (viz. the originnl mortgage debt) and of the 
property which is the security for the originnl mortgage 
debt." 

Similarly Coote writes in his book on 'Mort¬ 
gages’ voltmio ii, page 860 : 

"Whero there is a sub-mortgage, tho security will com¬ 
prise: first, tho personal covenant of the sub-mortgagor; 
secondly, the transfer of the original mortgage debt and 
mortgaged property, subject to redemption, with the bene¬ 
fit of the power of sale, nnd other powers and remedial 
clauses contained in the original mortgage; thirdly, a 
power oi sale enabling the sub-mortgagee to dispose of the 
original mortgage debt and security.” 

On page 861 he writes that tho sub-mortgagor 
"is in a position bearing a great resemblance to 
that of a surety." 
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[ 13 ] In view of this interpretation of sub- 
mortgage, there can bo no doubt that a sub- 
inortgageo can proceed against the original mort¬ 
gagor or the property mortgaged by him. There 
may be some restrictions on this, however, arising 
out of the state of accounts existing between the 
original borrower and the mortgagee or the sub- 

•*'mortgagor but they are the only restrictions, and 
we are not concerned with them in this case. 

[14] Many authorities have laid down that a 
sub-mortgagee can proceed against the original 
mortgagor and the property mortgaged by him. 
It is stated by Ooote on “Mortgages’ at page 9 12 , 
that 

“the mortgaged property would comprise the original 
mortgage debt and all rights incident thereto, including 
among such rights the (right ?) to enforce and exercise all 
securities, powers and remedies given by the mortgage, 

whether expressly mentioned or not.if the sub- 

mortgagor makes default, the sub-mortgagee b) virtue of 
the statutory power of sale implied in his own security 
may sell the original debt thereby extinguishing the sub- 
mortgagor’s right of redemption therein.” 

“A sub-mortgagee may foreclose the original mort¬ 
gagor”, (page 1031) and similarly he may sue for 
sale of the property mortgaged by him. I have 
already referred to the statement in “The Law of 
Mortgage in India” by Ghose that a sub-mort¬ 
gagee is entitled to the usual remedies against the 
original mortgagor also. In Ram Shankar Lai v. 
Ganesh Prasad, 29 all. 385 (f.b.), it was decided 
by a bench of six Judges that a sub-mortgagee of 
' mortgagee rights in immovable property is entitled 
to a decree for sale of the mortgagee rights of h 9 
mortgagor. It wa9 observed by Stanley C. J., at 
page 398 that: 

“In the case of a derivative mortgage that is. a sub- 
mortgage, it is usual to implead the original mortgagor 
and to foreclose the original mortgagor as well as the sub¬ 
mortgagor.” 

In Kanhai Lai v. Mahadeo Prasal , 18 ind. cas. 
389 (oudh), Lindsay A. J. C., stated : 

“The position of the original mortgagee after a sub¬ 
mortgage becomes as if it were that of a surety, the 
sub-mortgagee becomiug the creditor while the original 
mortgagor continues to remain the debtor” 


and held that a sub. mortgagee is entitled to 
remedy against the original mortgagor as we 
In Vijiaraghavalu v. Arunachalam , a. i. r. 19 
Mad. 165, a sub-mortgagee was allowed to mai 
tain a suit against the original mortgagor. 

[15] In Po Hla Mating v. Ma Ngwe Sir, 
a. 1. r. 1937 Rang. 56, and Bhag Cliand v. Sujc 
oingh, a. i, r. 1938 pesh. 73, the contrary vie 
was taken and a sub-mortgagee was held n 
entitled to join the original mortgagor in a su 
* lor sale and to sell the property mortgaged \ 
hm or to foreclose his mortgage. The basis 
™ s decision was that there exists no privity 
contract between a sub-mortgagee and the origin 
mortgagor. A sub-mortgagee takes his sub-mor 
gage from the mortgagee and the original mor 
gagor is no party to the contract of sub-mortgag 
A mortgage is the transfer of an interest in specif 
immovable property for the purpose of securii 


the payment of money. It is not a contract. The 
transfer of an interest in specific immovable pro¬ 
perty will result from a contract and so a mort¬ 
gage is preceded by a contract but when the 
mortgage is executed the contract becomes an 
accomplished contract and nothing remains to be 
done under it. The question of privity of contract 
arises only when under a contract something re¬ 
mains to be done by one party and the other 
party seeks to enforce it to do it. When a mort¬ 
gagee sues to enforce the mortgage, the mortgage 
is an accomplished fact and what he seeks to do 
is simply to enforce the right that he possesses in 
the property. It is stated by Ghose at page 70 : 

“Regarded as a promise by the debtor to repay the loan, 
it (mortgage) is a contract creating a personal obligation. 
But it is also a conveyance, because it passes to the credi¬ 
tor a real right in the property pledged to him.” 

When it is a question of enforcing a certain 
right in the property, there should not arise any 
question of privity of contract. What is true of a 
mortgage is also true of a sub-mortgage. I have 
already explained the nature of a sub-mortgage: 
it gives the sub-mortgagee a power to proceed 
against the property mortgaged by the original 
mortgagor. The Rangoon case was referred to in 
Vijiaraghavalu v. Arunachalam , (a. i r. 1939 
Mad. 165) and was dissented from. It was pointed 
out that Form no. 11 in Appendix D, Civil P. C., 
clearly contemplates a suit by a sub-mortgagee in 
which he can ask for relief by way of sale of the 
property comprised in the original mortgage. The 
plaintiff was, therefore, entitled to sue fur sale of 
mahal Lalta Singh on the foot of his sub-mort¬ 
gage. 

[ 16 ] The claim of the appellant to subrogation 
to the rights of Sheo Dayal and Sheo Sagar mort¬ 
gagees under the 1918 mortgage, and to a lien for 
the sum of Rs. 23,169 paid in satisfaction of his 
own debt, is without any foundation. When he 
purchased the property ho had a claim for 
Rs. 23,169 against Har Bux Singh on the foot of 
his mortgage of 1921 and Har Bux Singh left this 
amount out of the sale consideration in his hands 
in order to discharge the claim in full. I do Dot 
understand how there can arise any question of 
lien or subrogation. Har Bux Singh discharged 
the mortgage debt of 1921 and the relationship of 
debtor and creditor came to an end. It was not 
possible for the appellant to keep the mortgage 
in his own favour alive when he purchased the 
equity of redemption. There was clearly a merger 

of the equity of redemption with the mortgagee 
right. 

[17] There was no agreement between Har Bux 
Singh and the appellant that on his paying off 
Sheo Dayal and Sheo Sagar he would be sub¬ 
rogated to the rights as mortgagee. Therefore, if 
s. 92 , T. P. Act applies, he was not entitled to 
subrogation. And t’. '.3 section does not applv. It 
came into effect in 1929 and the appellant' dis¬ 
charged the mortgage debt of Sheo Dayal and 
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Sheo Sagar afterwards. A right of subrogation 
accrues when the prior encumbrance is wholly dis¬ 
charged. So the appellant became entitled to the 
right of subrogation if at all on 29-2-1932 by which 
date the amended section had already come into 
force. In any case, it has been held in numerous 
cases that the amendment has retrospective effect. 
A Full Bench of the Allahabad High Court in 
Tota Ram v. Ram Lai, a. i. r. 1932 all. 489 
(f. b.), held that where a third mortgagee pro¬ 
fesses to keep in his hand a part of the mortgage 
money in order to pay off the first mortgage, in 
a suit by the second mortgagee to enforce his 
mortgage it is open to the third mortgagee to 
insist on his being treated as a first mortgagee 
whose mortgage must bo paid off before the second 
mortgagee brings the mortgaged property to sale. 
In Ilira Singh v. Jai Singh, a. I. R. 1937 ALL. 
5S8, another Full Bench held that a subsequent 
mortgagee or vendee who pays off a prior mort¬ 
gage is entitled to subrogation if he does so out 
of his own funds and is thus out of .pocket in 
excess of the amount of the mortgage money or 
the salo consideration, and is not entitled to sub¬ 
rogation when he does so with the money left out 
of the mortgage or sale consideration in his hands 
by the mortgagor or vendor. In Abdul Hamid v. 
Ram Kumar, 1942 oudh w. N. 165, a Full Bench 
of the Chief Court of Oudh took a different view 
and held that a subsequent mortgagee who re¬ 
deems a prior mortgage with money left with him 
for that purpose is subrogated to the rights of the 
prior mortgagee even without a registered instru¬ 
ment. I prefer the view taken in the case of Hira 
Singh, if I am not actually bound by it. It is 
one thing to say that the debt of the creditor 
who has been paid off is to be treated as assigned 
to the lender who provided the money and another 
thing to say that the security which may be held 
by the creditor ns well as priority over other 
creditors should be ceded. A right to cession or 
assignment of the security can be claimed only 
by a person who, though not primarily liable to 
discharge a debt, is obliged to pay it for his own 
protection. It cannot be claimed by a purchaser 
who agreed to buy the property free of all en¬ 
cumbrances and undertakes to discharge them all 
out of the purchase money but fails to do so. See 
Ghose on the Law of Mortgage, page 355. At 
page 364 Ghose writes : 

"A claim to subrogation can be sustained only when 
there is an agreement with the debtor that the lender 
shall be subrogated to the rights of the mortgagee, and 
though such an agreement may be presumed when the 
money is expressly advanced for the purpose of paying of! 
an incumbrance; there can be very little doubt that the 
mere fact that the money borrowed by the debtor is used 
to pay oil a prior mortgage does not entitle the lender to 
the benefit of the discharged security. The real question 
in all such cases is whether the payment made by the 
stranger was a mere loan to the debtor on his personal 
security, or whether it was made under an agreement that 
he should be substituted for the creditor. The law does 
nob usually thrust benefits on people for which they do 
not themselves stipulate, and we find that in the Roman 


Law and the systems based on it subrogation is permitted 
only when there is an agreement to that efieet with the 
borrower. In America, too, where the right of subrogation 
is very freely recognised, it is never allowed except where 
there is a distinct bargain to that efieet with the mort- 
gagor by the lender when he advances the money. In 
England also, as a rule, if there is no bargain for n trans. 
fer, an incumbrance will not be kept alive simply because 
it is paid off with the lender’s money.” 

[is] There is no evidence of any agreement " 
between Har Bux Singh and the appellant and 
the sale-deed does not at all indicate that it was 
contemplated that the appellant would he sub. 
rogated to the rights of the mortgagees whom he 
pays off. 

[19] When the appellant paid off Sheo Dayal 
and Sheo Sagar he did so not with his money but 
with the money of Har Bux Singh left with him 
in trust for that purpose. When he did not use 
his own money he cannot claim the right of sub¬ 
rogation. When he paid off Sheo Dayal and Sheo 
Sagar he did so in order to fulfil his own obli¬ 
gation to Har Bux Singh and not to protect his- 
own interest. He was bound to pay them off 
according to the contract with Har Bux Singh. 

If Har Bux Singh had retained the liability in 
his hands by taking the full sale consideration 
and leaving nothing in the appellant's hand and 
if the appellant had been obliged on account of 
coercive process to pay off Sheo Dayal and Sheo 
Sagar, he might have been entitled to claim sub¬ 
rogation to their rights. But the facts here are 
different. The appellant is, therefore, not entitled 
to any subrogation or lien. 

[20] In the result the appeal must be dismissed 
with costs. 

[ 2 1] Waliullah Ag. C. J.— I agree. 

B/R.G.D. Appeal dismissed. 
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(LUCKNOW BENCH) 

Sankar Saran and Brij Mohan Lal JJ. 

Radha Krishcn Pratap Singh — Plaintiff — 
Appellant v. H. S. Bates—Defendant—Respon. 
dent. 

Appeal Nos. 6 and 7 of 1948, D/- 10-5-1950. 

(a) Oudh Courts Act (4 of 1925), S. 12 (2)-Ex parte 
order granting leave — II can be challenged before 
Bench hearing appeal. 

Per Brij Mohan Lal J _When an order granting leave 

to appeal under S. 12 (2), Oudh Courts Act, has been 
passed ex parte it is open to the respondent, with the 
permission of tho Court hearing the appeal to challenge 
the order granting leave. 1943 Oudh W. ft. 457 (1) & 23 
All. 415 (P.C.), Ref. 

Per Sankar Saran J—The declaration by a Judge that 
a case is a fit one for appeal, under S. 12 (2), Oudh Courts 
Act, should not be challenged as it is not challenged in 
Letters Patent Appeals in the Allahabad High Court. 

[Para 53] 

(b) Oudh Courts Act (4 of 1925), S. 12 (2) - Leave 
to appeal — Case involving not merely interpretation 
of certain documents—Question whether single Judge 
was justified in upholding defendant’s plea of privi¬ 
lege and whether he had acted contrary to recognised 
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principles and precedents in giving advantage to 
defendant of such plea also involved—Grant of leave 
is justified and cannot be challenged. [Para. 16J 

(c) Oudh Courts Act (4 of 1925), S. 12 (2)—Scope— 
Leave to appeal — Power of single Judge to restrict 
points on which appeal should be heard. 

Per Brij Mohan Lai «7. — Where an order granting 
. leave to appeal under S. 12 (2) of the Act merely declares 
9 that the case is fit one for appeal without specifically 
specifying the points on which appeal is to be heard before 
the Bench, the whole case becomes open and the appellant 
cannot be confined to certain given points. [Para 17] 

Per Sankar Saran J. — There is no similarity between 
S. 12 (2), Oudli Courts Act, and Ss. 109 and 110, C. PI C. 
All that the Judge is required to do under S. 12 (2), Ouiih 
Courts Act, is to declare that the case is a fit oue for 
appeal. He is not bound to state his reasons, nor can the 
power of tho Bench hearing the appeal be restricted by 
the single Judge referring only points of law for the 
decision of the Bench. [Para 49] 

(d) Tort — Defamation—Damages—Suit for—Cause 
of action when arises. 

The essence of a cause of action for defamation lies in 
the fact that the person defamed is lowered in the estima¬ 
tion of others. If none else has heard the defamatory 
remark, no suit is maintainable for damages for defama¬ 
tion. It is immaterial that tho plaintiff's feelings were 
hurt by the said remark. [Para 18] 

(e) Tort—Defamation—Qualified privilege—Remark 
by superior officer about his subordinates. 

A superior officer has a qualified privilege to comment 
upon the conduct of his subordinate. Even if the remarks 
about the conduct of the subordinate are incorrect they 
are privileged unless they are malicious. " [Para 19] 

(f) Civil P. C. (1908), S. 100-Finding of fact-Find- 
ing as to absence of malice is one of fact and must be 
accepted as correct: A. I. R. 1938 P. C. 91, Bel. on. 

[Para 19] 

Anno. C. P. C., S 100 N 39. 

(g) Tort — Defamation—Publication of defamatory 
remarks by an official when privileged. 

A privileged occasion is, in reference to qualified pri¬ 
vilege, an occasion where the person who makes a com¬ 
munication has an interest or a duty, legal, social or 
moral, to make it to tho person to whom it is so made has 
a corresponding interest or duty to receive it: 1917 A. C. 
309, Bel. on. [p ar a 20] 

Hence the publication of defamatory remarks made by a 
superior officer about the conduct of his subordinate would 
not, in the absence of malice, be actionable if the publica¬ 
tion is made in the performance of his duty. 

When an official act is to be performed, naturally it 
must necessarily pass through tho hands of subordinates. 
Publication to such subordinates is always privileged. 

[Para 21] 

(h) Tort—Defamation-Defamation of rival by way 
of retaliation if permissible. 

Even where a person is defamed, and the law gives him 
an opportunity to defend himself, he may publish such 
matters as will clear his own conduct. But the privilege 
does not extend to defame one’s opponent if snch defama- 
tion does not clear kis own conduct. Therefore, defama¬ 
tion of one’s nval carried out by way of retaliation is not 
permissible. [Para 28] 

(!) Tort — Defamation — Defence of justification — 
Pleading and proof — (Civil P. C. (1908), O. 6, R. 4)- 
(Evidence Act (1872), Ss. 101 to 103). 1 

In an action for damages for defamation, the defendant 

^ncf TO f t8 i t ° P ? t f , orward tho defence of justification 
must not only raise the plea in his written statement but 
Bhouia prove it strictly by leading evidence that the 
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20 

46 


defamatory remarks about the plaintiff were true. The 
onus to prove justification always lies on the defendant. 

[Paras 29, 30] 

Anno. C. P. C., O. 6 B. 4, N. 9; Evi. Act, Ss. 101 to 
103 N. 6. 

S. E. Ghose — for Appellant-, R. N. ShuKla — for 
Respondent. 

REFERENCES: Courtwise/Chronologica!/ 

(’01) 29 Ind. App. 11: (23 All. 227 P. C.). 

(’01) 23 Ind. App. 182 : (23 All. 415 P. C.). 

(’21) 48 Ind. App. 31 : (A. I. R. 1921 P. C. 25). 

(•SS) A.I.B. 1938 P. C. 91 : (173 Ind. Cas. 19). 

(’29) A.I.R. 1929 Lah. 561 : (11 Lah. 45). 

(’26) 3 Oudh W. N. 574 : (A. I. It. 1926 Oudh 419). 

(’26) 1926-3 Oudh W. N. 576 : (A. I. R. 1926 Oudh 
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Brij Mohan Lai J. —This and tho connected 
appeal no. 7 of 1948 are two appeals by the plain¬ 
tiff under s. 12 ( 2 ), Oudh Courts Act (4 of 1925> 
against two decrees of a learned single Judge of 
the erstwhile Chief Court. The appeals were pre¬ 
ferred before the amalgamation of the Chief Court 
with the Allahabad High Court. 

[ 2 ] The plaintiff is one Kunwar Radha Krishna 
Pratap Singh who was formerly the Assistant 
Manager of the Balrampur Estate. The appellant 
happens also to be related to the Maharaja, i. e., 
the proprietor of the estate. He brought the suit, 
which has given rise to these two appeals, to 
recover a sum of Rs. 2000 as damages for slander 
and libel against four persons, namely, (l) H. S. 
Bates, I. C. S., Manager of the estate, ( 2 ) Y. A. 
Dikshit, Confidential Adviser to the Maharani 
Saheba, (3) V. V. Singh, Private Secretary to the 
Maharaja and (4) the Maharaja. In the plaint, as 
originally filed, damages were claimed against the 
first three defendants only, and it was stated that 
the Maharaja, defendant 4, was a pro forma 
defendant. Later on the plaintiff got his plaint 
amended and claimed damages against the Maha¬ 
raja also. 

[3] The taluqa known as Balrampur Estate was 
formerly under the superintendence of the Court 
of Wards. It was released in 1937. Ordinarily the 
proprietor is invested with full proprietary powers 
after release. There was, however, some talk about 
reserving some of the powers in favour of the 
Maharani as a condition of release. Such a step, 
if taken, would have increased tho power and 
influence of Dikshit, Confidential Adviser of the 
Maharani. The relations between the plaintiff, 
appellant and Dikshit were by no means cordial. 
Naturally the plaintiff-appellant was not pleased 
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at the prospect of Dikshit gaining more influence 
and power in the estate. 

[4] Early in February 1940, there was a rumour 
that the Maharaja’s powers were being transferred 
to the Makarani. The plaintiff-appellant inquired 
of Bates whether there was any truth in the 
rumour. Bates gave no detiniie reply and asked 
tho appellant his views. Thereupon the appellant 
presented before Bates on 9 2-1940. an unsigned 
draft of a representation which he intended to 
submit to the Maharaja. Bates advised the appel¬ 
lant not to press the representation and promised 
to look into the matter himself. The appellant 
took back the representation. On 26-2-1910, Bates 
sent a note to the appellant asking him to see 
him the next day. In reply the appellant sent to 
Bates the same representation together with a 
signed and a slightly amended copy thereof. The 
next day he went to see Bates. At that interview 
Bates called the appellant a ‘‘traitor to the 
Maharaja". The appellant took this remark to 
heart. He came back and wrote a letter to Bates 
in which he said that since he had been called a 
traitor he would no longer continue in service. 
He further informed Bates that he had decided to 
withdraw his representation. The same day he 
addressed a letter of resignation to the Maharaja 
and stated therein that since his immediate officer 
thought that he had not been true to the Maha¬ 
raja, he had decided not to continue in service. 
Bates placed the resignation and the representa¬ 
tion before the Maharaja, who apparently got 
displeased with tho appellant. On 1-3-1940, the 
Maharaja passed a long order accepting the resigna- 
tion. The most offensive part of it was as follows: 

‘‘It is extremely wicked, iguobblc and disloyal on the 
part of Mr. Radha Krishna Pratap Singh to make even 
veiled insinuations against Maliarani Sahcba. Mr. Radha 
Krishna Pratap Singh has not been true to the Makarani 
Sahcba and myself. I am definitely of opinion that he is 
unworthy of being retained in the service of my Raj any 
longer.” 

[ 5 ] The appellant based his claim for damages 
against Bates on the following grounds, namely, 

(a) that he called him a “traitor” to the Maharaja, 

(b) that he produced the same remarks before the 
Maharaja, (c) that ho allowed Mukat Behari Lai, 
his P. A., to see the letter which the appellant 
had addressed to him (Bates) and in which he 
had reproduced Bates’ remark and thus he pub¬ 
lished the said defamatory remark to Mukat 
Behari Lai, (d) that the libellous order passed 
by the Maharaja was really the outcome of his 
(Bate’s) brain and that he had a hand in drafting 
it, and (e) that he published tho aforesaid libellous 
order passed by the Maharaja to (i) his P. A. 
Mukat Behari Lai, (ii) his head clerk Ear Bishen 
Dayal, and (iii) Mr. Waugh I. C. S., an Adviser 
to the estate. 

[6] There were also allegations to the effect that 
he (Bates) had published his own slanderous re- 
mark and the Raja’s libellous order to other per- 
sons also, but since that part of the allegation has 


not been proved, it is unnecessary to take notice 
thereof. It was also alleged that Bates was a party 
to a conspiracy which existed between him and 
Dikshit and V. V. Singh to harm him (appellant) 
and to oust him from service. This has also not 
been proved and it is, therefore, unnecessary to 
refer to this part of the case. 

[7] Against Dikshit the appellant’s case was that ' 
he had published, (l) to Suraj Narain Singh and 
to his (appellant’s) father Capt. Adhya Pratap 
Singh the libellous order passed by the Maharaja, 
and ( 2 ) that he had called the appellant “intriguer 
and disloyal *. Against him also there were alle¬ 
gations of conspiracy and of having published the 
Maharaja’s order to other persons. These allega¬ 
tions have not been proved and may, therefore, 
be ignored. Against him also there was a further 
suggestion that the Maharaja’s order was the out¬ 
come of his brain and that he had had a hand in 
getting that order passed. This part of the case 
has also not been proved and may not be referred 
to any more. 

[S] It is unnecessary to state what the appel¬ 
lant’s case was against Y. V. Singh and the 
Maharaja because the claim was dismissed against 
both of them by the first two Courts and tho 
order of the lower appellate Court, dismissing the 
said claim, was not challenged by way of second 
appeal in the High Court. The dismissal has be¬ 
come final qua these two defendants. 

[9l The defence put forward by Bates was that 
he, as superior officer, had tho privilege to com¬ 
ment on the appellant’s conduct, that none was 
present when he called the appellant a “traitor to 
the Maharaja” and, therefore, the appellant had 
no cause of action on the basis of that lemark. 
He contended that he repeated the same remark 
before the Maharaja in the performance of his 
duties and, therefore, the publication was privi¬ 
leged He denied having any hand in securing 
the Maharaja’s order, although ho admitted that 
the Maharaja had discussed tho matter with him 
before passing the order and had obtained his 
approval to the said order. It w r as next pleaded 
that tho communication to Mukat Behari Lai, 
Har Bishen Dayal and Waugh had been made in 
due course of business and as such was privileged. 
Ho denied having been actuated by any malice 
towards the appellant. 

[ 10 ] Dikshit denied having uttered any slande¬ 
rous remarks or having published tho Maharaja s 
order. It was next contended by him that neither 
his remark nor the Maharaja’s order was defama¬ 
tory. What is significant in his defence is that 
he pleaded neither privilege nor justification. 

[11] The learned Munsif uphold Bates’ defence 
in toto. As regards Dikshit, ho was of tho opinion 
that his remark was defamatory and that he did 
publish the Maharaja’s order. He w r ent on to hold 
that the appellant’s friends had tried to intercede 
on his behalf and the Maharaja’s order had to be 
made known to those friends of the appellant to 
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explain the circumstances in which the order was given to the learned Counsel for the respondent to 
made. In his opinion the application of tho order challenge the order granting leave, 
in such circumstances was privileged. Lastly he [ 16 ] The contention put forward by the learned 
upheld the plea of justification which, as already Counsel for the respondent was that the case in- 
noted, had not been raised in the pleadings. volved really a question of the interpretation of 

[ 12 ] The plaintiff went in appeal. The learned the Maharaja’s order on the appellant's represen- 

Judge of tho lower appellate Court upheld Bates’ tation and that there was a string of authorities 

►defence. As against Dikshit ho was of the opinion which lay down that leave should not be granted 
that there was no justification nor privilege. He where the only dispute whether a document has 
upset the trial Court's finding, namely, that the been rightly interpreted by the single Judge. In 

Maharaja’s order was published because the np- support of his contention he relied on the cases of 

pedant's friends had tried to intercede on his be- Brij Bhukhan v. Bhagwan Dutt, 1913 Oudh w. N. 
half. Lastly he found malice proved on the part 104; Oman Shankar v. Ashraf Husain, 1943 
of Dikshit. On those findings he decreed the oudh w. N. 372 and Bisheshwar Dayal v. Lack- 
claim in toto against Dikshit. man Bam, 1926-3 oudh w N. 576. These authorities 

[13] The appellant filed a second appeal against do support the learned Counsel’s contention, but 

the decree of the lower appellate Court in so far the present case is not one in which the only 
as it dismissed his claim against Bates. Dikshit questiou is tho interpretation of the Maharaja’s 
preferred an appeal against the same decree inas- order and tho appellants’ representation. Several 
much as it decreed the claim against him. Both other legal problems of great importance also arise 
appeals came before a learned single Judge of this for decision. In the first place it is contended by 
Court who dismissed the appellant’s appeal and the learned Counsel for the appellant that the plea 
upheld the dismissal of his claim against Bates, of justification should not have been upheld be- 
Ho allowed Dikshit’s appeal on the ground that cause it had not been raised in tho pleadings. It 
there was justification and privilege. Further he is next contended by him that the finding on the 
held that the appellant had been indulging in in- plea of justification was a finding of fact, and 
trigues against Dikshit and, therefore, Dikshit was since the finding on that point had been recorded 
justified in using strong language against the in the negative by the lower appellate Court, it 
appellant. was not open to the learned single Judge to upset 

1 mi 0 appe ank bas now P rofcrref l two ap- that finding. Again it was contended on behalf of 
peals. The present appeal (no. 6 of 1918) is direct- the appellant that there was neither a finding nop 
ed against Bates whereas the connected appeal an issue about Dikshit being privileged. There 

r 194 i- haS been P re forred against Dikshit. was an issue as to whether Bates and the Miha- 
+J' i A P re * ,m,nar y objection has been taken by raja were privileged, but now whether Dikshit 
f ea f n ® d Ooun3el f or kh e respondents to tho was privileged. The question whether the learned 

have ?° ea graated to singie judge ° f this court was uphold. 

oJiS to A ;” fe ; ih# “ appealsuaders - 12 < 2 >. the P>ea of privilege is also one of great im- 
Ou b Courts Act. The first question, therefore, portance. In any case the questiou arises whother 
hat anses for dec,sum ,3 whether it is open to or not the learned single Judge acted contrary to 
he respondent to put forward such a plea after recognised principles °and precedents in S 

t.on can be raised before the Bench which hears ( 17 ] Tue learned Counsel for the resoomW 
mutoTn ^ °f e S*? P 0 ’ re J ereace raa y be nest cite(1 fc be case reported in Beni Malho v 

granted. This view is in conform tv Zu Z 8IQgl f 0 .' Judge ’ however. did not specify in his order 
practice followed by their Lordships of the Privv ° D whioh he 

■Counc l who als. allow a respondent to^challenge fconof llTZ ‘° ** ^ Tbe „ roleva ^ por- 
if he wishes, the certificate granted by tho Hich decljL^n ' 9 aS fo ows : 1 grank tho 

Court. In the case of Radka KiSuH Das v jfi t that r ‘ he C f, se I s ar0 ^ appeal to a 

Ktshen Ohani, 2s ind. App. 182 (p c ) their Lord hn 7a udgas ‘. * k k hus appear that 

ships refused to hear the appeal noiwithstondto; 5* "H® CaS0 fit to be hetrd b y 

the fact that a certificate had been granted bytito oontenKoS'Sifc^S 1 ' 5 ^ ?V h » circi,m3ta nces the 

" ^ ~a ,o 
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[ 18 ] The case against Bates may be taken up 
first. It is admitted by him that he called the 
appellant a “traitor to the Maharaja”. But it has 
also been found as a fact that none else was 
present in the room when this remark was made. 
Bates rightly contends that no action for defama¬ 
tion can be based on the basis of this utterance 
because none else heard it. The essence of a 
cause of action for defamation lies in the fact 
that the person defamed is lowered in the estima¬ 
tion of others. If none else has heard the defama¬ 
tory remark, no suit is maintainable for damages 
for defamation. It is immaterial that the plain¬ 
tiff’s feelings were hurt by the said remark. 

[19] Another defence put forward by Bates is 
that he, as the superior officer, had a qualified 
privilege to comment on the conduct of his sub- 
ordinate. This contention is also well founded. 
Bates was the Manager of the Estate. The appel¬ 
lant was the Assistant Manager. The representa¬ 
tion which he had made related to the affairs of 
the estate. In the circumstances Bates had the 
privilege of expressing his opinion and making 
comments on the representation and on the ap¬ 
pellant’s conduct according to his own light. 
lEven if Bates’s remark was incorrect, it was 
privileged, unless it was malicious. In the present 
case there is the finding of the lower appellate 
Court that there was no malice on the part of 
Bates. This finding, as laid down by their Lord- 
ships of the* Privy Council in C. Sabhapathi v. 
C. Huntley , a. i. r. 1938 i\ c. 91, is a finding of 
fact and must be accepted as correct. 

[20] The next grievance put forward by the ap. 
pellant is that Bates’s conduct became actionable 
when he published his own slanderous remaiks to 
the Maharaja. In order to appreciate this point, 
it is necessary to narrate the circumstances in 
which this publication was made. It will be 
remembered that the appellant had submitted his 
resignation to the Maharaja and had sent it 
through Bates. It was, therefore, Bates’s duty to 
place resignation before the Maharaja. The rele¬ 
vant portion of the resignation runs as follows: 

“As my immediate officer thinks I have not been true 
to your honour, I think it unworthy of me to continue in 
6 ervico any more and beg to resign.” 

When this resignation was placed before the Maha¬ 
raja, he naturally asked Bates what remarks he 
had made and why. After all the appellant was 
the Maharaja’s relation, and the latter must have 
been anxious to protect his interest also. It was 
then Bates’ duty to tell the Maharaja, that he had 
called the appellant “a traitor,” and that he had 
done so after seeing the representation which the 
appellant had drafted. Naturally, the Maharaja 
must have liked to see the representation himself. 
It is, therefore, obvious that Bates reproduced his 
remarks before the Maharaja in the performance 
of his duty. The occasion was, therefore, privi¬ 
leged. It was laid down in the case of Adam v. 
Ward, (1917) a. o. 309 at p. 334, that a privileged 


occasion is, in reference to qualified privilege, an 
occasion where the person who makes n com. 
munication has an interest or a duty, legal, social, 
or moral, to make it to the person to whom it is 
made, and the person to whom it is so made ha* 
a corresponding interest or duty to receive it. 
This test is satisfied in the present case. There*, 
fore, the publication of the remarks to the Malia.^ 
raja was privileged and was not, in the absence 
of malice, actionable. 

[ 21 J Next comes the appellant’s grievance, 
namely, that the Maharaja’s order was published 
to Mukat Behari Lai and Har Bishen Dayal. 
After passing the order, the Maharaja handed it 
over to Bates who was asked to “take necessary 
action thereon.” Mr. Bates mado the following 
note on it: 

“P. A. 

Copies to Kunwar Rad ha Krishna Pratap Singh and to 
Mr. Waugh. Then tile in conlidential box.” 

Thus the file came to the hands of Mukat Behari 
Lai, P. A. The latter gave the file to liar Bishen 
Dayal, head clerk, to prepare typed copies of the 
order. Har Bishen Dayal prepared the copies. 
Thereafter a copy was sent to the appellant. Thus 
both Mukat Behari Lai and Har Bishen Dayal 
had an opportunity of reading the Maharaja’s 
order. This was done by them in the performance 
of their duty. Bates was not expected to copy 
out the whole order himself and to send it him¬ 
self to the persons concerned. When an official 
act is to be performed, naturally it must neces- 
sarily pass through the hands of subordinates. 
Publication to such subordinates is always privi¬ 
leged. In this connection it is necessary to repro¬ 
duce the following passage from Gatley on Libel 
and Slander, Edn. 3, pp. 288.289 : 

“Defamatory but privileged words do not loso their pri¬ 
vilege by being dictated to a typist or copying clerk in 
the reasonable and ordinary course of business. If a busi¬ 
ness communication is privileged, as being made on a 
privileged occasion, the privilege covers all tho incidents 
of tho transmission and treatment of that communication 
which arc in accordance with the reasonable and usual 
course of business for a business man to dictate his busi- 
ness letters to a typist even though these letters contain 
statements defamatory of third person.” 

The publication to Waugh, Adviser to tho Estate, 
was also made in the discharge of duties and was 
privileged. Bates had a duty cast upon him to 
inform Waugh that the appellant had been re¬ 
moved from service. He was doing so under the 
order of tho Maharaja. 

[22] Tho letter ex. A5 which the appellant had 
addressed to Bates, and in which ho had repro¬ 
duced Bates’ remark, was not marked “personal” ^ 
or “confidential”. In due course it was placed on 
the file and was seen by Mukat Behari Lai though 
not by Har Bishen Dayal. The file had to pas^ 
through the hands of the P. A. and publication to 
tho P. A. could not be avoided. In all such cases 
subordinates handle a file and get an opportunity 
of reading it, but the superior officer cannot be 
held liable for publication of any defamatory 
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matter that may be contained in it. It is too 
much to expect that he should himself deal with 
every file so as to deny access to it to his P. A. 
evon. In my opinion Bates has not rendered him¬ 
self liable for damages by permitting his P. A. to 
have a look at the appellant’s letter ex. a5. 

[23] Bates has omitted that the Maharaja dis¬ 
cussed his order with him before signing it and 

the order was passed with his (Bates's) approval. 
The question is whether Bates incurred any liabi¬ 
lity by reason of having discussed the said order 
with the Maharaja and of having approved of it. 
It must bo remembered that the Maharaja was 
the superior officer and employer. If the Maha¬ 
raja took him into confidence and told him that 
he was offended at the appellant and intended to 
pass an order of a certain nature, it was not 
expected of Bates to oppose his employee par¬ 
ticularly when he (Bates) also had not approved 
of the appellant’s conduct. If he expressed his 
approval of the proposed order, he did not thereby 
become the author of the order. The order re¬ 
mained the order of the Maharaja and the res- 
ponsibility for passing that order rested with the 
Maharaja. 

[24] For the above reasons the appellant has 
no oause of aotion against Bates. His claim has 
been rightly dismissed against Bates. Appeal 
no. 6 of 1948 preferred by the appellant against 
Bates fails. 

[25] Next comes tho appeal preferred against 
Dikhsit. The findings against him are that ho did 
Publish the Maharaja’s order to Suraj Norain 
Singh and to Capt. Adhya Pratap Singh and did 
call the appellant an "intriguer and disloyal.” 
lhe circumstances in which the publication was 
made to Suraj Narain Singh aro that the latter 
was camping at Balrampur and went to see tho 
Maharaja. He did not utter a word about the 
appellant. While ho was at the Maharaja’s place, 
Dikshit inquired of him if he would like to pay 
his respects to the Mabarani. He replied that 
he would be delighted to do so. Dikshit then 
arranged for an interview. In his interview with 
the Maharani, Suraj Narain Singh did not talk 
about the appellant. It was the Maharani herself 
who introduced the subject and remarked that 
the appellant was doing propaganda against the 
transference of power to her. After the interview 
was over, Dikshit went inside, brought out a file 
?. nd showed tho appellant’s representation and 
the Maharaja's order to Suraj Narain Singh. The 
lower appellate Court hns recorded a definite 
finding that Suraj Narain Singh had done nothing 
w intercede on behalf of the appellant and that 
the publication of the Maharaja’s order to him was 
gratuitous. This finding has to be accepted. 

[26] As regards the publication to Capt. Adya 

findmg of t he lower appellate 
Court is that Dikshit called him twice to his place 

S n ti} 8 meeting he translated the Maha- 
Ja s order to him. It may be remarked at this 


stage that Capt. Adya Pratap Singh does not 
know English. The Maharaja's order was written 
in English. In the second meeting Dikshit sug- 
gested that ho would arrange an interview between 
Capt. Adya Pratap Singh and the Maharani. The 
communication of the Maharaja’s order by Dikshit 
to Capt. Adya Pratap Singli had been made before 
the proposed interview took place. In his case 
also the publication was gratuitous. 

[27] It has been held by the learned Single 
Judge that the appellant's representation con¬ 
tained insinuations and innuendoes against-Dibshit 
and that Dikshit, in his defence, published the 
Maharaja's order in order to refute those insinua¬ 
tions and innuendoes. In this connection it may 
be pointed out that Suraj Narain Singh and Capt. 
Adya Pratap Singh, to whom the publication was 
made, had not seen the appellant's representation 
and no question arose of Dikshit clearing his 
conduct before these two persons. What ho did 
v^as first to place before them the representation 
which contained matters defamatory of himself 
and then to retaliate by publishing the Maha¬ 
raja's order which was defamatory of the appel- 
lant. In other words, he was trying to find out a 
pretexf for publishing tho Maharaja's libellous 
order. 

[ 28 ] Even where a person is defamed, and the 
law gives him an opportunity to defend himself, 
he may publish such matters as will clear his 
own conduct. Cases have occurred where a person 
to defend himself, lias been permitted to use 
strong language. But the privilege does not ex. 
tend to defame one’s opponent. If such defama¬ 
tion does not clear his own conduct, if the 
persons defending himself goes to the extent of 
describing his opponent a "liar,” it may be argued 
that in his zeal he used necessarily strong lan¬ 
guage and he may be excused. But he does not ( 
clear his own conduct by simply defaming his' 
opponent. Therefore defamation of one’s rival 1 
carried out by way of retaliation is not permis¬ 
sible. Even if Dikshit’s object was to prove that 
the insinuations made against him in the repre¬ 
sentation were false, that object could not be 
achieved by telling others that the Maharaja 
considered the appellant a "wicked and ignoble” 
person. Similarly he could not disprove the said 
insinuations by stating that tho appellant himself 
was an ‘ intriguer and disloyal.” The appellant’s 
unworthy conduct, if any, could not be a justifica- 
tion of Dikshit's conduct. In the circumstances 
Dikshit cannot bo held to have possessed any 
privilege to either communicate tho Maharaja’s 
libellous order or to call tho appellant an “intri¬ 
guer and disloyal.” The learned single Judge’s 
finding on the point cannot be upheld. As already 
stated no such, privilege had been claimed by 
Dikshit in the pleadings and there was no issue 
as to whether Dikshit enjoyed any privilege. 

[29] The next point to consider is whether 
there was justification in the sense that tho 
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remarks published were true; if the remarks were 
true, action will fail oven if the publication was 
•malicious. But the plea of justification must 
[always I>o raised in the written statement. Not 
only should justification be specifically pleaded 
but should be strictly proved. This was laid down 
in the case of C. M. G. Ogilvic v. Punjab Akh - 
barat and Press CoLtd., Lahore , A. I. R. 1929 
Lak. 561. In the present case one finds that no 
plea of justification had been raised in the plead¬ 
ings. But one finds that there was an issue on 
the point. This circumstance has enabled the 
respondent to put forward the argument that 
since an issuo was framed, the appellant cannot 
complain that he was taken by surprise. He knew 
what case he had to meet. There is force in this 
argument and the respondent was, therefore, 
allowed to rely on this plea, although it had not 
been raised in the pleadings. 

[30] But it must be remembered that the onus 
to prove justification always lies on the defendant. 
In other words it is for the defendant to lead 
evidence to prove that the defiynatory statements 
.made about the plaintiff were true. In the present 
case the defendant respondent led no evidence. 
His contention is that the appellant's conduct as 
disclosed in the representation proves justifica¬ 
tion. It is. therefore, necessary to examine the 
representation presented by the appellant in order 
to see whether this representation (justified ?) the 
slanderous and libellous remarks made about the 
appellant. The original unsigned draft representa¬ 
tion runs as follows : 

“To 

Sri Man Maharaja Sahib Bahadur 
Balrampur Raj, 

Through 

H. S. Bates Esq., I.C.S., 

Manager, Balrampur, Raj. 

May it please your honour, 

Most respectfully I beg to lay the following for your 
kind consul* ration : 

1 . That though we have a Maharaja—with a majestic 
personality, wonderful memory, untiring energy, radiant 
health—Free of all evils and under the influence of no 
one—Always eager to hear patiently the Riyaya of the 
Raj and redress their grievance—Touring in all the cor- 
nersof the Raj at a good bit of inconvenience and personal 
discjmfort— Of firm determination, still ready to yield to 
reason Always ready to learn and look into things still 
least interfering in the day-to day administration of the 
various departments and exceedingly polite to services— 
the qualities that make you so dear to all and an ideal 
Maharaja for running the Estate on democratic lines. 

2. That though we have a Maharani Sirkar coming out 
of a family of administrators of high repute and calibre 
an I known to be absolutely devoted to Maharaja Bahadur 
and like an ideal “Hindu Dharma-Paini" wanting nothing 
for herself and ready to take any risk and do any sacrifice 
for the Pati." 

3. That though we have Mr. Bates as Manager of the 
Raj who is a senior member of Civil Sarvice, extremely 
kind and polite to his subordinates, always ready to yield 
to reason and loved alike by service' and riyaya for his 
kin 1 an 1 sympathetic heart and saintly ways and highly 
lo al and ffr.ihful to Maharaja Bahadur and chiefly res¬ 
ponsible for the release of the Raj from Court of Wards. 


a %> 


T °, -, *uauaraja liana- 

■lur whom they love and almire for his good qualities and 
for whom if fhe need be and they know of it they may do 
any sacrifice. J 


o. ihat though such a district ns Bahraich where we 
have comparatively speaking less influ, nee thought fit to 
praise the qualities of Maharaja Bahadur by presenting 
him various addresses. 6 


G. Ihat still it is a strong rumour that Maharaja^. 
Bahadur has to sit with Maharani Sirkar in Purdah to * 
deal important papers which if true will undermine Maha- 
raja Bahadur's prestige and position in public eye and 
may be resented by every laithful citizen and servant. 

*. Ihat still it appears to be a fact that everything is 
not so smooth running and plain sailing as it should be 
an 1 there appears to be a sense of uncertainty and un- 
security prevailing in services and certain amount of dis¬ 
satisfaction all round. 

8. That these fears have naturally arisen due to succes¬ 
sive retrenchments and other economic measures which 
were the outcome of the bogey of financial crisis raised by 
brainy people when Mr. Bates was out in England on 
leave an 1 ended in hardships to certain humble servants 
of the Raj and increase in deputation allowance of the 
author of the retrenchment scheme on top of annual 
graded promotion. What was the real motive of these 
brainy people has yet to be probed into. 

9. That still one finds that a particular report written 
about Maharaja Bahadur which is said to bo Dot very 
complimentary to Maharaja Bahadur is claimed to have 
been written with the help of one of Maharani Sirkar's 
trusted servants. 

10. That still it is said that the period of Court of 
Wards was extended for the first time on account of oppo¬ 
sition from a certain quarter not unknown to your good- 
self and even at the time of release taking advantage of 
these, certain demands it is said were pressed on behalf 

of Maharani Sirkar which created a dead.lock and it is ^ 
said that ultimately an English Officer had to remark ' 
that he was fighting like that for sirkar and who was 
to fight for Maharaja and decline to agree with the request 
in its entirety. 

11. That since your honour mentioned my name in 
connection with Private Secretary’s appointment there 
has been a great intrigue against me and certain gross 
untruths and deliberate lies were told against me to Mr. 
Bates and to other respectable personalities which I regard 
as my duty to expose and fight. 

12. That though Maharaja Bahadur is the constitu¬ 
tional hea l of the Balrampur a Iministration still it is an 
open secret that he could not have a secretary of his 
choice even when he gave an option as wide as to gibe 
him any English man and the news is all the more dis¬ 
comforting when one hears that even Maharani Sirkar 
oppose! Maharaja Bahadur’s wishes. 

13. That there are a good lew other rather unplesant 
things which 1 do not want to mention here. 

14. That these things are bound to cause a sorious 
rapture in the iiouse some day anl 1 consider it my duty 
to struggle to 6top if after carefully studying things and 
thinking out way* and means for doing so. 

15. That this cannot be done and should not be done as 
long as I am in regular service and I have, therefore, deci¬ 
ded to go on long leave. 

16. 1, therefore, beseech your goodself to grant me all 

my due leave and order “immediate payment of my duos 
and to relievo me early so that I may : h- ^ 

fight for your cause as an independent and faithful citi¬ 
zen aud relation. 

struggle to remove the 6ense of unsecurity and uncer¬ 
tainty from service. 

give Maharani Sirkar frank and correct advice if and 
when needed. 

help your honour and Mr. Bates to establish constitu¬ 
tional rule in Balrampur. 

enlighten tho masses on their duty to your goodself and 
the Raj. 
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Exposo the intriguers and hypocrites who shed gallons 
of crocodile tear and profess tons of love to you and still 
talk lot of nonsense and indulge in undesirable propoganda 
against your honour. 

And thus do real service to the Raj which may bo rc- 
memborcd long after 1 ain dead and gone. 

Thanking your goodself. Maharani Sirkar and Mr. Bates 
for all the kindness ani special considerations shown to me. 

1 have the honour to be, 

Sir, 

Your most obedient servant." 


The fair copy of tho representation had been 
slightly altered in the following respects, namely, 
the last two lines of paragraph 1 run as follows : 

"An ileal Maharaja for running tho estate on constitu¬ 
tional lines with the help and advice of his Manager.” 

For paragraph G in the draft, the following para, 
graph was substituted, namely, 

"That still it is a strong rumour that Maharaja Bahadur 
bos to sit with a ‘body of administrators' in purdah to 
deal important papers which if true is not only wrong 
from legal and constitutional point of view but is bound to 
undermine Maharaja Bahadur's prestige and position in 
public eye and may be resented by every faithful citizen. 
In view of what I have said above there is no need at all 
of these 'administrators’ but in case any body feels that 
there is any need of a helper or helpers this privilego 
shoald go to tho riyaya of the Raj who have an inherent 
and birth right to advise their Maharaja." 


[31] Tho learned single Judge of this Court has 
interpreted tho appellant’s representation as con¬ 
taining “an implied threat ... to the estate 
authorities that tho appellant intended to start a 
f raass agitation in Balrampur.” Further he held 
that tho intention of the appellant was to “arouse 
the tenantry” against the Maharaja. There is 
nothing in the appellant’s representation to sug¬ 
gest that ho wanted to do anything against the 
Maharaja. As already stated, the respondent’s 
evidence on this point is nil. Since the respon¬ 
dent wants to base the plea of justification on tho 
appellant s statement, that statement must be 
taken as it stands. No words which do not exist 
in it should be read in that statement. The ap. 
pellant enumerates at the end of the representa¬ 
tion the points towards which his efforts would bo 
directed after he is relieved from service. He says 
that ho would “fight for your (Maharaja’s cause 
as an independent and faithful citizen and rela¬ 
tion and onlighten the masses on their duty to 
your goodself and the Raj” sinco he wants to act 
as a faithful” citizen, it is not possible to inter¬ 
pret this statement of his as implying a threat to 
do something adverse to the Maharaja. Similarly 
he wants to enlighten the masses of their duty 
toward s the Maharaja. This statement of his 
4 sjiould not be construed as a threat to misguide 
the tenantry and to induce them to claim any 
rights adverse to tho Maharaja. He wishes to re. 
move the sense of insecurity and uncertainty from 
the minds of the servants. This too was not any 
objectionable activity. Ho wants to give frank 

Sff?? to the ^harani “if and when 
needed. Lastly he wants to "help your honour 

Mr. Bates to establish constitu- 
t onal rule in Balrampur.” The use of tho words 


“constitutional rule” is unfortunate because after 
all the Maharaja is a proprietor and not a ruler. 
But what is significant is that he offers “his 
help” and not opposition. If tho appellant’s own 
representation is to be made the basis of founding 
the plea of justification, it should be interpreted 
according to the plain meaning of the words it 
contains. It does not justify the inference that 
the appellant wanted to start a mass agitation 
against tho Maharaja or to arouse the tenantry 
against him. 

[32] There is no doubt that the appellant says 
in para. G that the Maharaja has in the matter of 
administration to consult other, either the Maha¬ 
rani Sirkar or his advisers. But the conduct attri¬ 
buted to tho Maharaja cannot by any stretch of 
reason or imagination be described as discredit- 
able. There is nothing objectionable in an owner 
of a big estate, like Balrampur, consulting his 
advisers or his wife. Perhaps the appellant feared 
that the adviser, of whom he dreaded Dikshit the 
most, might gain more influence, and this might 
lower the Maharaja’s prestige in the eyes of the 
public. This remark has been interpreted by the 
trial Court (which interpretation was approved by 
the learned single Judge) that tho appellant 
wanted to paint the Maharaja as an “imbecile.” 
In my opinion this inference is too far fetched to 
be accepted as correct. 

[33] The appellant has pointed out in para. 6 
that during Bate’s absence, some of tho interested 
persons drew up a schemo of retrenchment which 
involved hardship on some of the servants of the 
Raj, but os a result of that schemo their own 
employments were enhanced. There was nothing 
objectionable in bringing this point to tho notice 
of the Maharaja. 


[34l He states that a report, not very compli¬ 
mentary to the Maharaja, was written by one of 
the Rani’s trusted servants. Possibly he means 
Dikshit. He again refers to the efforts which wore 
made for securing powers for tho Maharani at 
tho time of the release of tho estate from the 
superintendence of the Court of Wards. This re. 
ference is borne but by ex. p. w. 12 / 1 . Again ho 
makes a mention of the fact that thero was once 
a talk of tho Maharaja appointing him (appellant) 
as his private secretary, and that this led to an 
intrigue against him. Ho adds that there was a 
difference of opinion between the Maharaja and 
Maharani on the question of tho appointment of 
the former’s secretary. In para. 13 ho says that 
there are some other unpleasant things which he 
does not want to mention. In para 14 ho remarks 
that events may cause a rupture in tho family in 
the future. Finally ho adds that so long as ho is 
in service ho cannot act freely and 

a?!Ks l i C f intrigu 5 rs hy P°° ritcs who shod gallons 

tilt w d J tCar nnd ? rofess tons of love t0 > ou a »d still 
talk lot of nonsense nnd indulge in undesirable propaganda 
against your honour." 1 
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[35] Obviously he meant that Dikshit and 
others, who profess to be the Maharaja's faithful 
servants, but who in his opinion were not really 
his well-wishers, needed to be exposed and there¬ 
fore he wanted to perform the duty of bringing 
the true facts to the Maharaja's notice. In his 
opinion he could do this only after he had ceased 
to be a servant of the Raj. 

[36] It must be remembered that the appellant 
is one who has had his education in foreign coun¬ 
tries. He in his own way wanted to be helpful to 
the Maharaja. His representation gives me the 
idea that he never wanted to be hostile to the 
Maharaja but he wanted to rid him of certain 
persons, including Dikshit, whom he believed, 
rightly or wrongly, to be engaged in anti-Maha¬ 
raja activities. According to his views it was his 
duty to prevent these persons from gaining influ¬ 
ence and strength. He feared that these persons 
might lead the Maharani to do certain acts which 
might create a rupture between the Maharaja and 
the Maharani at some future time. He might 
have been misguided and mistaken, but certainly 
he was not anti-Maharaja or anti-Maharani. His 
targets were Dikshit and his friends, and neither 
the Maharaja nor the Maharani. In the circum¬ 
stances it was not correct to say that he made 
“veiled insinuations against the Maharani.” He 
certainly did not deserve the libellous remark, 
namely, "extremely wicked, ignoble and disloyal.” 
In the circumstances the plea of justification 
recorded by the learned single Judge cannot be 
upheld. 

[36a] It was further argued on behalf of the 
appellant that the finding recorded by the lower 
appellate Court, namely, that justification had 
not been proved, was a finding of fact and that 
the learned single Judge could not upset it. Since 
I have agreed with the lower appellate Court on 
merits, it is unnecessary to enter into this 
question. 

[37] For the above reasons, the appellant’s 
claim succeeds against Dikshit. 

[38] Next comes the question of damages. The 
appellant had claimed a sum of its. 15000 as 
damages in the notice but ho brought the suit to 
recover its. 2000 only because his object was to 
vindicate his honour and not to make money. 
Since the claim has been decreed against one of 
the defendants only, it will be sufficient to grant 
him a decree for its. 1000 only. He shall get costs 
from Dikshit in proportion to success in all Courts. 

[39] For the reasons stated abovo, the appeal 
(no. G of 1918) against Bates fails and is hereby 
dismissed with costs. 

[40] Sankar Saran J—I am in general agree- 
ment with my learned brother on the questions 
that have arisen in this appeal. I should, however, 
like to add a few words of my own, specially with 
regard to the preliminary objection that no leave 
to appeal should have been granted in this case. 
It is necessary to examine the provisions of ss. 12 


and 11 , Oudh Courts Act, and the provisions of 
ss. 109 and 110, Civil P. C., relating to appeals to 
the King in Council as also cl. 10 , Letters Patent 
of the Allahabad High Court which provides for 
appeals to the High Court from orders of one Jud"e 
of the same Court. 

[il] Section 12 ( 2 ), Oudh Courts Act, runs as -« 
follows: 

Except as otherwise provided by any enactment for the 
time being in force, an appeal from any appellate decree 
made by a single Judge of the Chief Court shall lie to a 
Bench consisting of two other Judges of the Chief Court, 
if the Judge who made the decree declares that the case is 
a fit one for appeal." 


[42] Clause 10 of the Letters Patent has similar 
provisions. It provides that an appeal shall lie to 
the said High Court from a judgment of one 
Judge of the said High Court "where the Judgo 
who passed the judgment declares that the case is 
a fit one for appeal.” 

[43] Section 14, Oudh Courts Act, provides that 
a single Judge or a Bench of the Judges of the 
Chief Court can refer for the decision of a larger 
Bench any question of law or construction of any 
document, etc. 

[44] It will appear from a perusal of both, 
s. 12 ( 2 ), Oudh Courts Act, and cl. 10 of the Let¬ 
ters Patent, that an appeal is provided for where 
a Judge who passed the judgment "declares that 
the case is a lit one for appeal.” The language is 
identical. This declaration by a Judge that a case 
is a fit one for appeal has, to my knowledge, 
never been challenged in appeal in the Allahabad 
High Court. At least, I have not been able to lay 
ray hands on any case where this question was 
raised. In the Oudh Chief Court, however, thore 
are a fairly large number of decided cases where 
the propriety of the declaration made by the 
Judge who passed the judgment and granted leave 
to appeal has been challenged. 

[45] It was contended before us that the right 
under s. 12 ( 2 ), Oudh Courts Act, is analogus to 
the right of appeal as contained in ss. 109 and 110, 
Civil P. C. Now s. 109, Civil P. C., provides an 
appeal to His Majesty in Council if it is certified 
to be a fit caso for appeal. Section 110 , Civil P. 0., 
lays down three conditions, viz., that the appeal 
must be valued at rs. 10000 or upwards, or the 
decree must involve some question respecting pro¬ 
perty of that valuation, or the decree affirms tho 
decision of the Court immediately below^he Court 
passing the decree, or the appeal must involve 


omo substantial question of law. 

[46] Upon an examination of the provisions 
if s. 12 ( 2 ), Oudh Courts Act, and ss. 109 
nd 110 , Civil P. C., I am unable to hold that 
hey are analogous. If they are analogous at 
.11, they are analogous to cl. 10 of the Letters 
>atent of the Allahabad nigh Court. But from 
he early times, indeed ever since the Chief Court 
vas established, it seems that a very restricted 
nterpretation has been given to S. 12 ( 2 ), Oudh 
]ourts Act, and words have been imported in it 
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which upon a P^in interpretation of the section 
it is not possible to import. In Bislieshwar Dayal 

v. Lachman Ram, 3 oudh YV. N. 576, there are 
two cases. In one of them Usuf Ali Beg v. Natliu, 
3 oudh YV. N. 574, ft learned Judge of that Court 
held that ft certificate of fitness for an appeal 
under s. 12 ( 2 ), Oudh Courts Act should bo grant- 

* ed only when the decision is 

"(1) opposed to any general principle of law, or (2) it in- 
volves a question of public interest, or (3) is contrary to 
any recognised precedent.” 

No reasons, however, were given for the view ex¬ 
pressed. In the other case, Bislieshwar Dayal v. 
Lachman Ram t 3 oudh \Y. N. 576, Gokuran Nath 
Misra J., referred to the rights of appeal conferred 
by the Letters Patent of a High Court but finally 
came to the following conclusion : 

41 .One has only to turn to S. 109 (c), Civil P. C* 

<V of 1903), where such words do exist. It has been held 
by the various High Courts in India that, where a case has 
to bo certified as a lit one for appeal to Ilis Majesty in 
Council, the interpretation to be put upon these words 
must be a very restricted interpretation. Clause (c) of that 
section is intended to meet special cases, such for example 
as these in which tho point in dispute is not measurable 
by money, though it may be of great public or private im¬ 
portance . . . Applying this test, I think I can safely hold 
that the poiut involved iu this case is not a point of any 
general importance. Indeed the poiut involved is not even 
a substantial point of law.” 

This case appears to be the leading caso on the 
subject and all subsequent rulings have followed 
_ this caso or adopted the principles laid down in it. 

[47] In Dayana (Jlla v. Alia Khanam , 1940 
oudh w. N. 193, a Bench of the Chief Court after 
reviewing a number of cases observed as follows : 
"The view which has beeu taken in these cases consistently 
i6 that a certificate of fitness for further appeal under 
S. 12 (2), Oudh Courts Act, should be granted only when the 
decision for which a further appeal is proposed to be pre¬ 
ferred is (1) opposed to any general principle of law, or (2) 
involving a question of public interest, or (3) is contrary 
to any recognised precedent.” 

148] Similar views wero expressed in Mubarak 
Husain Elian v. Gliulam Abid Khan, 1942 oudh 

w. N. 742, four cases reported in Oman Shankar 
v, Ashraf Husain, 1943 oudh w. N. 372, Bhagiuant 
v. Mst. Ganga Dei, 1943 oudh w. N. 393, Brij 
Bhukhan v. Bhagwan Dali, 1943 oudh w. n. 404 
and Mohammad Jafar v. Ml. Barka, 1943 oudh 
yv. N. 457, Ewaz Ali v. Mt. Firdous Jehan, 1944 
oudh yv. N. 228 and Beni Madlio v. narihar 
Prasad, 194G oudh yv. n. 300. 

[49] With the greatest respect to the learned 
Judges who are of this view, I am unable to hold 
upon a plain reading of tho sections that there is 
** a “y similarity between s. 12 ( 2 ), Oudh Courts Act, 
and ss. 109 and lio, Civil P. C. All that the Judge 
is required to do under s. 12 ( 2 ), Oudh Courts Act, 
is to declare that the caso is a fit one for appeal. 
It seems to me that he is not bound to state his 
reasons nor can the power of the Bench hearing 
the appeal be restricted by the single Judge refor¬ 
ms oqly points of law for the deoision of the 


[50] The principle governing appeals to the 
King in Council have been laid down in several 
cases. Iu Radhakrislina Ayyar v. Swaminatha 
Ayyar, 48 ind. App. 31 (r. c.), their Lordships of 
the Privy Council enunciated the principle on 
which leave to appeal can be granted. 

They said: 

‘‘that as an initial condition to appeal to His Majesty in 
Council, it is essential that tha petitioners should satisfy 
the Court that tho subject-matter of the suit is Rs. 10,000 
and in addition that in certain cases there should be added 
some substantial question of law. This does not cover the 
whole grounds of appeal, because it is plain that there 
should be certain cases in which it is impossible to define in 
money value the exact character of the dispute; there are 
questions, ns for example, those relating to religious rights 
and ceremonies, to caste and family rights, or such matters 
as the reduction of the capital of companies as well as ques¬ 
tions of wide public importance in which tho subject- 
matter is in dispute cannot be reduced into actual terms of 
money.” 

[oil In another case, Banarsi Parshad v. Kashi 
Krishna, (28 ind. App. 11 at p. 13 (p. c.) their 
Lordships of the Judicial Committee have held 
that when the valuation is less than Rs. 10,000 
certificate under s. 109 (c), Civil P. C., on the 
ground that the case is a fit one for appeal cannot 
he granted merely because the case involves a 
substantial point of law. 

[52] It must be borne in mind that in an appeal 
before the Judicial Committee, unless there were 
concurrent findings of fact, the Judicial Committee 
could consider questions both of fact and law, and 
a substantial question of law was all that Yvas 
necessary to entitle an appellant to a certificate 
whero the vlauation was rs. 10,000 or above but 
the decrees wero concurrent. A fit case for appeal 
under 6. 109 (c), Civil P. C., was, therefore, inter¬ 
preted to mean a case involving something more 
than a mere substantial question of law. In second 
appeals the High Court,can only consider questions 
of law, and to hold that even if a case involved a 
substantial question of law, the appellant would 
not be entitled to a certificate seems to me going 
too far. When a certificate was once granted their 
Lordships of the Judicial Committee never felt 
bouud to consider only the points mentioned in 
tho order granting tho certificate. They used to 
deal with the whole case. With all respest, the 
practice that grow up in Oudh of restricting the 
arguments of the appellant on the point or points 
on whioh the certificate was granted does not 
appear to me justified either by the statute or the 
practice in the Privy Council. 

[53] The right of a single Judge to refer a oase 
to a Bench of two or more Judges under s. 14 , 
Oudh Courts Act, is unfottered. But as soon as a 
Judge has made up his mind and deoided a case, 
restrictions are placed upon his discretion to have 
the matter adjudicated upon by a larger bench by 
way of appeal. His judgment that a case is a fit 
one for appeal is disregarded and the leave that he 
grants under s. 12 ( 2 ), Oudh Courts Act, can be 
challenged and that instead of principles that 
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govern Letters Patent Appeals the principles that 
apply in appeals to a higher tribunal like the King 
in Council are applied. With all respect, I am 
unable to adhere to this view. The declaration by 
a Judge that a case is a fit one for appeal, in my 
judgment, should not be challenged as it is not 
challenged in Letters Patent Appeals in the 
Allahabad High Court. 

[•Vl] In the result I am satisfied that there is no 
force in the preliminary objection and in agree¬ 
ment with my learned brother 1 would overrule it. 

[55] Regarding the merits of the appeal, I am 
in entire agreement with my learned brother. I 
also would hold that the appellant had no cause 
of action agaiust Bates. His claim against Bates 
has been rightly dismissed. Accordingly I would 
dismiss appeal no. 6 of 1948. 

[56] As for his appeal against Dikshit, there 
again I am in agreement with my learned brother 
and consider that it should be allowed and ho 
should be granted a decree for rs. 1000 . Learned 
counsel for the respondents has contended that tho 
remarks that were made against tho appellant 
were fully justified and has tried to show that the 
conduct of tho appellant was certainly deserving 
of being characterized as “extremely wicked, 
ignoble and disloyal.” It seems to me that there 
can be no justification for such characterization. 
He was a relation of tho Maharaja and had 
received education abroad apparently at the 
expense of tho Maharaja. He was anxious for the 
Maharaja’s good name and satisfactory adminis¬ 
tration of his estato. In his keenness to help tho 
Maharaja he built an imaginary edifice of constitu¬ 
tional hierarchy. Ho began to think in terms of 
a constitutional monarchy, the cabinet and the 
opposition. The Maharaja was to be tho constitu¬ 
tional monarch and the appellant wanted to be his 
chief executive adviser, failing which ho desired 
to be the leader of the opposition. For this pur¬ 
pose he was prepared to resign—in fact actually 
resigned—his appointment in the Raj because he 
wanted to fight for the cause of the Maharaja “as 
an independent and faithful citizen and relation” 
and “give Maharani Sirkar frank and correct 
advice if and when needed holp for your honour 
and Mr. Bates to establish constitutional rule in 
Balrampur, enlighten tho masses on their duty to 
your goodself and tho Raj. This was considered as 
an implied threat. With all respect, it seems to mo 
that there i3 no question of any threat whatsoever. 
It appears likely that the appellant was jealous of 
Dikshit and did not consider his influence in the 
stale to be for tho good of the estate and possibly 
his own good. Dikshit, on the other hand, did not 
approve of him and was not unwilling to give 
publicity to tho Maharaja’s orders which wore 
defamatory of the appellant. There was no justifi¬ 
cation for this. Thus the appeal against Dikshit 
must bo allowed. I would grant a decree for 
its. looo only against Dikshit. 


A. I. B, 

[57] By the Court. — The appeal fails and is 
dismissed with costs. 

B.,K.S. Appeal dismissed. 
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Narain Singh and others . Appellants v. Har 
Bux Singh and others , Respondents. \ 

Second Appeal No. 71 of 1944, D/- 23-9-1949. 

(a) Interpretation of Statutes—Meaning to be given 
to every word used. 

A Court cannot ascribe to the Legislature any intention 
oi using redunuant word and, if it is possible to do so, 
meaning must be given to every word used. [Para 5] 

(b) Oaths Act (1573), S. 9, Proviso — “Personally" 
—Offer by party s counsel to abide by special oath : 
14 Bom. 455, Dissent. 

The use of tho word “personally" means that an 
answer may be given through an agent, that is to 6ay the 
oiler to abide by the special oath under S. 9 may bo ac¬ 
cepted not by party personally but by a party through an 
agent even. It is therefore possible for a party to act 
through his counsel in making the oiler to abide b) the 
special oath of a certain person : A. I. It. 1940 Oudh 314, 
Boll.] A. I. It. 1916 Ail. 165 and A. 1. It. 1929 Oudh 56, 

[Puras 5 and 6] 

Anno. Oaths Act, S. 9 N. 2 Pt. 1. 

(c) Oaths Act (1873), S. 9 — Offer by counsel—Im¬ 
plied authority. 

The power to make an offer under S. 9 is inherent in 
the conduct of tho case by au advocate and if an advocate 
is authorised to couduct tho case as well ns to filo aDd 
withdraw applications which are material in tho course of 
the case, he must also bo deemed to bo authorned to make 
au offer under S. 9 : A. I. It. 1940 Oudh 314; A. I. R. 
1929 Oudh 56 and A. I. It. 1931 Oudh 350, Foil. [Para 7) 

Anno. Oaths Act, S. 9 N. 2. 

It. j U. Lai and It. B. Chaudhri, for Appellants; llydcr 
Husain, for Itespondents. 

REFERENCES : Courtwise/Chronological Parat> 

(16) 38 All. 131 : (A. 1. R. 1916 All. 165). <> 

(’90) 14 Bom. 455. 6, 6 

(’28) 5 Oudh W. N. 1070 : (A. I. It. 1929 Oudh 56). 6, 7 
C31) 8 Oudh W. N. 880 : (A. I. R. 1031 Oudh 35u). 7 

(’40) 1940 Oudh W. N. 662 : (A. I. R. 1940 Oudh 
314). 4, 5, 7 

Judgment. — Respondents l to 3 instituted a 
suit in the Court of tho Munsif, Barabanki, for 
recovery of possession of certain land which 
formed part of ahata no. 1 in village Telwari in 
tho district of Barabanki by demolition of con¬ 
structions standing upon it and by removal of 
certain pegs and other alleged encroachments. 
The suit was contested by tho defendants and 
the trial Court framed four issues. 

[2] On tho date fixed for evidence namely 
20-10-1943 the plaintiffs were present in person 
with their advocate, Mr. Durga Dayal, and the 
defendants were represented by Mr. Ajodhia Pra¬ 
sad. Only one of the defendants, Jagmohau Singh, 
respondent 4 was prosent in person. On 20 - 10 - 
1943 tho Court recorded tho following proceedings: 

“Parties and their pleaders agree that if Raj Bahadur 
Singh, plaintiff 2 states with 'Gangajali' iu Ins hand that 
the defendants have encroached upon the plaintiff*-' land 
and the encroached portion is not on the old foundation, 
the suit be decreed w r ith costs, otherwise dismissed." 
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This proceeding is signed by the pleaders of the 
parties as well as by Jagmohan Singh. Thereafter 
Raj Bahadur Singh stated on oath, with ‘Gnngn- 
jali* in his hand, that the defendants had eu- 
croached on the plaintiffs’ land a3 shown by the 
commissioner in his plan and the encroached 
portion is not on the old foundation. The parties 
■* closed their caso and tho judgment was delivered 
on the samo day. The plaintiffs’ suit for posses- 
sion by demolition of constructions and by grant 
of perpetual injunction was decreed. 


[3] All the defendants except Jagmohan Singh 
appealod. In appeal before the learned Civil Judge 
it was contended that Pt. Ajodhia Prasad had no 
authority to abido by the special oath of plain¬ 
tiff 2 and that in any caso tho Court should have 
determined the objections to the commissioner's 
report filed by both tho parties. Tho learned Civil 
Judge hold that Pt. Ajodhia Prasad had tho 
necessary authority and that it was not necessary 
in view of tho statement of plaintiff 2 on oath, 
to go into the objections to the commissioner's 
report. Ho accordingly dismissed the appeal. 


[4] Tho samo defendants have now come up in 
appeal and their learned advocate has pressed tho 
first point of objection, namely that Pt. Ajodhia 
Prasad had no authority. The Vakalatnama under 
which Pt. Ajodhia Prasad acted authorised him 
to present appeals or any other application or to 
malto oral statements or to confess judgment or 
to file compromise or to withdraw tho suitor 
any application. It further authorised him to 
prosecute tho caso (Original in Urdu). The last 
paragraph stated that the vakil should not have 
authority to do anything else without tho per¬ 
mission of his client. On a constructs of this 
vakalatnama the learned lower Court, in accord¬ 
ance with the principle laid down in Mathura 
Prasad v. Rita Ram, 1940 oudh w. N. G 02 at 
pp. 666 to 668, held that Pt. Ajodhia Prasad had 
authority to abide by tho special oath of one of the 
plaintiffs. 


[5] It is contended that Mathura Prasad 
Sita Ram, 1940 oudh w. N. 662 , does not lay don 
tho correct law. The appellants’ learned adv 
cate contended that whatever is required by s. 
Oaths Act, to be done is required to be douo 1 
the party himself and cannot be dono through a 
agent. In support of this contention ho relic 
upon Sadasluv Rayaji v. Maruti Vithal, h non 
455, in which that interpretation has been place 
«pon s. 9. This interpretation does not seem I 
be borne out by the words of s. 9 itself. A nrc 
viso to that section is as follows: 

“5K* tlmt oo party or witness shall be co.npellc 
to attend personally ,n Court tolely lor tho purpose , 
answering such question.'* * 1 

E the word "party" in this section meant 
ty himself then the word personally is reduc 
t and should not have been used. We canno 


ascribe to the Legislature any intention of using 
redundant word and, if it is possible to do so, 
meaning must be given to every word used. In J 
tho presont case the use of this word “personally" 
means that an answer may be given through an 
agent, that is to say the offer to abide by the 
special oath under s. 9 may be accepted not by 
party personally but by a party through an agent 
even. There is no reason why the offer itself may' 
not bo made through an agent. In this connection 
tho Arbitration Act may bo referred to. If under 
s. 21 , Arbitration Act, which authorises a party 
interested to agree to refer a matter to arbitration, 
a reference may be made through a vakil or 
mukhtar, there is no reason why it should not bo 
possible to make an offer under s. 9 also through 
an agent. Reference can also be made to o. e, 
Civil P. C. Thus it is not possible to agree with the 
opinion of the Bombay High Court that it is the 
party alone that could offer to abide by the special 
oath under s. 9, Oaths Act. 


[g] In Wasi-ul.zaman Khan v. Mt. Faiza 
Bibi,3S all. 131, a Bench of the then Allahabad 
High Court also differed from Sadashiv Rayaji 
v. Maruti Vithal, 14 isom. 455, and held that it 
was possible for a duly authorised agent of a party 
to make an offer contemplated under s. 9. The 
same view was taken in Amir v. Mohamad Bakhsh, 
5 oudh w. N. 1070. In the present case, therefore,) 
it was possiblo for tho client of Pt. Ajodhia Prasad* 
to net through him in making the offer. 


[7] Another question that arises is whether Pt. 
Ajodhia Prasad had authority in his vakalatnama 
to make tho offer which ho did. The purport of 
tho power has already been stated. Pt. Ajodhia 
Prasad was authorised to do 'pairvi' and to present 
all applications. He could even confess judgment 
or withdraw a case or any application made by 
him. His power was, therefore, very extensive. 
It is truo that it was not unlimited because it is 
specifically stated in the last paragraph that if ho 
does anything which is beyond the scope of the 
authorised provisions of the vakalatnama it will 
not be binding upon his clients. In Mathura 
Prasad v. Rita Ram, 1940 oudh w. N. 662 , it is 
further laid down that the power to make an offer 
under s. 9, Oaths Act, is inherent in the conduct 
of the caso by an advocate and that if an advocate 
is authorised to conduct tho caso as well as to file 
and withdraw applications which are material in 

tho course of the case, he must also bo doemed to be 

authorised to make an offer under s. 9 , Oaths Act. 
As I have already stated tho correctness of the 
law laid down in this decision is challenged. I do 
not, however, see my way to differ from this au¬ 
thority on the point but there aro at least two earlier 
Avadh cases, namely, Amir v. Mahomde Bakhsh 
5 oudh w. N. 1070 and Mt, Jasoda v. Gopal 
8 oudh W. N. 880. I, therefore, agree with the 
bwer appellate Court that Pt. Ajodhia Prasad had 
authority to abide by the special oath of plaintiff 2 . 
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ts] The result, therefore, is that the appeal fails 
and is dismissed with costs. Stay order dated 
7-3-1944 is vacated. 

n., y.r.ij. Appeal dismissed. 
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BagiiuijaR Dayal and Agarwala JJ. 

State v. Wahid Bux and others , Respondents . 

Criminal Appeal No. 704 of 1919,1)/- 21-6-195*2. 

(a) Evidence Act (1872), S. 9 — Identification of 

articles found in possession of accused alleged to have 
been taken in dacoity —Chits attached to articles—No 
chits on other articles mixed with those put up for 
identification —Articles of very ordinary type of every 
day use — No reliance held could be placed on such 
identification. [Para 4] 

Anno. Evidence Act, S. 9 N 4. 

(b) Evidence Act (1872), S. 9—Identification parade. 

In identification parades, it is always better to have as 

large a number of persons mixed up with the accused as 
possible. But no hard and last rule can be laid down and 
if five times the number of the accused persons are mixed 
with them, it cannot be said that there is any flaw in the 
identification proceedings. [Para Cj 

Anno. Evidence Act, S. 9 N. 5. 

(c) Evidence Act (1872), S. 9—Identification parade 
—Identification parade of particular accused—Identi¬ 
fication proceedings of other accused held long bciore 
or after, should not be taken into consideration in 
judging the value of the particular identification. 

[Para 9] 

Anno. Evidence Act, S. 9 N. 5. 

J. II JJhatt , Govt. Advocate, for the State ; S. P. 
KvnKar (for No. 3), Bageshxcari Sahai (for No. J) and 

B. D. Pande (for Nos. 2, 4, 5 and 6), for Respondents. 

Agarwala J. — This is a Government appeal 
against the acquittal of respondents Wahid Bux, 
Dori, Chandu, Badam, Devi and Buddha. 

[ 2 ] The respondents along with several others 
were prosecuted for having committed dacoity 
armed with guns at the house of one Thakur 
Prasad in the night between 4th and 5th March 
1948 in village Lahdaura, district Budaun. Fifteen 
persons wore prosecuted by the police. One of 
them was discharged by tho Committing Magis¬ 
trate. Out of fourteen who were committed to 
the Court of Session, only two, namely Mian Jan 
and Parshadi, who were caught on the spot, were 
convicted. The rest wero acquitted. Out of the 
twelve acquitted persons, the Government has 
filed an appeal against the six respondents only. 

[3] That there was a dacoity at the house of 
Thalnir Prasad in the night in question is not 
disputed. In this dacoity 20 or 25 dacoits took 
part. Some of them were armed with guns, some 
with spears and others with lathis. Property worth 
about Rs. 30,000 was looted. Tho villagers came 
up on tho scene and gave a fight. In the fight 
some of the villagers and some of tho dacoits 
were injured. Two of the dacoits, Mian Jan and 
Parshadi, were caught by the villagers and handed 
over to the police. A pistol and cartridges were 
recovered from Mian Jan. 

[4] The question with which we are concerned 
is whether the six respondents or any of them 
participated in the dacoity. The evidence against 


some of the respondents consists both of recovery 
of certain articles from their possession and of 
identification and against others it consists of 
identification alone. There were several identi¬ 
fication parades in jail. One was held on 7-4-1948, 
another on 27th May, the third on 29th May, the 
fourth on 12th July, the fifth on 29th July, tho 
sixth on 18th August and the seventh on 21-9-1948. - 
8ome of the witnesses appeared in more than one 
of the parades. The articles which were recovered 
from the possession of some of the respondents 
were put up for identification. The articles had 
chits attached to them. The Judicial Magistrate, 
who conducted the identification, was unable to 
say whether similar chits were placed on tho 
other articles which were mixed with tho articles 
to bo identified. If no such chits were placed on 
the other articles, it was very easy to pick up the 
articles with chits. This would he no identification 
at all. 

Further the articles recovered were of a very 
ordinary type. For instance, from Wahid Bux . 
a Dua, a Jugnu and a patta were recovered. 
From Dori completely torn coat and a dhoti wero 
recovered. From Chandu a lota, a tumbler, a longe 
were recovered. Nothing was recovered from tho 
other respondents. These articles wero of ordi¬ 
nary kind and could be found with anybody in 
the village and the witnesses did not point out 
any special features or marks of identification on 
them. They were not able to say to whom the 
articles belonged. In this view of the matter tho 
learned Sessions Judge did not draw any inference 
from the fact that these articles were recovered 
from the possession of tho aforesaid respondents. 
We are of opinion that tho learned Sessions Judge 
was right in rejecting the testimony relating to 
tho recovery of the articles. 

[5] We are, therefore, left with tho identifica¬ 
tion alone. Tho learned Sessions Judge rejected 
the testimony of identification also on one general 
ground which related to all the respondents. This 
was that in tho first information report it had 
been stated that the village people set lire to a 
chappar of Thakur Prasad’s house and that when 
its light spread the dacoits began to run away. 
Tho learned Sessions Judge concluded that since 
tho dacoits ran away as soon as the chappar was 
set fire to, there was not enough time for tho wit¬ 
nesses to identify them. This reasoning has not 
appealed to us. It appears that either the village 
people or .the dacoits themselves sot fire to the 
chappar of the house of Thakur Prasad probably 
after they had looted tho house and wero going 
out of it and were about to retire. But the villagers 
who had collected there gave a fight. In that 
fight both the parties wero injured and two of the 
dacoits were caught as already stated. All this 
must have happened while the chappar was burn¬ 
ing and there was sufficient light. The villagers 
had thus time to see the dacoits. It cannot, there- 
fore, be said that there was no occasion for them 
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to see the faces of the dncoits. We are, therefore, 
unable to discard the evidence of identification on 
this general ground. 

[6] It was urged before us by learned counsel 
for the respondents that identification suffered 
from the non-inclusion of a sufficient number of 

jl-persons along with the accused at the time of 
identification. It appears that more than five 
times as many persons as the accused were mixed 
up with the accused. There were altogether 17 
accused and 97 persons were mixed up with them. 
Therefore the proportion of the accused in the 
whole assembly was about one-sixth. It was urged 
that the number of persons to be mixed up with 
the accused should have been ten times. We do 
not think that there is any such general rule. Of 
course, it is always better to have as large a 
number of persons mixed up with the accused as 
possible. But no hard and fast rule can bo laid 
down and we are of opinion that if five times the 
number of tho accused persons arc mixed with 
them, it cannot be said that there is any Haw in 
the identification proceedings. 

[7] Wahid Bux was identified by no less than 
five persons, Thakur Prasad, Ram Murti, Rangi 
Lai, Shib Cliaran and Ram Charan. In his case 
there is a certain amount of doubt as to whether 
he was shown to the witnesses or not. Wahid Bux 
was arrested on 7-4-19-IS. On the same day he was 
taken to jail and that was the day when idcnti- 

* iication proceedings were to be held. The Magistrate 
who was to hold tho identification proceedings, 
however, arrived very late at about 3 in the after¬ 
noon. For all this time the witnesses must have 
been waiting outside the jail. There is, therefore, 
a likelihood that when Wahid Bux was being 
taken to the jail he may have been shown to the 
identifying witnesses. This fact, therefore, creates 
a reasonable doubt in our minds about Wahid 
Bux having been seen by the identifying wit- 
nesses. We are, therefore, unable to convict him 
on the testimony of tho identifying witnesses 
alone. There is, therefore, no reason to interfere 
with the order of the Sessions Judge so far as 
Wahid Bux is concerned. 

[8] Dori respondent was identified by two wit. 
nesses, Shib Charan and Rukmi. The identifier, 
tion of Dori took place on 7-1-1948. Shib Charan 
made no mistake and identified Dori as well as 
other accused correctly. Rukmi identified six 
correct persons and made two mistakes only. In 
spite of two mistakes Rukmi's identification would 

, j ,e considered to be a good identification, specially 
having regard to the fact that Rukmi was one of 
the villagers who was injured in the fight. Tho 
learned Sessions Judge discarded his evidence bo. 
cause he identified two wrong persons in two sub- 
sequent identification parades. These two parades 
were held on 27-6-1948 and 29-7-194S. The first one 
of them was obviously a month and 20 days after 
the first identification in which Dori accused was 
Put up and the second was even later. The learn- 
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ed Sessions Judge lumped up the result of all the 
identification proceedings and in this way con¬ 
sidered the value of identification of each witness. 

[9] The question in such cases is whether we 
can rely upon the identifying witnesses. Normally 
the result of identification proceedings in which a 
particular accused was put up must alone bo taken 
into consideration in deciding this question. It is 
upon the basis of it that it must be held whether 
identification is good and reliable or fit to be dis¬ 
carded. Other identification proceedings in which 
the particular accused was not put up for identifi¬ 
cation and other accused were put up are im¬ 
material except in so far as an inference may be 
drawn against the power of observation of the 
witnesses. This inference may be drawn from 
these other identification proceedings when they 
were held either prior to the identification pro¬ 
ceeding relating to the particular accused or 
simultaneously with or shortly after it. But no 
conclusion can he drawn from these other identi¬ 
fication proceedings if they were held long after¬ 
wards, because by the lapse of time a witness 
may lose that freshness of impression which he 
might have retained at the time when the pro- 
ceeding connected with the particular accused was 
held. Therefore identification proceedings held 
long after the particular proceeding with which 
the Court is concerned should not bo taken into 
consideration in weighing tho evidence of identifi¬ 
cation with regard to a particular accused. Tested 
in this light the identification of Dori by Rukmi 
was 75 per cent, .correct and was, therefore, a 
good identification. Taking it along with the 
identification of Shib Charan which was 100 per 
cent, correct there was sufficient evidence for the 
conviction of Dori. 

t [9a] His Lordship considered the individual 
cases and proceeded.] 

[10] The result, therefore, is that we allow this 
appeal against Dori and Badam and wo dismiss 
the appeal against tho other respondents. We set 
aside the order of acquittal of Dori and Badam 
and convict them under s. 395, Renal Code. It has 
been urged that they have been in detention in 
jail after tho institution of tho appeal in this 
Court for about three years. In view of this fact 
we sentence Dori and Badam to four years’ R. I. 
only. 

[U] The other respondents, Wahid Bux, Chandu, 
Debi and Buddha, shall be released from custody 
forthwith unless required in connection with some 
other case. 

C./R.G.D. Order accordingly. 

A.I.R. 1953 Allahabad 315 [Vol 40, C.N. 134] 
(LUCKNOW BENCH) 

Kidwai J. 

Abdur Rashid Khan and others—Applicants 
v. The State. 

Criminal Rera. No. 286 of 1951, D/■ 14-4-1952. 

(a) Criminal Trial—Evidence. 
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Where the evidence bus been believed by the two Courts 
mere fact that it is partisan does not mean that it is per¬ 
jured as even partisans may deliver the truth on oath. 

[Para 2] 

(b) Penal Code (1860). Ss. 147, 149 and 323 — Con- 
victions under S. 147 and under S. 323 read with 
S. 149. 

Where the accused are convicted both under S. 117 and 
S. 323 read with S. 1*49, Penal Code, and nouc of them is 
convietcl for himself causing any injury un lcr S. 323, 
Penal Code, b it only for the net of some members of an 
unlawful assembly of which they were members, their 
conviction undtr S. 323 read with S. 149, Penal Code, 
cannot stand as the conviction under S. 147, Penal Code, 
depends also on tho 6ame facts and they cannot be 
punished twice over in respect of facts which constitute 
one offence : A. I. R. 1940 Nag. 120, Rtl. on. (Para 4] 

Anno. Penal Cole, S. 147, N. 1. 

Ealbo Mustafa—for Applicants ; Uma Shankar Sri. 
vastava for Deputy Government Advocate — for the 
Stale. 

REFERENCE Para. 

(’•40) A. 1. R. 1940 Nag. 120 : (41 Cri. L. J. 3G0) *4 

Order.—At about 5 r. m., on 25-3-1951, an inci¬ 
dent took place as a result of the cutting of tho 
breach of tamarind tree which resulted in injuries 
being caused to Suleman. A report was made of 
tho incident the next day at tho kotwali Rae 
Bareli. After investigations the applicants and 
eight other persons wero prosecuted under ss. 147 
and 023 read with s. 149, Penal Code. Tho appli¬ 
cants were, however, convicted by the Magistrate 
and the other eight persons were acquitted. Tho 
applicants appealed but the learned Sessions Judge 
upheld their conviction. They hive come up in 
revision. 

[ 2 ] Tho first point taken is that tho evidence 
produced on behalf of the prosecution is partisan 
and should not bo believed. The evidence has been 
believed by tho two Courts. Tho mere fact that it 
is partisan does not mean that it is perjured aod 
even partisans may deliver the truth on oath. 
The Courts below having believed the evidenco 
and there being nothing inherently improbable in 
tho acceptance of that evidenco I cannot interfere 
in revision. 

[ 3 ] It was contended also in this connection 
that the defence evidence should have been be¬ 
lieved. Tho defenco evidence related to Wahab 
being attacked and Wahab going to the place 
first of all. Tho Courts below havo rejected this 
evidenco and havo held that Wahab went there 
later and was not there at all at tho beginning 
of tho incident. It is on this ground that Wahab 
has been acquitted. Wahab having been acquitted 
and tho defence evidenco rejected it cannot be of 
any avail to tho applicants. 

[ 4 ] Tho next contention was that at any rato 
the conviction both under Ss. 147 and H2J read 
with s. 149, Penal Code, is illegal. This conten¬ 
tion must prevail. Nono of the applicants havo 
been convicted for themselves causing any injuries 
under s. 323, Penal Code. Their conviction under 
s. 023, Peml Code, is by reason of the application 
of s. 149 , Penal Code, that is to say because they 


were members of an unlawful assembly. It is not 
their individual act for which they have been 
convicted under s. 323, Penal Code, but for the 
act of some member of the unlawful assembly of 
which they were the members. Their punishment, 
therefore, depends upon their being members ofi 
an unlawful assembly and their having committed' 
a riot in the course of which some one or more* 
of them caused simple injuries. Their conviction' 
under s. 147, Penal Code, also depends upon these 
very facts. They cannot, therefore, be punished 
twice over in respect of facts which taken to¬ 
gether constitute one offence, vide Baldeo Singh 
v. Emperor , A. I. R. 1940 Nag. 120 at pp. 122 and 
123. The conviction of the applicants undor a 32.3 
read with s. 149, Penal Code, must, therefore, bo 
set aside. 

15] I accordingly modify the order of tho Court 
below by upholding the conviction and the sen¬ 
tence passed upon the accused under s. 147, Penal 
Code, and setting aside the conviction of the ac¬ 
cused under ss. 323/149, Penal Code, and the sen¬ 
tence passed under those sections. 

C/D.R.R. Order accordingly. 
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Desai J. 

Lallan Parsad , Defendant — Appellant v. 
Sharda Parsad , Plaintiff — Respondent. 

Second Appeal No. 7S8 of 1952, D/-16-10.1952. 

(a) Houses and Rents — U. P. (Temporary) Control 
of Rent and Eviction Act (3 of 1947), S. 5(2)—Enhance¬ 
ment of rent by agreement— Validity — Notice under 
S. 5 (2)—Not necessary. 

The enhancement that is contemplated by S. 5 (2) is 
enhancement by unilateral action or which can be imposed 
upon tho tenant against bis will. I5ut it is always open to 
the parties by agreement betwocn thcinselvos to enhance 
the rent; no restriction on this right has been imposed by 
tho Act. As a matter of fact if the parties agree to pay 
and roceivo a higher rent, that becomes tho agreed rent 
and at once becomes liable to bo paid by tho tenant under 
Section 5 (1). 

Question of notice does not arise when the tenant not 
only knows everything about the enhancement, but has 
also accepted it as binning, and tho enhauceinont by 
mutual agreement does not become invalid because no 
notice as contemplated by S. 5 (2) is given. [Para 4j 

(b) Houses and Rents —U. P. (Temporary) Control 
of Rent and Eviction Act (3 of 1947), S. 3 (a)—When 
committed—Intention immaterial. 

When a tenant agrees to pay rent at an enhanced rato 
but docs uot, in fact, p\y it, he commits a wilful default. 
Why I 10 intended to commit the default is wholly im¬ 
material. Even if ho had thought that tho enhancement 
was invalid an 1 that ho was not liable to pay at the 
enhanced rato, that would nut make tho default anything 
but wilful: A. I. It. 1953 All. 113, Foil. O™ ^ 

(c) Houses and Rents — U. P. (Temporary) Control 

of Rent and Eviction Act (3 of 1947), S. 5 (2) - Ques¬ 
tion whether rent was enhanced is one of fact -Find¬ 
ing on it is binding in second appeal — (Civil P. C. 
(1908), Ss. 100-101). [Para oj 

Anno. : Civil P. C., Ss. 100.101, N. 52. 

D. Sanyal, for Appellant. 
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Dy. Comair. v. Rudha Pbatap (Eaul J .) 


BEFEBENOE Para. 

(’52) S. A. No. 1R07 of 1952, D/- $-10-1952 : (A. I. B. 

1953 All. 113) 5 

Judgment. — This is an appeal by a tenant 
against whom a decreo for arrears of rent and 
ejectment from a houso has been passed. No per¬ 
mission of the District Magistrate wa3 obtained 
j* for the appellant’s ejectment: the suit for eject¬ 
ment was filed on the ground that he bad wilfully 
defaulted in paying the arrears within a month 
of the receipt of a notice demanding the same. 

[2] It is admitted that originally the rent of 
the houso in disputo was ns. 1 G per month. The 
case of the respondent is that by mutual agree¬ 
ment that rent was enhanced to its. 20 per month 
with effect from 1-9-1947 and that tho appellant 
failed to pay the arrears in spite of a notice de¬ 
manding the same. The appellant denied the en¬ 
hancement of the rent from its. 16 to its. 20 per 
month. 

[3] Tho trial Court held that tho rent had not 
been enhanced but the lower appellate Court held 
that it had been enhanced. The lower appellate 
Court attached importance to the fact that in 
reply to the notice demanding the arrears at the 
enhanced rate, the appellant in his reply did not 
deny or repudiate the agreement of enhancement. 
All that he said in his reply was that it made 
‘excessive demand’ and contained ‘incorrect alle¬ 
gations/ This does not necessarily mean that he 

t denied the existence of the agreement to enhance 
the rent to rs . 20 per month. He did not say 
anything about the enhancement or the agreement 
to enhance or tho rato of reut in his reply. Had 
it not been a fact that ho agreed to pay rs . 20 
per month with effect from 1-9-1947, he would 
have said so clearly in his notice instead of 
resorting to such ambiguous pleas that the notice 
made an excessive demand and that it contained 
incorrect allegations. The lower appellate Court 
was quite justified in inferring from the appel¬ 
lant’s failure specifically to deny the alleged 
enhancement by agreement that the enhancement 
existed. When it said that ‘the defendant did not 
reply to the notice repudiating the agreement' it 
did not mean that he did not give any reply to 
the notice; it only meant that the reply, if any 
was given, did not repudiate the agreement. It is 
» finding of fact which is binding in second appeal 
•that the rent was enhanced to Rs. 20 pur month. 

14] I do not accept the contention that it was 
not open to the parties by mutual agreement to 
enhance the rent. Section 6 ( 2 ), U.P. (Temporary) 

■ Control of Rent and Eviction Act does not ex- 
haustively lay down the ways in which the 
(agreed) rent can be enhanced. It does not bar 
other lawful ways to enhance the rent. It nses the 
r r< j “°y’ suggesting that it is at the option of 
J, sn '! lord use o^er means of enhancing the 
rent. The enhancement that is contemplated by 

13 enhancement by unilateral action or 
which can be unposed upon the tenant against 


his will. But it is always open to the parties by 
agreement between themselves to enhance the 
rent; no restriction on this right has been imposed 
by the Act. As a matter of fact if the parties 
agree to pay and receive a higher rent, that be¬ 
comes the agreed rent and at once becomes liable 
to be paid by the tenant under s. 5 (l). Section 5(2) 
deals with enhancement of the agreed rent, i. e., 
enhancement in the absence of an agreement. No 
question of notice can possibly arise when the 
tenant not only knows everything about the 
enhancement, but has also accepted it as binding. 
Thus enhancement by mutual agreement has 
greater effect than enhancement imposed upon 
the tenant under s. 5 ( 2 ) of tho Act. I hold that 
the enhancement to its. 20 p. M. did not become 
invalid because no notice a3 contemplated by 
s. 5 (2) was given. 

(5} The appellant next contended that oven if 
the enhancement were valid, he did not commit 
wilful default in not paying the arrears at the 
enhanced rate. This argument is devoid of force. 
The appellant committed default inasmuch as he 
did not pay the arrears. He intended to commit 
the default: it is not that be did not intend to 
commit tho default but the default occurred 
through accident or circumstances beyond his 
control. Why ho intended to commit tho default 
is wholly immaterial. He might have thought 
that the enhancement was invalid and that he 
was not liable to pay at the enhanced rate but 
that would not make the default anything but 
wilful. I do not wish to say anything more be¬ 
cause I have dealt with this question in detail in 
Second Appeal No. 1807 of 1052, D/. 8.10.1952. 

[el Lastly, the appellant invokod the benefit of 
s. 111 , T. P. Act, but it has no application in the 
present case. 

[7] I, therefore, agree that the appellant com¬ 
mitted wilful default. The appeal is dismissed. 

(8) Leave to appeal to a Division Bench is 
refused. 

B./D.R.R. Appeal dismissed . 
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Kaui J. — In a proceeding initiated under s. 4, 
Encumbered Estates Act, by Rudra Pratap Singh 
a claim under s. li was filed by Avdesli Pratap 
Singh who was originally the appellant in f. c . 
Appeal No. 12 of 1940, in this Court. The claim 
was dismissed as time barred. It was against this 
order that Appeal no. 12 of 1910 was preferred. 
Respondent 10 was one of the creditors of Rudra 
Pratap Singh and, in the proceeding under the 
Encumbered Estates Act, a decree for a certain 
sum was passed in his favour. As already stated, 
he is a party to the appeal preferred by Advesh 
Pratap Singh. It may be mentioned that the pro. 
perty in respect of which Avdesli Pratap Singh 
had preferred a claim under s. 11 , Encumbered 
Estates Act, was taken over by the Court of 
Wards under its superintendence in 1950. The 
Deputy Commissioner, Faizabad, was appointed 
manager Court of Wards in respect of this estate. 
Consequently the name of Deputy Commissioner, 
Faizabad, was substituted on the record of F. c. 
Appeal no. 12 of 1946 in place of that of the origi¬ 
nal appellant Avdesli Pratap Singh. The estate 
was released from the superintendence of the 
Court of Wards in nay 1951, but no steps have 
been taken since by Avdesli Pratap Singh for the 
progress of this appeal. 

[ 2 ] The present application was made by res- 
pondent 10 praying that the appeal be dismissed 
for want of prosecution. Notice of this applica- 
tion as also a notice of the appeal were issued to 
Avdesli Pratap SiDgk. The notice of the applica¬ 
tion issued for 11-8-1952 was served upon him. 
We find, however, from the report of the process 
server on the back of the notico in the main 
appeal for today that Avdesh Pratap Singh met 
the process server but refused to accept the notice 
of the appeal. Accordingly, the process server 
affixed the notice to the outer door of the resi¬ 
dence of the appellant. For some reason, which 
is not clear, the learned Civil Judge to whom the 
notice was sent for service, has declared the 
service to be insufficient. We are clear that inas- 
much as Avdesh Pratap Singh met the process 
server but refused to accept the notice there was 
sufficient service of the process upon him. We 
hold accordingly that Avdesh Pratap Singh was 
served with notico of the hearing of the appeal 
today. He is absent. The appeal is accordingly 
dismissed for default. The appellant shall pay the 
cost3 of the respondents. In view of this order, it 
is unnecessary to pass any further order on the 
application made by Raju Naraiu Pratap Singh 
respondent 10. 

C.lV.S.B. Appeal dismissed. 


A. I. R. 
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MS. The Banarsi Stores- Appellants v. Pre. 
sulent of the Union of Indian Republic for 
India, through Secy. Illy. Board. Neic Delhi and 
others —Respondents. 

First Appeal No. 149 of 1919,1)/- 26.11-1952. 

(a) Railways Act (1890, before amendments of 194 7 

and 1949), S. 75—Unless both conditions namely, the 
person sending the parcel had declared the value of 
the goods at the time of the delivery of the parcel for 
carriage by railway and had paid or engaged to pay a 
percentage on the value so declared, if required to do 
so by the administration are complied v/ith, adminis- 
tration is not responsible for loss of goods of the nature 
described in section —- Manner of loss is immaterial— 
It might be due to misconduct or theft by railway 
servants. [Para 10 ] 

Anno. Railways Act, S. 75 N. 1, 4, G. 

(b) Evidence Act (1872), S. 45—Handwriting expert 

—Evidence is not conclusive — Overwhelming evi¬ 
dence in proof of handwriting — Opinion of expert to 
the contrary held was of no value. [Para 17] 

Anno. Evid. Act, S. 45 N. G. 

(c) Railways Act (1890), S. 75 — Person sending 

parcel for carriage by railway not declaring value of 
goods—Loss of parcel to railway administration by 
theft or misappropriation by railway servant or other¬ 
wise — Administration is absolved from liability : 
A. I. R. 1916 All. 198 and A. I. R. 1952 All. 891 (F13), 
Bel. on. [Para 18) 

Anno. Railways Act, S. 75 N. 6. 

(d) Railways Act (1890), S. 75—“Loss”—Servant of 
Railway .dishonestly removing parcel from railway 
premises for personal gain—It is a loss to railway ad¬ 
ministration : A.I.R. 1919 All. 2*23, Dissent. [Para 18] 

Anno. Railways Act, S. 75 N. 5. 

(e) Railways Act (1890), S. 75—Loss to railway ad¬ 
ministration—Burden is on administration to prove it 

— Nature of evidence required indicated — (Evid. Act 

(1872), S. 106). [Para 21J 

Anno. Railways Act, S. 75 N. 7; Evid. Act, Ss. 100 
N. G. 

N. P. Ashthana , N. B. Shanna and Scmrihh Muni 

— for Appellants ; Slaiuliwj Counsel — for Bespon- 
dents . 

REFERENCES : Courtwise/Chronologicul/ Paras. 
('45) 1945 All. L. J. 543 : (A.I.R. 1946 All. 198) Pr 18 

(’49) A.I.R. 1949 All. 223 : (1949 All. L. J. 166) Pr 18 
(’52) 1952 All. L. J. 443 : (A.I.R. 1952 All. 891 F. 13.) 

Pr 18 

Chaturyedi J. — This is a plaintiff’s appeal 
arising out of a suit for the recovery of Rs, 16,220- 
14-6. 

( 2 ] The plaintiff despatched 43 silk saris from 
Kashi railway station to Howrah railway station 
on 5-10-1945. The plaintiff was the consignor as 
well as the consignee. The saries were loaded in a 
passenger train known as the 14 Down Upper 
India Express, and a partner of the plaintiff's 
firm, by name Raghunath Prasad, went in the 
same train by which the saris were despatched. 
This parcel was found missing at Howrah and 
was not delivered to Raghunath Prasad at How¬ 
rah after the arrival of the train at that station. 
There was a lengthy correspondence after this 
but the parcel was not delivered at all. Hence the 
suit. 
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[ 3 ] The plaintiff claimed rs. 14,278-1-3 as price 
of the 43 saris despatched by him, rs. 1,280-11-3 
as interest on the above amount at rs. 9 par cent, 
and rs. 653-9-3 as expenses incurred in coming 
and going to Calcutta in connection with the steps 
taken for obtaining delivery of the saris. 

[ 4 l The plaintiff's case was that the saris wero 
not of a description which required to be declared 
and insured according to tho provisions of s. 75, 
Railways Act, and the suit was based on non¬ 
delivery of the parcel containing these saris. The 
plaintiff did not admit that tho parcel had been 
lost to the railway administration and the pra¬ 
yers contained in the plaint were that the miss¬ 
ing parcel with its contents be ordered to be deli¬ 
vered to the plaintiff, and in the alternative, a 
decree be passed in its favour for the recovery of 
tho price of the saris with interest and incidental 
charges as mentioned above. 

[5] The main defence to the suit wero that the 
consignment in suit consisted of silk saris with 
and without gold or silver thread-work of the 
value of more than Rs. 100 ; and should, therefore, 
have been declared and insured as provided by 
s. 75, Railways Act. It was alleged that the plain¬ 
tiff did not declare the value nor paid the insu¬ 
rance charges; on the other hand, he executed a 
risk note in Form X exonerating the railway ad¬ 
ministration of all responsibility for the loss of 
tho consignment. It was further pleaded that the 

r consignment had been lost in spite of the best 
efforts and vigilance of the railway staff which 
was not negligent or careless. The value of the 
consignment, as alleged by the plaintiff, was said 
to be exaggerated. 

[6] The learned 1 st Additional Civil Judge of 
Banaras who tried the suit framed altogether six 
issues in the case, but the issues which are mate, 
rial for tho purposes of this appeal are the first 
three issues framed by him. These three issues 
are as follows; 

1 . Whether tho consignment in suit consisted 
of goods excepted within tho meaning of s. 75 , 
Railways Act; if so, what is its effect ? 

2 . Whether tho goods in dispute were consigned 
with the defendant in risk-note form x; if so, 
what is its effect ? 

3. Whether the consignment in suit was not 
delivered to the plaintiff on account of gross 
negligence and misconduct of the defendants or 
was the same lost as alleged by the defendants? 

[7] On the first issue the learned Civil Judge 
held that the goods consigned consisted of pure 
silk saries with or without gold or silver thread- 
work and they were not artificial silk or imitation 

< thread. The goods were itself of a description 
which required to be declared and insured 
under s. 76, Railways Act. The findings of the 
learned Civil Judge on issue 2 were that Radhev 
’ 1M, a partner of the plaintiff’s firm did execute 
iisk note Form x. In the third issue the learned 
Awl Judge found that Radhey Lai did declare 


the value of the goods to the clerk concerned but 
he did not agree to pay the insurance charges ; 
that the parcel in dispute was lost between 
Moghal Sarai and Burdwan and was no longer in 
the custody of the railway administration. The 
defendant, therefore, was not liable to the plaintiff 
for the payment of the price of tho articles con¬ 
signed. The learned Civil Judge went on to hold 
that, if the defendant had been held liable to pay 
the value of the consignment, the Civil Judge 
would have decreed the entire claim, because the 
value of the saris had been proved to bo as alleged 
by the plaintiff in the plaint. In the end the 
learned Civil Judge dismissed the suit with costs, 
on the finding that the defendant was protected 
by the provisions of s. 75, Railways Act. 

[8] The learned counsel for the appellant has 
argued that the goods were not of a description 
which required to be declared and insured under 
s. 75, Railways Act; that in any case, even if 
they were so required to be declared and insured, 
the plaintiff had declared the value of the goods 
and it was not proved that Radhey Lai had 
ever executed the risk note Form X; that the goods 
have not been proved to be lost to the railway 
administration; and that the loss, if any, was 
caused by the theft or misappropriation by the 
servants of tho railway administration. 

[9] We propose to deal with the last point 
first, as in our opinion, the question does not arise 
in a case which is covered by s. 75, Railways Act, 
and in which a risk note in Form x has been duly 
executed. Section 75, Railways Act, was amended 
once in tho year 1947 when the words ‘‘Rs. 300” 
wero substituted for tho words ‘‘rs. 100 " and 
again in the year 1949 when more substantial 
amendments wero made in the section. As stated 
above, the goods were consigned on 5-10-1945 and 
the present suit was instituted on 1-10-1946. Wo 
shall, therefore, have to ignore the amendments 
mentioned above and have to decide the case on 
the section, as it stood before the amendments of 
1947 and 1949. Before these amendments S. 75, 
Railways Act, stood as follows : 

“75 (1) When any articles mentioned in Sell. 2 are con¬ 
tained in any parcel or package delivered to a railway 
administration for carriage by railway, and the value of 
such articles in the parcel or paokage exceeds one hundred 
rupees, tho railway administration shall not be responsible 
for the loss, destruction or deterioration of the parcel or 
package unless the person sending or delivering the parcel 
or package to the administration caused its valuo aud con- 
tents to bo declared or declared them at tho time of the 
delivery of the parcel or package for carriage by railway, 
and, if so required by the administration, paid or engaged 
to pay a percentage on the value so declared by way of 
compensation for increased risk. 


(2 

(3 


»» 


[ 10 ] The section clearly provides that the rail- 
way administration would not be responsible for 
the loss, destruction or deterioration of tho parcel 
unless tho person sending the parcel had declared 
the value of the goods at the time of the delivery 
of the parcel for carriage by railway and had paid 
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or engaged to pay a percentage on the value so 
declared, if required to do so by the adminis¬ 
tration. Unless both these conditions were com¬ 
plied with, no responsibility attached to the rail- 
way administration for the loss of the parcel; and 
it did not matter in what way this loss was caused. 
In the case of the class of goods mentioned in 
sell. 2 the value of which exceeded one hundred 
rupees the railway administration would naturally 
take extra caro and wore entitled to be paid addi¬ 
tional charges. If the plaintiff elected not to fuliil 
both tho conditions, he took the risk of the parcel 
being lost; and the section nowhere provides that 
under such circumstances the railway adminis. 
tration would be responsible for making good the 
loss in case it was caused by misconduct or theft 
by servants of the railway. We have, therefore, to 
considor in this appeal whether the plaintiff had 
declared the goods, and whether ho was required 
by the railway administration to pay an additional 
chargo and had refused to do so. We have further 
to see whether the goods were of a description as 
mentioned in sch. 2 attached to tho Railways Act. 
We have also to see whether the goods have been 
lost not only to tho plaintiff but also to the railway 
administration. 

[ll] We propose to decide these points in the 
order in which they were argued by the learned 
counsel for the appellant. 

C 12 ] The first contention of the learned counsel 
for the appellant was that the saris were made 
of artificial silk and were wrought up with imi¬ 
tation gold or silver thread. They were not thus 
of tho description given at items (a), (c) or (l) of 
sch. 2 of the Railways Aot. On these points tho 
plaintiff has produced one of his partners, Radhey 
Lai, and another partner, Raghunath Prasad, and 
another silk merchant Bhola Nath, the munira 
of the plaintiff firm, Daya Shankar, and three 
weavers, by name Asghar Husain, Mohammad 
Umar and Abdul Rauf. 

[13-14] Before considering the oral evidence 
produced by the plaintiff on the point, we propose 
to consider the documentary evidence first. (After 
discussing this evidence his Lordship proceeded): 
In view of the facts mentioned, we agree with the 
learned Judge in his conclusion that Banarsi silk 
is genuine silk, and the saris despatched under tho 
parcel were made of Banarsi silk, as the documen¬ 
tary evidence mentioned above fully establishes. 
In view of the said documentry evidence, nrd the 
admitted fact that the cloth known as Banarsi 
silk is not artificial silk, we have no hesitation in 
disbelieving the witnesses produced by the plain¬ 
tiff on this point. As stated above, the parcel, 
therefore, was of a description mentioned at item 
(l) of sch. 2 of the Railways Act. 

[15] The next point that arises for considera- 
tion is whether the plaintiff had declared the 
value of the goods at the time of the delivery of 
the parcel for carriage by the railway. (His Lord- 
ship considered the evidence and proceeded): 


In this state of evidence, we are of the opinion 
that it has not been proved that Radhey Lai 
declared the value of the parcel. The learned 
<- ivd Judge has held it to be proved that the value 
of the parcel has been declared by Radhey Lai; 
and for this finding, he has mainly relied on the 
fact that the risk note in form x had been exe. 
cuted and the execution of this risk note pointed ' 
to the conclusion that the value must have been 
declared. We find ourselves unable to agree with 
the learned Civil Judge on this point, because 
everybody could have known that the value of the 
goods contained in the parcel was moro than 
Rs. 100 ; and this being the value, tho necessity of 
the execution of the risk-note immediately arose. 
The execution of this risk-note was denied by 
Radhey Lai, but we have considerol the above 
point on the assumption that Radhey Lai had 
actually executed the risk-noto; as we are of the 
opinion that it had been proved that Radhey Lai 
did execute the risk-noto ex. a 5 . 

[1G] This risk-noto has actually been produced 
in Court by the defendant and it is difficult to 
believe that the defendant or any servant of the 
defendant would go to tho length of forging 
Radhey Lai's signature on the risk-note. (His 
Lordship considered tho evidence on tho question 
of proof of tho risk-note and continued): The evi. 
donee mentioned above leaves no room for doubt 
that the risk-note was executed by Radhey Lai at 
the time when he tendered the parcel to the 
parcel clerk at Kashi rtailway Station, and svo 
agree with the learned Civil Judge on his finding 
on this point. 

[17] The plaintiff hns produced a handwriting 
expert, Mr. M. M. Sen Gupta, to prove that the 
signatures on the risk-note are not those of 
Radhey Lai. The learned Civil Judge has not 
placed any reliance on the statement of this wit¬ 
ness, because he was of the opinion that the opi¬ 
nion of this witness was likely to be prejudiced in 
favour of the party who had paid him and sum¬ 
moned him to ap tear as a witness. The opinion 
of a handwriting expert is seldom conclusive and 
tho same is tho position as far as the opinion of 
Mr. Sen Gupta in the present case is concerned. 
The documentary evidence to prove that Radhey 
Lai had executed the risk-note is overwhelming, 
and, under the circumstances, no importance can 
be attached to tho opinion of this handwriting 
expert in the present case. 

[18] The next point argued by the learned 
counsel for tho appellant is that tho plaintiff ■ 
would still bo entitled to a decree unless the 
defendant proved that the parcel had been lost to 
the railway administration. His contention is that 

s. 75, Railways Act, absolves the defendant from 
liability only in case it is proved that tho parcel 
has been lost not only to the plaintiff but also to 
tho railway administration. In support of this 
proposition the learned counsel cited three cases 
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reported in Governor.General-in-Council v. Debi 
Sahat , 1945 all. L. J. 543, Governor-General-in. 
Council v. Mohammad Badr-i-alam , a. i. r. 1949 
ALL. 223 and Governor-General-in-Council v. 
I{ahabir Ram , 1952 all. L. J. 443 (f. b.). The 
first case mentioned above is a Division Bench 
case of this Court and it fully bears out the con- 
* tention of the appellant's counsel on the point; 
and the last case is a Full Bench case of this 
Court, and it clearly lays down that the word 
'loss’ as used in s. 77 means loss to tho railway 
administration. Wo respectfully agree with the 
propositions of law laid down in the first and the 
last case mentioned above. But in the second case 
certain observations have been made by a learned 
Single Judge with which, with the greatest res¬ 
pect, we find ourselves unable to agree. Tho 
learned Single Judge lays down : 

1 Where, for instance, the goods were lying in a godown of 
a railway somewhere on the line or have been deliberately 
removed or stolen by some employee of the railway, that 
would not be a case of a ‘loss' by the railway company. 
Surely the railway company would not be decmel to 'lose' 
what a servant of the company is all the time keeping for 
his own enjoyment." 


We have no difficulty in agreeing with tho learne< 
Judge that, if the goods were lying in a godowj 
of a railway somewhere on the line, it could no 
be said that the goods had been lost to the rail 
way administration. They are then really in tb 
possession of the railway and have certainly no 
been lost to the railway administration. Bu 
when the learned Judge goes on to say that, i 
the goods were removed or stolen by some em 
ployeo of the railway and such employee wa 
keeping the goods for his own enjoyment, ever 
then the railway would not be said to have los 
the goods, we think the learned Judge has gom 
too far. If the railway servant has deliberately re 
moved the* goods and is keeping them at his hous< 
for his own enjoyment, the possession of the goods 
is no longer with the railway administration; bul 
it has transferred to the employee who has re- 
moved the goods. On the question whether the 
master or the servant is in possession of the goods, 
the element of intention of tho servant, who may 
be in actual possession, is the determining factor. 
If the servant is keeping the goods with himsell 
tor his own use or has removed them for that 
purpose, the possession has immediately been 
transferred from the master to the servant. If it 
were otherwise, there would hardly be a case of 
CLeft of the master’s goods by a servant. We are, 
therefore, of the opinion that, if the parcel is not 
m the possess.on of the railway administration 
has been removed by some servant of the 
i y m d, ; h “ n f y { \ his personal gain, the 

CSn “ t0 ^ l03t t0 the railwa * ad ' 

U9] In this view of the matter, it is not neces. 

S2ed bv attf7 h6r the 1033 ha3 been occa - 

eervant L £ ‘ ° r ?T Ppr0priation h * a rail W 
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proved to be no loDger in the possession of the 
railway administration, wo must take it to be 
established that the parcel has been lost to the said 
administration. 

[ 20 ] We have, therefore, to consider whether it 
has been proved by the defendant that tho parcel 
in question has been lost to it. The loss of thi3 
parcel was to be proved by the defendant, and to 
prove the loss, the defendant has produced two 
guards, by name Ram Shankar and R. T. Ojha; 
an assistant luggage and parcel supervisor at 
Howrah by name N. K. Mitter, and a clerk in the 
Chief Commercial Manager's office, Calcutta, by 
name K. P. Rai Chaudhari. (His Lordship went 
through their evidence and proceeded :) 

The learned counsel for the appellant argued 
that the defendant should have produced all the 
letters that were written to the different station 
masters and their replies to those letters; and 
that the defendant should have appointed some, 
body to go to every railway station and to look 
into every parcel office to find out the parcel. 
We do not agree with this contention of the 
learned counsel, and we think that it would be 
laying too heavy a burden on the railway ad¬ 
ministration to require them to positively prove 
that every parcel office of every station has been 
thoroughly searched; and, probably, every other 
building belonging to the railway administration 
has laso been searched for each individual parcel; 
and the person or persons who have made the 
search should come to Court and state these 
facts; and it is only then that the Courts can 
possibly hold that a parcel has been lost to the 
railway administration. It is true that the burden 
of proving los3 of the parcel to the railway ad- 
ministration lies on the administration, but when 
parties have entered into evidence, it is for the 
Courts to decide on that evidence as to whether 
the parcel has been proved to have been lost or 
not. In this connection, we may point out that 
the Upper India Express becomes a passenger 
train from Moghal Sarai to Howrah and there 
must have been hundreds of railway stations 
where the train must have stopped while running 
from Moghal Sarai to Howrah. 

[ 2 1] We think that it was quite sufficient for 
the railway authorities to have made enquiries 
from every station master on the line, and it was 
not at all necessary that a man should have been 
deputed for looking into the parcel office of every 
railway station for every parcel, and then come 
to make statement in Court that he has personally 
looked into every parcel office of all intermediate 
stations but the parcel was not found at any one 
of them. This was not a case where there was 
any transhipment of goods at any intermediate 
station; it was the same train which went from 
Kashi up to Howrah. It is proved that the parcel 
was loaded at Kashi and it is proved that it was 
not available at Howrah, and, to avoid a remote 
possibility of the parcel having been taken out by 
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mistake at anyone of the intermediate stations, 
inquiries were made from all the station masters. 
In our opinion, this was quite sufficient to ptove 
that the parcel has been lost to the railway ad¬ 
ministration; and we agree with the Court below 
on its finding on this point. 

[ 22 ] There is a possibility that the parcel may 
have been misappropriated by some of the rail¬ 
way servants, but there is no doubt that, as far as 
the railway administration is concerned, the parcel 
has been lost to them. On these facts, the railway 
administration is fully protected by the provisions 
of s. 75, Railways Act, and by risk-note in form 
x which embodies a special contract between the 
parties* 

[23] We, therefore, confirm the decree passed 
by the learned Civil Judge and dismiss this ap¬ 
peal with costs. 

AlR.G.D. Appeal dismissed. 
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Mushtaq Ahmad J. 

Shyam Sunder Lal and another—Defendants 
— Appellants v. Shagun — Plaintiff — Res - 
pondent. 

Second Appeal No. 222$ of 1948, D/- 27-11-1951. 

Houses and Rents — U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), Ss. 3 and 15—Ap¬ 
plicability — Suit for ejectment of tenant — Decree 
passed — During pendency of appeal Act extended to 
area in question for first time — Suit is not bad for 
want of sanction as required by S. 3. 

A landlord brought a suit on 31 10-1946 for ejectment 
of his tenant without the permission of the District 
Magistrate when the U. 1\ Ordinance 3 of 1946 was in 
force, though not in the area in which the house was 
6ituate. The suit was decreed. Duriug the pendency of 
appeal from the decree, U. P. Act 3 of 1947, which took 
the place of the U. P. Ordinance with retrospective effect 
from 1-10-1946, was for the lirst time extended to the 
area in question on 5-3-1949. According to S. 3 of that 
Act permission of District Magistrate was necessary for 
the institution of the suit: 

Held that (i) the suit could not be held to be defective 
for want ot permission as required by S. 3 of U. P. Act 3 of 
1947. The fact that the Act was extended to the locality 
could not make it applicable to that locality from the date 
of the commencement of the Act but only from the date 
of extension to the locality. Consequently, the Act did 
not apply on the date of the institution of the suit and as 
such there was no bar to an ejectment decree being passed 
in such suit : A. I. R. 1950 All. 504, Jlel. on. 

[Paras 6, 7] 

(ii) The suit in question was not pending on the date of 
the commencement of the Act, viz., 1-10-1946, and as such 
the provisions of S. 15 of the Act were not applicable. 

[Para 7] 

(iii) The Act of 1947 having taken the place of the 

Ordinance with retrospective cfTect from 1-10-1946, it 
was the provisions of the Act and not the Ordinance that 
were applicable. [l ara b] 

Babu Ham Avasthi—for Appellants. 

M. L. Chaturvedi—for Kcsiwulcnt. 

REFERENCE : Para. 

(•50) 1950 All. L. J. 345 : (A. I. R. 1950 All. 504) 6 

Judgment _This is a defendants’ appeal in a 

suit for ejectment and arrears of lent. The suit 
was filed on 31-10-1946, when the U. P. Ordinance 


3 of 1946 was in force, the relief for ejectment 
being based on the landlord’s own requirement of 
the house. The defendants, who are father and 
son, executed a rent note in the plaintiff’s favour 
on 23-M941, at a monthly rent of rs. 4 in respect 
of the house from which their ejectment was 
sought by the plaintiff. A notice was sent by the 
plaintiff to the defendants on 9-9-1946, asking 
them to quit the house by 22-10-1946, and also to 
pay the arrears of rent. The relief for ejectment 
was, of course, sought on the basis of this notice 
and the defendants’ refusal to leave the house. 

[* 2 ] The defence taken was that the notice was 
had, that the defendants had sent rs. 23-1-0 after 
deducting 0-15-0 as cost of repairs to the plaintiff, 
this amount being the rent for the six months for 
which the claim had been made, that the amount 
had not been accepted by the plaintiff, that the' 
defendants had, therefore, not been in default of 
payment of rent and that the plaintiff’s allegation 
of personal need of the house was untrue. 

[3] The trial Court, while decreeing the arrears- 
of rent, dismissed the relief for ejectment, putting 
the costs on the parties themselves. The findings 
recorded by the Court were that the notice served 
by the plaintiff was valid, that he did not require 
the house for his own use and that its. 24 were 
payable to the plaintiff as arrears of rent. 

[4] On appeal by the plaintiff the relief for 
ejectment was also allowed, with the result that 
the entire suit stood decreed. The findings in 
appeal were that the notice was valid and that 
the U. P. (Temporary) Control of Rent and Evic¬ 
tion Act, 3 of 1947, was not applicable, as the 
house lay within the town area of Qaimganj. 

[5] The only point of substance urged before 
me by the learned counsel for the defendsnts- 
appellants was that, although the Act just men¬ 
tioned did not apply on the date of the decree of 
the lower appellate Court, it is applicable now, as 
the Act has since been extended to the town area 
of Qaimganj under a notification dated 5-3-1949*. 
published at page 201 of the U. P. (Hindi) Gazette* 

[6] To begin with, if by reason of this notifica¬ 
tion the U. P. Act 3 of 1947 is held applicable to* 
the present case, we shall be face to face with a 
very anomalous situation. That would be that*, 
although none of the provisions of the Act were 
applicable on the date the suit was filed on 31-10- 
1946, we would be penalising the plaintiff for not- 
doing something which subsequently came to- 
be enjoined by the Act as a result of the notifica¬ 
tion just referred to. Such a position is commensu¬ 
rate neither with logic nor the ordinary principles 
of justice. IIow can a party be made to suffer for 
not doing something which the law had never 
enjoined during the period to which the charg© 
about his failure to do that thing relates? To put 
the position in a concrete form, there was no such 
provision on the date of the institution of the 
suit in the present case as is contained in s. 3 of 
the Act, requiring the landlord to claim the eject- 
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meat of his tenant eithor on the happening of 
certain specified events or on any other ground 
with the permission of the District Magistrate. 
This provision, so far as the locality in dispute is 
concerned, came to apply only on 5.3-1949, when 
the notification referred to above was published. 
To hold, therefore, that the plaintiff ought to 
.♦have complied with the rules and restrictions con¬ 
tained in s. 3 even at a time when they never 
existed in this particular locality would bo to 
insist upon something which was a veritable im¬ 
possibility. In this view, there was, of course, no 
defect in the suit filod by the plaintiff-respondent 
by reason of his having failed to do something 
before he filed it. The question arose before a 
learned Judge of this Court in Rup Lai v. Ram 
Swamp, 1950 all. L. J. 345, and it was there 
pointed out that in circumstances like these it 
could not be said that there was any defect in the 
institution of the suit. 

[7] The matter of the applicability or otherwise 
of s. 3 may yet be approached from another 
stand.point. The enforcement of this section has 
been specifically enjoined in s. 15 of the Act. That 
seotion, however, applies only to suits pending on 
the date of the commencement of the Act. The 
date of the commencement of the Act, as held in 


Magistrate being taken before a suit for ejectment 
could be filed, the plaintiff should have taken such 
permission in the present case also. I am not 
inclined to accept this argument. It may be 
mentioned again that the U. P. Act 3 of 1947, was 
made retrospective from 1-10-1946. This Act took 
the place of the said Ordinance, with the result 
that nothing required by the Ordinance could be 
deemed to be in force from that dato, so that, if 
the applicability of the Act was not otherwise 
barred, it was the provisions of the Act and not 
of the Ordinance which could be applied to the 
present case from 1-10-1946. The Act itself was 
not applicable as it did not apply to town area 
and it came for the first time to be applied to the 
town area in Qaimganj as late as 5-3-1949, when 
the notification to that effect was published in tbo 
Gazette. In these circumstances it is the Act and 
nothing else which was applicable to tho case 
from the date of this notification. Having already 
held that, under tho notification the Act, by 
which I mean tho provisions of s. 3 of it, came 
to bo applicable for the first time on 5-3-1949, and 
not earlior, I canuot accept this contention also. 

[9] For these reasons, I uphold tho judgment 
of the lowor appellate Court and dismiss this 
appeal with costs. 


several cases, must now be taken to be 1 - 10 - 1946 , 
in view of tho provisions of s. 1 (3) of the Act. 
The suit in the present case was filed much later 
' on 31-10-1946. It was, therefore, not a suit pending 
on the date of the commencement of the Act and 
as such s. 15 of the Act would in terms not apply. 
If the argument advanced by the learned counsel 
for the defendants-appellants with regard to tho 
applicability of the Act to this case were accepted, 
we would be necessarily disregarding the position 
I have just stated with reference to s. 15 of the 
Act and inevitably hold that the section is appli¬ 
cable also to cases that were not pending on the 
date of the commencement of tho Act but filed 
later. Suoh an interpretation would be contrary 
to the plain terms of tho section. This aspect of 
the matter also was considered in the case I have 
already mentioned, and it was definitely held that 
the fact that the Act might have been extended 
to a particular locality made the Act applicable 
to that locality only from the date of such exten¬ 
sion and not from the date of its commencement. 

LiTfw fu 11 ? a f reement wit h ^at view, and I 
hold that the Act having been extended to the 

yaimganj town area after the institution of the 

suit giving, rise to the present appeal, the Act did 

not apply on the date of its institution and as 

suoh there was no bar to an ejectment decree 

bemg granted to the plaintiff-respondent. 

f J 8 f [ V. as aIso contended by the learned counsel 
de fendants.»ppellants that the suit having 
b« brought at a time when theU.F. Ordinance® 

l iLTL T in f ? rce (fchis was in force from 
S t\u 7) and that the Ordinance 
ng enjoined the permission of the District 


fio] Leave to appeal to a Bench is granted. 
B/K.S. Appeal dismissed. 

A.I.R. 1953 Allahabad 323 [Vol. 40, C. N. 139.) 
Malik C. J. and Sapru J. 

Badri Prasad and others—Applicants v. Shri 
Nath and others—Opposite Party. 

Civil Misc. Writ No. 299 of 1952, D/- 14-8-1952. 

y. P. Panchayat Raj Act (26 of 1947), Ss. 77A 49 
and R. 62A—Retrospective operation of S. 77A—Does 
not affect orders or decisions already made — R 62A 
cannot amend or alter S. 49 : A. I. R. 1952 All.' 510 
^PProvcd. [Para3 x and 2 j 

Gopi Nath—.for Applicants . 

REFERENCE Para 

|A ' 1 "• 1053 u ' 510: 

Malik C. J.— The Panchayati Adalat disposed 
of this case by an order passed before June 1950 
There was a revision filed in the Court of the 
Sub-Divisional Magistrate, Phulpur, who on 
3-6-1952, came to the conclusion that as only four 
I anches had decided the case and appended their 
signatures on the order, in place of five, the judg¬ 
ment of the Panchayati Adalat was invalid in 
view of s. 49, Panchayat Raj Act. Learned counsel 
has drawn our attention to s. 77a of the Amending 
Act which lays down that it was not necessary 
?? fiV j Panches appointed to a Bench 

at all the1-f U f S ' 49 ° f the A0t t0 be I»«n* 
at all the sittings nor was it necessary for all the 

five Panches to sign the judgment before ifc was 

delivered by the Panchayati Adalat. This amend-, 

ing section has been given retrospective effect 

but it cannot reopen orders or decisions whiohl 
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had already been made. The Sub.Divisional 
Magistrate had disposed of the case on 3-6-1952, 
before the amendment and his order was perfectly 
in accordance with the law then in force. 

[ 2 ] Learned counsel has drawn our attention 
to R. 62A of the rules framed under the Panchayat 
Raj Act and has urged that that rule was not brought 
to the notice of the Bench deciding the case of 
Jitva Bam v. Panchaiti Adalat, 1952 all. l. j. 
98 and that even before the amendment it was not 
necessary for all the five Punches to attend all 
the sittings or to sign the judgment. Section 19 
fixes the quorum required for a Panchaiti Adalat 
and the State Government cannot amend the sec¬ 
tion by making a rule which was not in accord¬ 
ance with the provisions of the Act. Before the 
amendment of the Panchayat Raj Act, the deci¬ 
sion had to be by a Bench of live Punches. In 
Jitva Ram's case it was held that when the Act 
had fixed the quorum at five, all the live Punches 
forming the Bench must take part in the trial 
and tho decision of the case. The judgment of the 
Sub-Divisional Magistrate, having been delivered 
before the amendment, was perfectly correct. 
The subsequent amendment of the Act cannot 
affect that decision. 

[ 3 ] Tlrs application has no force and is dis¬ 
missed. 

C/D.R.R. Application dismissed. 

A.I.R. 1953 Allahabad 32 l[Vol. 40, C. N. 140.] 

(LUCKNOW BENCH) 

P. Ij. Bhargava J. 

Raja Ram Kumar Bhargawa , Applicant v. 
State. 

Criminal Revn. No. 90 of 1951, D/- 26-4-1952. 

Factories Act (1948), S. 106 — Inspector of factory 
writing communication to District Magistrate enclos¬ 
ing complaints—Letter held written to District Magis¬ 
trate in his capacity of District Magistrate and not in 
his capacity as Inspector of Factories — Letter held 
amounted to complaint within S. 106. QPara 10] 

D. K. Dhaon and Suresh Cluindra , for Applicant; 
Addl Govt. Advocate , for the State. 

REFERENCE Para 

(’49) Cri. Reference No. 68 of 1943, D/- 12-5-1949 
(All), P. 0. Bhargava v. Rex. 12 

Order. — The applicant, Raja Ram Kumar 
Bhargava is tho occupier’ of a factory known as 
the Upper India Couper Paper Mills Company 
Limited, Lucknow. He was prosecuted for an 
offence, punishable under s. 92, Factories Act (63 
of 1948 ) for contravention of the provisions of 
s. 54 of the same Act. Section 54, Factories Act 
is in these terms : 

“Subject to the provisions of S. H, no adult worker 
shall be required or allowed to work in a factory for more 
than nine hours on any day." 

[2] The case for the prosecution was that, on 
12-4-1950, an Inspector of Factories discovered 
that, on 18-2-1950, five persons wore allowed' to 
work in the factory, of which the applicant is the 
occupier, for mow than nine hours. 


[3] Learned counsel for the applicant opened 
his arguments with reference to a letter from the 
Chief Inspector of Factories, Uttar Pradesh, ad¬ 
dressed to the District Magistrate of Lucknow, 
which is not on the record of the case before me 
but which has been filed in a connected case, 
pending in the Court of the City Magistrate of 
Lucknow. A copy of the letter should have been 
placed on the record of the case if the applicant 
intended to rely upon it. However, in order to 
appreciate the arguments advanced on behalf of 
the applicant, and in view of the importance of 
the question raised before me, I have seen tho 
letter and consider it worthwhile to quote it ‘in 
extenso.’ Its contents are as follows : 

"I have the honour to rend herewith seven complaints 
against Sliri l»«ja Ram Kuinar Bhargiva, Occupier and 
Shn Henry Thimas Maclaughlin, Manager of the Upper 
Iudia Couper Paper Mills Ltd., LuAnow, under the Fac¬ 
tories Act and r.-quest you to kindly inform the Court 
concerned for further action. Copies of the complaints 
are sent to the City Magistrate Lucknow, direct. 

“2. Will you please let me know the phee and dato 
fixed for hearing the case giving at least 15 days' notice 
60 that the tour of the Inspector may be arranged accord¬ 
ingly and direct Shri Zami Abbas, Pleader, to conduct tho 
case. 

"3. The accused may be hoard at the first hearing and 
the case decided without the pre-ence of the Inspector, if 
they plead guilty, otherwise another duto may be fixed 
and the Inspector summoned. 

“4. In this connection vour attention is invited to 
para. 5 of the G. O. No. U-643(L)/XVIII 433(L).42, dated 
20 8-1943, addressed to all District Magistrates, and it is, 
therefore, requested that tho Inspector concerned may 
please be summoned when the Court has made sure of the 
presence of the accused and his otherwise satisfied itself 
that the ca?e is ready for hearing, ag this would facilitate 
the work of the Inspectorate and re luce expendituie in- 
curred on travelling allowance.” 

[ 4 ] Tho letter was received by the District 
Magistrate, on 11-7-1950, and was dealt with by 
tho Additional District Magistrate, who forward- 
ed the same to the City Magistrate of Lucknow 
for disposal on 13-7-1950. 

[5] On tho record of this case, there are two 
complaints, bearing tho date 8th July and signed 
by the Chief Inspector of Factories. One of them 
has been exhibited and marked ex. p -1 in the case 
and the other, which is a copy of the same com- 
plaint, has been marked ‘Duplicate.’ A look at 
these complaints goes to show that the complaint 
which is marked Duplicate* is the original, while 
the complaint which has been exhibited is a car¬ 
bon copy. 

[6] The order-sheet of the case before me opens 
with the order-sheet, dated 13-7-1950, which 
shows that tho complaint was put up before tho 
City Magistrate on that date and tho case was 
registered, and tho accused, the present appli¬ 
cant, was summoned to appear before tho Court. 

[ 7 ] On 28-8-1950, an application was made on 
behalf of tho applicant in the Court of the City 
Magistrate of Lucknow. In this application it was 
asserted that the Court had no jurisdiction to 
take cognizance of the offence as no complain* 
had been made within three months of the date 
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on which the alleged offence came to the know, 
ledge of an Inspector. It was pointed oat that the 
offence complained of had come to the notice of 
an Inspector on 12-4-1950, while the cognizance 
of the offence was actually taken on 13-7-1950. 
The City Magistrate overruled the objection on 
the ground that a complaint in respect of the 
^offence had, in fact, been made within the pre¬ 
scribed period; and as such it was immaterial 
when the cognizance was actually taken. 

[8l The matter was taken up in revision before 
the Sessions Judge of Lucknow, who found no 
force in the revision and upheld the order of the 
City Magistrate. In his order rejecting the revi¬ 
sion, the learned Sessions Judge pointed out that 
the complaint in the case was received by the 
District magistrate not as Inspector of Factories 
but as District Magistrate on 11-7.1950, that is, 
within three months of the date on which the 
offence came to the knowledge of an Inspector 
and that the complaint must, therefore, be deemed 
to have been made within the prescribed period 
of three months and as such the City Magistrate, 
to whom the complaint was transferred, was 
justified in taking cognizance. 

[9] The applicant has now come up to this 
Court in revision and the same objection has been 
repeated before me. In my opinion, the view taken 
by the Courts below in this case is perfectly cor¬ 
rect. Section 106 , Factories Act, which provides 
the limitation for prosecutions, is as follows : 

‘‘No Court shall take cognizance of any offence punish¬ 
able under this Act unless complaint thereof is made 
within three months of the date on which the alleged 
commission of the offence came to the knowledge of an 
Inspector." 

In order to enable any Court to take cognizance 
of an offence punishable under the Act, the only 
condition imposed by the said section is that a 
complaint in respect of the offence complained of 
must be made within three months of the date 
on which commission of the offence came to the 
knowledge of an Inspector. In the present case, 
the commission of the offence came to the know¬ 
ledge of an Inspector on 12-4-1950; and before 
the expiry of three months from the said date tho 
Chief Inspector of Factories made a complaint in 
respect of the offence said to have been commit¬ 
ted by the applicant to the District Magistrate of 
Lucknow, by means of a letter, dated 8-7-1950. 

[ 10 ] Learned counsel for the applicant has con. 
tended that the letter was merely a communica¬ 
tion from the Chief Inspector of Factories to the 
District Magistrate who, in view of the provisions 
Of 8. 8 (4), Factories Act, was himself an Inspec¬ 
tor of his district. The letter, which has been 
quoted above ‘in extenso', clearly shows that the 
letter was addressed to the District Magistrate as 
such and the complaints were enclosed with the 
letter for being forwarded to the Court concerned 

}° r . aotion - It was further stated in the 

letter that the copies of the complaint had already 
been forwarded to the City Magistrate of Lucknow, 


which was the Court concerned. The complaints 
which wero enclosed with the letter mentioned 
the offences said to have been committed by the 
applicant and a request was made for his prose¬ 
cution. A request was made in the letter for the 
communication of the date and place fixed for the 
hearing of the case; and the procedure to be fol¬ 
lowed in informing the Inspector and the Pleader 
in-charge of the prosecutions of such cases was 
also indicated. At the stage at which the letter 
was sent a decision had been taken to prosecute 
the applicant for the offence said to have been 
committed by him and at that stage there was no 
point in the Chief Inspector of Factories informing 
the District Magistrate as Inspector of Factories 
about the offences said to have been committed 
by the applicant. 

In my opinion, therefore, the letter and its ac¬ 
companiments were ‘complaint’ within the mean¬ 
ing of that expression used in 3. 106 , Factories Act. 
It follows, therefore, that a complaint of the 
offence was, iu fact, made within the time pres¬ 
cribed by s. 106, Factories Act, and that being so, 
the City Magistrate was quite competent to take 
cognizance of the offence complained of. 

CllJ Further, it may be pointed out in this con¬ 
nection that, as indicated in the letter of the 
Chief Inspector of Factories, copies of complaint 
had been forwarded to the City Magistrate of 
Lucknow direct, and the fact that they had 
reached the City Magistrate’s Court is evident 
from the fact that on the record of this case there 
are, as already stated, two copies of the com¬ 
plaint. The copy of the complaint, which is 
dated 8-7-1950, must have, in the ordinary course, 
reached the City Magistrate on or before 11 th 
July 1950. The letter, dated 8th July 1950, from 
Chief Inspector of Factories to the District 
Magistrate had reached the latter on 11 - 7 - 1950 , 
and that is the date mentioned as the date 
of complaint in the record of the proceedings of 
the summary trial in this case. The complaint of 
the offence had, therefore, reached not only the 
District Magistrate but also the Court concerned, 
—the City Magistrate of Lucknow—within the pre. 
scribed period of 3 months. 

[ 12 ] It remains for me to consider an unreported 
decision of this Court, to which my attention has 
been invited by the learned counsel for applicant. 
It is the decision of this Court in a Criminal Refer¬ 
ence P. C. Bhargava v. Bex, decided on 12 - 5 - 1949 . 
That decision, no doubt, supports the argument 
advanced on behalf of the applicant. But, I find 
that that case is distinguishable on two grounds. 
In that case, firstly, there was no evidence, as in 
this case, that a copy of the complaint had been 
sent by the Chief Inspector of Factories direct' to 
the City Magistrate and it had reached his Court 
within the prescribed period, and, secondly, it was 
found that the Chief Inspector of Factories had 
reported the matter to the District Magistrate as 
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Inspector for the District of Lucknow, while, as 
pointed out above, that is not the case here. 

Il3] For the reasons stated above, I am of 
opinion that the decision of the Courts below is 
correct and there is no reason to interfere with it 
ni revision. The revision is, accordingly, rejected. 
Ike order staying proceedings is discharged. Let 
the record be returned to the Court concerned as 
soon as possible. 

t.B.G.D. Revision dismissed. 
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Brij Mohan Lall J. 

^ MaJchan Lal Jain and another , Petitioners v. 
2he Amrit Banaspati Co. Ltd. and others t 
Opposite Party. 

Company Case No. 45 of 1951, D/- 19-11.1952. 
ioVn Companies Act (1913 as amended by Act 52 of 
j ' ^ “ ‘Consent in writing’, meaning of 

(Words and Phrases — ‘Consent in writing’) — (Evi¬ 
dence Act (1872), S. 91)—(Civil P. C. (1908), S. 92). 

The expression “consent in writing" in S. 153C (3), 
Companies Act, obviously implies that the writing itself 
should indicate that the persons who have affixed their 
signatures have applied their minds to the question before 
them and have given their consent to certain action being 
taken, if a petitioner obtains another share-holder’s signa¬ 
ture on a blank piece of paper and wishes to supplement it 
by an affidavit or on oral sworn statement of himself or 
ms agent, the signature ou the blank piper does not 
become consent in writing. (Para GJ 

. -^be law requires that the consent should be in writing, 
)• c y * u ^ke form of a document. Therefore, the document 
itself should prove that the consent has been given. No 
evidence, either by way of affidavit or of oral sworn state- 
ment in Court, cau be given under S. 91, Evidence Act, 
to prove that such cousent was given. [Para 8 ] 

Anno. Evi. Act, S. 91 N. 3,19. 

(b) Companies Act (1913 as amended by Act 52 of 
1951), S. 153C (3) -‘Consent in writing’. 

Under S. 153C the obtaining of the consent is a condi- 
tion precedent to the making of the petition and inu 6 t 
have been obtained prior to the presentation of the appli¬ 
cation. A consent given subsequent to tho filing of the 
petition is invalid. [Para 10] 

A. Sanyal , J. Swamp and llari S war up, for Peti¬ 
tioners; C. K. Daphtari, S. N. Vcnna , B. L. Gupta , 
Satyendranath Yarma and Bhaaxcan Das , for Opposite 
Party. 

Order.—This is an application under ss. 153c 
and 153D recently inserted in the Companies Act 
(7 of 1913) by the amending Act (52 of 1951). Tho 
petitioners are two share-holders in the Amrit 
Banaspati Company Limited, Ghaziabad, here¬ 
after described, for brevity’s sake, as the company. 
They have made various allegations of mismanage, 
ment and foul play against the company, its 
Directors and Managing Agents. But it is un- 
necessary to go into those allegations at this stage 
because a preliminary objection has been taken by 
the learned counsel for the opposite parties and 
tho petition fails, in my opinion, on that preli¬ 
minary ground alone. 

[ 2 ] It is contended on behalf of the opposite 
parties that tbfr requirements of sub-s. ( 3 ) of 


s. 153c have not been complied with. The relevant 
portion of this sub-section reads as follows : 

“(3) No application under sub-s. ( 1 ) shall be made by 
any member, unless— 

(a) in the case of a company having a share capital, the 
member complaining— 

(i) bus obtained the consent in writing of not less than 
one hundred in number of the members of the company 
or not less than one-tenth iu number of the members, - 
whichever is less, or 

(ii) holds not less than one-tenth of the issued share 
capital of the company upon which all calls and other 
sums due have been paid; and 

(b) . .» 

[3] It is conceded by the petitioners that they 
do not hold one-tenth of the issued share capital 
of the company and, therefore, they do not fall 
under cl. (ii). They maintain that their case falls 
under the first part of cl. (i) inasmuch as they 
allege to have obtained the consent in writing of 
more than hundred share-holders. They do not 
rely on the second part of cl. (i). 

[■0 What the petitioners did was to attach 
with the petition several sheets of papers which 
bear the signatures (together with addresses) of 
ns many as 117 share-holders. It is to bo re¬ 
membered that these persons are not signatories 
to the petition and they are not supposed to have 
joined tho petition ns petitioners. It is the peti¬ 
tioners’ case that they have given their consent 
only. 

[5] Sometime afterwards tho petitioners pro- 
duced the consent in writing of 30 other share- 
holders. On the date of hearing, consent of 22 
other share-holders yyas produced. In the cases of 
second and third sots of share-holders an endorse¬ 
ment was made at the top of each sheet to tho 
effect that the share-holders were expressing their 
approval of the application filed by the petitioners 
in this Court. But no such endorsement is to bo 
found in the case of 117 share-holders whose 
signatures were filed along with the petition. They 
do not write anything at tho top of tho sheet on 
which their signatures are to be found. Looking 
at the sheets themselves, one cannot ascertain 
why the signatures were affixed. The petitioners 
felt that there was this lacuna and to fill it up 
they filed an affidavit of one Jagannath who is 
himself a share-holder and who describes himself 
as the Mukhtar-i-Khas of Gobardhan Das Poddar, 
one of the petitioners. He has sworn in this affi¬ 
davit that he. in company with one Lala Banwari 
Lal and “other persons” (whose names have not 
been disclosed), went round to various share¬ 
holders and obtained their consent to move an 
application in this Court. The question that arises • 
is whether, supplemented by this affidavit, the 
sheets containing the signatures of 117 share¬ 
holders, contain tho “consent in writing” of the 
said share-holders. 

[6] The expression "consent iu writing” obvi¬ 
ously implies that the writing itself should indi¬ 
cate that the persons who have affixed their 
signatures have applied their minds to the ques- 
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jtion before them and have given their consent to 
Certain action being taken. If a petitioner obtains 
Lnother share-holder’s signature on a blank piece 
(of paper and wishes to supplement it by an affi¬ 
davit or an oral sworn statement of himself or 
bis agent, the signature on the blank paper does 
not become consent in writing. By way of analogy, 
^ reference may be made to s. 92, Civil P. C., which 
requires the consent in writing of the Advocate- 
General for a suit instituted under that section. 
If certain persons institute a suit under s. 92 
and produce a blank piece of paper bearing the 
Advocate-General's signature, supplemented by 
their own affidavit to the effect that the Advocate- 
General had affixed his signature in token of his 
consent, they cannot be said to have complied 
with the requirements of s. 92. At the most, one 
may presume that consent was given. But the 
signature cannot amount to “consent in writing”, 
because the document on which the signature is 
to be found does not, by itself, indicate why the 
signature was affixed. 

[7] In this connection, reference may also ho 
made to s. 91, Evidence Act. The relevant por¬ 
tion of that section may be quoted as follows: 

... in all cases in which any matter is required by 
law to be reduced to the form of a document, no evidence 
shall be given in proof... of such matter, except the 
■document itself, or secondary evidence of its contents in 
cases in which secondary evidence is admissible under the 
provisions hereinbefore contained.” 

[8] In the present case, tho law requires that 
the consent should be in writiug, i. e., in the form 
of a document. Therefore, the document itself 
should prove that tho consent has been given. No 
evidence, either by way of affidavit or of oral 
sworn statement in Court, can be given to prove 
that such consent was given. I am consequently 
of the opinion that in obtaining the signatures of 
117 share-holders on blank sheets the petitioners 
did not secure the consent in writing of tho said 
share-holders. 

[9] If the signatures of these 117 share-holders 
are to be excluded from consideration, the con- 
sent of the remaining two sets of share-holders, 
totalling 52 in all, will not be of help to tho peti¬ 
tioners. Even if their consent be presumed to bo 
Valid, the number falls short of hundred. But it 
may be pointed out that their consent also does 
not comply with the requirements of tho said 
sub-s. ( 3 ). The contents of that sub-section have 
been quoted above, but a portion thereof will bear 
repetition. The material words are: 

1 “No application under sub s. (1) shall be made by nny 
*■ member, unless ... the member complaining bas obtained 
the consent in writing. ..." 

E [lO] The obtaining of tho consent is a condi- 
ion precedent to the making of the petition. In 
•ther words, consent must have been obtained 
prior to the presentation of the application. The 
two sets of share-holders, who subsequently gave 
their consent, have clearly indicated in tho docu¬ 
ment embodying their consent that the petition 


had already been filed and that they were express¬ 
ing their approval thereof. Their subsequent con¬ 
sent is not a valid consent under sub-s. (3). 

[ 11 ] I am, therefore, of the opinion that the 
requirements of law regarding the obtaining of 
consent in writing have not been complied with 
and consequently this petition is not maintain¬ 
able. It should fail on the preliminary ground. 

[ 12 ] The opposite parties are entitled to their 
costs. Opposite parties 1 and 2 shall receive a sum 
of Rs. 500 each as costs and such of the remaining 
opposite parties as have engaged separate counsel 
shall get a sum of rs. 200 each as costs. 

B,'K.S. Petition rejected. 
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Pyare and others—Appellants v. The State. 

Cri. App. No. 229 of 1951, D/- 9-6-1952. 

Penal Code (1860), Ss. 103, 147, 148, 304, 323 and 
325— Right of private defence oi property — Dispute 
regarding cutting of sugarcane crop— Rioting— Each 
party charging other as aggressor—Title legally with 
accused under decree had right of private defence — 
(Tenancy Laws — U. P. Tenancy Act (17 of 1939), 
Ss. 160 (3) and 180). [Paras 9 and 10] 

Anno. Penal Code, S. 103 N. 1. 

17. K. Ghosc — for Appellants; B. L. Haul for Dy. 
Govt. Advocate—for the State. 

Judgment. — This is an appeal by Pyare, 
Basantoo, Nanhoo, Tika, Jabba and Kundan who 
have been convicted and sentenced under various 
sections of the Penal Code. Under s. 304, Penal 
Code, all of them except Nanhoo have been sen¬ 
tenced to four years’ rigorous imprisonment and 
a fine of rs. 30 each, or in default one month’s 
further rigorous imprisonment. Under that sec¬ 
tion Nanhoo has been sentenced to one year’s 
rigorous imprisonment and a fine of rs. 30 or in 
default one month’s further rigorous imprison¬ 
ment. Under ss. 325 and 323, Penal Code, all the 
appellants were sentenced to three months’ and 
and six months’ rigorous imprisonment each res¬ 
pectively. Under s. 147, Penal Code, all the ap¬ 
pellants except Kundan were sentenced to three 
month’s rigorous imprisonment. Kundan was con¬ 
victed under s. 148, Penal Code, and sentenced to 
six months’ rigorous imprisonment. All the sen¬ 
tences passed on each of the accused were to run 
concurrently. Two other persons, Mulla and 
Mangoo were also charged along with the afore¬ 
said appellants but they were acquitted. 

[ 2 ] The accused were charged with being mem¬ 
bers of an unlawful assembly formed with the 
common object of forcibly dispossessing Khuman 
and Udan from their sugarcane field on 19-11-1949, 
at about six gharis after sunrise in the ‘har’ of 
village Umaria, police station Shahabad, distriot 
Hardoi. They were further charged with having 
committed culpable homicide not amounting to 
murder by causing the death of Khuman as well 
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ns with having caused injuries on Gulzari Lai, 
Gajraj and Cbhotey Lai. 

[3] The incident in question was the result of 
a dispute between a party of Kisans who may be 
called the Kisans or the nppellauts’ party on the 
one hand and a party of Brahmans and Aims who 
may be described as the complainant’s party. It 
may bo mentioned that the appellants Pyare, 
Basautoo and Nanhoo are own brothers and are 
Kisans by caste. Tika, Jabba and Kundan, the 
other three appellants are their cousins and also 
Kisans by caste. The dispute between these two 
parties arose over the ownership and possession 
of a plot of land with an area of about 18 bighas 
1 biswa situate in Umaria Kalan and has been 
going on for sometime. This plot has been the 
bone of contention between them in the revenue 
Courts. The admitted facts relating to the dispute 
between the parties may be mentioned at the out- 
set. It would appear that on 10-11-19-18, Pyare, 
appellant, and others filed an application that the 
entries existing in the Patwari’s papers in favour 
of the complainant’s party were erroneous and 
were made as a result of the collusion of the 
Patwari with the complainant’s party. On 23-1-1949, 
the tahsildar made a report against the party of 
the Kisans appellants. On 5-2-1949, the case relat¬ 
ing to entries was decided against the Kisans ap. 
pellan.s : vide ex. 32. 

Subsequent to the adverse decision of this case 
against them, two suits were filed and the evi¬ 
dence relating to these two suits is, in my opinion, of 
crucial importance in the decision of the present 
case. One of these suits was filed by Pyare Kisan 
and others including Jabba who had lost in the 
case relating to entries. This suit was filed against 
Pyare Brahman, Raghoo and Ram Roop who 
belonged to the complainant’s party. This suit was 
filed on 9-4-1949. It was a suit under ss. 180 and 
69, U. P. Tenancy Act. The plaintiffs claimed 
ejectment of the defendants and compensation for 
the unlawful possession of the said land by the 
defendants. The plaint of this suit is ex. 13. The 
other suit was filed by Tika appellant, against the 
same defendants on the same date under ss. 180 
and 59, U. P. Tenancy Act. On 15-10-1949, both 
the suits were decreed—vido exs. 28 and 29. On 
18-11-1949 actual dakhal dehani of the said plots 
in favour of the decree-holders, Pyare and others 
as well as Tika was made in the said suits—vide 
Exs. 20 and 27. The effect of the plaintiffs obtain, 
ing a decree in their suits under s. 180 , U. P. 
Tenancy Act, was that the crops existing or 
standing on the said land at the time of delivery 
of possession vested in the decree-holders irrespec¬ 
tive of the fact as to whether they were sown 
by the decice-holdors or the judgment-debtors— 
vide s. 100 (3), U. P. Tenancy Act. 

[ 4 ] It may be taken as admitted by parties that 
on 19-11-1949 at about 9 P.M. when the incident 
is alleged to have occurred, the sugarcane crop 
was actually standing on the plots in dispute. The 


cases set up by the complainant and the acoused 
regarding what happened on that date are con. 
llicting. According to the case of the complainant 
he and his party were in possession of the said 
plot and while they were cutting the crop, the 
appellants’ party came and attacked them causing 
the death of Khumau and injuries to Gulzari Lai, 
Gajraj and Cbhotey Lai. On the other hand ac- " 
cordiDg to the case of the appellants they were in 
possession of the crop and were cutting the same 
when the complainant’s party came, attacked 
them aud caused injuiies to Nanhoo, Jabba, Pyare 
and Basantoo. Both the parties made first in¬ 
formation reports at the thana giving their own 
version of the incident. Both the rejmrts were 
made on 19-11-1949 at 1-10 P.M. The report on 
behalf of the appellants’ party was made by Pyare 
Kisan and other on behalf of the complainant’s 
party was made by Udan at the same time and 
on the same date. 

[5] The medical evidence indicates that Khuman, 
deceased, had seven injuries, Gulzari Lai had 
twelve injuries, Gajraj three and Cbhotey Lall 
five Altogether therefore there were twenty seven 
injuries on the complainant's side. On the other 
hand, the medical evidence also shows that on the 
side of the appellants, Nanhoo received twelve 
injuries. Jabba three, Pyare six and Basantoo five. 
Thus there were altogether twenty-six injuries on 
the side of the appellants. The results of the fight, 
therefore, seem to have been equally balanced. 

[6] Seven witnesses were produced on behalf of 
the prosecution in support of its case. Their names- 
are Udan r. tv. 1, Gulzarii, r. W. 2 , Gajraj p. w. 3. 
Cbhotey Lai p. w. 4, Sheo Charan r. w. 6, 
Rameshwar P. w. 8 and Jaddu p. tv. 9. They 
stated that the complainant’s party was in posses¬ 
sion of the crop and while they were cutting it, 
the Kisan or the appellants’ party came and 
attacked them According to the prosecution case 
the Brahman and Alhr party were entitled to this 
crop and were in possession of it. 

[7] The trial Court relying on ex. 31 which was 
the report of the tahsildar against the Kisan party 
prior to the suits under ss. 180 and 59, U. P. Ten¬ 
ancy Act, and other documentary evidence believed 
these witnesses and came to the conclusion thab 
in view of the circumstances disclosed thereby 
the complainant's party were in possession and 
the appellants or the Kisan party must have been 
the aggressors. The trial Court also relied on the 
medical evidence for arriving at that conclusion. 

[8] As I have mentioned above, the injuries on 
both sides seem to have been equally balanced, 
and in a case of this nature it is very difficult to 
come to a definite conclusion as to which party 
was the aggressor merely from the number of 
injuries suffered by one party or the other. 

[9] The main argument advanced by the learned 
counsel for the appellants is that his clients wore 
not the aggressors since they had obtained a de¬ 
cree in their favour, and further they had obtained 
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actual dakhal dehani against the complainant’s 
party and were in possession of the said plot. In 
support of this argument, the learned counsel 
invited my attention to the large number of 
injuries received by the appellants’ party in this 
fight. In the alternative his argument was that 
even supposing the appellants' party was the first 
¥ to attack, thoy would be protected by the law 
relating to the private defence of property. In 
this connection he strongly relied on s. ICO, U. P. 
Tenancy Act. Sub-ss. (l) and (2) of s. 160 deal 
with the case of a person who has sown the 
crop and is not a trespasser. In such a case 
the pe son who has swon the crop or the tenaut 
is entitled in law either to remove the crop or 
to have the value of the crop assessed and 
paid to him or to have it adjusted against the 
claim of the decree-holder. Sub-section (3l of 
s. 160, however, deals with the case of a trespasser 
under s. 180 . He has no claim to the crop and 
even if such a crop was sown by him the benefits 
conferred by sub-ss. (l) and ( 2 ) on a bona tide 
claimant are not available to him. The law seems 
to have deliberately made a distinction between 
the case of a person with an ostensible ti le and a 
rank trespasse' and granted certain concessions to 
the former while denying the same to the latter. 
Section 180 , U. P. Tenancy Act, is meant for the 
ejectment of a trespasser. Sub-section (3) of s. 160 
accordingly runs as follows : 

“Nothing in this section shall apply to a person ejected 
from land under the provisions of S. 180 and any crops 
or trees existing on such land at the time of the delivery 
of possession shall vest in the decree holders.” 

Pyare and others as well as Tika who belonged 
to the Kisan party had admittedly obtained a 
decree against the complainant’s party under 
s. 180 , U. P. Tenancy Act. They had also obtained 
dakhal dehani against them. Tho effect of these 
proceedings was to vest title in the crop in the 
Kisan party with the result that the complainant’s 
party had no title left in law and they could not 
justifiably lay any claim to it thereafter. Even if 
the Kisan party went to the spot to dispossess the 
complainant’s party while the latter were cutting 
the crop, they would be acting in defence of the 
property which had vested in them ns a result of 
aforesaid proceedings. The position, therefore, in 
law would be that if the case of the accused.ap. 
pellants that they were attacked by the complain¬ 
ant s party is accepted they would be protected 
both by the law relating to private defence of per¬ 
son as well as of property. If on the other hand 
the case of the complainant that he and his party 
were cutting the crop when thoy wore attacked by 
the appellants' party is accepted then also the 
appellants would be protected by the law of private 
defence of property. As mentioned above by me, 
the property had vested in the appellants’ party. 
They had title to the property and they would 
have a right to stop anyone from causing damage 
w that property. Under s. 103, Penal Code, the 
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right of a person exercising the right of private 
defence of property extends to the voluntary 
causing of death if the ollenco, the committing 
of which or the attempting to commit which 
occasions the exercise of the right, bo an ollencc 
of theft or mischief under such circumstances 
as may reasonably cause apprebeusion that 
death or grievous hurt will be the consequence if 
such right of private defence is not exercised. In 
this fight, Nanhoo a member of tho appellants’ 
party exercising the right of private defence of 
property had actually received three grievous 
injuries. The appellants would, therefore, be fully 
protected by the law of private defence of property. 

[ 10 ] Thus whichever view of the cose is taken, 
i. e., whether the appellants attacked first or were 
the first to be attacked, they are completely 
shielded by the law of private defence. This appear' 
must, therefore, succeed. 

[11] I accordingly allow this appeal, set aside 
the conviction of Pyare, Basmtoo, Nanhoo, Tika, 
Jabba and Kundan and acquit them. They are on. 
bail. They need not surrender. 

C.lK.S. Accused acquitted. 
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Kaul J. 

Baldeo Dass—Applicant v. Joshi Gauri Dutt 

and others—Opposite Party. 

Civil Revu. No. 862 of 1940, D/- 18-9.1952. 

Civil P. O. (1908), O. 23, R. 1—Vague allegations oi 
legal grounds for withdrawal. 

Application if an attempt to introduce new matter in 
controversy cannot bo allowed: A. I. R. 1051 All. 845* 
(F.B.), Bel. on. [Paras 5, G] 

The fact that one of the parties was a minor and could 
bring at any time a fresh suit, is an irrelevant considera¬ 
tion under O. 23, R. 1. [Para 7) 

Anno. C. P. C., O. 23 R. 1 N. 2, 25, 26. 

Satish Chandra and Radha Krishna — /or Applicant; 
A. Sanyal — for Respondents 1, 2 and 3. 

REFERENCE: Para. 

(’51) 1951.40 All. L. J. 607 : (A. I. R. 1951 All. S45 
F. B.). * 

Order. —This is an application for revision o£ 
An appellate order passed by the learned CiviL 
Judge of Banaras granting permission to certain 
plaintiffs to withdraw their suit with liberty to 
bring a fresh suit under o. 23, R. 1, Civil P. C. 

[ 2 ] The material facts lie within a short com¬ 
pass: 

One Joshi Ratan Shanker was granted a lease 
of some lands by the zamindar, Mt. Basant 
Kunwar. The rent due in respect of the lease fell 
in arrears and a decree for recovery of the same- 
was obtained by tho zamindar. In execution of 
that decree some of tho leased plots were sold at 
a court auction and purchased by one Baldeo Dass. 
Thereupon a suit was instituted by the three sons- 
of Joshi Ratan Shanker, one of whom was a minor. 
It was averred that the decree for rent was* 
fraudulently obtained, that the sale of the leased 
lands was set aside by the Tahsildar on deposit of 
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the decretal amount and that this order was sub¬ 
sequently set aside by the Tahsildar which he 
•could not do for want of legal authority and that 
the entire proceeding before the Tahsildar was 
ultra vires. On the above grounds they .prayed 
for the following reliefs: 

“(a) By the decree of the Court it be declared that the 
entire proceedings in Suit No. 71S of 1942 in the Court of 
Tahsildar, Banaras, Basant Kunicar v. Joshi Ititan 
Sluuiher , relating to plots Nos. 119, 150, 1G2, 169 and 170 
of village Mawaiya, 1’argana Sheopur, Banaras and execu¬ 
tion proceedings of the said decree are void, ultra vires 
and ineffectual against the rights of the plaintiffs and 
defendant 3 and do not confer any right on defendants 1 
• and 2, valued at Its. 17G.. 

lb) By a perpetual injunction defendant 1 be restrained 
from interfering with the peaceful enjoyment of the 
premises consisting of plots Nos. 169/52, 170/62 aud 
149/3-48, which are a part of the premises described below 
in any way or mode whatsoever. 

Valued at Its. 2,500 of which l/10th (one tenth) is 
Its. 250. 

(c) Costs of the suit be decreed against defendants 1 
and 2. 

(d) If the plaintiffs be found to be entitled to any relief 
or reliefs in addition to or instead of the aforesaid reliefs 
the same may also be granted.” 

[3] The learned Munsif, Banaras, before whom 
the matter came up for hearing, held that the 
civil Court had no jurisdiction to entertain the 
suit, that the lease obtained by Joshi Ratan 
Shaukcr was not taken on behalf of the joint 
family, that his sons had no interest in the lease 
-and that the suit was barred by limitation. Ho 
accordingly dismissed the suit. The plaintiffs went 
in appeal and the matter came up for considera- 
tion before the Additional Civil Judge of Banaras. 

[4] It appears that after the arguments in 
appeal were concluded, an application was made on 
behalf of the plaintiffs-appellants seeking permis¬ 
sion to amend their plaint. The learned Judge 
rejected that application as he was of opinion 
that it attempted to introduce entirely new 
matter in the controversy. Thereupon the peti¬ 
tioner made an application for permission to 
withdraw the suit with liberty to bring a fresh 
suit under o. 23, R. 1, Civil P. C. The relevant 
portion of the application ran thus : 

"1. Ia this ense since a few material allegations on 
legal grounds for avoiding and setting aside the Revenue 
Court decree has not been specified in the plaint. 

2. Those allegations are entirely legal and their omis¬ 
sion makes the suit legally untenable and liable to be dis¬ 
missed on formal technical grounds. 

8. That this is plaintiff-appellant's first attempt to get 
the plaint amended. 

4. That since the amendment application has been 
opposed aud disallowed plaintiffs have got only alternative 
of having the suit withdrawn. 

Under the circumstances the plaintiff-appellant prays 
that the plaintiff-appellant may be allowed to withdraw 
the suit with permission to file a fresh suit.” 

This application was allowed by the learned 
Judge who passed the following order : 

"Suit allowed to be withdrawn with liberty to bring 
a fresh suit on the same cause of action only if the costs 
of the contesting defendants in the trial Court and in the 
■appellate Court are paid beforehand.” 


A. I. R. 

[5] The present revision application was filed 
by the purchaser Baldeo Dass challenging the 
legality of the order passed by the Court below. 
It is now well settled that a Court has jurisdic¬ 
tion to grant permission to withdraw from a suit 
with liberty to bring a fresh suit under 0 . 23, r. 1 , 
Civil P. C., only if there is a formal defector a 
defect of an analogous character as a result of 
which the suit is bound to fail. In the absence of 
any such defect the Court has no authority to 
grant permission to withdraw a suit with liberty 
to bring a fresh suit: see Abdul Ghafoor v. Abdul 
Rahman, 1951-49 all. l. j. 607. 

[6] It was contended by the learned counsel for 
the petitioner that there was no defect either 
formal or of an analogous character in the plaint 
presented to the trial Court and accordingly the 
learned Judge in appeal had no jurisdiction to 
exercise the powers conferred by 0 . 23, R. 1 . It 
will be noted that the application for permission 
to withdraw from the suit with liberty to bring a 
fresh suit made by the applicant’s counsel was 
extremely vague and indefinite. It says that “a 
fow material allegations of legal grounds for avoid¬ 
ing and setting aside the revenue Court decree 
have not been specified in the plaint.” The 
"allegations of the legal grounds” referred to are 
not specifically mentioned. It is true that a refer¬ 
ence was made in this application to the previous 
application for amendment of the plaint which 
was rejected by the learned Civil Judge because 
it sought to introduce “new matter" in the con¬ 
troversy. It was frankly conceded by the learned 
counsel for the opposite parties that the learned 
Judge’s view of the matter sought to bo introduc¬ 
ed by amendment of the plaint was not wrong. 
Apart from the grounds which were mentioned in 
the plaint, it was sought to challenge the proceed¬ 
ings which culminated in the sale of the leased 
lands on the ground of negligence of the plain¬ 
tiff’s own father, Joshi Ratan Shanker. There- 
fore, the learned Judge was right in rejecting the 
application for amendment. The application for 
permission to withdraw from the suit with liberty 
to bring a fresh suit was only a device to intro¬ 
duce new matter into controversy indirectly. 
When the attempt to introduce that matter 
directly in the controversy failed, the plaintiffs 
applied for permission to withdraw tho suit and 
introduce this matter in tho fresh suit which they 
intended to file. I am clear that on the finding 
arrived at by the learned Judge there was no 
defect in the plaint which was of a formal or of 
an analogous character. 

[7] A reference is made by the learned Judge 
to the fact that one of the parties was a minor 
and that he could at any time bring a fresh suit. 
Even if the view taken by the learned Judge of 
the rights of the minor was right, there can bo no 
doubt that this consideration was irrelevant to 
the matter which he had to determine under 
0 . 23, R. 1, Civil P. C. 
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[8] For the reasons given above, the applica- 
tion is allowed, the order dated 21-7-1948, passed 
by the learned Additional Civil Judge of Banaras 
granting the plaintiffs permission to withdraw 
from the suit with liberty to bring a fresh suit is 
set aside. The record shall be returned to the 
Court below with the direction that the appeal in 
^ which the said order was passed be disposed of in 
accordance with law. The opposite parties l to 3 
will get their costs. 

C/R.G.D. Revision allowed. 
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V. Biukgava J. 

Mt. Ram Kali—Appellant v. Pahilwan Singh 
and others—Respondents. 

Second Appeal No. 1311 of 1947, D/-20 11-1952. 

fa) Hindu Law — Succession — Property owned by 
two women as holders of life-estates—Relinquishment 
by one. 

Where n property is jointly owned by two Hindu women 
as holders of life-estates and on the death of either of 
them the whole of the life-estate is to pass to the other, in 
such a case, if there is relinquishment by one without 
specifying in whose favour the relinquishment takes effect 
the right to the property would naturally pass to the other 
joint owner : 23 Mai. 504 and A. I. R. 1925 Mad. 1207, 
Disting. (Para 4) 

(b) Civil P. C. (1908), 0. 1, R. 10 — Suits by co¬ 
owners. 

One joint owner out of several can always eject a tres¬ 
passer and obtain a decree for possession against the tres- 
^ passer. It is only the joint owner or anyone claiming 
through the joint owner who can come au i resist such 
claims for possession. Consequently, on the disclaimer by 
one of the joint owners that he does not want a decree in 
his favour, tho other joint owner is entitled to a decree for 


possession over the whole property. (Para G) 

Anno. 0. P. C., 0,1 R. 10 N. 18 Pt. 5. 

Bishun Chandra Saxena, for Appellant ; Laclimi 
Karain Gupta , for Besixmdcnts. 

REFERENCES : Courtwise/ChronologicAl / Paras 

(1900) 23 Mad. 504 : (10 Mad. L. J. 253) 5 

(’25) 48 Mad. 933 : (A.I.R. 1925 Mad. 1267) 5 


Judgment. — This is a Second Appeal arising 
out of a suit brought by the plaintiff-appellant 
and the plaintiff-respondent for possession of 
certain properties against the defendants-respon- 
donts. 

[ 2 ] The property in suit admittedly belonged, 
once upon a time, to one Dharam Singh. The 
plaintiff-appellant came to the Court with the 
allegation that, after the death of Dharam Singh, 
there was a partition between his sons and this 
property came to the separate share of Indar 
, bingh so that Indar Singh became the sole owner 
f' of this property. Indar Singh having died, the 
plaintiffs claimed that they were entitled to pos¬ 
session of this property as daughters of Indar 
Singh who died leaving no sons or widow. The 
defendants.respondents are all collaterals of Indar 
Singh and they, or some of them, would be the 
reversioners of Indar Singh on the death of the 
two plaintiffs. Both the lower Courts have held 
that there had been a partition by virtue of which 
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Indar Singh had become the sole owner of the pro¬ 
perty in suit. A further objection of the defen- 
dants-respondents that there had been a re-union 
between Indar Singh and his brothers was also 
repelled by the Courts below. 

[3] The trial Court decreed the suit ‘in toto’ 
but the lower appellate Court raodilied the decree 
and granted a decree in respect of only half share 
in the property on the ground than the plaintiff- 
respondent, Shrimati Javitri, had made a state¬ 
ment that she did not want any decree in her 
favour. It is against this part of the decree that 
the other plaintiff, Shrimati Rain Kali, has filed 
this appeal claiming that, even if Shrimati 
Javitri did not ask for decree in respect of her 
share, a decree for possession in respect of the 
whole property should have been passed in favour 
of the plaintiff-appellant, Shrimati Ram Kali. 

With this appeal there is a cross-objection filed 
on behalf of the defendant-respondent challenging 
the finding that Indar Singh had become the sole 
owner of this property under a partition and also 
challenging the finding that there had been no 
re-union between Indar Singh and other members 
of the family. The question whether there was a 
partition between Indar Singh and the defen- 
dants-respondents or their predecessors as also 
the question whether there had been a re-union 
are both questions of fact and the learned counsel 
has not been able to show how theso questions 
can be reagitated in this Second Appeal in which 
tho findings of fact by the lower appellate Court 
have to be accepted and only questions of law can 
bo gone into. The cross-objection, therefore, fails. 

[ 4 ] So far as the appeal is concerned the view 
taken by the lower appellate Court is that the 
decree for the whole share of Indar Singh in 
favour of Shrimati Ram Kali was not justified on 
the ground that Shrimati Javitri did not claim 
any sharo which meant that she had relinquished 
her share. The learned Judge of the lower Court 
went on to state that it did not appear from her 
(Shrimati Javitri’s) statement in whose favour 
she had relinquished her share. But, in any case, 
it was not in favour of Shrimati Ram Kali and 
consequently the latter could not get a decree in 
respect of her share. In arriving at this decision, 
it is clear that the learned Civil Judge did not 
properly consider the effect of the relinquishment 
by Shrimati Javitri. 

The property was found by the learned Civil 
Judge himself to be jointly owned by Shrimati 
Ram Kali and Shrimati Javitri as holders of life- 
estates. On the death of either of them, the 
whole of the life-estate was to pass to tho other. 
In such a case, if there is relinquishment by one 
without specifying in whose favour the relinquish¬ 
ment takes effect the right to tho property would 
naturally pass to the other joint owner. A tres¬ 
passer in possession without any right cannot 
olaim that, because one joint owner has relinqui¬ 
shed her right, the trespasser is entitled to con- 
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tinue in possession of that share. The defendants- 
resj-ondents are, no doubt, reversioners but they 
possess no right at all in the property until the 
succession opens on the death of the holders of 
the life.estate. 

The reversion in their favour could have been 
accelerated by the holders of the hfe-estate by 
relinquishing their rights in their favour and, in 
case Shrimati Javitri had really relinquished her 
share in this property in favour of defendant- 
respondent, it might have been open to the defen¬ 
dant-respondent to claim that they must be 
allowed to lemain in possession in respect of the 
half share to which Shrimati Javitri was entitled. 
In this case the lower Court has not found that 
there was any such relinquishment in favour of 
the defendant-respondent. Consequently, on a 
relinquishment without specification of the person 
iu whose favour tho relinquishment was made, 
the joint owner would be entitled to all the 
rights. 

[5] Learned counsel for the respondents re¬ 
ferred mo to two decisions of the Madras High 
Court iu Kanni Ammal v. Ammakannu Ammal , 
23 Mad. 5U4 and Sundarasna Bow v. Viyamma , 
48 Mad. 933 in which there were two women who 
were joint owners of a property held as their life- 
estate. In one case, one of them transferred the 
property to a third person and in the other case 
there was a surrender iu favour of a third person. 
In both those cases, the third person claiming 
the right to continue in possession of the property 
claimed through one of the holders of the life- 
estate and, since the two holders of tho life-estate 
did not hold as tenants-in-common but as joint 
tenants, it was held that the persons in whoso 
favour the transfer or surrender had been made 
had a good title against the other joint owner. In 
this case the defendants-respondents are not 
claiming through Shrimati Javitri and no title 
has passed to or through her. They are raero 
trespassers and they cannot, therefore, claim to 
continue in possession against tho other joint 
owner. 

[6] Tho case may be looked at from another 
point of view. I 11 the statement which Shrimati 
Javitri gave, she nowhere stated that she relin¬ 
quished her share. All she said was that she did 
not want a decree in respect of her share. This 
statement goes no further than a disclaimer on 
her part to continue before the Court as a 
claimant for the decree for possession. The suit 
should be treated as if she had not appeared as a 
plaintiff. The suit would then be dealt with as a 
suit by one of two'joint owners for possession 
against a third person who had no titlo to tho 
property. The law is well established that one 
joint owner out of several can always eject a 
trespasser and obtain a decree for possession 
against the trespasser. It is only the joint owner 
or anyone claiming through the joint owner who 
can come and resist such claims for possession. 


Consequently, in this case, on the disclaimer 
by Shrimati Javitri that she wanted no decree in 
her favour, Shrimati Ram Kali was entitled to a 
decree for possession over the whole property. 
Obviously no deciee could be passed in her favour 
for joint possession with trespassers and she could 
not seek partition against trespassers. Partition 
could be sought only against persons jointly hold¬ 
ing land under some legal right. The refusal to 
grant the decree for possession of the whole pro¬ 
perty was, therefoie, not justified. 

[7j The appeal is consequently allowed and the 
suit for possession in favour of Shrimati Ram 
Kali is decreed with costs in all the Courts. Even 
though Shrimati Javitri has not claimed posses¬ 
sion in her own right, the possession of Shrimati 
Ram Kali will enure to her benefit as a joint 
owner. 

BlV.R.B. Appeal allowed . 
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Bukmi Sewak ana others, Defendants — Ap¬ 
plicants v. Alt. Munesari, Plaintiff — Opposite- 
Party. 

Civil Revn. No. 469 of 1948, D/. 12-11-1952. 

(a) Partition Act (1893), S. 4—Residence. 

All that is necessary under S. 4 is that nny member of 
the family, who is also a 6hare-holder is prepared to buy 
the share of the transferee. The fact of residing in tho 
house is not one of the ingredients of the right to invoke 
the same. [Para 8] 

(b) Partition Act(1893), S. 4—Who can claim benefit. 

A widow of a deceased member of an undivided family 

who has only a life interest in a part of the house is 
entitled to claim benefit of S. 4. [Para 8] 

Anno. Partition Act, S. 4, N. 1. 

(c) Partition Act (1893), S. 4—Applicability. 

Section 4 not only applies to a case whore the transferee 

of a share is the plaintiff but also to a case where he is a 
defendant. A. I. R. 1941 Pat. 4; A. I. R. 1929 Cal. 269 


and A. I. R. 1947 Cal. 426, Rel. on. [Para 9] 

Anno. Partition Act. S. 4, N. 1. 

Amhiha Pd. and Atuitidji — for Applicants; K. N. 
Sinha — for Opposite Party. 
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Order. — This is an application in revision by 
the first three defendants in a suit for partition 
of a one-third share in a house. There was also a 
relief in the plaint that the plaintiff might be 
awarded the entire house on the principle embodied 
in s. 4, Partition Act, 4 of 1893. 

[ 2 ] The original owner of tho house was one 
Parag who had two sons, Mahabir and Sahdeo. 
Tho former left a daughter Mt. Muuesari, the 
plaintiff-opposite party, and tho latter two sons, 
Shyam Narain and Bal Makund, defendants 4 and 
6 respectively. On 2-7-1918, Parag made a will o£ 
the house, bequeathing a life interest in a one- 
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third share to the plaintiff and an absolute interest 
in the remaining two-thirds to defendants 4 and 
5 . Some time later defendants 4 and 5 mortgaged 
the entire house to defendants l to 3, the present 
applicants. In 1938 the plaintiff sued for redemp¬ 
tion of the mortgage and obtained a decree. 
Ponding an appeal filed by defendants 1 to 3 
against that decree these defendants purchased 
the proprietary title in the house from their mort¬ 
gagors, defendants 4 and 5, and hence the decree 
passed by the appellate Court in the redemption 
suit was confined only to the oue-third share in 
which the plaintiff had a life interest. The plain¬ 
tiff then obtained formal possession over that 
share. Afterwards she filed the suit giving rise to 
this application, claiming the reliefs I have already 
mentioned, offering rs. 234 as price for the two- 
thirds share of defendants 1 to 3 (applicants) in 
case she was allotted the entire house. 

[3l The defence takeu by defendants 1 to 3 was 
that as a mere life estate holder the plaintiff was 
not entitled to sue for partition, much less to 
claim the entire house under s. 4, Partition Act, 
that the plaintiff was not entitled to the latter 
relief also because she never dwelled in the house, 
that the house was not capable of partition, so 
that no decree for partition could bo passed at all 
and that these defendants having spent ns. 200 
on repairs no decree could bo passed in the plain¬ 
tiff's favour except on condition of payment of 
that sura. 

[4] The trial Court decreed the suit for parti¬ 
tion of a one-third share without allowing to the 
plaintiff the benefit of 6. 4, Partition Act. There 
was a finding that these defendants had spent 
Rs. 50 on repairs and that the plaintiff was liable 
to pay one-third of this amount which was made 
a charge on her one-third share. 

[5] An appeal by the plaintiff and a cross 
objection by defendants 1 to 3 wore filed against 
this decree. The former was allowed and the 
latter disallowed, and the case was remanded to 
the trial Court with the direction that the plain¬ 
tiff should be given the benefit of s. 4 of the 
aforesaid Act. The present application is against 
that order. 

[6] Mr. Ambika Prasad, learned counsel for the 
dofendants-applicants, has mainly argued the ques¬ 
tion of applicability or otherwise of 8. 4, Partition 
Act. According to him this section did not apply, 
firstly because the plaintiff never resided in the 
house, secondly because she was a mere life estate 
holder, in which capacity she could not even 
claim a decree for partition and thirdly because 
that section could be invoked only where the 
transferee of a share was the plaintiff, and not 
where he was a defendant, in a suit for partition. 

[7] As j regards the first grounds, I am not 
prepared to hold that there is any substance in 

® ec ^ on * of the Act is worded thus : 

in? a L e a dwe,lin * hoase belonging to an 
•aamded family has been transferred to a person who is 
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not a member of such family and such transferee sues for 
partition, the Court shall, if any member of the family 
being a share-holder shall undertake to buy the share of 
such transferee, make a valuation of such share in such 
manner as it thinks fit and direct the sale of 6uch share 
to such shareholder.'* 

[8] On the bare language of this section one 
would find that the fact of residing in the house 
is not one of the ingredients of the right to 
invoke the same. All that is necessary is that 
any member of the family, who is also a share¬ 
holder, is prepared to buy the share of the trans¬ 
feree. On the other question of the plaintiff not 
being entitled either to a decree for partition 
simpliciter or to invoke the provisions of s. 4 of 
the Act, there seems to be no reason why the 
relief should be denied to a lady having a right 
only to live in the house for her lifetime. If the 
object underlying a relief for partition or even 
the allotment of the entire house to a particular 
co sharer under s. 4 of the Act is to secure to him 
the maximum convenience and benefit by not 
subjecting the house to a partition but by keeping 
it intact, chat object would hold good even where 
the plaintiff is not the owner of an absolute but 
of a mere life interest. 

[9] As regards the third ground urged by the 
learned counsel for not applying s. 4 of the Act 
he relies mainly on the language of the section 
itself. No doubt there are among others the words 
“and such transferee sues for partition", that is, 
the section is to apply only where the transferee 
is the plaintiff. Prima facio one should think that 
there is no sound basis for making a distinction 
between a case in which the transferee is the 
plaintiff and one in which he or she is a dofen- 
dant, when the object underlying the section is 
as L have mentioned above. This question appears 
to have received judicial consideration in a number 
of cases, in which it was held that in a suit for 
partition each party, whether plaintiff or defen¬ 
dant, was entitled to havo his share divided and 
that, if he was the defendant, he was to bo treated 
as a plaintiff for purposes of the suit. These are 
cases in Shco <har Prasad v. Kishun Prasad , 
a. i. r. 1941 Fat. 4: Satua Bhama v. Jatindra 
Mohan, a. i. r. 1929 cal. 269 and Abu Isa Thakur 
v. Dinabandhu , a. i. r. 1947 cal 426. There is 
no case of this Court against these cases, and 
I find myself in entire agreement with the view 
taken in them, though it is not quite justified by 
the strict phraseology of the section. It is a sound 
and perfectly understandable view, and I must 
adopt it without hesitation. 

[ 10 ] Accordingly, I affirm the order of the 

Court below and dismiss this application with 
costs. „ ;• 

B/K.S . Application dismissed . 
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Ganga Prasad—Applicant v. The State. 

Criminal Re yd. No. 2 of 1052, D/- 1-8-1952. 

U. P. Panchayat Raj Act (26 oi 1947), Ss. 52, 56 - 
Case pending before Sessions Judge-No necessity of 
transfer. [Paras 1 , 2] 

5. D. Mishra—for Applicant; B. L. Kaul—for Govt. 
Advocate , for the State . 

REFERENCE Para. 

(’52) 1952 All. L. J. 301 : (A.I.R. 1952 All. SIS). 2 

Order. — This revision 1ms been filed by one 
Ganga Prasad who was convicted by a Magistrate 
of the first class for offences punishable under 
s. 523, Penal Code and s. 121 , Railways Act, and 
sentenced to two months’ rigorous imprisonment 
for the former and to a fine of ns. 50, for the latter 
offence. In default of the payment of fine, he was 
to undergo simple imprisonment for one month. 
Ganga Prasad appealed before the learned Sessions 
Judge who set aside the conviction and sentence 
of Ganga Prasad appellant for the offence punish¬ 
able under s. 121 , Railways Act, but upheld his 
conviction and sentence for the offence punishable 
under s. 323, Penal Code. 

[ 2 ] Learned counsel has urged that once the 
learned Sessions Judge had set aside the conviction 
of the appellant under s. 121 , Railways Act, the 
case became one of which a Panchayati Adalat 
could have taken cognizance under s. 52, U. P. 
Panchayat Raj Act, 1947, and hence the case 
should have been sent to the Panchayati Adalat 
and the conviction and sentence of the appellant 
under s. 323, Penal Code, should also have been 
set aside by the learned Sessions Judge. This 
argument advanced by the learned counsel ignores 
the effect of the language which has been used by 
the Legislature in s. 56, U. P. Panchayat Raj Act. 
The provisions of this section require only those 
cases to be transferred to the Panchayati Adalat 
in which it appears, at any stage of the proceed¬ 
ings “pending before a Magistrate,” that the case 
is triable by a Panchayati Adalat. One of the 
requirements, therefore, is that the fact that the 
case is triable by a Panchayati Adalat should 
appear in a criminal case pending before a Magis¬ 
trate. If the case does not happen to be pending 
before a Magistrate, there is no need to transfer 
the case. It seems that the Legislature desired 
that cases need be transferred only if they are still 
pending in the Court of a Magistrate but, if they 
have been concluded in the Court of a Magistrate 
and are pending at any later stage before the 
Sessions Judge or the High Court, it should not 
be necessary to transfer them to the Panchayati 
Adalat. 

In the present case, it never appeared to the 
Magistrate during the time that the case waB 
pending in his Court that the case was triable by 
a Panchayati Adalat because the Magistrate was, 
right up to the delivery of the judgment, of the 


opinion that the charge under s. 121 , Railway* 
Act, an offence which could not have been tried 
by a Panchayati Adalat, was also established. 
When the case came up in appeal before tho 
learned Sessions Judge, the learned Judge had 
several courses open to him under the provisions 
of s. 423, Criminal P. C. One of these was to set 
aside the conviction and sentence passed by the 
learned Magistrate and to send back the case for 
re-trial. If this course had been adopted by the 
learned Sessions Judge, it would also have been 
necessary, on the finding that the accused was 
liable to be convicted for an offence punishable 
under s. 323, Penal Code, only, to send the case to 
the Panchayati Adalat for trial. In that case the 
learned Sessions Judge could give a direction to 
the Magistrate to transfer the case to the Pan¬ 
chayati Adalat but even if no such direction was 
given, it would have been incumbent on the 
Magistrate to send the case to the Panchayati 
Adalat for trial. 

On the other hand, it was open to the learned 
Sessions Judge to confirm the conviction and 
sentence passed by the Magistrate in respect of the 
offence punishable under s. 323, P*mal Code. If he 
chose to confirm the sentence in appeal, the case 
did not become a case pending before a Magistrate 
after it appeared that the only offence made out 
was an ofl’enco punishable under 3 . 323, Penal 
Code, and might nave been tried by the Pancha¬ 
yati Adalat under s. 52, U. P. Panchayat Raj Act. 
In the present case, this is the courso chosen by 
the learned Sessions Judge and it cannot be said 
that ho acted at all illegally. Learned counsel 
referred me to the decision of a learned Single 
Judge of this Court in Aj dhia Singh v Balcsh- 
war Singh , 1952 all. L. J. 304 in support of his 
contention that it was the duty of the learned 
Sessions Judge in this case also to direct that the 
case be sent to the Panchayati Adalat for trial. 
The views expressed in that case cannot bo applied 
to the facts of the case before me. In that case, 
the learned Sessions Judge had chosen the first 
alternative mentioned by me and, having set aside 
the conviction and sentence passed by the Magis¬ 
trate, he sent back the case to the Magistrate. 
Thereupon, of course, it could be held that it was 
the duty of the learned Sessions Judge to give a 
direction to the Magistrate to transfer the caso to 
the Panchayati Adalat. 

In that ca c o, the question whether the learned 
Sessions Judge was, in all circumstances, bound to 
set aside the conviction and send back the caso 
with a direction that the caso bo transferred to 
the Panchayati Adalat was never considered. In 
fact, the effect of the words ‘pending before a 
Magistrate' used in s 56, U. P. Panchayat Raj 
Act, 1947, did not come up for discussion at all, 
obviously because, the learned Sessions Judge, by 
setting aside the conviction and sending a direction 
to the Magistrate to transfer the case to the Pan¬ 
chayati Adalat had converted the case into a case 
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pending before the Magistrate and S. 56 of the Act 
had clearly become applicable. In the caso before 
me, 8. 66 is clearly inapplicable and the order 
passed by the learned Sessions Judge is, therefore, 
correct. 

[ 3 ] There is no force in the revision and it is 
dismissed. The applicant shall surrender to his 
• bail to undergo the remaining part of his sentence. 
C/D.H. \ Revision dismissed. 
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ment of bs. 67 fell due on 31-12-1937. There was- 
an additional clause that in caso of default in pay¬ 
ment of three instalments, the entire amount 
then unrealised under the decree was to become 
due. It is tho admitted case of the parties that 
not a single instalment was paid so that three 
defaults had been committed by 31-12-1939. The 
first application as a step in aid of execution was- 
presented to Court on 15-12-191-1. But in that ap¬ 
plication, the only prayer was that tho decree- 
holder having died, his daughters might be- 
substituted as his legal representatives in the de¬ 
cree. That application was allowed and substitu¬ 
tion of names was granted. 

The nresent execution amfiication was nresent- 
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Harakh Narain—Appellant v. Mst. Kalwati 
and another — Respondents. 

Exn. Decree Appeal No. 1 of 1947, D/- 3-12-1952. 

Limitation Act (1903), Art. 182—Instalment decree: 
A. I. R. 1943 Bom. 86 and A. I. R. 1943 Bom. 63, Dissent. 

Instalment decrco passed in 1937—Each annual instal¬ 
ment to fall due on 31st December of each year—Default 
clause providing that in case of non-payment of three 
instalment* entire unrealised amount was to become due 
—None of instalments paid — First application in 1944 
merely praying for substitution of names of legal repre. 
Bentatives of deceased decree holder in decree allowed and 
names substituted — Second application for execution on 
23-11-1945 for realisation of entire amount of decree by 
enforcing default clause — Application held was barred by 
limitation as right to enforce default clause accrued on 
81-12-1939 — Court can however treat application as one 
for recovery of individual instalments fallen due within 
three years of application and grant relief to decree-holder 
on that basis—Exercise of option to enforce default clause 
unsuccessfully cannot extinguish right of decree-holder to 
realise individual instalments unless there is something 
in the decree itself which affects such right. A. I. R. 1941 
Ondh 93; A. 1. R. 1942 Oudh 219 and A. I. R. 1943 Nag. 
170, Bel. on. [Paras 2, 6] 

Anno. Lim. Act, Art. 1S2 N 136. 

P. N. Choudhari and Uarish Chandra—for Appellant; 
K. N. Tondon—for Respondent 1. 


ed on 23-11-1915, with the request that the entire 
amount under the decree might be realised by 
attachment of the property of the judgment- 
debtor, claiming that the entire amount had fallen 
due because of default of payment of three instal¬ 
ments. On 7-1-1946, an objection was filed by the 
appellant contending that the application for exe¬ 
cution was barred by time. The objection relating 
to the limitation for execution for the whole 
amount under the decree under the default clause 
was upheld by both the lower Courts, but both 
those Courts held that the decree-holders were 
entitled to execute the decree in respect of those 
instalments which had fallen due within three 
years preceding the date of the application, i. e., 
within three years of 23-11-1945. They further 
held that the amount of the instalments which 
had not yet fallen due on 23-11-1945, could not be 
realised in this execution as the execution applica¬ 
tion in respect of those instalments was prema¬ 
ture. The decree-holders have submitted to this 
order passed by the lower appellate Court, but the 
judgment-debtor has come up in appeal contend¬ 
ing that the whole execution is time-barred and 
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Judgment. — This second appeal arises out of 
proceedings for execution of a decree obtained by 
the decree-holders-respondents against the judg¬ 
ment-debtor-appellant on 23-8-1933. The decree 
was for money. An amendment of the decree took 
place on 2-7-1936 and there on 6-1-1937, there was 
mi adjustment. After this adjustment the amount 
due under the decree was ns. 678-4-6. 
At that time, the decree was converted into an 
instalment decree and it was laid down that the 
amount must be paid in ten instalments, the first 
mne instalments being of rs. 67 and the tenth one 
ot Ra. 75-4.6. The instalments were to fall due on 
105 December of each year so that the first instal- 


the execution application should havo been dis¬ 
missed in toto. 

[ 2 ] The first contention that has been raised by 
the learned counsel for the appellant in this 
second appeal is that since the present execution 
application was not for realisation of instalments 
as such but was for realisation of the whole 
amount due under the decree on the basis of the 
default clause, the lower Courts should not have 
allowed realisation of the instalments, even though 
execution in respect of them might be within 
time, computing the limitation in respect of each 
instalment from tho date on which that instal- 
ment fell due. 

The decree sought to be executed was only one 
single decree and was for a sum of rs. 678.4-6. 
After the compromise and adjustment of 6 - 1 - 1937 , 
it permitted the judgment-debtor to pay tho 
amount in instalments and consequently granted 
the right to the decree holders to realise those in¬ 
stalments as and when they fell due. A second 
optional right was given to tho decree-holders to 
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realise the whole amount due if there was default 
in payment of three instalments. Thus the decree 
gave two alternative modes of realisation of the 
decretal amount to the decree-holders and as long 
as the decree-holders applied for execution for the 
whole amount, it was certainly within the com¬ 
petence of the Courts to permit the realisation of 
a smaller amount, as the prayer for realisation of 
the larger amount covers the prayer for realisa¬ 
tion of the smaller amount. It is true that in the 
application, the prayer for realisation was based 
on the ground that the whole amount of the de¬ 
cree had become due as a result of default in pay¬ 
ment of three instalments, hut that whole amount 
was made up of the sum which was payable in 
nine instalments of its. G7 and the tenth instal¬ 
ment of rs. 75-4-0; and consequently, when deal¬ 
ing with the execution application, the Court could 
competently break up that amount and allow exe¬ 
cution in respect of those items making up the 
whole amount sought to he realised which the de¬ 
cree-holders could competently realise in this 
execution application. This preliminary objection 
that the lower Courts were wrong in treating this 
application as an application for realisation of 
the amounts of individual instalments therefore 
fails. 

[ 3 ) A very similar case came up before a Bench 
of the erstwhile Chief Court of Oudh in Peoples 
Bank of Northern India Ltd . v. Aijaz Ah , 17 
Luck. 449. In that case there had similarly been 
default in paying the instalments and four appli¬ 
cations for realisation of the amount were pre¬ 
sented in the year 1933. Then again a fifth appli¬ 
cation for execution in respect of the whole 
amount of the decree was presented on 20-4-1937. 
The Court allowed execution of this fifth applica¬ 
tion only in respect of the instalments which 
were within time on 20-4 1937. The view I have 
taken is thus fully supported by that decision. 

[ 4 ] The second point which has been urged by 
learned counsel is that, in the first execution 
application dated 15-12 1944, as well as in the 
present application, the decree-holders had already 
exercised the option given to them of realising 
the whole amount on the default clause and con¬ 
sequently the decree-holders had no further rights 
to realise the instalments as such. So far as the 
application of 15-12-1944, is concerned, in that 
application there was obviously no exercise of any 
option to realise on the default clause. That was 
an application merely for substitution of the legal 
representatives of the decree-holder. It was men¬ 
tioned in that application that the entire decretal 
amount of rs. 678-4-G was realisable in accordance 
with the compromise of 6-1-1937, in ten instal¬ 
ments. There was also a mention that, in case of 
default of three instalments the entire amount 
was to become duo. That application consequently 
mentioned all the terms of the amended decree 
and the mere prayer for substitution cannot there¬ 
fore be read as an indication that the decree- 


holders intended to rely on the default clause 
when applying subsequently for realisation of the 
amount due under the decree and were not inten¬ 
ding to realise the amounts of the instalments as 
such. 

Learned counsel for the appellant has pointed 
out that, in that application dated 15 12-1944, 
there was a mention that that application was 
within time because the judgment-'Jfcbtor was an 
agriculturist and U. P. Act 10 of 1937 was Appli¬ 
cable to the execution application. His argument 
is that this mention of the protection in U. P. 
Act 10 of 1937 was only necessary in case the 
decree.holders wanted to execute the decree for 
the entire sum relying on the default clause and 
this mention must, therefore, be considered as 
indicating that the decree.holders had exercised 
the option to realise the decretal amount under 
the default clause. Firstly, even if the decree- 
holders had intended to realise the amounts of the 
instalments as such, it would probably have been 
necessary to mention U. P. Act 10 of 1937 so as to 
show that the application, even in respect of the 
instalments which had fallen due more than 3 
years before 15-12-1944, was within time. Conse¬ 
quently this mention of U. P. Act 10 of 1937 was 
necessary as the decree-holders wanted to show 
that their execution for the entire amount realis¬ 
able under the default clause would bo within 
time if they in future wanted to proceed in that 
manner and this protection sought by the decree- 
holders could in no way be interpreted as show¬ 
ing that they were entirely giving up their other 
right of realising the instalments as such. The 
application of 15-12-1944, provides no basis for the 
argument that the decree-holders, having exer¬ 
cised their option to realise the amount under the 
default clause, were no longer competent to rea¬ 
lise the instalments as such. So far as the present 
application of 23 11-1945, is concerned, I have 
already had occasion to say earlier that, even 
though the execution was sought on the basis of 
the default clause, it was competent for the Courts 
during the pendency of the execution application 
to permit the decree-holders to treat, it as an ap¬ 
plication for execution in respect of individual 
instalments that were duo and the execution in 
respect of which was within time. 

[4a] Learned counsel contended that, once the 
decree-holders have exercised the option to realise 
on the default clause, the decree subsequently 
ceases to remain an instalment decree and the 
only remedy thereafter left to the decree-holders 
is to realise the entire amount under the default 
clause. In support of this contention learned 
counsel has referred me to two decisions of the 
Bombay High Court in Hanmant Bhimrao y. 
Gururao Sivamirao , A. 1. R. 1943 Bom. 36 and in 
Lakshman Krishna v. Parvatibai , A. 1. R. 1943 
Bom. 63. In the former case there was a difference 
of opinion between two learned Judges of the 
Bombay High Court and the case was referred 
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on difference to the learned Chief Justice, held 
as follows : 

“That decree was originally a decree for payment by 
annual instalments. As soon as default was made, llie 
decree-holder was given two inconsistent rights; he could 
continue under the decree to recover the amount by 
instalments, or he could recover the whole amount at 
on#*, but he could not do both. lie was bound to limit his 

arhliast to a principal sum either of Its 1S50 or Its. 300. 
He had alternative rights and the debtor was subject to 
alternative obligations. The creditor having elected to en¬ 
force his light to recover the whole debt in one lump sum, 
the future obligation of the debtor was fixed accordingly, 
and, in my opinion, it was not open to the creditor sul»<c. 
queotly to turn round, an 1 seek to enforce the diviee as 
an instalment decree." 

In the latter case the judgment of the Divi¬ 
sional Bench was delivered by Broomfield J. who 
agreed with the decision of the Chief Justice in 
the case cited above in the following words : 

"What has been decided in that case is that if a decree- 
holder elects to take advantage of a default clause such as 
that with which we are concemcl and applies in execu¬ 
tion to recover the whole amount of the decree, he caunot 
afterwards, even though his darhhasl is infructuous, treat 
the decree as an instalment decree. Several English ease* 
wore referred to in the judgment, but briefly the ratio 
decidendi was that the decree-holder in such a case 1 ms 
alternative but inconsistent rights. Jt is not a case merely 
of alternative remedies. If he chooses to exercise one of 
the two inconsistent rights, he ceases to be able to exercise 
the other.'* 


is given 


In both these cases no reason at all 
why tho learned Judges of the Bombay High 
j Court held that, on the exercise of the option tc 
" proceed on the default clause, the primary right 
to realise tho instalments as such became extin. 
guished. In the former case, the learned Chief 
Justice merely expressed it ns his opinion that, 
tho creditor having elected to enforce his right tc 
recover the whole debt in one lump sum it was 
not open to him subsequently to turn round and 
seek to enforce the decree as an instalment decree, 
If two alternative modes of realising the mone> 
are granted by the decree to the decree-holdei 
ana no limitation is placed by the decree itscll 
that, on the pursuance of one mode of realisation 
the other mode would no longer be 0 |x-n to him, 
thoro is no reason to hold that the discretion ol 
he decree-holder to proceed to realise the mone> 
y one mode at ono time and by a different mode 
at another time is in any way fettered. In the 
second case, tho learned Judges proceeded on the 
assumption that the two modes of recovery, viz 

<m n t VerJ j ftmounts °f individual instalments as 
such and tho recovery °f the whole amount on 

font • S u° f < ^ au ' t clause, were two inconsis. 
rights. How and why they were held to be 

PET 1601 <l0GS DOt appear t0 hnvc been ex ' 

W Jhis question was carefully considered by n 
JK3 4 Jad 6 e of the Nagpur High Court in Firm 
f Dw «rkadas v. Firm Binjraj Hariram 

that r'^ 5 , Nag ' 170, and 1 ma >' say with respecl 
SS 7 w 'th.tho view of the learned 
h 0 la tw.? 0 o nly principle on which it can be 
‘ he decree-holder, having exercised the 
«68 All/48 4 44 


right to realise the money by one mode cannot 
proceed to realize by the other mode will be one 
based on the law of estoppel. If the decree-holder 
by proceeding by ono mode gives reason to the 
judgment debtor to believe that he is finally exer¬ 
cising his option, and the judgment-debtor actu¬ 
ally acts on that belief, it may be held that the 
decree-holder would be estopped from going back 
on that understanding given by him and it would 
not bo open to him to proceed by the alternative 
mode. 

The point also came up before a learned single 
Judge of the erstwhile Chief Court of Oudh in 
Gar din Bluanl v. Chhcdi Bhanl, i*> Luck. 495. 

The leftpied Judge held : 

“In 1113 * opinion, even to tint extent liis appeal would 
have been entirely without force because, the moment the 
decree-holder exercised successfully the option to execute 
his decree for the whole amount, he at once converted the 
decree from being an instalment decree into an ordinary 
decree for the realisation of the full decretal amount. He 
could not again claim to realise any of the instalments as 
they fell due or rather within three years from the date 
on which they fell due.” 

It is to be noticed that the learned Judge em¬ 
phasised the fact that the decree-holder had suc¬ 
cessfully exercised tlu* option to execute the decree 
for the whole amount. A successful exercise of 
that option would bring the principle of estoppel 
into play. But where there has been no successful 
exercise of the option that principle would not 
apply. 

A case which came before the erstwhile Chief 
Court of Oudh which was very similar in fact to 
the case before me is that of Peoples Bank of 
Northern India TAd.w Aijaz Alt , 17 Luck. 449, 
which has already been cited by me above in ano¬ 
ther connection. In that case, preceding the ap- 
plication which came up for consideration before 
the Court, there had been four earlier applications 
in which the decrec.holder had sought to realise 
the whole amount due under the decree on the 
basis of tho default clause. In the fifth application, 
one of the questions that was urged before the 
Bench was as to whether having once elected to 
ask for one kind of relief provided by the decree, 
the decree-holder could afterwards change his 
mind and ask for the other. The first point that 
was raised before the Bench was that, since the 
decree made it obligatory on the decree-holder to 
execute on the first default; he had no option in 
the matter and could not subsequently rely on 
provisions for payment by instalments which by 
reason of tho default had ceased to be operative. 
The other contention was put in the alternative 
on the ground that this first one would become 
immaterial if it could be held that tho decree, 
holder having elected to proceed to realise the 
entire amount on the basis of the default olause, 
he was thereafter debarred from changing his 
mind and asking for the instalments as such. This 
second point was overruled by the Bonoh, though 
m the judgment the learned Judges did not spe- 
cifically mention why they were overruling this 
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contention. The learned Judges relied on a Full 
Bench decision of the Allahabad High Court in 
Joti Prasad v. Sri Chand , 51 all. 237, and on a 
Full Bench decision of the Chief Court of Oudh in 
Ajodhia Prasad v. Bansi Lai , li Luck. 27G. The 
decision in that case supports the view that I 
have taken in the case under consideration. It is 
also supported by the decision of the Nagpur High 
Court in the case mentioned above. 

[G] The rights of a decree-holder under an in¬ 
stalment decree came up for consideration very 
recently before a Full Bench of this Court, of 
which I was a member, in Shco Lai v. L. Deri 
Das , 1952 ALL. L. J. 583. The point which is rais¬ 
ed in the present case before me did not arise 
there, but one aspect of the decision in that case 
is relevant and may be mentioned. In answering 
one of the questions referred, the Full Bench held 
that 

“the decree-liolder will have a right to apply for realise, 
tion of each successive instalment ns it falls due, provided 
the decree is not so worded that the only right left to the 
decree holder after the first default is to realise the whole 
decretal amount.” 

This decision shows that, where the right to 
realise the whole amount on the basis of default 
is granted to the decree-holder on occurring of the 
default it does not extinguish his right to continue 
to realise each successive instalment as it falls 
due, unless there is a specific provision to that 
effect in the decree. I consider that this same 
principle can be applied when considering the 
effect of the exercise of the option to proceed 
under one clause of the decree instead of the other. 
If the occurrence of the default does not extin¬ 
guish the right to realise the instalment the exer¬ 
cise of the option should not also affect the right 
to realise the instalments unless there is some¬ 
thing in the decree itself indicating that the exer¬ 
cise of the option would extinguish the primary 
right granted by the decree to realise the amount 
in instalments. Of course if additional circum¬ 
stances come into existence and the principle of 
estoppel stands in the way of the decree-holder, 
the position may be different; but while there are 
no other considerations as in the case before me, 
the right of the decree-holder to proceed to realise 
instalments cannot be affected by the circumstance 
that at one time he might have expressed his in¬ 
tention to proceed on the default clause. 

[ 7 ] In these circumstances, the order passed by 
the lower appellate Court is correct. The appeal 
fails and is dismissed with costs. 

[8] The stay order dated 23-2-1949 is vacated. 

[9] Leave to appeal to a Bench is granted. 

A/K.S. Appeal dismissed. 
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Rahmat Ali and another , Accused-Applicants 
v. The State. 

Criminal Revn. No. 323 of 1951, D/- 21-8-1952. 


A. I. R, 

Penal Code (1860), Ss. 96 & 99 — Private defence - 
Right of—Extent. 

Land on which wall was being constructed by accused 
not belonging to complainant. Wall not obstructing 
passage. Nevertheless complainant coming determined to 
prevent accused from carrying on construction and demo, 
lishiug a part of wall. Complainant armed with stick. 
Prosecution failing to establish that initial blow was struck 
by accused. J 

Held (i) That there was clear possibility that complui- 
nant commenced wielding his stick and the accused were 
entitled to the right of private defence. 

(ii) That the view that the accused could have gone to 
the Police station and obtained necessary assistance was 
unwarranted. 

(iii) That the accused did not exceed their right of 
private defence in inflicting the injuries tlmt they did. 

A. I. R. 1930 Lnh. 93, Jlcl. on. (Paras 4, 5 and G) 

Anno. Penal Code, S 96 N 1; S 99 N 0. 

H. Husain and H. N. Misra , for Applicants ; Addl. 
Govt. Advocate , for the State. 

REFERENCE. Para. 

(’30) 31 Cri. L. J. G54 : (A. I. R. 1930 Lah. 93) 4 

Order. — Rahmat Ali and Rifaqat Ali, appli¬ 
cants in this criminal revision were convicted by 
the learned Assistant Sessions Judge of Unnao of 
offences under ss. 308 and 323, Penal Code. The 
former was sentenced to rigorous imprisonment 
for one year under the fust count, and under 
s. 323 to one month's rigorous imprisonment. 
Rifaqat Ali was sentenced to three mouths' rigor¬ 
ous imprisonment for the offence under s. 308, 
Penal Code, and to fifteen days’ rigorous imprison¬ 
ment under s. 323, Penal Code, hut ho was given, 
the benefit of s. 4, First Offenders Act, and was 
ordered to give two sureties of its. 1000 and a 
personal bond in like amount to appear and 
receive sentence, if necessary, within a period of 
one year. In appeal Rahmat Ali's conviction 
under s. 308, Penal Code, was altered to one under 
s. 325, Penal Code, but his conviction under s. 323 
was left unaltered. His sentcnco was reduced 
from one year's rigorous imprisonment under the 
first named section to three months’ simple im- 
prisonment and a fine of its. 150 or one month’s 
further simple imprisonment in default. For the 
offence under s. 323 he was awarded one month’s 
simple imprisonment and a fine of its. 50 or one 
week’s further simple imprisonment in default. 
The order in respect of Rifaqat Ali was upheld. 
Dissatisfied with the decision of the Court below 
the applicants have come up to this Court by way 
of revision. 

[2] Only one point has been argued by the 
learned counsel in support of his clients’s applica¬ 
tion and that is to the effect that the accused 
were entitled to the right of private defence on 
the facts found proved by the lower appellate 
Court. 

[ 3 ] The case for the prosecution was that on 
20 8-1950, there was a mar pit between the accused 
Rahmat Ali and his son Rifaqat Ali on one side 
and Abdul Wahid and his party on the other. 
The dispute arose in connection with the erection 
of a wall which Rahmat Ali was constructing in 
front of his shop in the town of Unnao. It was 
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said that on Abdul Wahid's remonstrating with 
the accused, he and his brother Abdul Ahad 
were attacked and beaten and that the accused 
continued the assault even after Abdul Wahid 
had fallen on the ground. The medical evidence 
showed that Abdul Wahid received twelve injuries 
including one grievous injury. Rahmat Ali had 
>five simple injuries and Rifaqat Ali had two. The 
Learned Sessions Judge after a close examina- 
tion of the evidence arrived at the following con¬ 
clusions : 

1. That the wall which was being constructed by 
Rahmat Ali was in front of his shop. 

2. That there was no dispute between the parties in 
respect of the laud on which the construction was being 
put up, 

3. That it did not cause any obstruction to the passage 
to the house of Abdul Wahid, 

4. That the complainant and his party arrived at the 
spot at about 4-90 P. M. and wanted to prevent the accus. 
ed from proceeding with the construction, and 

5. That they demolished the wall and this resulted in a 
free lathi fight between the complainant and his brother 
on the ohe side and the accused on the other. 

[4] It mny be mentioned here that two other 
persons Rabat Ali and Gaya Prasad were also sent 
up for trial along with the applicants but they 
were acquitted by the Learned Assistant Sessions 
Judge. The Learned Sessions Judge in appeal 
considered that Abdul Wahid and Abdul Ahad in 
the course of their evidence suppressed certain 
facts and exaggerated others and the story put 
f forward by them could not be relied upon with 
confidence. Ho did not, for example, accept the 
story that Abdul Wahid was beaien even after he 
had fallen on the ground and he rejected the 
theory that the accused’s party were tho aggres¬ 
sors. His view was as follows : 

‘ ... . there was a quarrel between the appellants and 
the complainants over the construction of n wall and 
there was an exchange of blunt weapon blows in which 
both parties received injuries. I cannot agree with the 
learned lower Court that it could be specifically said 
that the accused were the first to be attacked or were 
the aggressors . . . Although the appellants have failed 
to establish the facts on the basis of which their plea 
of self-defence could be acceptable in any sense, the cir¬ 
cumstance that the complainants had gone over to the 
appellants to prevent them from constructing the wall, 
had partly demolished the wall, and had somehow inflicted 
injuries on them in the course of the fight cannot be 
minimised too much." 

The right of private defence was negatived by 
the learned Judge because in the view taken by 
him the applicants could have gone to the police 
station which was within a short distance of the 
place of occurrence and obtained necessary assist¬ 
ance for preventing the complainant’s party from 
, taking the law into their own hands. I am clear 
that this view of the law of private defence is 
unwarranted. It was found by the learned Judge 
that the land on which the construction was being 
put up by Rahmat Ali did not belong to Abdul 
Wahid or his brother and that the wall did not 
obstruct the passage to his house but that Abdul 
Wahid nevertheless came determined to prevent 
■Bahmat Ali from carrying on the construction 


and demolished a part of the wall. According to 
the defence he was armed with a stick. He was 
thus apparently bent on using force. The prose¬ 
cution has failed to establish that the initial blow 
was struck by the accused and there is tints a 
clear possibility that Abdul Wahid commenced 
wielding his stick. The observation of the learned 
Judge that Rahmat Ali should, in these circum¬ 
stances, have proceeded to the thana and obtain 
police help does not appear to be justified. As 
stated in Mahandi v. Emperor, 31 cri. L. j. 654 
(Lah.) the law does not require a citizen, however 
law-abiding he may be, to behave like a rank 
coward on any occasion. The right of self-defence 
as defined in ss. 96 and 97, Penal Code, contem¬ 
plates that if a man is attacked he would be justi¬ 
fied in the eye of law if he holds his ground and 
delivers a counter attack provided always that 
the injury which he inflicts in self-defence is not! 
out of all proportion to the injury with which he' 
was threatened. Looked at in this light it islm- 
possible in the circumstances to which reference 
has been made earlier in the course of this judg¬ 
ment to get over the plea of private defence set 
up on behalf of the applicants. It was urged on 
behalf of the State that the right was in any 
event exceeded. The argument was based upon a 
comparison of the injuries found on the persons 
of the accused and on Abdul Wahid, it being 
maintained that inasmuch as Abdul Wahid 
received twelve injuries as against seven on the 
persons of Rahmat Ali and Rifaqat Ali and four 
out of those on Abdul Wahid injuries were on the 
head, one being a grievous injury, the accused 
must be taken to have used more force than was 
necessary. 

[5] Obviously when two parties begin to use 
lathis or blunt weapons, one by way of attack and 
the other by way of defence, it is impossible to 
count the blows inflicted by the assailants and to 
expect that an equal number of blows would be 
given in retaliation. Similarly it would he an un¬ 
warranted restriction on the right of private 
defence to hold the defender liable if the blows 
dealt by him prove to be somewhat heavier than 
those from which he endeavoured to save himself. 
The law of private defence is not based on tho 
theory of retaliation—a blow for a blow or a 
tooth for a tooth. The acts of an accused person 
done in good faith for the purpose of resisting 
unlawful aggression are protected because of necest 
sity that the defender should be able to help him¬ 
self and repel the attack. The blows dealt on 
him do not necessarily always indicate what fur¬ 
ther injuries would have been inflicted if he did 
not act betimes. It is not only the injuries already 
inflicted but the injuries which the attackers 
might inflict if the defender does not save himself 
that must be taken into consideration. 

[6] On the facts and circumstances of this case 
I have no hesitation in holding that the accused 
were entitled to the right of private defence and 
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that they did not exceed that right in indicting 
the injuries that they did on Abdul Wahid. I 
accordingly accept the revision application, set 
aside the order of the Court below and acquit 
Rahmat Ali and Rifiqat Ali of the charge in res¬ 
pect of which they have been convicted. Rahmat 
Ali is on bail. He was ordered to be present at to¬ 
day's hearing but an affidavit tiled by his son. 
Rifiqat Ali shows that he is seriously ill and could 
not present himself at today’s hearing. He need 
not surrender. Let his bail bonds be cancelled. 
The fines if paid will be refunded. 

C II.G.P. Revision allowed. 
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Agarwala J. 

Clirja Prasad and others , Applicants v. Zalim 
Singh , Opposite Party. 

Criminal Revn. No. 91 of 1951, I)/. 15-12-1952. 

(a) U. P. Panchayat Raj Act (26 of 1947), S. 49- 
Constitution of Bench. 

Where both ]»arties reside in the same village, if one 
punch of that village is n member of the Bench it is quite 
sullieient to comply with the provisions of the Act. 

[Pnr.i 2 

(b) U. P. Panchayat Raj Act (26 of 1947), S. 83- 
Appointment of Commissioners. 

In the investigation by the Paucbnyati Adalat outsiders 
may he appointed as commissioners and the Panchayati 
Adalat can rely upon their report : A. I. R. 1952 All. 735, 
Disting. [Para 4] 

(c) U. P. Panchayat Raj Act (26 of 1947), S. 83- 
Oath to accused—(Criminal P. C. (1898), S. 342). 

The mere fact that the accused had been examined on 
oath does not prejudice the trial : A. I. R. 1953 All. 144, 
Disting. 'Para 6] 

Anno. Cr. P. C., S. 342 N. 31. 

B. B. Misra, for Applicants ; C. B. Misra , for Opposite 
Party. 

REFERENCES : Courtwisc/Chrouological Paras. 

(’51) 1951 All L. J. 719 : (A. I. R. 1909 All. 785 : 

1952 Cri. L. J. 1273). 5 

(’52) 1952 All. L. J. 565: (A. I. R. 1953 All. 144 : 

1953 Cri. L. J. 392). 6 

Order. —The complaint against the applicants 
which was presented before the Panchayati Adalat 
of Bhagwatipur was that the applicants had cut 
away a tree belonging to the complainant and 
standing in his land and that when the com¬ 
plainant remonstrated with the applicants he was 
assaulted with lathis by them. The treo was 
claimed by the applicants to belong to them. The 
Panchayati Adalat went into the matter and found 
that the tree belonged to the complainant and that 
the applicants were not justified in cutting it. 
Bach of the applicants were, therefore, convicted 
and sentenced to a line of ns. 25. The applicants 
wont up in revision to the Sub-Divisional Magis¬ 
trate. The revision was dismissed. 

[2] In this application before me it has been 
urged that the constitution of the Panchayati 
Adalat which tried the case was not in accordance 
with the provisions of s. 49 of the U. P. Panchayat 
Raj Act inasmuch as only one panch out of the 
five panches was taken from fho village in which 
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the complainant and the accused lived. It is urged 
that both parties live in the same village and since 
s. 49 requires that one panch from the village in 
winch the complainant lives and another from the 
village m which the accused live must be taken 
and that three panches from other villages should 
be taken, the taking of only one panch from the 
village of the complainant and the accused was •* 
illegal and rendered the constitution of the Pan- 
chayati Adalat unconstitutional. In my opinion, 
this contention has no force. Section 49 provides 
that a Bench of five panches shall be formed for 
the trial of any case, suit or proceeding. It fur¬ 
ther provides that: 

“Such a Bench shall include one punch who resides in 
the area oi the Goan Sabha in which the plaintiff of a 
suit or proceeding or the complainant of a case resides, 
and likewise one panch residing in the area of the Gaon 
Sabha in which the defendant or the accused resides, 
and three lynches residing in the area of the Gaon Sabha 
in which neither party resides.” 

The provisions quoted above apparently contem¬ 
plate tho contingency in which the complainant 
and the accused reside in different villages. They 
do not contemplate the contingency in which both 
of them reside in the same village. 

The idea underlying tho provision that one 
panch from each of the villages in which the 
complainant and the accused reside should be 
included in the Bench of the panches, is to make 
available to the Panchayati Adalat the services of 
a person acquainted with the locality in which 
each party resides. His knowledge of the locality 
is expected in cases tried by tho Panchayati 
Adalat, which are of a petty and local nature, to 
help in the decision of such cases. The object of 
the section is fully secured by there being on tho 
Panchayati Adalat a panel) who has knowledge 
of the locality of l>oth the parties. In a case im 
which both parties reside in tho same village the 
section does not lay down that two panches of the 
same village should necessarily be included in the 
composition of the Bench. In such an event if 
one panch of tho village in which both parties 
reside is a member of the Bench it is quite suffi- 
cient to comply with the provisions of the Act. 
fn this view of the matter the constitution of the 
Panchayati Adalat was not illegal or irregular. 

[3] The second point urged is that the Pan- 
chavuti Adalat had no jurisdiction to award the 
wood of tho tree to the complainant. As the Codo 
of Criminal Procedure does not apply to the pro¬ 
cedure of the Panchayati Adalat, the Panchayati 
Adalat had no jurisdiction to make an order for 
the return of the property in connection with -* 
which the offence was committed. But tho Pan¬ 
chayati Adalat in tho present case has done 
nothing of the kind. The statement in the judg¬ 
ment that the treo was justly awarded to tho 
complainant merely meant that the tree was 
found to belong to tho complainant and not that 
the wood was awarded to him. Learned counsel 
for the opposite party states that for the wood ft 
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separate decree had been obtained by him against 
tho applicants. Hence the order of the Panchayati 
Adalat will not be construed as awarding the 
wood to tho complainant. 


> 


[ 4 ] The third point urged before me is that in 
Ian investigation made by the Panchayati Adalat 
'outsiders were appointed as Commissioners and 
tho Panchayati Adalat relied upon their report. 
I do not consider that the procedure was illegal. 
The Civil Procedure Code, tho Criminal Procedure 
Code and tho Evidenco Act do not apply to the 
proceedings of the Panchayati Adalat. The Pau- 
ohayati Adalat is entitled to appoint Commis¬ 
sioners and to rely upon thoir report. It is not 
necessary for tho Panchayati Adalat to examine 
the Commissioners on oath before their state¬ 
ments can bo taken into account. Further it 
appears from tho record that the Panchayati 
Adalat had before it other evidenco taken on oath 
on the basis of which it decided the case in favour 
of the complainant. There is, therefore, no force 
in this point. 


[ 5 ] Learned counsel has relied upon a decision 
of my brother P. L. Bhargava J. in Sant Prasad 
v. State, 1951 all. L. J. 7i9. In that case, the 
Panchayati Adalat associated other persons with 
it in the investigat on and trial of the case and 
it was held that this procedure vitiated tho trial. 
I entirely agree with that decision. But hero the 

. Panchayati Adalat did not associate outsiders in 
the trial of the case. Outsiders were asked to make 
a report as Commissioners and there is nothing 
wrong in the Panchayati Adalat doing so. 

[6] Lastly, it has been urged that oath was 
administered to tho accused in tho present case. 
I do not consider that tho mere f.ret that the 
accused had been examined on oath prejudices 
the trial. Learned counsel has referred to Pali 
v. Dubari, 1952 all. l. j. 665. In that case the 
accused was not only put on oath but was also 
cross-examined. Prejudice was, therefore, caused 
to him. In the present case the accused was not 
cross oxamined and it has not been shown that 
any prejudice was caused to him. 

[7] There is no force in this application nnd it 
is dismissed. The stay order is discharged. 

B/D.H. Application dismissed. 
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Dulla — Applicant v. The State thro 
Dwarka and others—Opposite Party. 

Criminal Ref. No. 17 of 1952, D/- 21-7.1952. 

Criminal >. C. (1898), S. 145-Abscnce oi dang, 

*** P“«i-Magistrate*s further proceed 
are without jurisdiction. r Pa , 

Anno. Criminal P. 0, S. 145 N. 12 Pt. 12. 

Faroaq Hcuan-for Applicant. 


Order. — This is a reference by the learned 
Additional Sessions Judge of Unnao recommend¬ 
ing that the order passed by Sri Niaz U1 la, Sub. 
Divisional Magistrate, Hasanganj 1 nnao, under 
s. 145, Criminal P. C., directing that the disputed 
property be released in favour of the opposite par¬ 
ties Dwarka and others be set aside. 

(2) It would appear that the applicant Dulla 
bad presented an application under s. 115, Cri¬ 
minal P. C., against Dwarka and others in respect 
of plot xo. 138 detailed therein alleging that the 
plot in question was his tenancy land and that 
he was in possession of it. After calling for a 
police report the trial Court passed an order on 
13-11-1950, that the said plot and the crop stand- 
ing thereon be attached. Both the parties were 
called up.>n to file written statements in the case. 
Eich of them claimed to be tho tenant in posses¬ 
sion of the plot in dispute. They wbre required to 
produce evidence in support of their case. 

[3J The learned Magistrate minutely examined 
the evidence adduced by each of the parties and 
as a result of the findings thus arrived at on their 
respective claims aud on the question of poises, 
sion finally passed an order releasing the property- 
in favour of Dwarka and others. The applicant 
Dulla went up in revision against the said order. 
Tho revi9ional Court has made a reference to this 
Court for setting aside the impugned order. I am 
of opinion that this reference must bo accepted. 

[4] Tho order of the learned Magistrate shows 
that there was nothing on the recoid which could 
suggest that there was any danger of a breach of 
the peace. Under the circumstances tho learned 
Magistrate fouud that there was no likelihood of 
a breach of the peace in respect of the plot. In 
spite of it tho trial Court went through the en¬ 
tire gamut of procedure proscribed by s. 145, Cri¬ 
minal P. C., for the purpose of determining in whoso 
favour ihe release order should bo passed. 

[5] The procedure adopted is unwarranted by¬ 
law. Once it is found that there is no danger of 
a breach of the peace, tho foundation for action 
under s. 145, Criminal P. C., disappears. The 
Magistrate has no jurisdiction to proceed further 
and must immediately stay his hand. He cannot 
convert himself into a civil Court and go on to 
decide tho care on merits or to givo a finding 
either on the question of title or on the question 
of possession for any ulterior or subsidiary pur¬ 
pose. The only course opm to him is to cancel 
his initial order and to quash all proceedings 
under s. 145, Criminal P. C. 

[G] I accordingly accept the recommendation of 
tho learned Additional Sessions Judge of Unnao. 
set aside tho order and direct that the entire pro¬ 
ceedings under s. 145, Criminal P. C., shall stand 
cancelled. 

C!D.R.B. 
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La khan Singh — Applicant v. Balhir Singh 
and another—Opposite Party. 

Criminal Misc. No. 3G of 1951, D/- 30.4-195*2. 

(a) Contempt ot Courts Act (32 of 1952), S. 3 — 
Articles in newspaper pending case. 

An assertion that u fact exists and has been established 
as correct when the existence of that fact is in dispute in 
a pending case and its existence is yet to be determined, 
is likely to prejudice a fair trial of the case when the 
assertion assumes the shape of the opinion of persons 
unconnected with the case, like the editor of a newspaper. 
Case law referred. [Para 4] 

(b) Constitution oi India, Art. 19 (2) (as amended in 
1951)—Reasonable restrictions. 

The language of the Constitution after the amendment 
of Art. 19 requires the High Court to see whether the 
restrictions arc “reasonable." The law of contempt as laid 
down by British and Indian Courts imposes nothing but 
reasonable restrictions on the exercise of the right of 
freedom of speech and expression and, therefore, the 
previous law continues in force even after the amendment 
of Art. 19. American Case Law lief. [Paras 10, 1G] 

(c) Constitution of India, Art. 215—Power to punish 
contempt of Subordinate Court — (Contempt of Courts 
Act (1952) S. 3). 

Article 215 vests in the High Court all the powers of a 
Court of record and all the powers of such a Court includ¬ 
ing the power to punish for contempt of itself. The phrase 
‘‘the power to punish for contempt of itself’* does not 
limit such powers of the High Court as it possesses as a 
Court of record or other powers with which it may bo 
invested by law. The power to commit for contempt of 
Subordinate Courts has been expressly conferred upon it 
by the Contempt of Courts Act, 1952. [Para 17] 

llirdaij Narain Kapoor and Copalji Mehrotra — for 
Applicant; Copal Behan — for Opposite Parly; Sri 
llama, Deputy (lovt. Ad coca to — for the Slate . 
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Agarwala J.— This is an application praying 
that the opposite parties be committed for con¬ 
tempt of Court and bo dealt with according to 
law. The opposite parties are two persons, Chau- 
dhari Balbir Singh and Sri Balswarup Gupta. 
Chaudhari Balbir Singh is the Managing Editor, 
publisher and printer of an Urdu Weekly known 
as ‘Hindustan Weekly, Meerut* and opposite 
party 2 , Balswarup Gupta is alleged to be the 
Editor in-charge of the paper. The applicant is a 
thekedar of a country liquor shop at Muzaffar- 
nager. He acquired the theka at a public auction 
held on 22-3-1951, for a period of one year. lie was 
the thekedar of country liquor in the previous 
year also. On 6-2-1951, the Tahsildar seized somo 
bottles containing liquor on suspicion that the 
liquor was diluted. As dilution of liquor was in 
contravention of the terms of the licence, a case 
under s. 04, Excise Act, was started on G-4-1951 
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against the applicant after permission had been 
obtained for the same from the District Magis- 
trate. The case is still pending in the Court of the 
Magistrate, Sri Uma Shanker. The Hindustan 
Weekly in a note dated 6-6-1951 referred to this 
case against the applicant in these words : 

“We are informed that on 6-2-1951, Sri Khalaq Singh 
Tahsildar Muzaffarnagar, seized some bottles of liquor and 
the liquor was found to be diluted with water. Sri D. P. * 
Singh, Collector of the District has made over charge of 
that ease on 7th April to Sri S. N. Singh, Magistrate, 
First Class, under S. 64, Excise Act. The Collector has 
now transferred the case to the file of Sri Uma Shanker. 
The result of the case is being awaited with interest.” 

[ 2 ] In its issue of 27-6-1951 it published a note 
headed ‘Zilla Muzaffarnagar ke thekedaran sharab*. 

It was in these terms: 

“A correspondent informs us that the thekadaran of 
liquor at Muzaffarnagar have taken the theka at a very 
high price, which fact raises a suspicion that dishonesty 
and illegality will be committed, as there is no method by 
which the price may be paid to Government except by 
earning it by illegal means. It has also come to knowledge 
that although these thekedars obtained liquor at Its. 2-4-0 
per bottle they charge fancy prices from customers. 
People do not complain for the price so much ns for the 
fact that even after paying a handsome price they do not 
get liquor of the strength which the Government has fixed, 
namely, 65 per cent. That the liquor is being diluted with 
water is proved by the fact that the liquor which was 
seized by the Collector in the preceding days contained 
diluted liquor of the strength of 46 per cent. It is hoped 
that tho Excise Commissioner, U. P. will attend to this 
matter.” 

Again in its combined issue of ll and 18-7-1951 
it published an editorial note in which after 
pointing out how liquor was being openly sold in 
the district and city of Muzaffarnagar contrary to 
rules, it was stated: 

“Some time ago the Collector and the Chairman, District 
Board, seized some liquor from the thekedar’s place. It 
was proved to b» diluted with water.” 

[3] The applicant’s case is that the matter 
published in the issue of 27-6-1951 and 11 18-7-1951 
was published with a view to prejudice the appli¬ 
cant before the public and before the Court and 
there was an attempt to fore-judge the case against 
the applicant while it was pending in Court. On 
behalf of the opposite parties it has been contended 
that the articles complained of do not constitute 
contempt of Court and that, in any case, after tho 
amendment of Art. 19 (2) the restrictions placed 
upon the right of freedom of expression by the 
old law of contempt of Court could not be said to 
be reasonable within the meaning of tho amended 
Art. 19 (2) and as such tho opposite parties could 
not be held guilty of contempt of Court. After 
hearing arguments of the learned counsel for the 
opposite parties a petition accompanied by an 
affidavit has been sent to the Court by post by 
opposite party 2 in which it is stated that tho 
opposite party 2 is a Secretary of tho Saharanpur 
National Trading Co. Ltd., Meerut—the company 
which manages and conducts the paper "Hindustan 
Weekly Meerut** and that he is concerned only 
with the general office routine of the newspaper 
office in his capacity as Secretary of the company 
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and is not concerned with the publication of the 
offending items; that undeV Art. 215 of the Indian 
Constitution the High Court can punish for con- 
tempt of itself and cannot commit for contempt 
of Courts subordinate to it; that the affidavit of 
lakhan Singh is incomplete inasmuch as it has 
not been mentioned therein as to who was in con- 
lr tempt and what are the attending circumstances 
and lastly that if contempt was at all committed 
it was of a very minor and technical nature and 
was likely to be overlooked. 

[ 4 ] We have already quoted the publications 
against which objection has been taken by the 
applicant. Although the name of the applicant 
was not specifically mentioned in the note publish- 
ed in the issue of 6-6-1951, it is quite clear that 
the case against the applicant was referred to 
therein because it is not alleged that anybody 
else’s liquor was seized and that anybody else was 
prosecuted on 7-4-1951 in the Court of the Magis¬ 
trate mentioned in the note. In argument before 
us, no attempt was made to suggest that the 
article did not refer to the case against the appli¬ 
cant. In the article there wab a clear reference to 
liquor having been seized from the possession of 
the “thekedar”. This clearly referred to the ap¬ 
plicant as he is the sole thekedar of country liquor 
at Muzaffarnagar. In the articles in question it 
has been stated that it has been established that 


fere. If anv one discusses in a paper the rights of a ca*. 
or the evidence to be given before the case comes on, that, 
in my opinion, would be a very serious attempt to in er- 
fere with the proper administration of justice. It is no¬ 
necessary that the Court should come to the conclusion 
that a Judge or a jury will be prejudiced, but if it is cal¬ 
culated to prejudice the proper trial of a cause, that is a 
contempt and would be met with the necessary punish- 
ment in order to restrain such conduct.” 

[7] Administration of justice by an impartial 
judiciary is the basis of our system of jurispru¬ 
dence and indeed of the jurisprudence of any 
civilised State. It is the concern not merely of im¬ 
mediate litigants. Its assurance is every one’s 
concern. The method of administering justice pre¬ 
valent in our Courts is that a conclusion to be 
reached in a case will be induced only by evidence 
and argument in open Court and not by outside 
inlluence whether of private talk or public print. 
To quote the words of Frankfurter J. and the 
other dissenting Judges in Bridges v. Cali forma, 
(1941) SC Law Ed. 192 at p. 214, 

“A trial is not a ‘free trade in ideas*, nor is the best 
test of truth in a Courtroom ‘the power of the thought to 
get itself accepted in the competition of the market’.” 

Comment, however, forthright is one thing. Identi¬ 
fication with respect to specific matters still in 
judicial suspense is quite another. 

[$] In Pennekamp v. Florida , (1946) 90 Law 
Ed. 1295 at p. 1313, it was observed by Frank- 

fm-fni" r • 


the liquor seized from the applicant’s possession 
was diluted, whereas this was the very fact which 
was in dispute in the case pending against the 
applicant. An assertion that a fact exists and has 
been established as correct when the existence of 
that fact is in dispute in a pending case and its 
existence is yet to be determined, is likely to pre¬ 
judice a fair trial of the case when the assertion 
assumes the shape of the opinion of persons un¬ 
connected with the case, like the editor of a news¬ 
paper. 

[o] It is well settled that a publication which 
prejudiced mankind against a party before the 
cause is heard amounts to contempt of Court. 
The famous statement of Lord Hardwicke, L. C. 
in St. James's Evening Post case , (1742) 2 Afck. 
469, at p. 471 will bear quotation : 

‘‘There are three different sorts of contempt. One kind 
of contempt is scandalising the Court itself. There may be 
likewise a contempt of this Court, in at using parties who 
are concerned in causes here. There may be also a con- 
tempt of this Court, in prejudicing mankind against per¬ 
sons before the case is heard.” See also R. v. Gray . (1900) 
2 Q. B. 36 at p. 41 per Lord Rnssell of Killowen C. J., 
McLeod v. St. Aubyn . (1699) A. C. 549. 

[6] It is not necessary that a comment on a 
pending case must actually prejudice the judge or 
jury before it can be said to amount to contempt, 
it is enough that it is calculated to create prejudice 
against the applicant. In Hunt v. Clarke , ( 1889 ) 
58 L. J. Q. b. 490, Cotton L. J. observed : 

ho doubt there may very well be observations made of 
ft character as that not only would they be techni¬ 
cally a contempt, but such as that the Court, in order to 
secure causes being properly tried before it. ought to inter- 


“The press does have the right, which is its professional 
function, to criticise anl to advocate. The whole gamut of 
public affairs is the domain for fearless and critical com¬ 
ment, and not least the administration of justice. But the 
public function which balongs to the press makes it an 
obligation of honour to exercise this function only with 
the fullest seuse of responsibility. Without such a lively 
sense of responsibility a free press may readily become a 
powerful instrument of injustice. It should not and may 
not attempt to influence judges or juries before they have 
made up their minds on pending controversies. Such a 
restriction, which merely bars the operation of extraneous 
influence specifically directed to a concrete case, in no 
wise curtails the fullest discussion of public issues gene¬ 
rally. It is not suggested that generalised discussion of a 
particular topic should be forbidden, or run the hazard of 
contempt proceedings, merely because some phases of such 
a general topic may be involved in a pen ling litigation. 
It is the focussed attempt to influence a particular deci¬ 
sion that may have a corroding effect on the process of 
justice, and it is such comment that justifies the correc- 
tive process .... 

If men, including judges and journalists, were angels, 
there would be no problems of contempt of Court. Angelic 
Judges would be undisturbed by extraneous influences and 
angelic journalists would not seek to influence them. The 
power to punish for contempt, as a means of safeguarding 
judges in deciding on behalf of the community as im- 
partially as is given to the lot of men to decide, is not a 
privilege accorded to Judges. The power to punish for 
contempt of Coart is a safeguard not for judges as persons 
but for the function which they exercise. It is a condition 
of that function indispensable for a free society that in a 
{ttrticular controversy pending before a Court and awaiting 
judgment, human beings, however strong, should not bo 
tom from their moorings of impartiality by the undertow 
of extraneous influence”. 

[9] Holmes J. laid clown in Patterson v. Colo . 
rode , (1907) 205 U. S. 454 at p. 463 : 51 Law Ed. 
879, that: - - . . t 
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W hen a cn 6 o is finished, Courts are subject to the 
criticism as other people, but the propriety and necessity 
of preventing interference with the course of justice by 
premature statement, argument or intimidation hardly 
can be denied.” 

It is clear to us that apart from any considera¬ 
tion ot the effect of amended Art. 10 (2), accord¬ 
ing to the well-established principles of the law 
of contempt of Court the art cles of 27-6-1951 and 
ll 18-7-1951 constitute a contempt of Court. 

10] It h>*s been contended, however, that the 
Indian Constitution as amended by the Constitu¬ 
tion (First Amendment) Act, 1951, has altered the 
situation and the previous law of contempt is no 
longer in force. Clause (l) (a) of Art. 19 of the 
Constitution grants to all citizens the right to 
freedom of speech and expression. This right is, 
however, subject to the provisions of cl ( 2 ) of that 
Article. Beforo its amendment cl. ( 2 ) stood as 
follows : 

“( 2 ) Nothing in <ul cl. (a} of cl. a) shall affect the 
operation of any existing law in so far as it relates to, or 
prevents the State Horn making an\ law relating to libel, 
slander, defamation, contempt of Court or any matter 
which offends against decency or morality or which under¬ 
mines the security of, or tends to overthrow the State”. 
Tho existing law relating to contempt of Court 
was, therefore, saved from the operation of Art. 19 
(l) (a). Clauso ( 2 ) of Art. 19 was, however, amend¬ 
ed by the Constitution First Amendment Act, 
195). After the amendment the clause leads ns 
follows: 

“(2) Nothing in sub cl. (a) of cl. (1) shall affect the 
operation of any existing law, or prevent the Suite from 
making any law, in so far A 9 such law imposes reasonable 
restrictions o:i the excrciso of the right conferred by the 
said sub clause in the interests of the security ot the State, 
friendly relations with toreign States public order decency 
or morality, or in relation to contempt of Court, dtfanm- 
tiou or incitement to nu offence.” 

It will be observed that before the amendment 
the entire law relating to libel, slander, defama¬ 
tion, contempt of Court, decency or morality or 
any matter which undermines the security of, or 
tends to overthrow, the State was excluded from 
the operation of Art. 19 (l) (a). There was no 
question of any reasonableness of the law relating 
to the matters specilicd in cl. (2). After the 
amendment, if the existing law* or future law re¬ 
lating to the matters mentioned in sub-cl. ( 2 ) 
contravenes tho limits of ‘reasonable restrictions’ 
on the exercise of the right of freedom of speech, 
such law will bo void. While in this regard tho 
amended clause has restricted the scope of the 
said clauso, it has exteudod its scope in another 
direction inasmuch as laws relating to friendly 
relations with foreign States, to public order and 
to incitement to an offence have been added. No 
doubt the expression reasonable restrictions’ 
refers not merely to future laws but also to exist¬ 
ing law3. We consider, however, that the law of 
contempt as laid down by British and Indian 
Courts imj>osos nothing hut reasonable restrictions 
on tho exercise of the right of freedom of speech 
md expression and therefore tho previous law 
continues in force even after the amendment. 
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[ll. Our attention has been drawn to the 
American view on the subject. Before wo discuss 
the American view, however, it will be pertinent 
to notice that while tho Indian Constitution speci- 
lically limits the right of freedom of speech in 
the manner already mentioned, the guarantee of 
freedom of speech and expression is not specifi¬ 
cally restricted in the American Constitution. * 
The First Amendment of the United States Con- 
stitution provides that "Congress shall make no 
law . . . abridging the freedom of speech or of the 
press.’ T he Fourteenth Amendment provides that 

nor shall any State deprive any perse n of life, 
liberty, or property, without due process of law”. 
The due process clauso was interpreted by the 
luited States Supreme Court as covering protec¬ 
tion of the freedom of speech and of tho press. 

12 . The American Courts were, however, not 
slow to recognise the necessity of limiting the 
freedom of speech and expression. They evolved 
restrictions on the right of freedom of speech and 
expression under tho doctrine of what is known as 
the “police power” of tho State. Tho Federal 
Congress was held to possess an implied power to 
restrict the freedom (guaranteed by tho Constitu¬ 
tion if it was necessary 

' for the exercise of other express powers given to the 
United States as in connection with war power, and the 
Supreme Court has finally held that the provision against 
abridging the freedom of speech or of the press does not 
prohibit all legislation by Congress. (Willis. Constitution 
Law, 189.)” 

As a result of approximating tho law for the 
Federal Congress under tho First Amendment 
and the law for the States under tho Fourteenth 
Amendment, the American Courts have evolved 
tho test of “clear and present danger” Shcnck v. 
United States . (1919) 219 u. s. 17. Tho question 
was when do words give rise to unlawful acts ? 
Three possible answers were suggested: (l) when 
they directly urge or cause such acts, (2) when 
they might have an indirect or remote tendency 
to cause such acts, and (3) when there is a clear 
and present danger that they will causo such acts. 
The "clear and present danger” test is tho test 
now applied. 

[13] In Bridges v. California , (19-11) 86 Law 
Ed. 192, Black J. delivering the opinion of the 
Supremo Court said (at page 203), 

“Wlmt finally emerges from the ‘clear aud present 
danger'cases is a working principle tlmt tho substantive 
evil must be extremely serious and the degree of immi¬ 
nence extremely high before utterances can be punished.” 
The publication in question (at p. 208) : 

“after vigorously denouncing two members of a labour 
union who had previously been found guilty of assaulting 
nou union truck drivers cloves with the ob-ervatiou. 
'Judge A. A. Scott will innko a serious mistake if he 
grants probation to Matthew Shannon and Kcnuan Hoi- 
me>. This community needs the example of their assign- 
moot to the jute mill.”’ 

The trial Court lmd punished the publisher be¬ 
cause the publication lmd an “inherent tendency” 
to interfere with fair trial of a pending case and 
State Supreme Court punished him beoause the 
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publication had a “reasonable tendency” to inter¬ 
fere with the orderly administration of justice. 
Black J. of the Supreme Court (Federal) observed 
(at p. 208 ): 

“In accordance with what wo have said ou the ‘clear 
and present danger’ cases, neither ‘inherent tendency’ nor 
'reasonable tendency’ is enough to justify a restriction of 
free expression.” 

I Four Judges of the Supreme Court, however, gave 
a dissenting opinion and held that the publication 
amounted to contempt of Court. As regards the 
phrase “clear and present danger” they observed 
(at p. 221 ): 

“The Constitution, as \vc have recently had occasion t«> 
remark is not a formulary. Nor docs it require displace¬ 
ment of an historic te3t ithc test of reasonable tendency! 
by a phrase which first gained currency on 3-3-1919, 
Schenck v. United State, (1919) 249-U.S. 47 : 63 Law. Ed. 
470 : 39 S. Ct. 247. Our duty is not ended with the reci¬ 
tation of phrases that are the shorthand of a complicated 
historic process The phrase ‘clear and present danger’ 
is merely a justification for curbing utterance where that 
is warranto l by tho substantive evil to be prevented. Tho 
phraso itself \a an expression of tendency and not of 
accomplishment, and the literary difference between it and 
‘reasonable tendency’ is not of constitutional dimension.” 

[14] In Graig v. Harvey , (1947) 91 Law Ed. 154G, 
a Judge was criticised in strong language as to his 
decision and procedure followed by him in a parti¬ 
cular trial still pending before him. It was held : 

“The vehemence of the language used is not aloue tho 
measure of the power to punish for contempt of Court-. 
Tho fires which it kindles must constitute an imminent, 
not merely a likely, threat to the administration of justice. 
The danger must not be remote or even probable; it must 
immediately imperil.” 

With this opinion of the Court, Frankfurter J. 
and tho Chief Justice dissented, and observed 
that the publication in question was contempt of 
Court. 

[15] It is interesting to note what was stated by 
certain Judges about the phrase ‘clear and pre¬ 
sent danger” which was first used by Holmes J. 
in Schc»ck's case (1919-249 u. s. 47 : 63 Law Ed. 
470: 39 s. ct. 247). The minority of the Judges re¬ 
marked in Graig v. Harney , (1947) 91 Law Ed. 
1646 that: 

Only tho pungent pen of Holmes J. could adequately 
comment on such a perversion of tho purpose of his 
phrase.” r 

‘ From the above it will be clear that strong 
difference of opinion exists even in America 
about the application of the clear and present 
danger test. Wo are not bound to apply any such 
teat. Conditions in India are different from those 
prevailing in America. The language of our Con¬ 
stitution after the amendment of Art. 19 requires 
us to see whether the restrictions are “reasonable.” 
As we have already stated wo think the restric- 
tions placed by the law of contempt as it is 
understood j n England and in this country are 
reasonable.” 

Cl7] As regards the plea that Art. 216 of tho 
institution impliedly debars the High Court from 
punishing contempts of subordinate Courts, it is 
lenough to say th it the plea has no force. Arti. 

0 216 vests in the High Court all the powers of 


a Court of record and all tho powers of such a 
Court including tho power to punish for contempt 
of itself. The phrase "the power to punish for 
contempt of itself” does not limit such powers of 
tho High Court as it possesses a a a Court of record' 
or other powers with which it may be invested byj 
law. Tho phrase has been used merely by way of 
extra precaution— ex abundanti cautcla. The 
power to commit for contempt of subordinate 
Courts had been expressly conlerred upon it by 
tho Contempt of Courts Act, 12 of 1920 which has 
been recently replaced by Act 32 of 1952. 

[ 18 ] Tho plea that the affidavit of Laklmn 
Singh is incomplete has no force. It is clear that 
the applicant alleged that both tho opposite par¬ 
ties were guilty of contempt of Court. Tho cir¬ 
cumstances in which contempt was committed 
were mentioned in tho affidavit. 

[19] Opposito party 2 Balswarup Gupta was 
alleged by the applicant to be tho editor-in-chargi- 
of the paper. This allegation, supported ns it was 
by tho applicant's affidavit, was not challenged 
before us by the learned counsel for tho Opposite 
parties. A belated attempt was made by opposito 
party 2 to challenge this fact after tho rcserva. 
tion of judgment in the case by means of an 
application sent by post. We are not prepared to 
allow this question of fact to be agitated before 
us in this manner when tho applictnt has had no 
opportunity to meet it. We hold that opposite 
party 2 was the editor-in-chargc of tho paper as 
alleged by tho applicant and is equally guilty of 
contempt along with opposite party 1 . 

[ 20 ] Opposite partite wore on a previous occa¬ 
sion dealt with for similar ci ntempt and wore 
fined rs. 50 and in default of payment wore 
ordered to undergo simplo imprisonment for a 
period of two weeks. It appears that the previous 
order of fine has had no effect on them, llorc 
deterrent sentence is. therefore, called for. It was 
stated in tho affidavit filed on his behalf that if 
the Court considered that tho articles amounted 
to contempt of Court he was extremely sorry and 
withdraws tho articlos. This i9 not an uncondi¬ 
tional apology and does not show a change of 
heart and contempt cannot bo purged by it. 

( 2 ll We, therefore, order that each o: the 
opposito parties shall pay a fino of rs. 250 and 
shall also pay costs of the applicant which we 
assess at rs. 100 and costs of the Assis'ant Gov¬ 
ernment Advocate which wo assess at rs. 80. 
One month i9 allowed to pay tho fine and costs. 
In caso of default of payment of fino tho opposito 
parties shall undergo simple imprisonment for 
one month. 

AlV.S.B. Fines imposed. 
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P. L. Bhargava J. 

Vidya Niwas, Applicant '/. State. 

Criminal Revn. No. 295 of 1952, D/- 27-8-1952. 
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(a) Whipping Act (1909), S. 3 — Offence under 
S. 378. 

The punishment of whippiug can be awarded only in 
lieu of the punishment to which the accused is otherwise 
liable. Imposition of an additional sentence of whipping 
is therefore illegal. [Paras 8 Si 4] 

Anno. Whipping Act, S. 3 N. 2. 

(b) Penal Code (1860), S. 379—Whipping Act (1909). 

S. 3 — Accused, a history-sheeter under police sur¬ 
veillance found picking pockets at Cinema booking- 
house — Accused convicted under S. 379, Penal Code 
and sentenced to 1 year’s rigorous imprisonment— 
Held punishment with only whipping was not suffi¬ 
cient though one year’s rigorous imprisonment was 
excessive and was reduced to 6 months. ^Para 5] 

Anno. 1. P. C., S. 379 N. 23; Whipping Act.S. 3, N 2. 

D. Sanyal and Sri pat Narnia Singh, for Applicant; 

Addl. Govt. Advocate , for the Slate. 

Order. — The applicant, Yulya Niwas, has 
been convicted and sentenced to undergo rigorous 
imprisonment for one year under 8. 379, Penal 
Code; and in addition to the punishment awarded 
to him under the Penal Code he has also been 
punished with whipping to receive 12 stripes 
under the Whipping Act. Against his convic¬ 
tion and sentence, he preferred an appeal to 
the Sessions Judge of Gorakhpur. The appeal 
was heard by the Additional Sessions Judge of 
Gorakhpur, who upheld the conviction as well as 
the sentences imposed upon the applicant. Now, the 
applicant has filed this revision. The revision was 
admitted on the question of sentence only. 

[ 2 ] It has been argued on behalf of the appli¬ 
cant that the sentence imposed upon the applicant 
is not only excessive but it is also illegal. The 
sentence imposed upon the applicant is said to be 
illegal, inasmuch as in addition to the sentence of 
imprisonment under the Penal Code, punishment 
ot whipping has also been imposed, in direct con¬ 
travention of the provisions of s. 3, Whipping Act 
which lays down : 

“3. Whoever commits any of the following ofleuces, 
namely : 

(a) theft, as defined in S. 378, Penal Code other than 
theft by a clerk or servant of property in possession of his 
master ; 

(b) theft in a building, tent or vessel, ns defined in b. 380 
of the said Code ; 

(c) theft after preparation for causing death or hurt, as 
defined in S. 382 of the said Code ; 

(d) lurking house-trespass; or house-breaking, as dofined 
in Ss. 413 and 415 of the said Code in order to the com¬ 
mitting of any oilence punishable with whippiug under 
this section ; 

(e) lurking house-trespass by night, or house-breaking 
by night, us defiued in Ss. 444 and 446 of the said Code, 
in order to the committing of any offence punishable with 
whipping under this section ; 

may bo punished with whipping in lieu of auy punishment 
to which lie may for such offence be liable under the said 

Code." 

[3] The applicant having been found guilty of 
an offence of theft, as defined in s. 378, Penal Code, 
he could not, therefore, have been punished with 
whipping ir- addition to the sentence of imprison¬ 
ment. In view sji the provisions contained in s. 3, 
Whipping Act, the punishment of whipping could 
havo beer awarded only in lieu of the punishment 
to which the applicant was otherwise liable. 


A. I. R. 1 

Section l of the Whipping Act makes a provision 
for the imposition of the punishment of whipping 
in lieu of or in addition to any other punishment 
to which any accused may be liable : but that is 
permissible only when any of the offences men¬ 
tioned in that section are committed. The offence 
of theft is not one of the offences mentioned in 
s. 4 of the Whipping Act. ^ 

Cl] Consequently, the applicant could not have 
been punished with whipping in addition to im¬ 
prisonment awarded under s. 379, Penal Code. 
The imposition of the punishment under the 
Penal Code as well as under the Whipping Act is, 
therefore, illegal. 

[5] Learned counsel for the applicant has con¬ 
tended that the sentence of one year’s rigorous im¬ 
prisonment imposed upon the applicant under 
s. 379, Penal Code, is excessive; and that, in the 
circumstances of the case only the punishment of 
whipping may be maintained. The applicant was 
found picking the pocket in a crowd which had 
collected at the window of the booking office of a 
cinema ball. It further appears from the evidence 
on the record that tho applicant is a history, 
sheeter and had been under the surveillance of the 
police. Having regard to the nature of the oilence 
committed by the applicant, I am not prepared 
to accept the suggestion that the applicant should 
only be punished with whipping. The sentence of 
one year's rigorous imprisonment, in tho circumst¬ 
ances of the case, however, does appear to be 
excessive: and I reduce it to a period of six 
months. The sentence under tho Whipping Act is 
set aside. Subject to this modification, the revision 
is rejected. 

C D.R.R. Order accordingly. 
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Brij Mohan Lall J. 

Moti Ram—Appellant v. Smt. Ilasina Begam 
— Respondent. 

Civil Revo. No. 1165 of 1952, D/. 23-12.1352. 

Houses and Rents — U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 7-Ovcrrides 
S. 16, Provincial Small Cause Courts Act—(Govern¬ 
ment of India Act (1935), S. 107 (2)-Provincial Small 
Cause Courts Act (1887), S. 16.) 

A plain reading of S. 7 of the U. P. Act indicates that a 
special jurisdiction has been conferred by that section on 
the Munsif to try a suit for rent in circumstances men¬ 
tioned in the section. 

The suit is not cognisable by the Small Cause Court ns 
the provisions of the U. P. Act which is passed before the 
Constitution with the Governor-Gencnd’s assent override 
S. 1G, Small Cause Courts Act, by virtue of S. 107 (-). 
Government of India Act (1935). ^ [Paras 8 J 

Anno. Govt, of India Act, S. 107 N. 1. 

Dhar—for Appellant. 

Order. _This is an application in revision b) 

a tenant. An application for ejectment from an 
accommodation was presented against him uudei 
s. 7B, U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), by the landlord. He de- 
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posited the rent in Court under sub-s. (7) of the 
said section and filed an objection about the rate 
of rent. The landlord was called upon by the 
learned Munsif to pay the court-fee which ho 
did. Thereafter, the proceedings were converted 
under sub-s. (8) into a suit. The learned Munsif 
held a trial and recorded a finding that the land- 
* lord’s version about the rate of rent was correct. 
He gave him a decree for the amount claimed, 
i, e., rs. 227-8 0 . It is against this decision that 
this petition of revision has been filed. 

[ 2 ] The contention put forward on behalf of the 
applicant (tenant) is that the moment the pro- 
ceedings were converted into a suit the learned 
Munsif lost jurisdiction to try it. It is urged that 
the plaint should have been returned for presen. 
tation to the Court of Small Causes, which Court 
alone is ordinarily competent to try a suit for 
arrears of rent. This contention does not appear 
to be correct. A plain reading of s. 7 will indi¬ 
cate that a special jurisdiction has been con¬ 
ferred by this section on the Munsif to try a suit 
for rent in circumstances mentioned in the sec¬ 
tion. Sub-section (ll) of s. 7B runs as follows : 

“Whenever the Munsif finds that the application by the 
landlord or the objection by the tenant was frivolous or 
vexatious, he shall award special costs to tlie tenant or tho 
landlord, as the case may be, up to the amouut of the 
claim.” 

It will appear from the very language of this 
sub-section that the Munsif 1ms been givou power 
^ to award special costs against the laudlord as well 
as against the tenant if the former's application 
or the latter's objection is found to be frivolous 
or vexatious. There can be no finding that the 
application or the objection is frivolous or vexatious 
unless the learned Munsif records evidence and 


the revision has no force it fails on merits. It is 
hereby dismissed. 

B/D.R.R . Revision dismissed . 

A.I.R. 1933 Allahabad 347 [Vol.40, C. X. 154] 

Agarwala J. 

Rama Shanker Lai , Applicant v. Slate of 
Uttar Pradesh. 

Criminal ltcvn. No. 97*2 of 1951, 1)/. 12-12-1952. 

(a) U. P. Panchayat Raj Rules (1949), R. 101 — 
Death of complainant during revision. 

The words ‘Criminal Case’ in It. 101 refer to a criminal 
case pending before a Panchayati Adalat. Even if the 
phrase “criminal case” were taken to include a revision 
before a sub-divisional Magistrate, the abatement would 
be of the revision and not of the order of the Panchayati 
Adalat. The order of the Panchayati Adalat therefore does 
not become void simply because the complainant has died 
while the revision against that order was pending before 
the Sub-Divisional Magistrate. [Pams 1, 5] 

(b) Constitution of India, Art. 227 — Criminal case 

in Panchayati Adalat — Some panches not signing 
order sheet on same date—Omission amounts to mere 
irregularity—Does not affect merits of case—No inter¬ 
ference under Art. 227 on that ground—(U. P. Pan¬ 
chayat Raj Act (1947), S. 83.) [Para G] 

Amhika Prasad, for Applicant. 

Order. —This is an application under Art. 227 
of the Constitution. The applicant was convicted 
under ss. 323 and 447, I. P. C., by a Panchayati 
Adalat and fined ns. 50 and 25 respectively for 
the two offences. The order of the Panchayati 
Adalat was confirmed on revision by the Sub- 
Divisional Magistrate. 

[ 2 ] Two points have been taken before me. 
The first point urged is that the complainant died 
during the pendency of the revision before the 
learned Sub Divisional Magistrate but after the 


enters into tho merits of the case. It is, therefore, 
obvious that sub-s. (ll) makes it clear beyond 
doubt that tho learned Munsif has jurisdiction to 
hear and decide a suit for arrears of rent in cir¬ 
cumstances mentioned in s. 7 of tho Act. 

[3] It is argued by the learned counsel for the 
applicant that s. 16 , Provincial Small Cause 
Courts Act (9 of 1887), lays down in mandatory 
terms that a suit which is cognizable by tho said 
Court shall not be triable by any other Court. 
But this provision should bo deemed to bo re¬ 
pealed by s. 7n, U. P. (Temporary) Control of 
Rent and Eviction Act, qua suits of this nature in 
the State of U. P. The U. P. Act was passed 
before the coming into force of the Constitution. 
The Governor General’s assent was taken, and, 
therefore, by virtue of s. 107 ( 2 ), Government of 
India Act, 1935 , the provisions of the U. P. (Tem¬ 
porary) Control of Rent and Eviction Act override 
s. !6, Provincial Small Cause Courts Act. Iam, 
therefore, of the opinion that the learned Munsif 
bad jurisdiction to try tho suit. 

[4] I do not wish to oxpress any opinion at this 
stage as to whether or not the deoision of the 
learned Munsif was appealable to the learned Dis- 
• °“ Jud & G - If it was, no revision lay. But since 


decision by the Panchayati Adalat, and that 
therefore the case abated and the order of the 
Panchayati Adalat became null and void. 

[ 3 ] Ordinarily, a criminal complaint does not 
abate on the death of a complainant, because it 
is the State which is, in fact, the prosecutor; the 
complainant being merely a person helping the 
State in punishing tho guilty. Reliance has been 
placed on n. lui of the Panchayat Raj Rules 
which runs as follows : 

‘ If, during the pendency of a criminal case, other than 
a police-case, either the complainant or the accused dies, 
the case shall abate, but if during the peudency of a civil 
suit or revenue proceeding any party dies the legal repre¬ 
sentative of the said party shall be made a party to the 
suit or proceeding, as the case may be, subject to the 
provisions of S. G7 of the Act.” 

[4] The phrase “criminal case" has been used 
in contradistinction with the phrase “police case,” 
and the parties are named as ‘complainant* and 
accused.' These names, ‘complainant’ and ‘ac¬ 
cused’ are appropriate to a proceeding in the trial 
Court and not to a proceeding in the appellate or 
revisional Court. Further the word ‘case’ itself 
has been defined in s. 2 (c) as meaning “A crimi* 
nal proceeding in respect of an offence triable by 
a Panchayati Adalat." For these reasons, Iam| 
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of opinion that the words ‘criminal case’ in R. 101 
refer to a criminal caso pending before a Paucha- 
lyati Adalat. Even if the phrase “criminal cas/* 
‘Were taken to include a revision before a Sub- 
Divisional Magistrate, the abatement would be of 
ithe revision and not of the order of the Pancha- 
yati Adalat. 

[5J I am, therefore, of the opinion that the 
|order ot the Panchayati Adalat does not become 
jvoid simply because the complainant has died 
while the revision against that order was pending 
before the Sub-Divisional Magistrate. 

[g] It was next urged that some of the Punches 
did not sign the order-sheet on same dates. This 
ipoint was not taken before the learned Sub-Divi¬ 
sional Magistrate. In any case, this was a mero 
irregularity not affecting the merit* of the case 
and I am not prepared to exercise my powers 
under Art. 227 and interfere on such a ground. 

[7] There is no force in this revision and it is 
dismissed. 

AID.J1. H. Appl ica t io n dis m issed. 


A.I.R. 4933 Allahabad 343 [VoL10,C.N.l»5.] 
Agarwala and Cfiaturvedi JJ. 

Durgeshivar Dayal — Applicant v. The Secre¬ 
tary, Bar Council , Allahabad and another — 
Opposite Party. 

Writ. App!n. No. 53 of 1953, D/- 8-1.1953. 

Bar Councils Act (1926), S. 8 — Preparation of list 
for amalgamated High Court Procedure—(Constitu¬ 
tion of India, Art. 226). 

In an application to decide whether the advocates who 
were advocates before 31-5-1052 and who had ulrea ly paid 
enrolment fee to the old Bar Councils arc liable to pay n 
further 6um of Rs. 10 as enrolment fee to the new B.ir 
Council, to bo created for the amalgamated High Court of 
Allahabad, the Juiges of the High Court need not bo 
impleaded as opposite parties. It is enough that the joint* 
Registrar is impleaded. [Paras 4, 5) 

S. K. Verma — for Applicant. 

Agarwala J. — This is an application by 
Durgeshwar Dayal Seth, an advocate, practising 
in this Court, praying that his name may be 
ordered to be included in the new roll of advocates 
which is being prepared without payment of any 
sum of money. The facts briefly are as follows : 

[ 2 ] The petitioner was called to the Bar on 
18-11-1935 and was enrolled as an advocate of 
the High Court of Judicature at Allahabad on 
23-2.1938. The petitioner’s name was duly entered 
on the roll of advocates of the Court under s. 8 ( 2 ) 
(b), Bar Councils Act, and the petitioner has been 
practising in the Court since the date of his enrol¬ 
ment. By an order made by the Governor General 
of India called the United Provinces High Courts 
(Amalgamation) Order 1948, the High Court of 
Judicature at Allahabad and the Chief Court in 
Oudh were amalgamated and a new Court called 
the High Court of Judicature at Allahabad was 
created. The first proviso to Art. 8 of the said 
Amalgamation Order provided : 


Bar Council (Agarwala J.) 

“Provided that, subject to any rnlo made or djreotion 

given by the new High Court in the exercise of the powers 
- onferret by this Article, any person who, immediately 
before the appointed day, is an advocate entitled to 
practise or an attorney entitled to act in either of the 
existing High Courts, shall be recognise l as an advocate or 
an attorney entitled to practise or to act, as the case may 
be, in the new High Court.” 

[3] There were separate Bar Councils attached i 
to the erstwhile High Court of Judicature at 
Allahabad and the Chief Court of Oudh. By the 
amalgamation the anomaly of the existence of 
two Bar Councils had to ho remedied. With that 
object, the Indian Bar Councils lUttar Pradesh 
Amendment) Act of 1950 was enacted. By this 
Act, the Bar Councils of Allahabad and of Oudh 
were abolished and a provision was made for 
the creation of a new Bar Council for the new 
amalgamated Court. By a notification dated 
24-5-1952 issued under sub-s. ( 3 ) of s -l, Bar Council? 
Act, 1920, and published in the U. P. Gazette 
dated 31-5-1952, the provisions of ss. 7 to 16 of the 
Bar Councils Act were made applicable to the 
new High Court of Judicature at Allahabad. A 
fresh list of advocates is being prepared under 
s. 8, Bar Councils Act. Subjection ( 2 ) of that 
section directs the High Court to prepare and 
maintain a roll of advocates of the High Court in 
which shall bo entered the names of 

“(a) all persons who were, as advocates, vakils or 
pleaders, entitled as ot right to practise in the High Court 
immediately bciore the date on which this section comes 
into force in respect thereof; and 

• b) all other persons who have been admitted to be 
advocates of the High Court under this Act.” 

Then follows the following proviso : 

“Provi .od that 6 uch icrsoDS shall have paid in respect 
of enrolment the stamp duty, if any. chargeable undor the 
In lian Stamp Act, 1891, and a fee, pay ablo to the Bar 
Council, which shall be ten rupets in the case of the 
persons referred to in ol. (a), and in other eases such 
amount ns may bo prescribed.” 

[i] Tho Joint Registrar has demanded a sum of 
rs. 10 as enrolment ho under the above proviso 
to be paid to the new Bar Council by all those 
advocates who were advocates of tho Court on 
31-5-1952 the date when ss. 7 to 16 were made 
applicable to the new High Court. Tho Secretary, 
Bar Council, has also notified to the same effect. 
The question raised in the present application is 
whether the applicant and other advocates who 
were advocates before 31.5-1952 and who had 
already paid enrolment feo to the old Bar Councils 
are liable to pay a further sum of rs. 10 os onrol- 
lmnt feo to the new Bar Council. Tho question is 
of importance and wo are inclined to decide this 
case on hearing the other side. But a point of 
proceduro may bo decided at this stage. 

[5] Besides impleading the Secietary, Bar 
Council, and the Joint Registrar of this Court, as 
opposite parties Nos. 2 and 3, tho applicant ha? 
also impleaded tho Hon'blo Judges of the Allahabad 
High Court as opposite party NO. 1. This, in our 
opinion, i3 not correct. The prayer of the appli¬ 
cant is that the High Court may be pleased to 
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perform the duty cast upon it by s. 8 (2), Bar 
Councils Act, and it is true that the Joint Regis- 
trar of this Court has made the disputed notifica- 
tion on behalf of the Court. Lf the Judges of the 
High Court are impleaded ns parties, it will he 
difficult, if not impossible, for any Judge of the 
High Court to hear the case. It is wholly unneces- 
W sary to implead the Judges of the High Court as 
opposite parties. It is enough that the Joint 
Registrar is impleaded. If the applicant is entitled 
to the relief claimed by him, an order can be 
mado by the Court to that effect and it will he 
carrie 1 out by the officers of the Court and by the 
Bar Council. We, therefore, direct the applicant 
to delete the Hon’ble Judges of the High Court 
from the array of parties. 

[6] Issue notice. Learned counsel suggests that 
the case should be listed for hearing on the 19th 
of this month. Let this be done. 


"Whenever any Magistrate, after having heard and re¬ 
corded the whole or any part of the evidence in an enquiry 
or a trial, ceases to exercise jurisdiction therein, and is 
succeeded by another Magistrate who has and who exer¬ 
cises such jurisdiction, the Magistrate so succeeding may 
act on the evidence so recorded by his predecessor, or partly 
recorded by his predecessor and partly recorded by him¬ 
self; or he may resummon the witnesses nnd recommence 
the enquiry or trial. 

Provided ns follows : (a) in any trial the accused may, 
when the second Magistrate commences his proceedings, 
demand that the witnesses or any of them be resummoned 
and reheard.” 

[3l In the present case the Magistrate did not 
suo motu decide to recommence the trial. It was 
the accused who claimed the right to resummon 
the witnesses. The distinction between the two is 
to be found laid down in State v. Bansu, a. i. r. 
1950 all. G69, but it is not material for the pur¬ 
poses of this case. Here the question is whether 
Sri ('. K. Yerma can *be deemed to be another 


AID.R.R. Order accordingly. Magistrate or whether he will be considered to be 

_ the Magistrate who has all along been seised of 
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(LUCKNOW BENCH) Vishnu Prakash can be ignored. 


Kidwai J. 


[i] In Sardar Khan Sahib v. Athaulla, a. i. r. 


Shakir Khan, Applicant v. The Slate. 

Criminal Revn. No. 2C6 of 1051, D/. 14-4 1952. 

Criminal P. C. (1898). S. 350 — Resummoning of 
witnesses. 


1925 Mad. 174 and Ramalinyam Pillai v. Em¬ 
peror, A. I. R. 1934 Mad. 475, it was laid down 
that if the second Magistrate merely ordered de 
noco trial at the request of the accused, it had the 


Where a Magistrate was transferred and after inter¬ 
mediate transfer of another Magistrate, the Magistrate 
w again got jurisdiction, still the accused has a right under 
the section : A. I. K. 1950 All. 009, II, lied on; Case lair 
referred, (Paras 7*8] 

Anno. Cr. P. C., S. 350 N. 2,14. 

Mohd. Husain, for Applicant; Umashankar Sriras. 
tava for Deputy Govt. Advocate, for the State. 

REFERENCES : Courtwise/Chronologicnl/ Paras 
('38 A. I. R. 1938 All. 530 : (39 Cri. L. J. 978). 5 

C50 A. I. R. 1950 All. GC9 : (1950 All. L. J. 599). 3, 4 

(’41 A. I. R. 1941 Lah. 322 : (13 Cri. L. .T. 1C5). 5 

1’25 A. I. R. 1925 Mad. 174 : (2G Cri. L. J. 510). 4 

(’84 A. I. R. 1J84 Mad. 475 : (35 Cri L. J. 1303). 4 

(’81 A. I. R. 1931 Nag. 39 : (32 Cri. L. J. 003) 4 

('36 A. I. R. 1936 Nag. 153 : (37 Cri. L. J. 983). 4 

< 30) A. I. R. 1036 Nag. 220 : (33 Cri. L. J. 15). 4 

Order. — Proceedings were going on under 
a. 110, Cr. P. C., before Sri. C. K. Yerma, S. D. 
M. Maharajganj, district Rae Bareli. Sri C. I\. 
Verma was transferred on 20-3-1951 and became 
S. D. M., Rae Bareli. He was succeeded by Sri 
Vishnu Prakash, before whom the accused claim- 
ed that the witnesses should be recalled. Orders 
were passed to this effect on 29-3-1951. On 14 . 4 . 
1951 Sri Vishnu Prakash recorded the statements 
of Ram Ratan and Adhar. He was then trans¬ 
ferred to some other district and on 4-7-1951 the 
case was retransferred to Sri C. K. Yerma. Before 
him the accused applied for resummoning of the 
witnesses. This application was rejected on 17 . 7 . 
1961. The accused went in revision but the learn¬ 
ed Sessions Judge rejected his application. He 
has now come up to this Court in revision. 

12 ] The matter is governed by s. 350, Criminal 

C., which reads as follows : 


effect of wiping out everything that had been 
done by the first Magistrate and that conse¬ 
quently when the case was transferred to the 
first Magistrate, the accused were justified in ask¬ 
ing for a de novo trial. This view is supported 
by the decisions of the Nagpur High Court in 
Sheorajsai v. Dani, a. i. r. I93l Nag. 39 and 
Tukarani Janba v. Emperor, a. i. r. 1936 Nag. 
153 and Emperor v. Ganpat, a. 1 . R. 1936 Nag. 
220 . The distinction, however, between a retrial 
and the re-summoning of witnesses has been clear¬ 
ly laid down by a Bench of this Court iu State v. 
Bansu, \. 1 . u. 1950 all. 009, to which I have 
already referred. In that case it is clearly pointed 
out that if a Magistrate decides to proceed afresh 
suo motu, he recommences the trial which means 
that everything done before is wiped out. On the 
other hand the accused only has a right to re¬ 
summon the witnesses which is not the same 
thing as de novo trial. With respect 1 agree with 
this view of the section. 

[5] It is, however, not necessary for the appli¬ 
cant to go to this extent because the cases upon 
which both the lower Courts have relied, namely 
Shyamapado Deb v. Sunder Das, a. i. r. 1938 
all. 536 and Ghaus Mohammad v. Emperor, 
a. 1 . r. 1941 Lah. 322, themselves justify the re¬ 
summoning of witnesses in a case such as this. 

[6] As I have already pointed out Sri Vishnu 
Prakash recorded statements. He was, therefore, 
a Magistrate who heard and recorded a part of 
the evidence in the enquiry or trial when he was 
transferred and^ the case was again sent to Sri 
C. K. Yarma. Sri C. K. Varma must be deemed 
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within the meaning of the two authorities which 
I have just mentioned to be another Magistrate. 

[7] In the Allahabad case the learned Judge 
says that in order to attract the provisions of 
s. 350, Cr. P C., the first Magistrate must have 
two qualifications. He must have heard and 
recorded the whole or any part of the evidence 
and lie must cease to have exercised jurisdiction. 
This is also the view of the Lahore High Court. 
In both those cases the first Magistrate had not 
heard and recorded any part of the evidence. He 
did not, therefore, possess the first qualification. 
In these circumstances it was held that s. 350, 
Cr. P. C., did not apply to this case. 

[8] In the present case the learned Magistrate 
Sri Vishnu Prakash possessed both tbe qualifica. 
tions namely lie heard and recorded part of the 
evidence and he ceased to have jurisdiction. 
Section 350, Cr. P. C., therefore, did apply to this 
case. When the case went back to Sri C. Ii. 
Varma, he must be deemed in the circumstances 
to be another Magistrate and the accused has a 
right under cl. (l) (a) of s. 350, Cr. P. C., to claim 
to have the witnesses resummoned. 

Co] This position becomes still more clear when 
we remember that the statements of Ram Ratan 
and Adhar were recorded by Sri Vishnu Prakash, 
If C. I{. Varma is deemed not to be another 
Magistrate it does not appear what is to happen 
to the statements of Ram Ratan and Adhar. 
They cannot bo resummoned before Sri C. K. 
Varma. This means either that their statements 
must be ignored or that in spite of the right con. 
ferred upon an accused person their statements 
are to bo read as part of the proceedings of Sri 
C. I(. Varma without their being resummoned 
which is a result which is far from what s. 350, 
Cr. P. C., contemplates. I, therefore, hold that 
the accused was entitled to have the witnesses 
resummoned and reheard even when Sri C. K. 
Varma was once more seized of the case. 

(lol I, therefore, allow the application, set aside 
the order of the learned Magistrate, dated 17-7- 
1951, and remit the case to him to proceed to 
resummon and rehear the witnesses under the 
provisions of s. 350, Cr. P. C. 

C/D.R.It. Application allowed. 
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(LUCKNOW BENCH) 

Agarwala J. 

Mt Thekura and others, Defendants-Appel, 
lants v. Sukhraj Singh, Plaintiff .Respondent. 

Second Appeal No. 11G of 1947, D/- *4 11-1952. 

(a) Stamp Act (1899), S. 2 (15) — List of properties 
allotted to co-owners. 

A partition Chitti signed by only foine of co-sharers 
which merely records the fact that certain property was 
allotted to certain co sharer at a private partition is not 
an instrument of partition and as such it is not required 
to be stamped. A. I. R. 1946 P. C. 51, Disting . 

[Paras 5, G] 

Anno. Stamp Act, S. 2 (15) N 10. 


(b) Registration Act (1908), Ss. 17 (1) (b) and 49 — 
Partition list—(Stamp Act (1899), S. 35). 

A partition Chitti which merely records that certain 
persons named therein have been allotted certain proper- 
ties described therein at a private partition need not be 
registered under S. 17 (1) (b). A. 1. R. 194G All. 200. 
Doubled but foil . [Para 8) 

Even if it requires registration, it can be used for the 
collateral purpose of proving the nature of possession in * 
view of S. 49. [Para 8] 

Distinction between S. 35, Stamp Act, and S. 49, Regis¬ 
tration Act, pointed out. [Para 8] 

Anno. Reg. Act, S 17 N 81 Pts 13, 14; S 49 N 14, 29. 

J. S. T rived i , for Appellants. 

REFERENCES : Courtwise/Cbronological/ Paras. 

(*4G) A. I. R. 194G All. 200 : (I. L. R. (1945) All. 921) 8 
(’46) 194G Oudh W. N. 21G : (A. I. R. 1946 P. C. 51) 7 

Judgment. — This is a defendants’ appeal 
arising out of a suit for possession of a portion of 
plot no. 27SB in Mahal Chitta Singh and demoli¬ 
tion of a building erected on it by tbe defendant- 
appelUnt. The plaintiff and one Jagannath were 
co-sharers in Mahal Chitta Singh. Jagannath 
gave permission to the defendant-appellant to 
construct a building on the plot in suit. In pur- 
suance of the permission, the defendant-appellant 
raised a construction on the plot. The plaintiff- 
respondent filed a suit, which has given riso to 
this appeal, for demolition of this construction- 
and for possession of the plot on the ground that 
one co-sharer had no right to give permission to 
make constructions on a joint piece of land. 

[2] In defence, it was urged that there was a 
private partition between the coslmrers in the 
raahal and the plot in suit had fallen to the lot of 
Jagannath’s predecessor-in-titlc. In support of 
this plea a partition chithi showing the plots 
which had been allotted to Jagannath’s prede- 
cessor-in-titlo was produced by the defendant- 
appellant. Relying on this document, as also on 
other documents, the trial Court held in favour 
of the defendants and dismissed the suit. The 
lower appellate Court, however, held that the 
chittha was an instrument which required stamp 
and also registration and that not being stamped 
nor registered it was not admissible in evidence 
even for a collateral purpose, namely, for the pur¬ 
pose of showing lhe nature of possession of Jagan¬ 
nath or his predecessor.in-title. The lower 
appellate Court, therefore, decreed the suit for 
possession and demolition. 

[3] In this second appeal it has been urged on 
behalf of the defendant-appellant that the parti¬ 
tion chitthi was admissible in evidence, that 
neither stamp duty was payable on it nor did it 
require registration and that, in any case, even i 
it required registration but no stamp duty, it was 
admissible in evidence for tho collateral purpose 
of showing the nature of Jagannath’s possession. 

[4] Unfortunately, the respondent is not repre- 
sented before me—his counsel having intimated to 
this Court that he had no instructions in tho case. 




1^963 jut. aHEKURA v. dukuj 

[ 5 ] The partition chittlia , ex. a-4/dwi is in the 

following terms: , t 4 

“Chitthi (that is, memorandum) of private partition, 
mahal Chatta Singh, ten annas pukhtau.iri, mnuza Man. 
doli, pargana Mahona, tabsil Malihabad, zila Lucknow, 
relnfciDg to the lot of Sheoraang.il Singh \ya Jadanath 
Singh wa Rameshwar Bux Singh, corresponding to 1330 

Fasli.” 

^Then follow the numbers of the plots with their 
description and at the end there is a total of the 
area and the revenue of the whole lot. The docu¬ 
ment is signed by Sheo Mangal Singh and Bhag- 
wan Bux Singh. Bhagwan Bux Singh was the 
other cosharer. The questions are whether this 
document required to he stamped under the 
Stamp Act and to he registered under the Regis¬ 
tration Act. The Stamp Act defines an “instru¬ 
ment” as follows: 

‘"Instrument’includes every document by which any 
right or liability is, or purports to be, created, transferred, 
limited, extended, extinguished or recorded." 

Ex. a4/dwi is certainly a document which 
records the fact that certain property was allotted 
to the lot of certain persons at a private parti¬ 
tion. It is signed by two of the co-sharers. It 
is, therefore, clearly a document by which a 
right or liability is purported to be “recorded”. 
But every instrument is not required to be 
stamped under the Stamp Act. The Stamp Act 
requires only certain kinds of instruments to be 
stamped. Unless ex. a4/dwi is an instrument of 

^ partition, it does not seem to fall under the cate¬ 
gory of any other instrument liable to be stamped 
under sch. 1 , Stamp Act. Can it be called “an 
instrument of partition”? An “instrument of parti¬ 
tion” has been defined as meaning 
“any instrument whereby co-owners of any property 
divide or agree to divide such property in severalty, and 
includes also a final order for effecting a partitiompassedby 
any Revenue-authority or any civil Court and au award 
by an arbitrator directing a partition.” 

For an instrument to be an “Instrument of 
partition” it is necessary that there should be 
more than one owner of the property, that they 
should divide the property or agree to divide the 
property in severalty. The document must, on the 
Jface of it, show that the co-owners of a particular 
property have agreed to divide that property or 
have actually divided that property in a parti¬ 
cular manner. 

[6] The document in question does not exhibit 
an agreement between the parties to divide the 
property. It does not also exhibit a division of 
property. In order that there may be a division of 
property within the meaning of the expression 

, Instrument of partition”, the deed of partition 
must mention the entire property which is divided 
and its division must be shown in separate lots 
between the co-owners. Nothing of the sort has 
been done in ex. a-4/dwi. It merely records that 
certain property was allotted to certain cosharers. 
Ibis falls short of what the definition of the ex¬ 
pression “Instrument of partition” requires. In 

| gy opinion the chittha in question ex. a-4/dwi is 
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fi, ex. a- 4 /dwi is in the not an “Instrument of partition.” As such, it did) 

not require to be stamped. 

dum) of private partition, [ 7 ] The lower appellate Court has relied on a deci- 
,s pukhtnunri, mnuza Man- s j on 0 j p r j Y y Council in Ram Rattan v. Parma 
Malihabad zila Lucknow, Nand 1946 0 udh W. N. 216 (P. C.) In that case 

^h^corrSponding \o 133G it was hold by the Judicial Committee that certain 

documents which were marked c and d and which 
of the plots with their were stated to be “Partition Chitthas” required 
there is a total of the to be stamped under the Stamp Act and that not 
!c whole lot. The docu- being so stamped, were not admissible in evidence 
xngal Singh and Bhag- for any purpose whatsoever—even for a collateral 
an Bux Singh was the purpose. The terms of the documents C and i> 
stions are whether this are not mentioned in the judgment. It is quite 
e stamped under the possible that the two documents in that case taken 
stored under the Regis- together amounted, in substance, to “an instru- 
Act defines an “instru- ment of partition”, as defined in the Stamp Act. 

The 8ame, in my opinion, cannot be said about 
:y document by which any Ex. A4/DWI in the present case. 

; to be, created, transferred, [ 3 ] The next question is whether the document 
1 or rccon cd. E x. A4mvl rC q U ires registration. In my opinion it 

y a document which j s an instrument which required registration. Sec- 
in property was allotted 4 j ou ^ Registration Act, states what documents 
ns at a private parti- mus t he registered. The relevant clause (b) runs 
0 of the co-sharers. It as follows : 

locumeut by which a “Other noil testamentary instruments which purport or 
)rted to be “recorded”, operate to create, declare, assign, limit or extinguish 
5 not required to be whether in the present or in future any right, title or 
‘ mui interest, whether vested or contingent, of the value of one 

) ACt. ine otamp Act hundred rupees and upwards, to or iu immoveable pro 
> of instruments to be perty.” 

WI is an instrument of In my judgment, the document ex. ai/dwi does 
to fall under the cate- purport to “declare” the right, title or interest 
snt liable to be stamped of certain cosharers in certain property. It says 
Can it be called “an that certain persons named therein have been 
\n instrument of parti- allotted the property described therein at a private 
meaning partition. If the matter were res Integra, I would 

“JS'tSt, 0 !. SLSE£3 U “‘ «>is K. H/mvi, fell within 

ffcctinga partition.passcdby pin view of cl. (b) of s. 17, Registration Act, 
y civil Court and au award and required registration. As against this view, 
rtition.” however, learned counsel for the appellant has- 

)0 an “Instrument of invited my attention to the case of Abdul Haq v. 
that there should be Mohammad Hashim , a. i. r. 1946 all. 200. 
the property, that they In that case certain Chitthas of partition were held 
or agree to divide the not to require registration. It was observed : 
document must, On the "The question whether partition Chitthas require regist- 

)-Owners of a particular f at * on llu ? er 4 S - U) «h) be decided with reference 
a* n ‘ « i to tne contents and nature of the document and the sur- 

divido that property or rounding circumstances in each particular case.” 

property iu a parti- The terms of the chitthas in that particular 

case have not been set out. The question whether 

uestion does not exhibit the document required registration was considered 

parties to. divide the on the footing whether the document was a deed 

30 exhibit a division of of partition or not. Apparently, it was not brought 

ire may be a division of to their Lordships’ notice that even though the 

ming of the expression document is not a deed of partition, it may require 

the deed of partition registration. Section 17, cl. (b) lays down that a 

roperty which is divided document must be registered if it declares “any 

i shown in separate lots right, title or interest in immoveable property of 

othing of the sort has the value of one hundred rupees or more. It is not 

It merely records that necessary, therefore, that under the Registration 

ed to certain cosharers. Act partition chitthas must amount to partition 

e definition of the ex- deeds. It is enough that they merely declare a 

partition requires. In particular cosharer's right in a particular lot al. 

question ex. a-4/dwi is lotted to him at a particular partition. Their 
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Lordships further held that even if the document 
Required registration, it could be used for the col- 
lateral purposes of showing the nature and charac- 
Iter of possession of the party concerned. This 
'follows from s. 10 , Registration Act. I respectfully 
agree with this view and hold that even if ex. a4/ 
dwi required registration it could be used for the 
collateral purpose stated above. The distinction 
between s. 19, Registration Act, and s. 85, Stamp 
Act, may here be noted. If a document is not 
stamped, s. 35, Stamp Act, makes it inadmissible 
for any purpose whatsoever i. e., it cannot be used 
[even for a collateral purpose. But if the document 
is either properly stamped or is not required to 
be stamped but is require 1 to bo registered, s. 19 
declares it to be inadmissible for the purpose of 
effecting any right in immoveable property, com. 
prised therein, or be received ns evidence of any 
transaction affecting such property, but it permits 
such document to be used as evidence of any col- 
[lateral transaction not required to be effected by 
•a registered instrument. 

[9] The learned Judge of the Court below was 
in error in excluding the document from conside¬ 
ration. In view of the above, the appeal must be 
allowed, the order of the Court below sot aside 
and that of the trial Court restored. As the res. 
pondent is not represented I make no order as to 
costs of this appeal. The appellant will have his 
costs in both the Courts below. 

13,'R.S. Appeal allowed. 
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Safbu and Chatcrvedi JJ. 

Rajhunath Narain Mathur, Applicant v. 
Union of India , Opposite Party. 

Misc. Writ Applu. No, C72 of 1952, J)/- 2e-ll-1952. 

(a) Constitution of Indio, Art. 310 — Compulsory 
retirement — (State Railway Establishment Code, 
Vol. II, Rule 2046 (2) (a)). 

The Railway authorities have an unfettered option to 
retire a person at the age of 55, though, normally speak- 
ing, they are expected to continue persons in employment, 
unless they are inefficient, until they reach the age of CO. 
The word “ordinarily" in Rule 204G (2) (a) does not take 
away their right to retire him. [Para 3] 

(b) Constitution ol India, Art. 226—Interference. 

Railway authorities—No statutory or legal duty to keep 

railway servant in employment until uge of GO — No grie¬ 
vance made out — No interference by High Court. 

[Pam 3] 

Dr. X. P. Asthana and Hari Suarup, for Applicant. 

Sapru J. —This is an application tinder Art. 22 G 
of the Constitution which bus been presented to 
this Court by a Railway clerk who has been given 
notice by the Railway authorities that he will 
have to retire on the attainment of 55 years of 


“A ministerial servant who is uotgoverned by sub cl (M 
may be retired to retire at the age ol 55 years but 
should ordinarily be retainel in service, if he continues 
efficient, up to the age ol GJ years. He must not be retain 
ed alter that age except in very special circumstances 
which must be recorded in writing, and with the sanction 
ol the competent authority.” 

[3] The point which has been urged is that a 
right has beeu conferred under this rule on an 1 
employee to be retained in service till the age of 
GO. That right, however, is subject to the reserve- 
lion that ho must be efficient. Dr. Asthana’s 
argument is that the word “ordinarily” restricts 
the discretion of the Railway authorities aud that 
they are. except where the employee is inefficient, 
expected to retain a Railway employee in service 
until he reaches the age of GO. He contends, 
therefore, that the applicant is entitled to conti' 
nue in service until the age of CO years. It is 
further urged that his services could be dispensed 
with only after he had been given an opportunity 
to show cause why he should not be retired at the 
age of 55. Dr. Asthana says that he could be 
retired only if he was found to be inefficient and 
charges of inefficiency should have been supplied 
to him for an explanation. Wo are unable to 
accept this argument as correct. The Railway 
authorities have an unfettered option, in our opi¬ 
nion, to retire a person at the age of 55, though, 
normally speaking, they arc expected to continue 
jiersons in employment, unless they are ineffici¬ 
ent, until they reach tho age of GO. But it is 
solely for them to decide whether a man shall be 
retained or not after the age of 65. Tho word 
“ordinarily” does not take away their rights to 
retire him and it cannot bo ignored. So in order 
to arrive at the conclusion whether a person is or 
is not sufficiently efficient to be allowed to be 
retained in service till the age of GO, it is not 
necessary for them to frame regular charges and 
give the employee an opportunity of explanation. 
Be that as it may, the important point about this 
case is that what in the case of tho applicant the 
Railway authorities did was neither to dismiss 
nor to censure him. They have merely exercised 
the right which they possess under the terms of 
his contract of service to indicate to him that his 
services will not be required after ho reaches tho 
age of 55. They were, in any view of the case, 
under no statutory or legal duty to keep him in 
employment until the age of 6i> and the applicant 
cannot make a grievance of the fact that the 
Railway authorities are not prepared to allow 
him to continue in office. 

[4] Thus there is no force in this application. 

It is accordingly dismissed. 

AlV.S.B. Application dismissed. 


ago. 

[2] Now, our attention has been drawn to a 
recent change in the State Railway Establishment 
Code, vol. H. Sub-rule (2) (a) of n. 2040 of that 
Code lays down that: 


Allahabad 353 


1963 


Swami Dayal y. State (Beg J.) 


A.I.R. 1953 Allahabad 353 (Vol . 40, C. N. 150J 

(LUCKNOW BENCH) 

Beg J. 

Swami Dayal, Accused-Applicant v. State. 

Criminal Revn. No. 48 of 1951, D/- 26-4.1952. 

(a) Arms Act (1878), Ss. 4, 19 (0—Pistcl in broken 
and unworkable condition—License is required for its 

* possession — Pistol not losing its character as pistol 
and still usable as arm with some repairs—Possession 
of same without license is punishable : G Mad. GO 
(F. B.), held Dissented from in *21 Mad. 3G0 (F. B). 

[Para 5j 

Anno. Anns Act, S. 4 N. 9; S. 19 N. 12. 

(b) Criminal P. C. (1898), S. 103 — Search raid— 

Witnesses not from locality—Search held not neces¬ 
sarily vitiated especially where object oi search would 
have been frustrated. [Para G] 

Anno. Cr. P. C.,S. 103 N. 4, 7. 

• (c) Arms Act (1878), S. 19 (f) — Recovery of arm 

from room—Accused admitting that room belonged to 
him—It cannot be contended that room was not in his 
exclusive possession. [Para 7] 

Anno. Arms Act, S. 19 N. 10. 

(d) Criminal P. C. (1898), S. 439 — Point not taken 
in grounds of revision cannot be argued. [Para 7) 

Anno. Cr. P. C., S. 439 N. 44. 


Quazi Farooq Hasan for N. Banerji , for Applicant', 
S. N. Srivastava jor Govt. Advocate, for the Slate. 

REFERENCES : Courtwise/Chronological/ Paras. 
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4S Cri. L. J. 17). 7 

Order. — The applicant Swami Dayal was 
employed as a gateman at a Railway level cross¬ 
ing at Gunti xo. 251/ c near Motiganj Railway 
Station. Daring the night hetweon 15 and 16 - 6 - 1949 , 
a police party headed by the Circle Inspector Shri 
Sukhbir Singh went in search of some dacoits to 
village Nibhwa. They had an encounter with the 
dacoits who fled away and were chased. In the 
early hours of the morning the police party hap. 
pened to pass by the outpost where the accused 
Swami Dayal was posted. The Circle Inspector 
made a search of the room occupied by the accused 
and recovered a country made pistol (ex. ii) from 
there in the presence of the search witnesses 
Thereupon the applicant Swami Daval was prose- 
cuted under S. 19 (f), Arms Act. 


[ 2 ] The accused admitted that the room fro 
which the pistol was alleged to have been r 
covered belonged to him. According to his slat 
ment, nothing incriminating was recovered fro: 
the room and the case was launched against hi) 
as a result of his enmity with the police. 

[3] The trial Court found the accused guill 

‘ ™ m 7 eW ? f „ the fact «»* ‘he pistol recoverc 

nf nl! m ful1 ™ kiDg 0rder a sentem 
of onlj two months rigorous imprisonment wif 


i Jt ] J h q e accuse T d , went ln appeal before 
earned Sessions Judge of Gonda, who upheld 

0f S he tnal Court ftnd maintained 
conviction and sentence of the accused 

1953 All/45 & 46 


[5] The accused has come in revision to this 
Court and the learned counsel appearing for him 
has urged three points in his favour. The first 
point argued by him is that the pistol itself was 
not quite fit for use and, therefore, it could not 
be an "arm" within the definition of that term in 
s. 4, Arms Act. Ke invited my attention to the 
statement in the recovery list that the handle of 
the pistol was partly rotten and both its triggers 
were out of order and a string was tied to the 
barrel in two places. The finding of the trial 
Court regarding the condition of the pistol is that 
it was partly broken and unworkable. Under the 
above circumstances his argument was that ad¬ 
mitting that the pistol was recovered, it had 
ceased to be an arm under the Arms Act. The 
evidence indicates that the pistol had not lost its 
character as pistol. With a certain amount of 
repair it could easily be used as an arm. Under 
these circumstances I am of opinion that the 
article recovered should be considered to be an 
article for which a licence was needed and the 
possession of the same would be punishable under 
the Arms Act. 

In this connection the learned counsel relied 
strongly on Queen v. Sidappa, 6 Mad. CO (f.b.), a 
Full Bench decision of the Madras High Court, in 
which it was laid down that a gun rendered un- 
serviceable by the loss of the trigger does not fall 
within the definition of "aims” in s. 4, Anns Act, 
1878, and that the possession of such a weapon 
without a license is no offence. This ruling would 
no doubt to a certain extent support his conten¬ 
tion. I, however, find that the law laid down in 
this ruling was subsequently reconsidered by a 
Full Bench of the Madras High Court reported in 
Queen-Empress v. Jayarami Reddi, 21 Mad. 360 
(f.b.) and the view taken in the previous case was 
dissented from. According to the view taken in 
this case the test in such a case is not so much 
whether the particular weapon is serviceable as 
a fire arm but whether it has lost its speoific 
character and has ceased to be a fire arm. I 
respectfully agree with the view expressed in this 
ruling. If a contrary view were to be held, it will 
enable any person wanting to circumvent the pro¬ 
visions of law to take out some small part like a 
screw from an arm and keep the arm in his pos¬ 
session and it would not be possible to convict 
him merely on the ground that the instrument 
itself was unworkable at the time. The first point 
raised by the learned counsel, therefore, appears 
to have no force. 

[6] The second point argued by the learned 
counsel was that the provisions of s'. 103 , Criminal 
B. U., with regard to search wore not strictly 
complied with as the witnesses were not the wit¬ 
nesses of the locality. The statement of the Circle 
Inspector showed that he had proceeded from the 
police station on information that a gane of 
dacoits had collected in the cabin of Swami Dayal 
gate-keeper for the purpose of committing dacoity 
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When he reached the spot, he came to know that 
the gang had already left the room of Swami 
Dayal and wore on the move for the purpose of 
committing dacoity. lie traced them, surrounded 
them and apprehended a number of them. Some 
of them confessed their crime. The Sub-Inspector 
came back and immediately took the search of 
the room of Swami Dayal and recovered this 
incriminating article from the said place. It is 
evident that under the above circumstances the 
Sub Inspector had no time to go to the village or 
to the station and to collect men from there for 
the purpose of effecting a search. In cases where 
such a raid is contemplated, it is usual for the 
police officer to take witnesses along with him so 
that they may serve as search witnesses when the 
occasion arises. Under such circumstances if he 
goes to look for independent witnesses, the very 
purpose of search might le defeated. A search is 
not vitiated by non-compliance with the provi¬ 
sions of s. 103, Criminal P. C., a breach of which 
will only put the Court on guard and incline it 
to scrutinise evidence of witnesses more closely. 
The effect of such irregularity will, however, 
depend on the circumstances of each particular 
case. In view of the special circumstances and the 
difficulty in which the Circle Inspector was placed, 

I think the conduct of search by him with the aid 
of the search witnesses available to him at the 
time cannot ho characterised to be in any way 
improper and cannot, in any case, have the effect 
of sweeping away the results of such a search. 
The search appears to me to be a genuine one. 

[7] The third point raised by the learned counsel 
is that the room in question was not in exclusive 
possession of the accused. In this connection ho 
has relied on Clutta v. Emperor , 1947 oudh w. N. 
82. This point was not taken in the grounds of 
revision. Even on merits 1 do not think that it 
can bear scrutiny for a moment. The accused 
himself has admitted in his statement that the 
cabin belonged to him. He has not stated that 
any ono else was living with him at tho time. 
Under these circumstances 1 am of opinion that 
this point also has no force. 

[8] Having heard learned counsel at length I 
am of opinion that this revision has no substance. 
It is accordingly dismissed. 

ClIi.G.D. Revision dismissed . 
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Sapru and Chaturvedi JJ. 

Ram Narain Tewari, Applicant v. Ram 
Chancier Sluirma and others, Opposite I arty. 

Writ Cbbo No. 7900 of 1901, D/- 16-12-1952. 

Houses and Rents — U. P. Temporary Control of 
Rent and Eviction Act (3 of 1947), S. 17 — Rules 
under, Rr. 6 and 7—(Constitution of Ineia, Art. 226.) 

Where a tenanted portion of the honsa occupied by tho 
landlord falls vacant and the lUnfc Control Officer diets 
tho same to a third person on ground that his need is most 
genuine, without even applying his mind to the question 
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whether the claim of the landlord was bona fide or not 
and without even consulting the landlord whether the 
tenant is acceptable to him. the order of allotment con¬ 
travenes Rr. 6 and 7 and cannot stand. [Prs. 3, 4 } 

P. A\ Shtikla , for Applicant; J. N. Agarwala , for 
Opposite Party . 

Sapru J. —This application has been presented 
on behalf of Sri Ram Narain Tewari’s trust by his 
managing trustee, Har Narain Swami. The dispute ^ 
relates to house no. GO/s Purani Dal Mandi, 
Kanpur. Of this house the trust is admittedly the 
owner. According to the case put forward by tho 
trust in tho affidavit, which has been filed on 
behalf of it by Lokendra Bahadur, the pairokar of 
the trust, the trust was occupying a substantial 
portion of this house. The other portion was in 
the occupation of one Shyam Lai Vaid. Ho died 
and his nephew had to leave tho house. 

[ 2 ] It is necessary to go into the circumstances 
which compelled him to leave the house. On tho 
house being vacated the trust started, according 
to the affidavit filed by it, immediately taking 
occupation : and wrote to the Rent Control and 
Eviction Officer on 10.9-1951, that it had started 
occupying the house. An application was also sent 
by the trust to the Rent Control and Eviction 
Officer for the allotment of that portion to it. 
The Rent Control and Eviction Officer did not, 
however, allot that portion to the trust. An 
allotment order was, however, made by him in 
favour of opposite party no. 1 on tho ground N 
thai tho need of tho applicant was most genuine. J 
In passing this order the Rent Control and Evic¬ 
tion Officer overlooked tho provisions of Rr. G and 7 
framed under s. 17, Rent Control and Eviction 
Act. Rule G requires the District Mngistrato to 
permit tho landlord to occupy an accommoda¬ 
tion which has fallen vacant or is likely to fall 
vacant if it is bona fi le needed by him (i. c. tho 
landlord). There is nothing to show in the order 
which was passed by tho Rent Control and Evic¬ 
tion Officer, that he exercised his mind on tho 
point whether the need of the landlord was of a 
bona fide character or not. The sole consideration 
with him appears to have been the fact that tho 
need of the applicant was most genuine. To tho 
question whether the need of the landlord, which 
was a trust in this case, was of a bona fide charac- 
ter, he did not apply his mind at all. 

[3] The second error into which tho Rent Con¬ 
trol and Eviction Officer has fallen is this. Un¬ 
doubtedly a portion of this house was in tho 
occupation of the landlord, for it was in the 
occupation of tho agents of the trust. Their oc¬ 
cupation was on behalf of the trust landlord. ^ 
Before passing any order in regard to tho allot¬ 
ment of that portion, it was obligatory on the 
Rent Control and Eviction Officer under R. 7 
framed under s. 17 of tho Act to consult the owner 
and to make, as far as possible, the allotment in 
accordance with tho wishes of the owner. The 
purposo behind this rule appears to be to provide 
an opportunity to the landlord to have his say 
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in regard to any proposed allotment of his house. 
Possibly, this rule has been enacted as it is intended 
that a person, who is unacceptable to the land¬ 
lord, should not be forced upon him if he, i.e., 
tho landlord, is occupying a portion of the house 
himself. In any view of the case it was incumbent 
on tho Rent Control and Eviction Officer to con- 
* salt tho landlord beforo proceeding to make 
arrangements in regard to the vacant accommo¬ 
dation and this he has failed to do in this case. 

[4] Looking, therefore, at the case from tho 
point of view of both nr. G and 7, we have been 
driven to tho conclusion that tho order of the Dis¬ 
trict Magistrate cannot be allowed to stand. There 
is, as we have pointed out, no real controversy as 
regards tho facts. We, therefore, set aside the 
order of the Rent Control and Eviction Officer 
dated 15-10-1951, and direct him to re allot the 
disputed portion of tho house after consulting the 
landlord. He must in doing so keep in view the 
provisions of Rr. G and 7 of s. 17, Rent Control 
and Eviotion Act. We allow this application with 
costs. 

[5] We have looked at the counter-affidavit 
filed on behalf of the opposite parties and are 
satisfied that a denial of the facts stated in para. 2 
of tho affidavit cannot J>e read into it. 

A/K.S. Application allowed. 


that tho shop was constructed by his father who 
died in 1939. This defence was not believed. 

[3] The relevant portion of s. 30, cl. (c) of tho 
Forest Act is: 

“The Provincial Government may by notification in the 
Official Gazette prohibit from a date fixed as aforesaid the 
breaking up or clearing for cultivation, for building, for 
herding cattle or for any other purpose, of any land in any 
such forest." 

Section 33. The relevant portion of s. 33, sub. 
s. (i) (c) is : 

“Any person who commits any of the following offences 
namely, contrary to any prohibition under S. 30 breaks up 
or clears for cultivation or any other purpose any Ian 1 in 
any protected forest, shall be punishable with imprison- 
ment for a term which may extend to six months or with 
fine which may extend to five hundred rupees or with 
both." 

It is clear that the prohibition about erecting 
any building ordered under R. 6 mentioned above 
does not come within the powers given to the 
Provincial Government under s. 30, cl. (c) and 
that even if such a power can be deemed to como 
under s. 30, any contravention of the rule does 
not make out any offence under s. 33. No other! 
clause of 3. 33 of sub s. (l) except cl. (c) can have 
any bearing on this question and even cl. (c) refers 
to the breaking up or clearing for cultivation or 
any other purpose of any land in any protected 
furest contrary to any prohibition under s. 30 . 
The construction of a house by itself does not 
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Raghubar Dayal and Atma Charan JJ. 

State v. Hiralal, Respondent. 

Criminal Appeal N’o. G-10 of 1951, D/. 6-1-1953. 

Forest Act (1927), Ss. 30, 32 and 33 — U. P. Forest 
Rules, R. 6. 

Rule 0 in its general form cannot be said to bo framed 
withiu the rule-making power of the Government under 
S. 30 or S. 32. Consequently, any contravention of the 
Rule does not make out any offence under S. 33. 

a r» . _ [Paras 3 and 11] 

Anno. Forest Act, S. 30 N. 1; S. 33 N. 1. 

D. P. Uniyal , Dy % Govt. Advocate, for the State: 
O. P. Tandon , for Respondent. 

Raghubar Dayal J. _ This is a Government 
Appeal against the acquittal of Hira Lai of an 
offence under 6.33, Forest Act (16 of 1927 ) by tho 
Additional Sessions Judge of Kumaun who set 
aside the order of conviction by a Judicial Magis- 
trate of Lansdowne. 

[ 2 ] Hira Lai, opposite party, constructed a 
house on a portion of plot no. 288 which was a 
Qatser-e-Eind plot. Rule G of the Rules made by 
| the Governor in 1939 and notified in Notification 
f no. 857/XIV-1928, dated 3-8-1939 and published in 
the Government Gazette of U. P. dated 5 - 8 - 1939 . 

Part i. a, at p. 249, is : 

XL * ~ on unmeasured land with¬ 

out the permission of tho Deputy Commissioner.” 

Theso rules were made under ss. 30 and 32 , 
orest Act. Hiralal was prosecuted because ho 
made these constructions without the permission 
of the Deputy Commissioner. His defence was 

< 


come within tho expression of breaking up or 
clearing land. 

[4) Theio was no allegation against tho appli¬ 
cant that ho bad cleared up or broken land. There 
was no evidence about it. The opposite party was 
not questioned about it by the learned Magistrate. 
On the other hand, the evidence on tho record 
makes it quite possible that tho laud of plot 26 s 
was actually broken up or cleared by Ram Dayal, 
father of the opposite party. (His Lordship refer¬ 
red to the evidence on the point and proceeded.) 

[5-9] In view of this statement it is quite 
possible that the land had been cleared and 
broken up hy Rnm Dayal, father of the accused 
and that the accused himself did not commit anv 
offence under s. 33 in connection with tho clear- 
ing and breaking of land. 

[lo] Further the rule about not constructing 
the house without tho permission of the Deputy 
Commissioner does not appear to come under any 
of the provisions mentioned in s? 32 with respect 
to which the Provincial Government could make 
rules. It might have come under the provisions of 
cl. (k) of that rule which gives tho Government 
power to make rules to regulato protection and 
management of any portion of tho forest closed 
under s. 39. There is nothing on tho record to 
show that plot no. 288 lies in any such closed 
area of the forest. 

Ill] The learned Deputy Government Advocate 
ha3 been unable to show us any notification under 
s.80 dedarmg that any portion of the forest 
would bo closed for a certain term. It follows, 
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therefore, that this R.6 in its general form cannot 
be said to be framed within the rule-making 
power of the Government under s. 30 or s. 32, 
Forest Act. 

[ 12 ] The result is that the opposite party 
cannot be held guilty of contravening any rule 
made under s. 32, Forest Act. 

[13] In view of the above, we are of opinion 
that Iliralal has been rightly acquitted of the 
offence under s. 33, Forest Act. We, therefore, 
dismiss the appeal. 

A V.Pi.D. Appeal dismissed. 
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Parshottam — Appellant v. State. 

Criminal Appeal No. 793 of 1952, D/- 1G. 10.1952. 

(a) Penal Code (1860), Ss. 302, 304 and 325 — Ap- 
plicability. 

Quarrel between accused and deceased for latter’s refusal 
to allow accused to take water from his channel—Next 
day accused following deceased with lathi and after some 
distance suddenly giving him lathi blow on leg—Deceased 
falling down—Accused giving another severe and smash¬ 
ing lathi blow on head of deceased resulting in fracture of 
skull, compression of brain with profuse bleeding and 
ultimately resulting in his death—Intention to cause 
death, held must be presumed in the circumstances ns the 
nttack was deliberate, planued and cold-blooded—Offence 
falls under S. 302 and not under S. 304 or S. 325 : 19 
Mad. 483 and A. I. It. 1953 All. 203, Iiel. on; 193G All. 
L. J. 333, Disting. [Paras 8,11] 

Anno. Penal Code, S. 300, N. 33, 34; S. 304, N. 1; 
S. 325, N. 4. 

(b) Penal Code (1860), S. 302—Sentence—(Criminal 
P. C. (1898), S. 367 (5)). 

Death caused by single injury caused by lathi blow on 
head—Attack premeditated, cold-blooded and well calcu¬ 
lated—Appropriate sentence is death—Mere fact that State 
Government may commute sentence of death into one for 
transportation for life is no ground for awarding lesser 
penalty. [Para 12] 

Anno. Penal Code, S. 802, N. 2. 

I‘. C. Cliaturvedi — for Appellant; Assistant Govern¬ 
ment Advocate, J. E. Bhatt—for the State. 
DEFERENCES ; Courtwise/Chronological/ Paras. 

(’52) Hemant Prasad v. State, D/- 1-5-1952 (S. 0.). 7 

(’07) 29 All. 282 : (5 Cri. L. J. 130). 9 

(’36) 1936 All. L. J. 333. 10, 11 

(’52) 1952 All. L. J. 546 : (A. I. R. 1953 All. 203). 10 

(’96) 19 Mad. 483 : (1 Weir 298). 9 

Agarwala J_This is an appeal by Parsotam 

Ahir, aged 10 years resident of Sakaldiha, police 
station Balua, district Banaras, against his con¬ 
viction under 8. 302, Penal Code, for the murder 
of Sri Raj Kishore Singh on 8-10-1950, and the 
sentence of death. There is also before us the 
usual reference for the confirmation of the sen¬ 
tence of death. 

[2] Sri Raj Kishore Singh was a retired Addi. 
tional Commissioner of this State. After retire¬ 
ment he settled down in village Sakaldiha and 
took to gardening. He used to go from his house 
every morning to his groves with his son, Sri 
Sauat Kumc,r Singh. Both of them used to return 
at about 9 a. m. for tea and again go to the groves 
and return at midday for their lunch. The appel- 
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lant had his fields near the groves of Sri Raj 
Kishore Singh. There were certain ponds from 
which he used to water them, but it appears that 
in the year 1950 these ponds had not enough 
water for irrigation purposes. Sri Raj Kishore Singh 
used to water his groves from another pond nearby. 

The prosecution case was that as the appellant 
could not obtain sufficient water from the other * 
ponds, he tried to divert to his own plots the 
water of the pond from which Sri Raj Kishore 
used to water his groves. He could have done this 
only by diverting the channels which had been 
dug by Sri Raj Kishore Singh from the pond to 
his own groves. Sri Raj Kishore Singh was not 
agreeable to this and prevented the appellant 
from carrying out his intention. The appellant 
appears to have resented this very much and took 
it to heart. He complained about it to several 
persons, but no one would help him. This inci¬ 
dent happened on 7-10-1950. The next day, that 
is, 8-10-1950, when Sri Raj Kishore Singh was 
returning from his groves at about midday after 
having sent his son to the labourers working in 
the groves,'the appellant armed with a lathi 
followed Sri Raj Kishore Singh to some distanco 
and when Sri Raj Kishore Singh was half way 
on the mend of the field of one Mahadeo Lohar, 
gave him a lathi blow on the right leg. On receiv. 
iug the blow, Sri Raj Kishore Singh fell down on 
the ground and then the appellant gave him a 
smashing blow on the head, resulting in profuse r 
bleeding and in the fracture of the skull bone. 
Raj Kishore Singh expired the next morning, at 
about 4 A. M. 

[ 3 ] The incident is alleged to have been seen 
by Sri Raj Kishore Singh’s son, Sanat Kumar 
Singh, and some other persons who were water¬ 
ing the fields in the neighbourhood at the time. 

[ 4 ] The first information report of the incident 
was lodged by Sanat Kumar Singh on 8th October 
within about an hour of the incident. Dr. J. P. 
Gupta, medical ofiicer in charge of the Sakaldiha 
Dispensary, was immediately called. He found 
that the injury on the head was grievous and 
thought that Sri Raj Kishore Singh who was 
unconscious might die and opined that the Civil 
Surgeon be called. The Civil Surgeon was also 
called from Banaras, but he could render no help 
and Sri Raj Kishore Singh expired, as already 
stated. Dr. J. P. Gupta examined the injuries 
when Sri Raj Kishore Singh was unconscious on 
8th October at 5 v. m. He found that there was 
a bruise on the outer aspect of the right leg 
2" and also a contused wound 3" * uptor 
the bone on the left side of the head, 5" above 
the ear with fracture of the skull bone, with 
symptoms of compression of the brain. The post¬ 
mortem examination was held on 9-10-1950 at 
Banaras at about 1-30 r. M. According to tho 
report of tho Civil Surgeon, there was a contused 
wound on the top of the head, on the left side, 

2 J" long x J" wide, bone deep, with contusion in 
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an area 12 " x io", and there was bleeding from 
the wound. He also found a contusion 16" x c", on 
the right leg. Internal examination of tho body 
showed a fissured fracture of the vault, running 
from ear to ear, 10 " long. At the back it enclosed 
an area, with one limb 3>", another i" and the 
third 3" all depressed. Tho membranes of tho 
* brain were deeply congested. The brain was 
covered with a blood clot on the right side, which 
was mostly i" thick. The cause of death, ac¬ 
cording to tho doctor, was fracture of the skull 
as a sequel of the contused wound on the head 
caused by a blunt weapon such as lathi. 

[5] The appellant denied the commission of the 
offence. 

[6l The prosecution produced Sanat Kumar 
Singh, Dinger, Mossey, Dasa and Sarabjit as eye¬ 
witnesses of the occurrence in support of its case. 
We have examined their statements and have no 
reason to disbelieve them. In concurrence with 
the findings of the learned Sessions Judge, we 
are of opinion that the appellant caused the in¬ 
juries to Sri Raj Kishore Singh which brought 
about his death, as nlleged by the prosecution. 


i 


[7] The question then is what offence tho 
appellant has committed. It was strenuously urged 
that the offence committed by the appellant 
should bo considered to be one of causing grievous 
hurt under s. 325, Penal Code. In support of this 
contention, a recent unreported decision of the 
Supreme Court, Hemant Prasad v. State, decided 
by Fazl Ali and Vivian Bose JJ. on 1.5-1952, was 
cited. In our opinion, that decision has no appli¬ 
cation whatever to the facts of the present case. 
In that case the facts were that three persons 
suddenly came from behind and attacked tho 
deceased with lathis while he was walking. The 
deceased would have normally taken another 
route, but since he had some particular business 
on the day of the marpit, he had taken that 
particular route. There was no evidence to show 
that the appellant knew that the deceased was to 
pass that way. The injuries caused to the deceased 
were four in number, including one contused 
wound on the back part of the crown of the head 
. which caused a fracture of the skull and resulted 
in the death of the deceased. The other injuries 
were minor and simple in nature. There was no 
evidence as to which of the assailants had caused 
the minor injuries. In these circumstances, the 
Supreme Court held that it could not be presumed 
that the appellants had tho common intention of 
murdering the deceased, but that the presumption 
could be made that the assailants had at least 
the common intention of causing grievous hurt” 
to the deceased. Their Lordships, however, went 
on to observe : 

f>,n The M UeS 4 tionwhafc Wfls the intention of 

I ? 11 depend on the {Mt3 01 -d* »nd 

Tw ! ,8 1 dlreet °F Circumstantial evidence to show 
that the intention of the assailants was to kill the victim, 

k m ‘ Voanl Code - would be justified 
<nen xn a case like the present.' 


Having regard to the facts of that particular case, 
their Lordships, however, held that the appellants 
in that case were guilty of causing grievous hurt 
only under s. 325, Penal Code. 

[$] The present case differs from the case before 
the Supreme Court in several respects. In the 
first place, in the present case it is known 
who caused tho fatal injury on the head which 
resulted in death. It was the appellant himself 
who caused it. In tho second place, the circum¬ 
stances attending the attack on the deceased sug¬ 
gest that the appellant had the intention to kill 
the deceased. The assailant took to heart tho 
refusal of the deceased to allow him to carry 
water through the channels which had been con¬ 
structed by the deceased to bring water from tho 
pond to his own groves. A day later, the appel¬ 
lant complained about this to other persons and 
on receiving no help from them, he was seen the 
next day following the deceased armed with a 
lathi and, after the deceased had proceeded to 
some distance he struck the deceased on the leg 
and then when the deceased had fallen down on 
the ground, he gave him a smashing blow on the 
head. We have also seen that the blow struck 
was very severe, as it caused a big fracture and 
compression of the brain, and rupture of tho 
membranes and profuse bleeding. Tho attack 
was deliberate and planned. It was cold-blooded 
as no quarrel had taken place immediately beforo 
the attack was made—the quarrel had taken place 
a day earlier. The smashing blow on the head 
was given when the deceased had fallen down. It 
was given on tho most vital part of the body 
with great severity. All these circumstances, to 
our mind, point to only one conclusion, and to 
no other, namely, that the intention was not 
merely to cause injuries to the deceased but to 
kill him. The present case, in our opinion, falls 
within the general observations of the Supreme 
Court which had been quoted abovo by us. 

[9] The Supreme Court relied inter alia on 
Bliola Singh v. Emperor, 29 ALL. 262. In that 
case (Bliola Singh v. Emperor) which was 
decided by this Court, reliance had been placed 
upon a Madras decision, QueciuEmpress v. Duma 
Baidya , 19 Mad. 483. In similar circumstances, in 
the Madras case, one man had given a lathi blow 
on the head, fracturing the skull, and two other 
persons had inflicted other simple injuries on tho 
deceased. It was held that the person who had 
inflicted the blow on the head which had resulted 
in the death of the deceased was guilty of murder. 
We think that the ratio decidendi of the Madras 
case applies to the facts of this case. 

[ 10 ] It was further contended that if s. 325 , 
Penal Code, did not apply to the facts of the 
present case, the case would at the most fall within 
tho purview of s. 304, Penal Code, and in this con¬ 
nection a decision of this Court in Perana v. 
Emperor , 1936 all. l. j. 333 , was cited. In that 
case the prosecution version that the attack on 
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the deceased was cold-blooded and that it was not 
due to any immediate quarrel between the as¬ 
sailants and the deceased, does not appear to have 
been accepted by the Court as would appear from 
the following observations : 

Wo think that it is almost certain that there must 
have been some quarrel about this matter and that that 
was t Lc immediate cause of the trouble between the 
parties.*’ 

In the circumstances, the Bench did not draw 
the inference that there was an intention to kill 
but held that the accused intended to cause in¬ 
juries which were likely to cause the death of the 
deceased. We have discussed this matter at length 
in a recent decision in Behari v. State , 1952 all. 
l. J. 546. We have pointed out that the nature of 
tho offence committed will depend upon (a) the 
intention of the accused, (b) his knowledge and 
(c) the nature of the injury caused. We stated : 

“Whore actual injury caused was sufficient, in tho 
ordinary course of nature, to cause death and it could not 
be said that the injury was accidentally or negligently 
caused, a strong presumption arises that the intention was 
to cause the injury which has been caused and as such 
the case would fall under cl. (3) of S. 300. It would bo 
particularly so if the attack was premeditated, ju6t as it 
was in the present case. This presumption may be rebut- 
ted. It is not the law that where death is caused by one 
lathi blow alone the offence will invariably fall under 
S. 304, Penal Cole. In determining the intention other 
circumstances as have been already mentiored in the 
earlier part of the judgment will also have to be taken 
into consideration” 

[ill In Per ana's case , (1936 all. l. .t. 333) the 
assault appears to have been made, as found by 
the Bench, in tho heat of the quarrel. It could be 
assumed, in the circumstances, that it was not 
intended that death should be caused or that an 
injury sufficient, in the ordinary course of nature, 
to cause death should be caused. Death in such 
circumstances may be taken to be negligently or 
accidentally caused. Where, however, as in tho 
present case, the attack is preplanned, tho as¬ 
sailant follows the deceased for some distance and 
deliberately gives him a smashing blow on the 
head, it may legitimately be inferred that the 
intention was to kill the deceased. The inference 
as to intention will differ with the facts of each 
case. We are of opinion that in the present case 
tho inference drawn by the learned Sessions Judge 
was correct and that the conviction of the appel¬ 
lant under s. 302, Penal Code, was justified. 

[ 12 ] Lastly, it was strongly urged that the ap¬ 
propriate sentence in a case of tins kind is one of 
transportation for life and not ol death Some 
instances in which the State Government had 
commuted the sentences of death passed by this 
Court to sentences of transportation for life were 
mentioned before us. The Government is em¬ 
powered under the Code of Criminal Procedure to 
commute sentences of death into sentences of 
transportation for life. Wo have no reason to think 
that tho State Government does not exercise its 
powers reasonably. There must have been circum- 
Btances sufficient in the eyes of tho State Govern¬ 
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ment to justify commutation of the sentence of 
death in the cases mentioned to us. However, 
that may be, we are not concerned with tho action 
which the State Government may take after this 
Court passes its judgment. We are concerned with 
administering the law as we find it. If we find 
that according to the well-established principles 
of law we should award the sentence of death, wo 
shall not fail to do so even though the State Gov¬ 
ernment may commute it to a sentence of trans¬ 
portation for life. In the present case, we find no 
justification for awarding the lesser penalty by 
law. The attack on the deceased was cold-blooded, 
preplanned and well calculated. We think that, 
in the circumstances of the case, even though 
death was caused by one single injury, tho appro¬ 
priate sentence is one of death. We, therefore,i 
dismiss this appeal, accept the reference and con¬ 
firm the sentence of death, which shall be carried 
out according to law. 

[ 13 ] Learned counsel has applied for leave to 
appeal to the Supreme Court. We do not consider 
that any case has been made out for granting 
leave to appeal to the Supremo Court. The prayer 
is accordingly rejected. 

B/K.S. Appeal dismissed. 
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Bhagwan and others , Convicts-Applicants v. 
The State of Uttar Pradesh . 

Criminal Revn. No. 1500 of 1950, D/. 27-7-1951. 

Penal Code (I860), Ss. 323 and 34—Sentence—(Cri¬ 
minal P. C. (1898), S. 32)—(Cattle Trespass Act (1871), 
S. 24). 

It is becoming common now that when cattle 6tray into 
one’s field and they are taken to the cattle-pound, tho 
owners of the cattle attack the persons whose field they 
graze and injure them. This must be stopped with stern 
hands. Cattle owners should take cure of the cattle and 
they should not cause injuries to tho crop of others. This 
is particularly necessary in this agricultural country, at a 
time when there is food scarcity. 

(In this ca-c tho High Court refused to reduce a sentence 
of one year’s R. I. imposed on tho accused persons for 
their conviction under S. 323/34, Penal Code ) [Para 4] 

Anno. Penal Code, S. 323, N. G ; Cattle Trespass Act, 
S. 24 N. 3; Criminal P. C., S. 32 N. 3. 

Jngdish Sahai, for Applicants; A . G. A ., for the State. 

Order. — This is a petition in revision arising 
out of a case in which tho applicants were con¬ 
victed under s. 823/34, I. P. C., and sentenced to 
one year's rigorous imprisonment. 

[ 2 ] The cattle of the applicants were grazing 
the crop in the complainant’s field and ho was 
taking them to the cattle-pound when the Appli¬ 
cants attacked the complainant and indicted on 
his person a number of injuries. Ono of them 
was of a serious nature being an injury on the 
head, the rest were simple. The learned Magis¬ 
trate convicted them of the offonco under a. 323/34, 
I. P. C., and sentenced them to one year’s rigo¬ 
rous imprisonment each. In appeal tho learned 
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Sessions Judge altered the conviction to one under 
s. 323/34, but maintained the sentence. 

[ 3 ] The finding of fact is clear and categorical 
that the injuries were caused to Sri Ram by the 
applicants. There is no good reason to interfere 
with that finding. 

[ 4 ] Learned counsel has, however, pressed for 
the reduction of the sentence. Experience shows 
that it is becoming common now that when cattle 
stray into one’s field and they are taken to the 
cattle.pound, the owners of tho cattle attack the 
persons whose field they graze and injure them. 
This must be stopped with stern hands. Cattle 
K)wners should take care of the cattle and they 
should not cause injuries to the crop of others. 
This is particularly necessary in this agricultural 
(country, at a timo when there is food scarcity. 
Having regard to these circumstances and the 
serious injuries caused to Sri Ram, I see no good 
reason to reduce tho sentence. 

[5] The revision is dismissed. The bail bonds 
are cancelled. The applicants shall be taken into 
custody and servo out the remainder of their 
sentences. 

B/K.S. Revision dismissed. 
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Dharam Karan Bahadur Asaf Jahi and an - 
other — Plaintiffs—Appellants v. Sm. Shahzad 
Kunwar and others—Defendants — Respondents. 

F. A. No. 273 of 1944, D/. 99-11.1952. 

(a) Hindu Law — Religious Endowments—Dedica¬ 
tion—Property dedicated to deity — Founder does not 
remain to be owner but becomes a shebait—Only right 
of shebaitship can be disposed of. 

Whero a person purchases a house for the purposes of 
installing a deity therein, and instills a deity therein and 
converts tho house into a temple, the whole building 
including the particular apartment wherein the deity was 
installed which was regarded as temple, and the deitv is a 
dedicated property and the founder though he calls him- 
self a proprietor cannot be regarded as owner thereof. 
Being thus a founder, the shebaitship vests in him and it 
is only this right which he can dispose of and not tho 
ownership of the property. [Para 14] 

The dedicated property vests in tho idol only in an 
ideal sense and in the nature of things the possession and 
management of it must be entrusted to some other human 

t [Para 16] 

bo when the founder gifts away the whole property and 
oasts a burden on the donee to arrange for the seva puja 
of tho deity, what passes to the donee is tho shebaitship 
and not the ownership. (Para 18] 

(b) Hindu law—Religious Endowments-Shebait — 
m Succession. 

Bight of shebaitship originally rests in founder — 
Flounder gifting tho property and idol to her rephew 
castmg upon him the duty of looking after seva puja etc., 
wrongly believing herself to be owner of property — Held 
that shebaitship was conferred upon nephew not as 

oITk- e91g ?? t f but in hercdltar J right, though no 
0011 d be i tr ?? sf , erred Upon death of nephew, 
2 ,tBhlp ****** to his heirs and not to the heirs of the 
<0U “ der - (.Paras 17.18] 

Religious Endowments — Shebait 
and Pujari—Distinction pointed out—Pujaris perform. 


Paras. 
16 
15 
23 


15 

16 
23 


ing puja for generations — This does not give the 

members to continue to be pujaries as of right. 

[Para 23] 

Dr. N. P. Asthana — for Appellants', K. C. Safisena . 
D.N.Misra, S. S. Vcrma, K. C . Mittal and A. L. 
Pandcy — for Respondents . 

REFERENCES: Courtwise/Chrocologbal/ 

('74-75) 2 Ind. App. 145 : (4 Beng. L. R. 450 P. C.). 

(*88-69) 16 In i. App. 137 : (17 Cal. 3 P. C). 

(’22) 49 Ind. App. 237 : (A. I. R. 1922 P. C. 325). 

(’43) A. I. R. 1943 P. C. 89 : (I. L. R. (1943) 2 Oal. 

137). 

(*90) 17 Cal. 557. 

(’23) 50 Cal. 233 : (A. I. R. 1923 Cal. ICO). 

Kaul J. — This was an appeal filed by the two 
plaintiffs, namely, Hon’ble Rajrnan Raja Dharam 
Karan Bahadur Asaf Jabi and Shri Thakur Radha 
Manoharji Mabaraj Birajman. The first plaintiff 
died during the pendency of the appeal. His legal 
representatives were brought on the record and 
the appeal has been continued by them. 

[2] The facts giving rise to the suit which has 
resulted in the present appeal are as follows: 

[3] So far back as 1865, one Rani Mata Bibi, a 
rich lady belonging to Hyderabad, visited Mathura 
on a pilgrimage. While there, she purchased a 
house in Biudraban from one Gosuin Bhajan Lai 
on 30-9-1865. Mata Bibi constructed a small temple 
in the said house and installed therein a deity 
known as Shri Thakur Radha Manoharji Maharaj. 
On 25-2-1869, Rani Mata Bibi executed a deed of 
gift relating to the house, the temple therein, and 
the idol installed in the said temple in favour of 
her brother's son Raja lndcrjit. Ho was consti¬ 
tuted the owner of the property and directed to 
arrange for the Sewa Puja and Raj Bhog of 
the deity. On his death, Raja Inderjit was suc¬ 
ceeded by his son Raja Sheo Raj Bahadur. The 
last man died without leaving any issue and was 
succeeded by his nephew Raja Dharam Karan, 
who was plaintiff 1 in the trial Court. 

[4] Raja Inderjit enteied into possession of the 
property which formed the subject-matter of the 
deed of gift dated 25-2-1869, and appointed Gosain 
Jugal Lai as Pujari to do the Setva Puja of tho 
deity and look after the house in which the temple 
was located. Jugal Lai died leaving two sons* 
Gobardhan Lai and Chhedi Lai alias Chhote Lai. 
After Jugal Lai, his two sons continued to perform 
the duties which were entrusted to their father. 
Gobardhan Lai had a son Radhe Lai who pre¬ 
deceased his father leaving a widow, Bnj Rani. 
After the death of one of the brothers, tho other 
continued to do tho Sewa Puja. When he also 
died, Chhedi Lai’s widow Shahzad Kuer and 
Radhe Lai’s widow Brij Rani performed the Sewa 
Puja in tho said temple. Brij Rani is also dead 
and for a number of years the temple's service 
was carried on by Shahzad Kuer. 

[5] On 7-2-1930, Shahzad Kuer, widow of 
Chhedi Lai, executed a will in favour of her 
daughter Lalli Bibi and her son-in-law Anand 
Gopal respondents 2 and 3. Under the will she 
treated the house and the temple, to which refer- 
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ence has been made above, as her personal pro¬ 
perty and devised the same to Lalli Uibi and 
Anand Gopa!. Raja Dharam Karan came to know 
of this will sometime in 1041 and dismissed Shahzad 
Kuer from the post of Pujari of the temple. She 
was asked to hand over possession of the house, 
the temple, the idol and the articles pertaining to 
the said temple to him. She, however, refused to 
do so; hence the suit which has given rise to this 
appeal, was instituted. 

[6] Raja Dharam Karan put forward a twofold 
claim. His case was that the house purchased by 
Rani Mata Bibi in Mathura, the temple construc¬ 
ted therein, the idol and other things connected 
with the worship of the deity were the properties 
of Rani Mata Bibi who made a gift of them to 
her brother's son Raja Inderjit. The donee thus 
became the owner of all these properties and 
after him, that right devolved upon Raja Sheo 
Raj Bahadur, who, in his turn, was succeeded by 
plaintiff l. 

[7] In the alternative, it was averred that in 
case the whole or any part of the property to 
which reference has been made be held to be dedi¬ 
cated property of Raja Inderjit and Raja Sheo 
Raj Bahadur and after them, Raja Dharam 
Karan was the Sheba it of the said temple in 
succession, plaintiff l could maintain the suit for 
the benefit of plaintiff 2 (the deity Shri Thakur 
Radha Manoharji Maharaj) as Shebait. 

[8] The plaint prayed for the following reliefs: 

(a) A decree may be passed awarding possession 
over the property to tho plaintiffs or any one of 
them who may be found to be entitled thereto ; 

(b) The idol of plaintiff 2 may be caused to be 
handed over to plaintiff l by defendant 1 or defen¬ 
dants 2 and 3 if it is proved that they are in posses¬ 
sion thereof; (c) The articles mentioned at the foot 
of the plaint be delivered by defendant l to the 
plaintiffs or in tho alternative pay to the plaintiffs 
rs. 2000 as the price of the said articles, (d) Costs 
of the suit may be awarded; and (e) Any other 
relief which may, in the opinion of the Court, be 
beneficial to plaintiffs’ interests, also be granted 
to them. 

[9] A large number of pleas wero raised in defence. 
Plaintiff 1 resided in Hyderabad and the suit in 
the lower Court was instituted through tho agency 
(under special power of attorney) of Goswami Shri 
Brij Jiwan Lai. It was pleaded that Brij Jiwau 
Lai was not a duly authorised agent legally em¬ 
powered to institute the suit, that the plaintiff 
had no right in law to maintain the suit, that the 
suit was bad for non-joinder of necessary parties 
and that defendants 2 and 3 wero improperly 
joined in the suit. 

As to the main defence, so far as it can be 
gathered from the written statement filed by 
Shahzad Kuer, her case was that the property in 
dispute was a temple dedicated to the idol Shri 
Radha Manoharji Maharaj, that the said idol was 
the ancestral idol cf her husband’s family and 


* 

her husband and his ancestors were the Shebaits 
of the temple, that the property sold by Bhajan 
Lai could not convey any right to Rani Mata 
Bibi. nor could Rani Mata Bibi by executing a gift 
thereof confer any right therein on Raja Iderjit 
or any of his successors, that Rani Mata Bibi 
was a disciple of her husband Gosain Rash Behari 
Lai and from time to time used to offer gifts to * 
him and his family deity, and lastly that plain¬ 
tiff 1 had not been in possession of the property 
in dispute which had been in adverse possession 
of the first defendant and her husband’s ancestors 
for more than 12 years. Accordingly, even if Rani 
Mata Bibi or Raja Inderjit or any of her succes- 
sors had any right in the said property, they 
were extinguished. 

L 10 j The learned Civil Judge of Mathura on an 
examination of tho materials before him, held 
that the suit was instituted by a duly authorised 
person, that defendants 2 and 3 were rightly im. 
pleaded and that the objection based on the failure 
of the plaintiffs to implead the other two descen¬ 
dants of Raja Inderjit as parties to the suit was 
cured inasmuch as all such persons were subse¬ 
quently impleaded. On the main question raised 
in the case, namely, whether the building in dis¬ 
pute was property dedicated to a deity and con¬ 
stituted a temple, the learned Judge’s finding was 
that it is a temple dedicated to plaintiff 2 who is 
a juristic person. In view of this finding ho came 
to conclude that the claim put forward by plain- > 
tiff 1 on the basis that the property in dispute 
was his personal property could not be sustained. 

[11] On the line of claim based on the right of 
Shebaitship, the learned Judge was of opinion 
that a vivified idol cannot be the subject of a will 
or gift like moveable property. lie was, however, 
of opinion that by the deed of gift dated 25-2- 
1869. Rani Mata Bibi, tho founder of tho temple, 
constituted Raja Inderjit as Shebait, but did not 
constitute him a fresh stock for a line of succes¬ 
sion of Shebaitship. That on Raja Inderjit’s death, 
the Shebaitship must be taken to have reverted 
to the family of Rani Mata Bibi’s husband. He 
further opined that even if Sheo Raj Bahadur 
acquired the right of Shebaitship by adverse pos¬ 
session, it did not devolve upon plaintiff l. 

[ 12 ] It appears to have been argued before the 
learned Judge in the Court below that irrespec¬ 
tive of the plaintiffs’ right of Shebaitship, Gobar- 
dhan Lai was admittedly appointed a Pujari by 
Raja Inderjit and Raja Sheo Raj Bahadur and 
his successors having repudiated their character 
as licensees and asserted right of ownership to the 
property were liable to be ejected, by the succes¬ 
sors of the licensors. This contention was repelled 
by the learned Judge as ho held that defendant 1 
Shahzad Kuer did not acquire a licence from any¬ 
one. As regards the claim in respect of the move- 
able mentioned at tho foot of the plaint, the 
learned Judge came to the conclusion that it was 
not proved that they were entrusted to Shahzad 
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Kuer. It was further held by the learned Judge 

that the suit was barred by the law of limitation 
inasmuch as the plaintiff had not been in posses¬ 
sion of the property in dispute for more than 12 
years before the suit was instituted. In the result, 
he dismissed the suit \vith*C03ts. 

[ 13 ] The findings of the trial Judge in so far 
as they were against the appellants are challenged 
before us. The main points argued before us were : 
(a) Is the building in dispute the property of 
plaintiff 1 ? If not so, (b) Is plaintiff l a Shebait 
of the endowed property ? (c) What is the status 
of Shahzad Kuer? and (d) Limitation. 

[ 14 ] It was strenuously argued by the learned 
counsel for the appellants that there was no evi¬ 
dence of the dedication of the house in dispute 
to the deity. He argued that the mere fact that a 
small temple wa3 built in the house and a deity 
installed therein would not make the whole house 
dedicated property. We are unable to accept this 
contention. Rani Mata Bibi belonged to Hydera¬ 
bad. There is nothing on the record to suggest 
that she purchased the house in Bindraban for 
herself to live in, and having regard to the class 
to which she belongod, even if she wanted to have 
a house in Bindraban which she might have in¬ 
tended to visit at intervals, it is only a legitimate 
inference that she would not purchase such a 
small house even for that purpose. The fact that 
she constructed a temple in the house and instal¬ 
led a deity therein clearly indicated the object 
which she had in view when she purchased the 
house. The house in question so far as we are 
aware was nevor put to any use except as a 
habitation for the deity installed by Rani Mata 
Bibi and for the residence of the Pujaris—persons 
who were supposed to administer to 1 the needs of 
the deity, i. e. Sewa Puja. The matter is, how. 
ever, clinched by the deed of gift bx. 2 dated 
25-2-1869, executed by Rani Mata Bibi in favour 
of her nephew Raja Inderjit. After reciting that 
she had purchased a house from Gosain Bhajan 
Lai for rs. 2000 she says: 

"I built the temple of Thakur Radha Manoharji Maha- 
raj in the aforesaid house and installed therein the idol 
of Thakur Radna Manoharji Maharaj which is installed 
in the aforesaid temple upto this day. The expenses relat¬ 
ing to the Raj Bhog of Thakurji is met by inc. M 

Then she adds: 

“The present value of the aforesaid temple built by me 
is Rs. 12000 and it is in my proprietary possession and 

occupation upto this day,...I have.gifted 

fcho entire temple aforesaid bounded as set forth above, 
valued approximately at Rs. 12000 together with Thakurji 

Maharaj installed therein ..to Raja Inderjit Baha- 

dur...who is related to me as my own brothers’ son.” 

This deed makes it clear that the subject, 
matter of the gift comprised the house, the tem¬ 
ple as well ft3 the idol. The whole building was 
valued at rs. 12000 and she ha9 described it as the 
aforesaid temple built by her. Thus there can be 
no doubt that the whole building including the 
particular apartment wherein the deity was ins¬ 
talled was regarded as a ‘temple’ by the founder. 


In this view of the matter we agree with the con¬ 
clusion arrived at by the learned Judge in the 
Court below that the property which formed the 
subject-matter of the gift was dedicated property 
and Rani Mata Bibi, though she calls herself it3 
proprietor could not, in law, be regarded as the 
owner thereof. Being the founder of the Dev 
Asthan, the Shebaitship vested in her and it was 
only this right which she could dispose of. 

[15] It was observed by Lord Hobhouse in the 
case of Gossami Sri Gridhariji v. Rornanlalji 

Gossamee , 1 C md. App. 137 (p. c.) that : 

14 According to Hindu Law, when the worship of a 
Thakoor has been founded, the shebaitship is held to be 
vested in the heirs of the founder, in default of evidence 
that he was dispossessed of it otherwise, or that there has 
beeo some usage, course of dealing, or circumstances to 
show a difTercut mode of devolution.” 

[16] The next question we have to consider i3 
whether plaintiff* l was a shabait of this Dev 
Asthan. It was argued on behalf of the appellants 
that oven if the property in dispute be held to bo 
dedicated property, the deed of gift executed by 
Rani Mata Bibi should be construed as conveying 
the right of shebaitship to her nephew Raja Inder¬ 
jit. Reliance in support of this contention is 
placed on Khctter Chunter v. Bari Das , 17 cal. 
557. It was laid down in that case by a Bench of 
the Calcutta High Court that: 

“A gift of an idol and of the lands with which it is 
endowed (being a private endowment) made with the con- 
currence of the whole family to another family for the 
purpose of carrying on the regular worship of the idol, if 
male for the benefit of the idol, is not invalid, an l is ono 
binding on succeeding shebiits.” 

The deed of gift executed by Rani Mata Bibi in 
favour of Raja Inderjit not only conveyed the 
property to him but also cast upon him the duty 
of arranging for the Sewa Puja and Raj Bhog of 
the deity. She says : 

"I have put the donee in possession and occupation of 
the aforesaid gifted property. The donee should enter into 
possession and occupation of the aforesaid gifted property 
and should perform the seva puja and Raj Bhog of the 
said Thakurji, as a proprietor.” 

In fact, it would appear from an examination 
of this deed of gift that the sole purpose which 
the lady had in view in executing the document 
was to ensure the due performance of the seva 
puja of the deity which she had installed. She 
says: 

I have now grown old. No reliance can be placed on 
this life which is borrowed and unstationery. It is not 
known when the candle of my life may go out. On ac¬ 
count of ray old age I cannot make proper arrangements 
regarding the expenses of Raj Bhog of Thakurji Maharaj. 

I have, therefore, .gifted the entire templo aforesaid 

bounded as set forth above.to Raja Inderjit Bahadur.” 

We are satisfied on an examination of this 
document that the chief object with which it was 
executed was to ensure the Sewa Puja of the 
deity installed in the temple constructed by the 
founder of the institution. Though the word ‘She- 
bait’ is not used, it is clear that the lady intended 
the donee to be invested with that fuuction. The 
dedicated property vosts iu the idol only in an 
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(ideal sense and in the nature of things the posses- 
ision and management of it must be entrusted to 
some other human being. It was observed by the 
Judicial Committee in Prosunno Kumari Dcbua 
•v. Golab Chand Baboo , (2 ind. App. 145 (r.c.)) 
that : 

" 'The person so entrusted must of necessity be em¬ 
powered to do whatever may be required tor the service of 
the idol and for the benefit and preservation of its pro. 
perty, no least to ns grc.it a degree ns the manager of nn 
infant heir. If this were not so, estate of the idol might be 
destroyed or wasted, and its worship discontinued for 
want of necessary funds to preserve and maintain them. 
This human iniuistrant of the deity who is its manager 
and legal representative is known by the mime of Shebait 
in Bengal ami Northern India.” (See Mukerjca’s Hindu 
Law of Religious and Charitable Trust, 197). 

[17] We find that throughout Rnja Indorjit 
and his successors have been exercising the func¬ 
tions of a Shebait in relation to this temple. 
Though the actual service is carried on by the 
Gosains who reside in Bindraban and they are 
•appointed by Baja Inderjit and his successors, to 
carry on the Sewa Puja, the funds for the upkeep 
of the temple and the Raj Bhog have always been 
supplied by Raja Inderjit and his successors. 
Ex. 135 is a Sanad by which Raja Iuderjit ap- 
pointed Jugal Lai, father-in-law of defendant 2 as 
Pujari (priest) of the idol installed in the temple 
in question. Ex. 134 is a copy of the Sanad 
granted by Raja Shoo Raj Bahadur, son and suc¬ 
cessor of Raja Iuderjit in favour of Gobardhan 
Lai, the elder brother of Shahzad Kuer’s husband. 
It shows that on the death ' of the former priest” 
Gobardhan Lai, son of Jugal Lai was appointed 
the priest of the idol installed in the temple. 
Ex. 3 is an agreement oxecuted by Jugal Lai on 

11-3-1879 wherein he stated : 

"I mil residing in the temple built by Mata Bibi and 
made a gift of to the Raja Saheb aforesaid on this condi¬ 
tion that whenever the aforesaid Raja Saheb shall order 
me to vacate the aforesaid temple, 1 shall vacate the same 
without any excuse or objection and shall not raise any 
plea.’* 

Exhibits 7,8. 9, 10 , 11,12 and a number of docu¬ 
ments on record conclusively establish that the 
funds for the upkeep of the temple and for the 
Raj Bhog were throughout furnished by Raja 
Inderjit and his successors. There can thus be no 
doubt that after the execution of the deed of gift 
to which reference has been made Raja Inderjit 
and his successors have been acting as dc facto 
sbabftits of this Dev Asthan. The learned Judge 
in the Court below accepts this position so far as 
Raja Inderjit was concerned. He observed : 

“My opinion, therefore, is that the founder nominated 
Rnja inderjit as Shebait with effect from 25-2-1869 by her 
misconceived deed of gift.” 

By ft method of reasoning, however, which wo 
consider erroneous, the learned Judge has come 
to the conclusion that Raja Inderjit could not be 
a fresh stock of descent* for shebaitship. Ho 
says: 

“'Hie law here is that if Raja Inderjit was a fresh stock 
of descent for ehnbaitphip flier hi9 heirs would be the pre¬ 
sent day shebait. But if he was not a fresh stock of 
descent then the shebaitship after the death of Raja 
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Inderjit went to the founder’s heirs. This principle applies 
to the present case.” 

The learned Judge arrived at this conclusion be¬ 
cause he found no reference in the deed of gift to 
the successors or heirs of Raja Inderjit. lie ob¬ 
served : 

“The deed of gift mentioned that Raja Inderjit should 
arrange for the seva puja and rajbhog of the i<lol but it 
does not say who after him would do so. There is no 
reference at all to successors or heirs of Raja Inderjit. The 
position is that the founder framed no scheme for shebait- 
ship when the service of the Thakurji plaintiff 2 was 
established, that on 25-2-1869 a deed was executed by 
which a shebait was constituted, and that no provision 
was made for shebaitship after Raja inderjit.” 

He adds: 

“A scheme by which Raja Inderjit’s shebaitship was 
made hereditary for his heirs cannot possibly be fastened 
on this endowment.” 

We are unable to agree with the view taken by 
the learned Judge. Though the building in ques¬ 
tion was property that had been dedicated to the 
deity, under a misconception as to the correct 
legal position, Rani Mata Bibi treated it as pro¬ 
perty owned by her and as she wanted to arrange 
for the continuation of the Sewa Puja and Rvj 
Bhog of the deity installed by her after her 
death, she made a gift of the property to Raja 
Inderjit and cast upon him the duty of arranging 
for the Sewa Puja and Raj Bhog. Naturally in 
the view which she took of the matter no ques¬ 
tion of prescribing a line of succession of Shebaits 
could arise. The right of shebaitship, it is well 
established, originally vests in the founder of the 
Deoasthan and would descend upon the heirs of 
the Shebait like other property. No specific for- 
mula is prescribed for appointment of a Shebait. 
By the deed of gift executed by Rani Mata Bibi 
she not only purported to convey the property in 
question, to Raja Inderjit but also invested him 
with the functions of a Shebait. It is not a case 
as appears to have been taken by the learned 
Judgo in the Court below that a Shebaitship was 
conferred upon Raja Inderjit in person as a per¬ 
sona designata. 

[ 18 ] In the case of Bhabatarini Debi v. Asha - 
lata Devi (a. i. R. (30) 1943 p. C. 89) to which 
reference has been made by the learned Judge, 
the founder had directed that a designated person 
should hold the office during the person’s life. 
That is not the case here. In the case before us, 
the property was made a gift of to Raja Inderjit 
and upon him was cast the duty of arranging for 
the Sewa Puja of the deity in his capacity as the 
owner of the temple. In a caso like this, if the 
property is not conveyed to the donee, it must be 
held on a true construction of the deed that the 
hereditary right of shebaitship is conferred upon 
him. He was not appointed a shebait as a persona 
designata . 

(19] It appears to have been argued before the 
learned Judge that oven if Raja Inderjit was ap¬ 
pointed a shebait as a persona designata , bo and 
his successors would have acquired a permanent 
right to shebaitship by adverse possession. The 
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learned Judge has referred to a largo number of 
documents including the Sanads granted by Raja 
Inderjit and Sheoraj Bahadur to Jugal Lai and 
Gobardhan Lai, and tho acknowledgment by 
Jugal Lai (ex. 3) that he was residing in the 
building in quostion with tho permission of the 
Raja Saheb and had undertaken to vacate it when 
* so desired. He also referred to exs. 214a to 234a 
{papers on the file pertaining to this temple main¬ 
tained in the office of Raja Dharam Karan) 
which show that it was plaintiff 1 and his succes¬ 
sors who had been looking after the upkeep of this 
temple and the necessities of the idol, i.e. Sowa 
Puja. Reference has also been made to exs. 191a 
to 194A, letters which wore written by Sheo Raj 
Bahadur to Shahzad Kuer or her predecessors 
advising the despatch of sums of money for the 
temple and the idol in response to the requests 
made by Shahzad Kuer and others to tho plaintiff 


and his ancestors for funds. All these documents 
would, on the faco of them, show that the descen- 
dants of Raja Inderjit were exercising the right of 
shebaUship in relation to this Devaslhan. 

[ 20 ] By a process of reasoning, however, which 
we cannot but call faulty, the learned Judge has 
come to tho conclusion that all these documents, 
letters, petitions, etc., were written by Gobardhan 
Lai, Jugal Lai and Shahzad Kuor only to obtain 
funds for the upkeep of the temple and tho deity's 
service. He appears to have been much impressed 
^ by the fact that Rani Mata Bibi became a dis¬ 
ciple of Gosain Rash Behari Lai about tho yoar 
1856. It appeared to him that having become his 
disciple, all that was done by her and Raja 
Inderjit and his successors was only a tribute 
from a Chela to the Guru. Such a view is wholly 
inconsistent with the conferment of Sanads by 
Raja Inderjit and Raja Sheo Raj Bahadur on 
Jugal Lai and Gobardhan Lai, nor is the agree¬ 
ment (ex. 3) executed by Jugal Lai on 11.3-1879, 
expressly admitting that he was residing in tho 
building with the permission of Raja Sheo Raj 
Bahadur and undertaking to vacate it when 60 
desired by him consistent with the construction 
put upon these documents and the view taken by 
the learned Judge. 


[ 2 1] We are of opinion that on tho mass of 
material which is on record, the only legitimate 
inference that can bo drawn is that Raja Inderjit 
and after^ him, Rajas Sheo Raj Bahadur and 
Dharam Karan acting as tho shebaits in relation 
of this temple and that Jugal Lai, Gobardhan 

\ Lai anrl Chhedi Lai alias Chhote Lai were only 
l Pujaris. 

( 22 ] The next point to consider is what is the 
position of respondent 1 Mt. Shahzad Kuer in re¬ 
lation to this temple. Is she Shebait as claimed 
by her or only a Pujari? As already shown by us 
there oan no doubt as to the position occupied by 
Jugal Lai and Gobardhan Lai. They were granted 
saiMds by Raja Inderjit and Raja Sheo Raj 
Bahadur, (see exs. 134 and 185 ) appointing them 


Pujaris. There is an express admission made by 
Jugal Lai, father-in law of Shahzad Kuer, that he 
was residing in the building in question with the 
permission of Raja Sheo Raj Bahadur. He under¬ 
took to vacate it whenever so desired by tho Raja 
(ex. 3). Ex. P. 138 is an agreement executed by 
Jugal Lai wherein ho admits that all the articles 
(including the ornaments, clothes and utensils) 
dedicated to Shri Thakur Radha Manoharji 
Maharaj, the deity, installed by Rani Mata Bibi 
belonged to Raja Sheo Raj Bahadur; that he was 
entrusted with the custody of these articles under 
the supervision of Visheshwar Din Karinda of 
Raja Sheo Raj Bahadur. The agreement adds : 

“Accordingly I have executed this agreement on my 
behalf in favour of Maharaja Sahab Raja Sheoraj Bahadur, 
and I covenant and give in writing that whenever the 
Maharaja aforesaid would make a demand of the articles, 
mentioned in the list, whether all or any number of them, 
I 6hali, without any objection baud them over forthwith 
to the Raja Siheb aforesaid." 

[23] In view of these clear admissions, there can 
be no doubt as to tho position occupied by Jugal 
Lai aud his son Gobardhan Lai in relation to this 
temple. They were mere Pujaris. The difference 
between a Pujari and a Shebait is clear. A 
Pujari or Archaka as observed by Mukherjee in 
his recent book on the Hindu Law of Religious 
and Charitable Trusts, p. 198, is appointed by tho 
founder or Shebait to conduct tho worship. He is 
a servant of the Shebait and no part of the rights 
and obligations of the latter are transferred to 
him. He further observes : 

“When tho appointment of a Parohit has been at the 
will of the founder, the mere fact that the appointees 
have performed the worship for several generations will 
not confer an independent right upon the members of the 
family so appointed and will not entitle them as of right 
to be continued in office as priest?." (See Srinivasa 
Chariar v. Evala Pl ?a t 49 Ind. App. 237 (P.O.) and Kali, 
krishna v. Makhanlal, 50 Cal. 233. 

[24] It has been stated earlier how tho present 
respondent l Shahzad Kuer camo to be associated 
with this temple. (After considering tho docu¬ 
mentary evidence, their Lordships continued.) In 
view of tho material to which reference has been 
made, there can bo no doubt that the position 
occupied by Shahzad Kuer after the death of her 
husband and her husband’s brother Gobardhan 
Lai was the same as was occupied by them in 
relation to this temple. We have already shown 
that they never had a status higher than that of a 
Pujari, and thoro is nothing on tho record to 
show that Shahzad Kuer ever claimed a higher 
status till on 23-4-1938, when she executed a 
Mukhtar-i-nama to which reference has just been 
made. It is not clear when Raja Dharam Karan 
came to know of this assertion of a titlo to 
Shabaitship by Shahzad Kuer, but as the suit 
giving rise to the present appeal was instituted on 
6-12-1941, no question of acquisition of a titlo to 
Shebaitship by adverse possession could arise. 
We hold accordingly that the position which 
Shahzad Kuer occupied was merely that of a 
Pajari. Neither Jugal Lai nor Gobardhan Lai 
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nor Shahzad Kuer's husband Chhedi Lai ever 
claimed to have a right to even this post of a 
Pujari which could not be put an end to. A 
Pujari, as we know, is only a servant of the She. 
bait and his services can be dispensed with at any 
time. Shahzad Kuer executed a will in respect of 
this property in favour of her daughter and son- 
in-law (ex. 77) and when Rija Dharam Karan 
came to know of it, Shahzad Kuer’s services were 
dispensed with. She has, therefore, no right to 
continue in possession. 

[25] On the material before us (exs. 4, 61 , 63, 61 
and G5, communications addressed by Shahzad 
Kuer to the Nazim (Manager) of the Estate of 
Raja Dharam Karan) we are satisfied that there 
was no assertion of any title by her in respect of 
this property till 1933 except as a Pujari. Refe¬ 
rence has already been made in another connec¬ 
tion to ex. 63, a letter addressed by Shahzad 
Kuer to Raja Dharam Karan dated 28-1-1938, 
asking for a direction to the Nazim (Manager) of 
the addressee for payment of the arrears due on 
account of pay of the servant employed in the 
temple and also for her own allowance. All this is 
consistent only with the admission of the first appel¬ 
lant's right to Shebaitship to the temple. In this 
view of the matter no question of limitation 
arises. The appellant’s claim was not barred 
either by Art. 124 or 142. Limitation Act. It was 
suggested at one stage that the endowment was 
created by the Nizam of Hyderabad and a daily 
allowance of ns. 2 was fixed by him for this tem¬ 
ple, that this allowance was paid by Nizam 
through Raja Sheo Raj Bahadur and that the 
numerous demands made by Shahzad Kuer for 
this allowance were in respect of the sum which 
was due to her under a grant mule by the Nizam. 
We are clear that this fantastic theory will not 
stand a moment’s examination. Apart from the 
other evidence, the contents of ex. 68, a letter 
addressed by Shahzad Kuer to Raja Dharam 
Karan furnish a completo answer to any such 
contention. 

[ 26 ] In view of the conclusions arrived at above, 
no other matter calls for consideration. 

[27] The result is that the appellants’ claim is 
decreed, the immoveable and moveable property 
in dispute is hold to be dedicated property of 
which the deity appellant 2 must bo held to be 
the owner. The legal representatives of the origi¬ 
nal appellant 1, whose names have been brought 
on record as successors of the previous Shebait 
are entitled to recover the same from respondent 
t, Mt. Shahzad Kuer. For want of satisfactory evi¬ 
dence to prove that Mst. Shahzad Kuer was either 
entrusted by Raja Dharam Karan or that she 
received from the previous Pujaris all the move¬ 
ables mentioned at the foot of the plaint a 
decree can be passed in favour of the plaintiff 
appellant for the recovery of only the articles 
mentioned in the list filed by Shahzad Kuer on 
9.4-1942 (paper no. 34c). If she fails to hand 


them over to the plaintiffs-appellants, she will 
be liable to pay them the market value thereof. 
This may be determined by the Court in the 
execution department, in case the articles are not 
delivered as directed by this Court. The appel. 
lants shall get their costs from respondents 1 
and 2 . 

B B.G.D. Order accordingly . t 


A.I.R. 1953 Allahabad 36 i[Vol. 40,C.N.165] 

Agarwala J. 

Bam Naresh Singh and others—Applicants v. 
State of Uttar Pradesh through S hanker pal 
Singh—Opposite Party. 

Criminal Revn. No. 1306 of 1951, D/. 12-12-1952. 

Criminal P. C. (1898), S. 342—Cross-examination of 
accused on oath — (U. P. Panchayat Raj Act (26 of 
1947), S. 83). 

The object of the rule that an accused should not be put 
under o.ith and should not be cross-examined is to protect 
the interests of the accused, not those of the complainant. 
When the complainant himself cross-examines the accused 
an 1 he is acquitted, the complainant cannot be heard to 
si)* that on account of his own net the trial was vitiated. 

A. I. R. 1953 All. 144, Disling . [Para 2] 

Anno. Cr. P. C.. S. 342, N. 31. 

Vishicanath Sinjh—for Applicants; Krishna Shankar 
— for Opposite Party. 

REFERENCE : Para 

(•52) 1952 All. L. J. 565 : (A. I. R. 1953 All. 144 : 

1953 Cri. L. J. 392) 2 

Order. — This application was originally filed 
as a revision but on an oral request of the learned ^ 
counsel for the applicants I converted it into an 
application under Art. 227 of the Constitution. I 
gave an opportunity to the opposite party to file 
a counter-affidavit in support of his allegations, 
but it has not been tiled. 

[2] The facts of the case are not disputed. The 
applicants were prosecuted under ss. 323 and 504, 
Penal Code. The Panchayati Adalat administered 
oath to them and they were cross-examined also, 
probably by the complainant. After considering 
all the facts and circumstances of the case the 
Panchayati Adalat came to the conclusion that 
the applicants had committed no offence and 
acquitted them. The complainant applied in revi¬ 
sion to the Sub-Divisional Magistrate. The Sub- 
Divisional Magistrate sot aside the order of the 
Panchayati Adalat on the ground that the accus¬ 
ed had been put under oath and cross-examined. 

It was hold in Bali v. Dubari t 1952 all. l. j. 5G5 
that if an accused is put under oath and cross- 
examined the procedure is illegal and the trial is 
vitiated. But that was a case in which the accus¬ 
ed was convicted and had applied to this Court to * 
have his conviction set aside on the ground that 
the procedure which resulted in his conviction 
was vitiated. Where, however, the accusod is 
acquitted and, therefore, he does not object to the 
procedure adopted by the Panchayati Adalat, it 
is not open to the complainant to have the order 
of acquittal set aside on the ground that the 
accused was given oath and was cross-examined. 
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After all, the object of the rule that an accused 
should not be put under oath and should not be 
cross-examined is to protect the interests of the 
accused, not those of the complainant. The comp¬ 
lainant himself cross-examined the accused and 
he cannot be heard to say that on account of 
his own act the trial was vitiated. In the circum¬ 
stances, the ruling relied upon by tho learned 
counsel for the opposite party has no application 
to tho facts of tho present case. 

[3] I, therefore, set aside the order of the Sub- 
Divisional Magistrate and restore that of the 
Panchayati Adalat. 

B/D.R.R. Application allowed. 


[ 3 l These plaintiffs further alleged that in token 
of his undertaking to transfer the property to them 
and defendant 2, defendant I executed a deed of 
agreement on 4-4-1946 to the effect that, after 
mutation of his name as the owner of the pro¬ 
perty, he (defendant l) would convey the same to 
the plaintiffs and defendant 2. Suit NO. 2227 of 
1946 was for the specific performance of this very 
agreement. Along with this, a promissory note was 
also executed by defendant i in favour of the 
plaintiffs and defendant 2 , acknowledging hi3 
liability to re-pay the amount of Rs. 7200 to those 
persons. In the deed of agreement just mentioned 
and also in this promissory note the advance of 
this amount by the plaintiff and defendant 2 to 


defendant l was mentioned as a loan pure and 
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Mushtaq Ahmad and V. Bhargava JJ. 

Bijey Singh aid others — Plaintiffs — Appel¬ 
lants v. Bhawani Singh and others—Defendants 
— Respondents. 

Second Appeals Nos. 1446 and 1447 of 1948, 1)/- 
10-9-1951. 

Contract Act (1872), Ss. 23, 65 — A advancing 
money to B for pre-empting property— B agreeing to 
convey pre-empted property to A—Suit for specific 
performance of agreement is not tenable — Refund of 
consideration must be made — U. P. Regulation of 
Agricultural Credit Act (14 of 1946), S. 12. (Para 11J 
Anno. Contract Act, S. 23 N. 7, 12; S. 65 N. 1. 

S. B. L. Gaur <£ P. L. Banerji — for Appellants; 
N. S. Singhal — for Respondents. 

REFERENCES: Courtwise/Chronological Paras. 
('27) 25 All. L. J. 1065: (A. I. R. 1928 All. 112). 7 

('47) 1947 All. W. R. (H. C.) 155 : 1947 All. L. J. 

196 : (A. I. R. 1947 All. 431). 7 

Mushtaq Ahmad J. — The appeal first men¬ 
tioned was filed by tho plaintiffs and the other 
appeal by the defendants, each in a different suit. 
The former arose out of suit no. 2227 of 1946 of 
the Court of Munsif, Meerut, for specific perform¬ 
ance of a contract of sale dated 4-4-1946, and in 
the alternative for recovery of rs. 3600 together 
with interest in circumstances to be hereinafter 
mentioned. The latter arose out of suit no. 83 of 
1947 of the same Court filed by Bhawani Singh, 
defendant l, of the earlier suit against the plain¬ 
tiffs, Bijai Singh and others, of that suit for an 
injunction restraining the latter from interfering 
with the possession of tho former. 

[ 2 ] On 4-8-1943, the property in dispute was 
sold by its owmer Chatersen to one Harbal and 
others for rs. 7,200. The case of the plaintiffs in 
the earlier suit was that they and defendant 2 , 
Run Singh, wanted the property for themselves, 
and therefore, had a suit filed for pre-emption 
ostensibly in the name of defendant 1 , Bhawani 
bmgh, they and defendant 2 being the real pre- 
emptors. That suit was decreed on 13 - 2-1946 
on payment of the entire sale-consideration of 
Rs. 7,200, one half of which was alleged to have 
been deposited in Court by the plaintiffs and the 
other half by defendant 2 . 


simple, though made with the object of enabling 
defendant l to deposit the amount in Court as 
the pre-emption money under the decree dated 
13-2-1946 aforesaid. It is said by the plaintiffs- 
appellants that, while defendant 1 did transfer a 
half share in the property to defendant 2 , he 
refused to make a transfer of the remaining share 
to the plaintiffs and that, aggrieved by this re¬ 
fusal, the latter had to bring the suit out of which 
the first mentioned appeal has arisen. Neither tho 
alleged sale-deed nor a certified copy of it was 
filed, so as to enable this Court to come to a 
definite finding that there was in fact a sale of 
half a share by defendant 1 in favour of defen¬ 
dant 2 . The question whether such a sale ever 
took place was itself of some importance, because 
a particular argument was addressed to us by tho 
learned counsel for the plaintiffs-appellants on the 
assumption that it had actually taken place. 

(43 The defence of defendant 1 who virtually 
was the sole contesting defendant was that he had 
paid the pre-emption money out of his own pocket, 
that there had never been an understanding 
between him on the one side and the plaintiffs 
and defendant 2 on the other that he would 
transfer the property to those persons in case a 
decree for pre-emption was passed in his favour in 
respect of the sale-deed dated 4.8-1943 aforesaid. 
He also denied execution of the promissory note 
relied upon by the plaintiffs and that any amount 
had been advanced to him as a loan thereunder. 
There were other pleas also, namely that, as this 
defendant paid less than rs. 250 ns land revenue, 
he could not be asked to make a sale of the pro¬ 
perty to the plaintiffs or defendant 2 in view of 
the bar of s. 12 , U. P. Regulation’of Agricultural 
Credit Act, 14 of 1946, that the agreement of 4 - 4 - 
1946, was without consideration and illegal and 
that, in view of the promissory note mentioned 
by the plaintiffs, no suit for specific performance 
could lie. 

[5] The suit out of whioh the other appeal 
NO. 1447 of 1948 arose was, as we have said, suit 
NO. 83 of 1947 of the same Court by defendant l of 
the earlier suit against the plaintiffs of that suit, 
for an injunction restraining the latter from inter! 
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fering with the possession of the former. It is ob¬ 
vious that, if the plaintiffs in the earlier suit failed 
so that the possession of defendant l was maintained 
and if it was found that that possession had been 
interfered with by the said plaintiffs, the later 
suit would be decreed. On the other hand, if the 
plaintiffs in the earlier suit are held entitled to a 
decree for possession by specific performance of a 
contract of sale, there would be no question of 
granting a decree for injunction to the plaintiff 
of the later suit. Of course, the defence taken by 
the defendants in the later suit was the same as 
was their case as plaintiffs in tho earlier suit. 
Besides, they also pleaded that they had already 
obtained possession over tho property in pursuance 
of tho agreement dated 4-1-1946. This was of 
course an independent ground for defeating tho 
claim for injunction. 

[6] Tho trial Court, while decreeing the earlier, 
dismissed the later suit, Gliding that tho promis¬ 
sory note and tho agreement, each of 4 4-1946, 
had been proved as duly executed, that defen. 
dant l in the earlier suit could not have himself 
provided tho money required for payment of tho 
pre-emption money, that tho pre emption suit 
had been for the benefit of tho plaintiffs and de¬ 
fendant 2 of tho earlier suit, they being the 
persons who had paid tho amount and that, 
therefore, there was no question of the execution 
of a sale-deed by defendant I being barred by 
s. 12 , U. P. Act, 14 of 1946. 

[7l Tho lower appellate Court reversed this 
decree. Whilo affirming tho findings of the trial 
Court on tho first three questions, it held that 
defendant 1 could not bo required to transfer tho 
property in favour of the plaintiffs in the earlier 
suit because of the bar of s. 12 of tho said Act. Tho 
learned Civil Judge gave a number of reasons for 
dismissing the plaintiffs’ clnim to a decree for 
specific performance of a contract, even though, 
as wo havo said, ho had found that it was the 
plaintiffs who had provided tho pre-emption 
money and that it was for their benefit and on 
their behalf that the pre-emption suit had been 
filed. Ho first of all hold that, even though there 
had been an agreement between the plaintiffs 
and defondant 2 on tho one side and defendant 1 
on tho othor, to the effect that defendant 1 , after 
obtaining a decree for pre-emption, would convey 
tho property to tho first two parties, tho bar of 
s. 12 , U. P. Regulation of Agricultural Credit Act, 
14 of 194G. was absolute. Tho learned Judge relied 
on tho casoof Sri Narain Dubcy v. Jang Baha. 
dur, 1947 all. w. R. (H.c.) 155 also reported in 
1947 all. L. J. 196. There, in a suit for specific 
performanco of a contract of sale, a compromise 
decreo was passed to tho effect that different por- 
tions of tho property would bo transferred to 
particular partied. Neither by tho time of tho 
agreement of sale nor by tho date this decree was 
passed had tho Act mentioned above come into 
force. Tbe compromise decree, in so far as it 


permitted certain parties to claim transfers of 
different portions of the property from the opposite 
party, was put into execution. Then it was object¬ 
ed that the property being protected land could 
not be transferred in view of the prohibition con. 
tained in s. 12 of tho aforesaid Act. The objection 
prevailed. That is to say, in spite of the fact that 
by agreement and indeed by a decree one party 1 
was under an obligation to transfer tho property 
to another, the transfer being forbidden by statute 
was disallowed by the Court. In another case 
Gaya Prasad v. Durga Singh, 25 all. l. j. 
1065 arising under the Bundelkhand Encumbered 
Estates Act also there was an agreement to sell 
property contrary to the provisions of s. 10 of that 
Act. A suit for specific performanco of the agree¬ 
ment was filed and decreed. Ultimately, on tho 
suit of the sons of tho transferee after the latter’s 
death for recovery of the property, it was held 
that the agreement was void ab initio and could 
not be rectified by tho subsequent cessation of 
disability. 

[8] Tho second reason for refusing a decreo to 
tho plaintiff was that the agreement could either 
be enforced in its entirety or not at all and that 
tho suit being for the enforcement only of one 
part of the agreement could not succeed. Learned 
counsel for the plaintiffs-appellants answered that 
defendant 2 having already transferred a half 
share in the property to defendant 1 and the suit 
being for tho enforcement of tho agreement only ’ 
in respect of the remaining half, that being tho 
only part left unperformed, the objection con- 
ceived by the learned Civil Judge should not be 
affirmed. This clearly assumed that there had in 
fact been a transfer of a half share by defendant 2 

to defendant 1 . A3 wo havo already remarked, 
there is nothing to show- whether such a transfer 
has ever been made, the original sale-deed or even 
a copy of it not being on the record. We must in 
the circumstances give effect to tho view taken by 
the lower appellate Court. 

[9] The third and tho last ground for dismiss-, 
ing the suit was that the plaintiffs and defendant 2 
had committed fraud on tho Court in tho earlier 
suit by filing a claim for pre-emption not in their 
own names but in the name of defendant 1. Tho 
learned Judge remarked : 

‘The defendant Hnrbal and others failed in that case to 
provo it (tho fact of defendant 1 not boing able to provide 
the pre-emption money on account of his poveity, nnd his 
having been set up by Bijni Singh and others, plnintifls 
in the earlier suit, to file that suit) nnd tho pro emptien 
suit was decreed. Thus clearly a fraud was practised both 
on tho Court nnd on the vendees and a decreo obtained." ^ 

The learned Judge, relying in this connection on 
a decision of tho Chief Court, Lucknow, hold that 
the agreement relied upon by the plaintiffs was in 
such circumstances against public policy and, 
therefore, illegal. We, therefore, agreo with him 
and tho plaintiffs in tho earlier suit were not en¬ 
titled to a decree for specific performance of 
contract. 
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[ 10 ] The last point dealt with by the learned 
Civil Judge was whether the plaintiffs were entitl¬ 
ed to a decree for refund in respect of the sum of 
BS. 3600 paid by them to defendant 1 under the 
promissory note of 4-6-1946. The learned Civil 
Judge answered the question in the negative 
because the suit had not been filed on the basis 

# of a loan evidenced by the promissory note but 
only on the strength of an agreement to sell pro¬ 
perty. At the same time the plaintiffs’ right to 
file another suit was left intact. 

[11] Wo have given anxious consideration to 
this part of the case, and we have come to the 
conclusion that wo should not lend our assent to 
this view of the learned Judge. On the findings 
arrived at by himself we are of opinion that he 

\could well grant a decreo to the plaintiffs in res¬ 
pect of this amount. # Ho found as a fact that 
there had been an agreement between the plain¬ 
tiffs and defendant 2 on the one side and defen¬ 
dant 1 on the other that, after defendant 1 had 
obtained mutation in his favour, he would convey 
the property to the plaintiffs and defendant 2 in 
equal shares. This agreement the learned Judge 
found to bo illegal, being contrary to the provi¬ 
sions of s. 12 , U. P. Act, 14 of 1946. Admittedly, 
along with the agreement there was an advance 
of its. 7200 made by the plaintiffs and defendant 2 
in favour of defendant 1 , for which a promissory 
note of a contemporaneous date was executed. Tho 


r 


position, therefore, was that there was an agree¬ 
ment to sell property and in that connection there 
was also an advance of money made to the person 
who, after a certain event, had to sell it to tho 
advancers. Tho agreement being found or rather 
discovered to bo void within the meaning of s. 65 , 
Contract Act, the question remains what is to 
happen to the amount advanced. Tho amount 
itself remained in the hands of the person to whom 
it had been advanced. It was oven utilised by him 
as he deposited it in payment of the amount due 
under the pre-emption decree. The plaintiffs and 
defendant 2 who had made tho advance on their 
part got no benefit under the same. They neither 
got any portion of the property nor till this day 
have received any advantage from the money paid 
by them. Section 65 reads : 

"When an agreement is discovered to be void or when a 
contmot becomes void, any person who has received any 
advantage under such agreement or contract, is bound to 
restore it or to mako compensation for it to tho person 
irom whom he received it.'* 

This section, we think, in terms applies. It ap¬ 
plies oven more effectively in view of the findings 
recorded by the lower appellate Court, from 
which naturally the conclusion at which we have 
arrived follows. It is in consequence of the 
ending that there was in fact an agreement of the 
description alleged by the plaintiff but that the 
same was invalid that it follows, as a matter of 

als ? of r tural iastice - that the 

plaintiffs should get a decree for refund of the 
amount they paid. 


[ 12 ] We, accordingly, allow this appeal in part 
modify tho decree of the lower appellate Court by 
granting to the plaintiffs against defendant l a 
decree for recovery of its. 3600 without interest. 
In other respects the decree passed by that Court 
would stand. In view of the fact that tho plain- 
tiffs had not claimed this amount in the alterna¬ 
tive as a loan evidenced by the promissory note 
set up by them and that our finding that they 
may be allowed a decree for this amount is 
entirely consequential on the findings recorded by 
the lower appellate Court, we are not inclined to 
grant the appellants their costs against the res¬ 
pondents who would be entitled to their own costs 
from tho appellants in all the Courts. 

[13] In consequence of this decision, tho con¬ 
nected second appeal no. 1447 of 1948 stands dis¬ 
missed with costs. 

ClK.S. Order accordingly. 
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Bhagwana and others — Accused-Applicants v. 
State of O. P. through Ganga Ram, Com¬ 
plainant—Opposite Party. 

Criminal Revn. No. 1670 of 1959, D/• 11-9.1951. 

U. P. Panchayat Raj Act (26 o i 1947), Ss. 52, 55- 
Jurisdiction of Panchayat. 

The jurisdiction of the Court does not depend upon tho 
result of the case. It depends upon the allegations in the 
complaint. Of course such n complaint must be bona fido 
and the allegations in it must not be made with tho deli- 
berate intention of excluding the jurisdiction of the Pan- 
chayati Adalat. I Para 2] 

Babu Ram Avasthi - for Applicants ; ChaturbliujSahai 
■—for Opposite Party. 

Order.—This is a petition in revision by four 
persons who were convicted by a Bench of Magis¬ 
trates of Muzaffamagar under ss. 323 and 427, 
Penal Code, and s. 24, Cattle Trespass Act. In 
appeal the learned Sessions Judge upheld the con- 
victioo under 8. 323, Penal Code, and s. 24, Cattle 
Trespass Act, but set aside the conviction under 
s. 427, Penal Code. 

[ 2 ] The only point argued on behalf of the ap¬ 
plicants is that tho case was cognizable by a Pan- 
ebayati Adalat and the Bench of the learned 
Magistrates had no jurisdiction to take cognizance 
of the complaint. Sections 52 and 55, U. P. Pan¬ 
chayat Raj Act, 1947, have been relied upon. A 
perusal of s. 62 (l) (a) will show that while an 
offence under 8. 426 is cognizable by a Panchayati 
Adalat that under s. 427 is not so cognizable. Tho 
difference between ss. 426 and 427, Penal Code, is 
that the latter section applies whore the damago 
caused by the mischief amounts to rs. 50 or up¬ 
wards. A conviction under s. 426 is mado when 
the damage caused by mischief is less than rs. 50. 
Now in the present case the complainant had 
alleged that the loss caused to his crop amounted 
to rs. 100 or over. In fact a commission was issu¬ 
ed to a lawyer who, after a visit of the locality, 
reported that the damage to the crop was to the 
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extent of rs. 100 . Learned counsel for the appli¬ 
cants agrees that if an offence under s. 427 was 
committed then the case would not be cognizable 
by a Panchayati Adalat. He contends, however, 
that as the applicants were acquitted of the charge 
under s. 427, Penal Code, it should be taken that 
they did not commit any offence under that sec- 
lion. Hence the case was cognizable by a Pancha¬ 
yati Adalat. The jurisdiction of the Court does 
not depend upon the result of the case. It depends 
upon the allegations in the complaint. Of course 
such a complaint must be bona fide and the alle¬ 
gations in it must not be made with the deliberate 
intention of excluding the jurisdiction of the Pau- 
chavati Adalat. That is not -the position in the 
present case. The complainant’s allegations were 
bona f ide. It so happened that in the opinion of 
the learned Sessions Judge the charge under 
s. 427, Penal Code, was not made out. The view 
taken by the learned Sessions Judge that, the case 
was not cognizable by the Panchayati Adalat is 
correct. That being so, s. 55, Panchayat Raj Act, 
did not come into operation. 

[3] The revision fails and it is hereby dismissed. 

CD.R.R. Revision dismissed. 
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Rac.iujrar Dayal J. 

Kaviraj Rai — Applicant v. Sheo Darshan 
Dass and others — Opposite Parly. 

Civil Revo'. No. 887 of 1948, D/- 23-1-1952. 

Civil P. C. (1908), O. <1. R. 17— Date of hearing not 
communicated to appellant or his counsel—No appear¬ 
ance on date of hearing — Dismissal oi appeal is not 
under 0. 41, R. 17—Art. 168 has no application to ap¬ 
plication for re-admission of appeal— (Limitation Act 
(1908), Art. 168). (Para 4] 

Anno. Civil P. C., O. 41, R. 17 N. 2, G and 10; Limita¬ 
tion Act, Art. 1G8 N. 3. 

S. C. Asthana—for Applicant ; Jlarnandan Prasad and 
S. S. Srivastava—for Op\>osilc Party. 

Order. — This is an application in revision 
against an order of the Civil Judge Basti, re-ad- 
mitting an appeal against the applicant. 

[ 2 ] The appeal was dismissed in default on 
1G-2-1948. Application for re-admitting it was 
made on 21-3-1948. 

[ 3 ] It was alleged in the application and was 
supported by an affidavit that the appellant op¬ 
posite party waited till late in the day on 17-12-1947 
to know the next date fixed for the hearing, that 
no date was fixed and he went away, leaving ins¬ 
tructions with his counsel’s clerk to inform the 
date to be fixed in the case, that he did not know 
that the appeal was fixed for hearing on the 16 th 
February and that he learnt about the dismissal 
of the appeal on 27-3-1948. He further alleged in 
the application that he was told by the clerk that 
a post-card had been sent to him communicating 
the date of hearing, but that he did not receive 
it. The respondent applicant objected to the re¬ 
admission of the appeal, stating in the objection 
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that the reasons mentioned in the application 
were baseless and that the application was filed 
beyond time. 

[4] The learned Civil Judge considered the 
defendant’s allegations about his not learning the 
next date fixed on the 17th December to be proba¬ 
ble. Due to the local practice and the contents 

of the Hindi order-sheet for 17th December, he 1 
was also of opinion that the next date was not 
fixed in the presence of the appellant’s counsel. 

I have looked up the order sheet, and it appears 
that the date 16th February was filled in the 
blank left after the entire order had been written. 
When the blank was filled cannot be said. I, 
therefore, agree with his finding that the 16 th 
February was not fixed in the presence of the ap¬ 
pellant or his counsel. * / 

[ 4 J There is nothing on the record to show that 
the counsel for the appellant opposite party knew 
that the appeal was fixed for the 16th February. 
The order-sheet of the 17th December does not 
bear his signature. The record of the appeal does 
not appear to contain any slip communicating 
the date to him. His counsel appears to have been 
called in Court on the lGth February. He then 
stated that he had no instructions. I am not pre¬ 
pared to conclude from this merely that the coun¬ 
sel must have known the date of hearing and that 
if he had not known it, he must have stated to 
that effect. It was stated in the application of the 
appellant opposite party that the counsel’s clerk 
told him on the 29th March that a post-card had 
been sent to him intimating the dale of hearing. 
How far that statement of the clerk is true can¬ 
not be said. The fact remains that the appellant 
opposite party stated on oath in the affidavit that 
he did not know from any communication from 
his counsel or his clerk that the appeal was fixed 
for hearing on the 16th February. The appellant 
opposite party cannot be held to have known that 
the appeal was fixed for the 16th February for 
hearing. It cannot be said, therefore, that the ap¬ 
pellant did not appear when the appeal was 
called on for hearing on the date fixed or on the 
date to which the hearing had been adjourned. I 
am, therefore, of the opinion that the appeal was 
not dismissed under the provisions of 0 . 41, R. 17, 
sub-r. (l), Civil P. C., or for want of prosecution. 

It follows, therefore, that the thirty days’ period 
of limitation prescribed under Art. 1G8, Limitation 
Act, would not apply to the application for the 
re-admission of this appeal by the appellant op- 
posite party. The order under revision, therefore, 
cannot be said to be bad on the ground that it « 
was passed on an application for re-admission 
filed beyond limitation. 

[ 5 ] I, therefore, reject this application. In the 
circumstances of the case, I order the parties 0 
bear their own costs. 

ClR.G.D. Application rejected. 
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Agarwala and Hari Shankar JJ. 

State v. Amulya Kumar , Respondent. 

Criminal Appeal No. 874 of 1951, D/- 8-1*2-195*2. 

(a) U. P. Town Improvement Act (8 of 1919), Ss. 21, 
and 94—Delegation of power to file complaint. 

Where the resolution of the Board empowering the 
•Chairman to exeroisa the powers vestcl in the Trust un ler 
S. 94 does not empower the Chairman to delegate his 
powers to the Secretary, he caunot do so under S. ‘21. 
Further, such a resolution cannot be treated us a rule 
framed under S. 73 if it has not received the previous 
sanction of the Government. [Turn 6j 

However, if there is a rule properly ma le un ler S. 73 
empowering the Chairman to institute compliiuts for 
offences un ler the Act the* Chairman cau delegate his 
power to nnother officer of the Trust under S. *21. 

[Para 7) 

(b) U. P. Town Improvement Act (8 of 1919), S. 95 
—Scope. 

Section 95 does not include the institution of complaiuts 
in connection with offences punishable under the Act, but 
deals with all other legal proceedings. Thus, it does not 
include criminal complaints mentioned in S. 94. 

%(Para 7) 

(c) U. P. Town Improvement Act (3 of 1919), Sec¬ 
tion 100 (e)— Irregularity. 

The omission, defect or irregularity mentioned in cl. (e) 
of S. 100 has no reference to an illegality engendered by 
the institution of a complaint under S. 94 by a person 
who is not competent to do so. (Para 8] 

(d) U. P. Town Improvement Act (8 of 1919) (as 
amended by Act 47 ot 1948), S. 34A(1) — “For any 
area*'. 

f Tho extent of area is not limited in S. 84A. In the 
absence of any limit, there is nothing to prevent an 
Improvement Trust from including the whole of the area 
under its jurisdiction in any particular scheme. 

[Para 10] 

J. Stearup and J. 2?. Bhalt % for the State ; .4. P. 
Pandey and Jai Gopal Chatterji, for Respondent . 

Agarwala J. — This is a Government appeal 
against the acquittal of Amulya Kumar Banerji 
•who was prosecuted under s. 79, U. P. Town 
Improvement Act, 1919, read with s. 34 (a) enacted 
by the U. P. Town Improvement (Adaptation) 
Aot, 1948. The facts briefly stated are as follows : 


[ 2 ] The respondent obtained permission fro: 
the Municipal Board of Banaras to construct 
house on his land on Lajpat Rai Road, Banaro 
sometime in September 1948. He started makir 
instructions in accordance with the permissic 
granted by tho Municipal Board. While he wi 
wring so, by the notification dated 19-1-1949, tl 
Government brought into force the Town In 
provement (Adaptation) Act, 1948 (U. P. Act . 

. * 948 ^ in fc * ie w hole of Banaras Municipal^ 
f ^mediate effect. On 5-4-1949 the Banan 
Improvement Trust resolved that a master pla 
tor the wholo of the city of Banaras be prepare 
tor the improvement of the city. The Trust the 
requested the Government to issue a notificatic 
ider s. 34 (a). Accordingly, the Government issue 
a notification dated 4-6-1949 declaring that tl 
Banaras Improvement Trust had decided to enfor. 
an Improvement Scheme in the areas specified i 
1958 A11./47 & 48 


the notification excluding the areas under the 
control and power of the Cantonment and Railway 
authorities, in this specification the area of the 
eutue city of Banaras was shown. 

[ 3 ] As the respondent continued making con¬ 
structions which he had started in pursuance of 
the permission obtained by him from the Muni- 
cipal Board, he was asked by the Secretary of the 
Trust not to do so. The respondent asserted that 
he had simply filled in the foundations and was 
not making any constructions worth the name. 
On 22-8.1919 the Trust passed a resolution that 
the Deferred Street Scheme in respect of certain 
streets be taken up in hand. Amongst the streets 
mentioned in the resolution was the street nbut- 
ting which the house of the respondent was being 
constructed. The resolution provided that no one 
was to make constructions within 7$ft. of the 
alignment of the streets. On 5-10-1949 the Investi¬ 
gator of the Trust reported that the respondent 
was making constructions contrary to the reso- 
lution of the Trust. There was some correspon- 
dence between the Secretary of the Trust and the 
respondent, and the respondent again asserted 
that he had not contravened any resolution of the 
Trust. 

[4] On 11-10-1949 the Secretary of the Trust 
filed a complaint in the Court of the City Magis¬ 
trate, Banaras. In tho complaint it was stated 
that it appeared from the report of the Investi¬ 
gator dated 23-6-1949 that the accused had conti- 
nued the construction of his house without the 
fresh permission of the Trust, that the accused 
was served with a notice and was directed to stop 
the constructions at once but that he paid no 
heed to the notice and did not stop the construc¬ 
tions. It was, therefore, alleged that the respon¬ 
dent had been guilty under s. 79, Improvement 
Trust Act. The learned City Magistrate found the 
respondent guilty and sentenced him to a fine of 
Rs. 100. Tho respondent appealed to the learned 
Sessions Judge who acquitted him holding that 
the complaint having been filed by tho Secretary 
and not by the Chairman of the Improvement 
Trust could not be taken cognizance of by the 
Court and that the notification of the Government 
declaring the intention of the Trust to prepare an 
improvement scheme, being in respect of the 
wholo of tho city of Banaras and not in respect of 
any particular portion thereof, was invalid not 
being contemplated by law. 

[5] In this appeal it has been strongly contended 
by learned counsel for the State that the learned 
Sessions Judge erred in tho interpretation of law 
on both the points and further that the evidence 
on the record established that the respondent did in 
fact contravene the provisions of law and was 
guilty of the offence for which he was tried. 

[6] As regards the question whether the com 
plamt filed by the Secretary of the Implement 
1 rust can be taken cognizance of by the criminal 
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Court, one has to refer to s. 94, U. P. Town 
Improvement Act. This section lays down : 

“Unless otherwise expressly provided, no Court shall 
take cognizance of any offence punishable under this Act, 
except on the complaint of, or upon information received 
from, the Trust or some person authorised by the Trust by 
general or special orders in this behalf’* 

It is conceded that there was no general or special 
order of the Trust authorising the Secretary to 
make the complaint. It was, however, pointed out 
that the Trust passed a resolution on 16-7-1949 
empowering the Chairman to exercise the powers 
vested in the Trust under several sections of the 
Improvement Trust Act, including s. 94, and that 
the Chairman in his turn by an order dated 
7-10-1949 authorised the Secretary to file complaints 
under s. 94. It was urged that under s. 21 , the 
Chairman could delegate his powers to any ollicer 
of the Trust. This argument, however, is not 
tenable. The resolution of the Board empowering 
the Chairman to exercise the powers vested in the 
Trust under s. 94 did not empower the Chairman to 
delegate his powers to the Secretary. Under s. 21 
the Chairman by general or special order in 
writing is empowered to delegate to any ollicer of 
the Trust any of his powers, duties or functions 
under the Act or any rule made thereunder , 
except those conferred or imposed upon or vested 
in him by ss. 31, 1G, 22, 46 and 95. No doubt S. 94 
is not one of the sections covered by the exception, 
but at the same time it by itself does not confer 
any powers on the Chairman. Therefore, it follows 
that the Chairman of a Trust may by general or 
special order in writing delegate to any ollicer of 
the Trust the performance of the powers, duties or 
functions of the Trust under s. 94, if he has been 
empowered by any rule made under the Act to 
exercise those powers. Rules under the Act arc 
made under s. 73. These rules can be made only 
"with the previous sanction of the State Govern¬ 
ment.*. Even if we consider the resolution of the 
Trust dated 16-7-1949 to he a rule, there must bo 
the sanction of the State Government for the 
same. No such previous sanction has been produced 
in the case. It follows, therefore, that the Chair, 
man was not empowered to delegate his powers to 
the Secretary. 

[7] We may here note an argument that was 
pressed upon by the learned counsel for the res. 
pondent. It was urged that in no circumstance 
could the Chairman delegate his powers to institute 
a criminal complaint to the Secretary, even if 
there were a rule to that effect, with the previous 
sanction of the Government. The reasoning was 
that s. 21 , prohibits delegation of powers conferred 
on a Chairman under s. 95, which section it was 
contended relates to the institution of all kinds of 
legal proceedings civil or criminal, including those 
relating to offences committed under the Act. 
There is a fallacy in this argument. Section 95 
deals with the powers of the Chairman. It is a 
general article empowering the Chairman, subject 
to the control of the Trust, to institute, defend or 
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withdraw from legal proceedings under the Act, to 
compound any offence against the Act, to admit, 
compromise or withdraw any claim made under the 
Act, and to obtain such legal advice and assistance 
as he may from time to time think it necessary or 
expedient to obtain, etc. Section 94 specifically deals 
with offences under the Act and empowers only the 
Trust or a person authorised by it to institute 
complaints regarding them. If s. 95 were to include 
criminal complaints mentioned in s. 94, the Chair- 
man and not the Trust would be the principal 
person to institute them. This would be contrary 
to the express language of s. 94. The proper inter, 
pretation of s. 95 is that it does not include the 
institution of complaints in connection with 
offences punishable under the Act, but deals with 
all other legal proceedings. Clause (b) of s. 95 
speaks of compounding ‘of any offence against this 
Act’ and does not speak of institution of com¬ 
plaints therefor. This also supports the above 
view. Therefore, if there had been a rule properly 
made under s. 73 empowering the Chairman to 
institute complaints for offences under the Act 
the Chairman could have delegated his power 
to another officer of the Trust under s. 21. As, 
however, there was no such rule, the complaint, 
filed in the present case was wholly unauthorised 
and conferred no jurisdiction on the criminal 
Court to take cognisance of it 

[8] On behalf of the State it was urged that this 
was merely an irregularity which could bo cured * 
under s. 100 (e), Improvement Trust Act. This 
section provides that 

'‘no net done or proceeding taken under this Act shall bo 
questioned on the ground merely of. 

(e) any omission, defect or irregularity not affecting the 
merits of the case.’* 

It was urged that the fact that the Secretary 
instituted the complaint without proper authority 
was merely an irregularity which did not affect 
the merits of the case. The institution of a com¬ 
plaint or other legal proceeding by a competenc 
person is the basis of the jurisdiction of the Court. 
No Court can take cognisance of a complaint or 
other legal proceeding unless it has been properly 
instituted or unless the defect has been cured in 
accordance with the provisions of law. If there 
was no jurisdiction to take cognisance of the 
complaint as provided in s. 94, the whole pro¬ 
ceedings were ultra vires and void in the eye of 
law. The omission, defect or irregularity men-l 
tioned in cl. (e) of s. 100 has no reference to an' 
illegality of this kind. 

[ 9 ] In this view of the matter, it is not neces- ^ 
sary to decide the other point raised in the case, 
namely, whether the notification of the State 
Government proclaiming that the Improvement 
Trust of Banaras had decided to enforco an Im¬ 
provement Scheme in the wholo of the city of 
Banaras was valid or not. It has, however, been 
urged before us by learned counsel for the State 
that the present appeal has been filed as a test 
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case requiring a determination of this quostion. 
As learned counsel on both sides have addressed 
us on the point at length we may brielly indicato 
our views upon it. 

[10] The notification was issued under s. 34A, 
Improvement Trust Act, as amended by U. P. Act 
47 of 1913. Section 34A reads : 

# "(1) Whenever tho Trust decide? to frame an improve¬ 

ment scheme for any area, the State Government may, at 
the request of the Trust, issue a notification specifying 
such area, and declaring that the Trust has decided to 
propose an improvement sdieme for such area. 

(2) A notification under sub-s. (1) shall remain in force 
for six months from the publication thereoraud during 
this period no buildings shull be erected, re-erected, 
altered, or added to within the said area without the 
written sanction of the Trust. 

Providod that tho State Government may for sufficient 
reasons extend the said period by a further period not 
exceeding six months. 

(8) If au improvement scheme is notified in accordance 
with S. 42 in respect of such area before the expiry of the 
notification the notification shall continue in force until 
the scheme is carried out or is abandoned.” 


It was urged by learned counsel for the respon¬ 
dent that tho words “for any area” in cl. (1) of 
the section refer to a specified locality out of the 
jurisdiction of the Trust and that it did not refer 
to the entire area under its jurisdiction. Refe¬ 
rence was made to ss. 24 to 32 in connection with 
this argument. Section 24 describes the various 
kinds of improvement schemes. Sections 25 to 32 
deal in detail with the various improvement 
schemes mentioned in 8. 24. All of them refer to 
‘area’ leaving tho impression on one’s mind that 
normally the Trust would propose a scheme for a 
specific locality, within its jurisdiction. Tho 
extent of tho area, however is not limited either 
in s. 34 a or in any other provision of tho Act. In 
the absence of any such limit, it seems to us that 
there is nothing to prevent an Improvement 
Trust from including tho whole of the area under 
its jurisdiction in any particular scheme. No 
doubt normally the Trust would not go to the 
length of proposing a scheme for the whole of a 
city and bringing all constructions within the 
city to a standstill, yet we are unable to say that 
in law it has no such power if it thought it wise 
or prudent to take that course. The notification 
in question must, therefore, be held to be valid. 

[ 11 ] The appeal, however, fails on the first 
point decided by us. The result is that we dismiss 
this appeal. 


B/V.S.B. 


Appeal dismissed. 
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Shib Singh—Applicant v. Sridhar and othe 
—Opposite Party. 

Criminal Ref. No. 286 of 1951, D/- 29.11-1951. 

(a) Criminal P. C. (1898), Ss. 439, 145 (l)-Prelin 
nary order under S. 145 (1) based on inadmissit 


evidence such as commissioner’s report will be set 
aside in revision. [Paras 4, 5] 

Anno. Criminal P. C., S. 430 N 15. 

(b) Criminal P. C. (1893), S. 539B — Commissioner 
for local inspection. 

Section 5393 permits a Presiding Officer to make a local 
inspection but if a commissioner is deputed to go to the 
disputed place and to make an inspection he should appear 
in the witness-box to make the statement on oath and 
should subject himself tb cross-examination. Tho report 
submitted by him is not per sc evidence in the case. It is 
only when it is verified by the commissioner by a state¬ 
ment on oath that it becomes evidence. [Para 3] 

Brij Le.l Gupta — for Applicant ; .1. G. A. — for 
Opposite Burly. 

Order. — This is a reference under s. 438, 
Criminal P. C., by the learned District Magis¬ 
trate of Dehra Dun, recommending that an order 
passed under s. 145, Criminal P. C., by the Sub- 
Divisional Magistrate of Mussoorie, be vacated. 

[ 2 ] An application under s. 145, Criminal P. C., 
was presented by one Shib Singh against ono 
Sridhar. A preliminary order under s. 145 (l), 
Criminal P. C., was duly passed, and after recor¬ 
ding evidence and considering the report of tho 
Commissioner, the learned Magistrate came to the 
finding that Sridhar had all along been in posses, 
sion. Ho passed an order forbidding Shib Singh 
to interfere with his possession. 

[3] Prima facie, the finding recorded by the 
learned Magistrate is a finding of fact which is not 
ordinarily disturbed in revision, but the learned 
District Magistrate has rightly pointed out that 
tho learned Magistrate has relied on inadmissible 
evidence. Tho Commissioner who was appointed 
to make a local inspection was not examined as a 
witness. In the circumstances, his report could 
not be treated as evidence in the case. There is a 
provision in tho Codo of Criminal Procedure for 
appointment of Commissioners for recording tho 
statement of a witness, but no provision exists for 
appointing a Commissioner feu- making a local 
investigation or inspection. Section 539ir permits 
a Presiding Officer to make a local inspection but 
if a commissioner is deputed to go to the disputed 
place and to make an inspection he should appear 
m the witness-box to make the statement ou oath 
and should subject himself to cross-examination. 
Unless that is done, the statement made by him 
and embodied in his report cannot be taken in 
evidence. The report submitted by him is not per . 
sc evidence in the case. It is only when it is' 
verified by the Commissioner by a statement on 1 
oath that it becomes evidence. 

[4] Since the report of the Commissioner played 
a very important role in enabling tho Magistrate 
m arriving at his finding and since this report was 
inadmissible in evidence, tho learnod Magistrate’s 
finding cannot stand. 

JP J? kh ? circumstances the reference is accep. 

Th« „ Th ° e n? d Ma 8 ,8trato ’s order is set aside. 
Tho case shall bo sent back to the learned Magis 
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trate. The commissioner shall be summoned and 
shall bo examined and cross-examined in Court. 
Thereafter, the learned Magistrate shall record his 
finding on the disputed point and dispose of the 
case. 

CID.Pi.il. Reference accepted . 
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(LUCKNOW BENCH) 

Kidwai J. 

Sidh Nath, Applicant v. Trilolci Nath, Com - 
plain ant—Opposite Party . 

Criminal Revn. No. Ill cf 1351, D/- 31-3-1052. 

Penal Code (1860), S. 506—Tree belonging to com¬ 
plainant cut by accused—Alter some trouble about it, 
tree allowed to remain where it fell — Subsequently 
accused removing tree to his house — Complainant’s 
servants, under his order, invading accused’s house to 
'remove the tree—While the tree was being removed, 
accused going to house oi complainant with a gun and 
threatening him with serious results unless he called 
the invasicn oft — Complainant held could not by his 
own private action invade the house of the accused — 
Accused held could not be said to have committed an 
offence. [Para 7] 

Anno. Penal Cole, S. 50C N. 1. 

B. N. Mullah , for Applicant ; J. N. Tandon, for 
Opjjositc Party. 

Order. — This revision application is filed by 
Lala Sidh Nath against his conviction of an 
offence under s. 500, Penal Code. 

[* 2 ] The case of the prosecution was that a 
tamarind tree belonging to the opposite party, 
Lala Triloki Nath, was cut in August, 1948 by the 
son of Lula Sidh Nath. There was some trouble 
about it and the tree was allowed to remain where 
it fell. On 1 G-9-1049, Lala Sidh Nath removed the 
tree to Ins house. On 18-9-1949, Lala Triloki Nath 
sent his men to the house of Lala Sidh Nath to 
get back the wood which Lala Sidh Nath had 
taken. Thereupon, Lala Sidh Nath who was sitting 
at the house of Raja Sri Ram went to his house, 
brought a gun and went towards the house of 
Lala Triloki Nath shouting abuses and inviting 
him to come out to meet the threat. Raja Sri Ram 
and Lala Prag Narain tried to stop him but in 
vain. Thereupon Lala Bhola Nath calmed Sidh 
Nath down and took away the gun from his 
possession. 

[3] A written report of this incident was made 
at the police station on the next day and the case 
was started. For the prosecution G witnesses of 
this incident were produced, namely, Lala Triloki 
Nath (p. w. l), Lala Prag Narain (p. w. 2 ), Raja 
Sri Ram (p. W. 3), Lala Kailash Kishore (p. w. 4), 
Blmgwandin (r. W. 5) and Daya Shankar (p. w. G). 
The trial Court found the offences both under 
ss. 504 and 506, Penal Code, established and sent¬ 
enced Lala Sidh Nath to a fine of rs. 75 in respect 
of each of the offences. 

[4] Lala Sidh Nath appealed and the learned 

Sessions .)ud?e of Unnao set aside the conviction 
and ? •* •:(* under s. 504 but maintained the 

conviction u:ktc r s. 50G. 


A. I. R. 

[5] In this revision application the validity of 
the conviction under s. 506, Penal Code, is also 
challenged on several grounds. 

( 1 ) That the Court itself has found the matter 
to be a petty one and should, therefore, not have 
convicted the appellant by reason of s. 95, Penal 
Code, and 

( 2 ) That because in fact the applicant did not 1 
issue any threats to make the complainant desist 
from any legal act but whatever abuses of threat 

lie issued were to make the complaiuant desist 
from unlawfully removing the wood from his 
house. v 

[g] With regard to the first contention s. 95, 
Penal Code, would not apply to the case because 
that section only applies in a case where the harm 
likely to be caused is so slight that no person of 
ordinary sense and temper would complain of such 
harm. In the present complaint the harm that 
may have been caused was with a gun and cer¬ 
tainly that would not luve been so slight as to 
induce an ordinary person to ignore it. 

[7] The second point, however, 1ms considerable 
force. According to the statement of Lala Prag 
Narain, Lala Sidh Nath was sitting at the house 
of Raja Sri Ram when his son came and informed 
him that a number of persons were entering his 
house and bringing out the wood to take it away. 
This statement is supported by the report made 
Ext. 2, which is also to the same effect. Even if it 

is conceded that Lala Sidh Nath had actually ^ 
stolen the wood which was in fact the property of 
Lala Triloki Nath, Lala Triloki Nath could not 
by his own private action invade the house of Lala 
Sidh Nath to recover that wood without the neces¬ 
sary search warrant or without police aid. Lala 
Sidh Nath would be perfectly justified in resisting 
the invasion. In the present case an invasion of 
the house was going on and was by the servants 
of Lala Triloki Nath under his directions. If. 
therefore, instead of causing injuries or threaten¬ 
ing the servants with dire consequences until they 
desisted from their criminal trespass, Lala Sidh 
Nath proceeded towards the house of Lala Triloki 
Nath, under whose orders the invasion was taking 
place, and threatened him with serious results 
unless he ordered the invasion off, he cannot be 
said to have committed an offence. According 
to the evidence to which I have referred, the 
wood was still being removed and it is agreed 
that it was being removed by the servants of 
Lala Triloki Nath under his orders. The respon¬ 
sibility of the removal was, therefore, on Lala 
Triloki Nath and it was not an offence on the part ^ 
of Lala Sidh Nath even to threaten Lala Triloki 
Nath in order to prevent him from doing an act 
which was illegal. 

[8] I may illustrate my meaning by saying that 
supposing a theft has been committed in ft per¬ 
son’s house, he is under the law entitled to defend 
his property and to cause injuries to the thief in 
preventing the theft. .It would not become an 
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offence on the part of the person whose house 
is being broken into, if instead of starting off by 
hitting the thief, he gives notice to the thief to 
drop the articles stolen otherwise he would receive 
injuries. In the similar way if, instead of starting 
off by hitting at the servants of LalaTriloki Nath, 
Lala Sidh Nath went to the master to request or 
even threaten him to call off his servants from 
doing an illegal act, his action would not become 
an offence. 

[9] I, therefore, allow this application, set asido 
the conviction of Lala Sidh Nath and the sentence 
passed upon him. The fine, if realised, shall be 
refunded. 

C/G.M.J. Revision application allowed . 


A.I.R. 1953 Allahabad 373 [Vol. 40 t C. N. 172] 
Raghcdak Dayal and Agarwala JJ. 

Dibia , Appellant v. State. 

Criminal Appeal No. S83 of 1950, D/- 22-2-195*2. 

(a) Criminal P. C. (1399), S. 342—Material circum¬ 
stances not put to accused. 

Where the evidence against the accuse! consists of 
circumstantial evidence only, it causes prejudice. But in a 
case in which there is direct evideuce of eye-witnesses 
concerning the commission of the oilences by the accused 
and the conviction can bo based upon their statements 
alone, if tho direct evidence is put to the accused and the 
other circumstances are not put to him, it cannot be said 
that tho nccused has beta prejudiced thereby : A. I. R. 
1951 S. C. 441, lief. [Para 10] 

Anno. Cr. P. C., S. 312 N. 14,12. 

(b) Penal Code (1860), S. 300 — Serious injury on 

vital part with dangerous weapon must necessarily 
lead to the in:erence that the accused intended to kill 
the deceased. [i'aru 13J 

Anno. Penal Code, S. S00 N. 4. 

Jagdish Narain Agarwala, for Appellant-, J. It. Dliatt 
Asst. Govt. Advocate, for the State. 

REFERENCE Papl 

('51) 1961 All. L. J. 640 ; A. I. R. 1951 S. C. 441 • 

(52 Cri. L. J. 1491 S. C.) n 

Agarwala J.—This is an appeal by Dibia who 
has been convic ed under s. 3U2, I. P. C., and 
sentenced to transportation for life. 

[ 2 ] The appellant was prosecuted for having 
murdered one Puswa, his cousin, on 11 - 12-1949 at 
about noon in the house of one Bhikhari in 
village Todarpur in the district of Hamirpur. 
The prosecution cise was that in Baisakh (April) 
of 1949 the appellant beat bis wife whereupon the 
left his house and came to stay in tho house of 
Puswa deceased and his brother Baddu, cousins 
of the appellant. She stayed there for the night 
and in the morning Baddu persuaded the woman 
to go back to her husband and calling tho appel- 
ant made his wife to go with him. The accused 
took 013 wife out of tho village and since then 
her whereabouts were not known. It was not 
known whether she was alive or dead. The appel¬ 
ant then began to give out in the village that 
i’uswa had dishonoured his wife and that, there- 

chance 6 W ° U <1 kil1 him whenever he would get a 


On 11-12-1949 at about noon one Shoo Nath was 
having his hair cut by Babu Lai barber in the 
house of Bhikhari barber, Puswa deceased also 
went there for his hair cut and shortly thereafter 
Dibia appellant also went there. After Sheo Nath 
had his hair cut, tho hair of Puswa deceased were 
also cut and while his nails were being trimmed, 
Dibia appellant suddenly took up an axe, which 
was lying there, and gave one severe blow on the 
head of Puswa and ran away. He was chased by 
Sheo Naih but could not be caught. Puswa fell 
down on the ground after getting tho blow. His 
brother Baddu when informed of the incident 
came to Bhikhari’s house and then took Puswa 
to the police station Korara, which is at a dis¬ 
tance of seven miles from the village, by putting 
him in his cart. On the way to the police station 
Puswa died. 

[ 3 ] The first information report was lodged the 
samo day at 5 p. m. Tho police came to tho 
village in the night and investigation was made. 
Some of tho clothes which the deceased was wear- 
ing and were blood-stained were taken possession 
of. The axe which was also blood-stained was 
also taken into custody and two pairs of shoes, 
one belonging to the deceased and the other alleg¬ 
ed to belong to tho appellant, were also taken 
possession of. A recovery list was made and the 
articles were sealed in a bundle with the excep. 
tion of tho shoes belonging to tho appellant. 

[ 4 ] The post-mortem examination was held tho 
next day at 11.30 a. m. Two injuries were found 
on the body of the deceased—(l) contused wound 
1$ x l/3* x skin just above tho outer half of the 
left eyebrow_( 2 ) incised wound3 x $"i" x brain 
on tho right side of the parietal region of tho 
head 3" above the right ear. Tho brain matter 
was protruding through the wound and clotted 
blood was present. The skull had been cut through 
and a circular piece of bone was completely sepa- 
rated. The membrane and the brain underneath 
the injury no. 2 were cut through. In the opinion 
of the doctor, injury no. 1 could be caused by a 
fall or blunt weapon and injury no. 2 was tho 
cause of death of the deceased. 

[5] The appellant denied that ho assaulted tho 
deceased and said that the case was started against 
him due to enmity. Ho did not, however, suggest 
what enmity there was between him and tho 
prosecution witnesses, nor was such enmity put to 
tho witnesses when they were cross-examined. 

[6] In support of the prosecution case three eye- 
witnesses were examined. Babu Lai barber who 
was cutting tho hair of Shoo Nath and tho 
deceased, Sheo Nath who had his hair cut by 
Babu Lai and was sitting at the time when tho 
appellant struck the deceased with the axo, and 
Ram Bilas, a boy 0 f 14 or 15 years of age who 
was standing in front of his house, which was 
opposite the house of Bhikhari, and who saw tho 
appellant running away from tho house of Bhikhari 
and being chased by Sheo Nath. 
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[7) Besides these eye-witnesses, three other wit¬ 
nesses were produced. Pirbhu Singh and Bins 
Gopal, zamindars of the village, deposed that 
Puswa deceased had illicit connection with the 
wife of the accused. Pyare Lai deposed to an 
extra-judicial confession by the accused of having 
murdered the deceased. From the statements of 
the eye-witnesses alone, apart from the evidence 
of other witnesses, we are perfectly satisfied that 
the prosecution story that the appellant struck the 
deceased with an axe on the head which resulted 
in the deceased’s death is true. 

[8] It was urged that the examination of the 
accused was wholly insufficient and consequently 
he was prejudiced and the trial was vitiated. 
There can be no doubt that the examination of 
the accused both by the Magistrate and by the 
Sessions Judge was faulty. The Magistrate put 
the following questions to the accused : 

“Q. Did you on 11-12-49 at about noon, at mauza 
Todarpur, 1‘. S. Kurari, inflict injuries on Puswa son of 
Mahadeo with an axe, with tjie intention of killing him, 
as a result of which he died ? 

A. No sir. I did not assault him. 

Q. Why was this case initiated against you ? 

A. It has been initiated through enmity. I shall pro- 
duce defence in che Sessions Court." 

In the Sessions Court the following questions 
were put to the accused : 

“Q. Did you make this statement (Ex. P/12) dated 
11-0-50 before the committing Magistrate and whether it is 
correct ? 

A. Yes. It is correctly recorded. 

Q. Do you want to state anything more ? 

A. Nothing. 

Q. Is Ex. 3 shoe yours? 

A. No. it does not belong to me. 

Q. Do you waut to produce defence ? 

A. No.** 

r9] Section 312, Criminal P. C., lays down that 

“For the purpose of enabling the accused to explain any 
circumstances appearing in the evidence against him, the 
Court may, at any stage of any inquiry or trial without 
previously warning the accused, put such questions to him 
as the Court cousiders necessary, and shall, for the purpose 
aforesaid, question him generally on the case after the 
witnesses for the prosecution have been examined and 
before ho is called on for his defence. 

The answers given by the accused may be taken into 
consideration in such inquiry or trial.” 

[ 10 ] It has been held that the Courts are bound 
to observe the provisions of this section and to 
put to the accused all such circumstances upon 
which reliance is to be placed by them against 
the accused. The object of the examination of the 
accused with reference to all the circumstances 
which appear against him is to afford the accused 
an opportunity of explaining those circumstances. 
The explanation so offered lias to bo taken into 
accouut in determining whether the circumstances 
are, in fact, against the accused and, ultimately 
whether the accused is guilty of the offence with 
which ho is charged. If the material circum¬ 
stances are not put to the accused and his explana- 
tion is not called for, there is a danger that 
injustice may be done. As to what circumstances 


should be put to the accused depends upon the 
facts of each particular case. 

Where the evidence against the accused con¬ 
sists of circumstantial evidence only, it is of the 
utmost importance that the various circumstances 
which clinch the issue against him should be put 
to him and an explanation called for from him. 
But in a case in which there is direct evidence of 
eye-witnesses concerning the commission of the 
offences by the accused and the conviction can 
be based upon their statements alone, if the direct 
evidence is put to the accused and the other cir¬ 
cumstances are not put to him, it canuot be said 
that the accused has been prejudiced thereby. 

[11] Our attention has been drawn to a deci¬ 
sion of the Supreme Court in Tara Singh v. The 
Slate , 1951 all. L. j. G40 : a. i. n. l *51 s. c. 441. 
We do not think that there is anything in that 
decision which is in conflict of what we have 
stated above. 

[ 12 ] In the present case, the substance of the 
offence which is alleged against the appellant and 
which was deposed to by the eye-witnesses was 
put to him. The reason why the prosecution wit¬ 
nesses were deposing against the accused was also 
put to him in the second question put by the 
Magistrate, though the names of the witnesses 
were not specifically mentioned. In the Sessions 
Court the ownership of the 6hoes, ex. 3, was also 
put to him. 

The question regarding the motive of the offence, 
illicit connection of Puswa deceased with the ap¬ 
pellant’s wife, as alleged by the prosecution, and 
the facts that the appellant had beateu his wife 
six months before the incident, that she had gone 
to live with the deceased and Baddu P. W., that 
she was returned to the appellant the next morn¬ 
ing by Baddu P. W., that the appellant had taken 
her out’ of the village and that her whereabouts 
were not known, were not put to him. The extra¬ 
judicial confession made to Pyare Lai was also 
not put to him. 

[13] In our opinion, some of these questions 
should have been put to the appellant. But we 
are unable to say that because of the omission the 
appellant has been prejudiced in any way. Wo 
arrive at this conclusion for the reason that, in 
our opinion, the statements of the eye-witnesses 
are amply sufficient to justify the conviction of 
the appellant. The worse that can be said for the 
omission of the material circumstances to bo put 
to the accused is that those circumstances may 
bo omitted from consideration against the ac¬ 
cused. If after omitting those circumstances the 
accused’s conviction can be maintained, it can 
be said that he has not been prejudiced by the 
omission. 

In our opinion, in the present case, even aftor 
omitting all the circumstances narrated above, 
which were not put to the accused, we are pre¬ 
pared to hold that the appellant did in fact inflict 
the injury on the head of the deceased with an 
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ase which resulted in his death and consequently 
the appellant was rightly convicted of having 
(caused the death. Causing of a serious injury on 
a vital part of the body of the deceased with a 
dangerous weapon, like an axe, must necessarily 
lead to the inference that the appellant intended 
to kill the deceased. Ho was, therefore, clearly 
guilty of murder. 

[ 14 ] We accordingly dismiss this appeal and 
confirm the conviction of and the sentence im¬ 
posed upon the appellant by the Court below. 

C/D.H. Appeal dismissed. 
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Agarwala J. 


Ravi Charan — Applicant v. State. 

Criminal Revn. No. 193 of 1951, D/- 23-9-1951. 

(a) Criminal P. C. (1898). S. 106 — Proceedings 
under, are judicial and not administrative. [Para 5] 

Anno. Criminal P. C., S. 10G N. 2. 

(b) Criminal P. C. (1898), S. 106 — Duty of Magis¬ 
trate — Superior Magistrate requesting Subordinate 
Court advisability of taking action under S. 106, in 
case pending before latter Court—Such request in¬ 
fluencing Magistrate — Order passed without giving 
reason — Both order and conviction on main part of 
case held could not stand. 

When the Magistrate is influence 1 with respect to one 
part of his order, it ciunot to said that he is not equally 
influenced in convicting the accused on the main part of 
the case. [Paras 3 and 5] 

Anno. Criminal P. C., S. 106 N. 15. 

Gopal Behari — for Applicant; Asst . Govt. Advocate — 
for the State 

Order.—A. complaint was made against Ram 
Charan applicant uuder s. 32-5/149, I. P. C., before 
a Magistrate of Bareilly. Several other cases seem 
to have been filed agaiust the applicant in other 
Courts. One of them was under s. 107 in the Court 
of the City Magistrate of Bareilly. While the case 
was pending against the applicant in the Court of 
Sri S. M. Tyagi, Magistrate, Sri T. R. Barker, the 
City Magistrate, passed an order as follows: 

“There are several cases pending in other Courts. These 
Courts will be requested to consider taking an action 
under S. 106. These procee lings will be taken up after 
those cases have been decided. Bonds under S. 117 (8) 
will continue. 1 ’ 


This order was communicated to Sri Tyagi oi 
9-6-1950. Sri Tyagi recorded the evidence of th< 
parties and convicted the applicant under s. 326 
I. P. C., and sentenced him to one year’s R. I 
He also passed an order under s. 106 , Cr. P. C. 
directing the applicant to execute a personal bom 
for rs. 400, and furnish one surety in the like sun 
to keep the peace for a period of three years. N« 
reasons were given for passing this order. 

[ 2 ] In appeal the learned Sessions Judge con 
finned the conviction of the applicant under s. 326 
I. P. C., but reduced the sentence to six months 
R. I. He also set aside the order under s. 106 oi 
the ground that the Magistrate had given no reason 
for taking action against the applicant under tha 
flection. He further observed that 


“There is no material on the record in support of his 
order binding down the appellant to keep the peace for u 
periol of three years- It appears that he passed this order 
on account of the two letters of the City Magistrate, 
Bareilly, requesting the Courts to consider the advisability 
of taking action under S. 106, Cr. P. C. Those two letters 
are oil the record and they were sent by the City Magis- 
trate in connection with a case pending before him under 
S. 107, Cr. P. C., against the appellant an l others. Such 
a request by the City Magistrate was highly undesirable 
and contrary to all principles of justice If there was a 
case pending in his Court under S. 107, Cr. P. C., against 
the appellant and others, that could be no ground to make 
a request to the Courts to consider the advisability of 
taking action under S. 106, Cr. P. C., against the appel¬ 
lant. His letters undoubtedly influenced tho decision of 
the lower Court, inasmuch as without giving any reason 
and without any material on the record, the learned 
Magistrate bound down the appellant to keep the peace for 
a period of three years.” 

[3] In this revision application before me, it has 
been urged by Mr. Gopal Behari, learned counsel 
for the applicant, that the Magistrate passed an 
order under s. 106 , Cr. P. C., without any rhyme 
or reason simply because the City Magistrate had 
written certain letters to him, that there is likeli¬ 
hood that the Magistrate might have been in¬ 
fluenced in the decision of the case itself and that 
it is quite possible that if the letters were not there, 
he might have come to a different conclusion. 
I think the complaint of the applicant is not 
unfounded. The Magistrate apparently passed the 
order under s. 106 under the influence of the request 
made by the City Magistrate. The conclusion to 
which the learned Sessions Judge was led to is 
amply supported by the omission of the Magistrate 
to give reasons for his order under s. 106 . If he was 
so influenced with respect to one part of his order, 
it cannot be said that he was not equally in¬ 
fluenced in convicting the accased on the main 
part of the case.. It has been said times without 
number that justice should not only be done but 
should seem to be done. In a case of this kind, 
where there is a reasonable suspicion that a Magis¬ 
trate may have been influenced by an extra¬ 
judicial consideration, the order of the Magistrate 
cannot inspire confidence. In the interest of the 
purity of the administration of justice, such an 
order should not be allowed to stand. I have, there¬ 
fore, no hesitation in accepting this application. 

[ 4 ] I accordingly set aside the order of the 
Magistrate convicting the applicant and of the 
learned Sessions Judge confirming the applicant's 
conviction and order that the case shall be retried 
by a Magistrate, other than Sri Tyagi, competent 
to hear the complaint. 

[5] I may add that the action of the City Magis. 
trate, Sri T. R. Barker, in requesting tho Magis¬ 
trate to consider the advisability of passing an 
order under s. 106 , Cr. P. 0., was very improper. 
Proceedings under s. 106 , Cr. P. C., are not ad- 
ministrative proceedings. They are no doubt pro¬ 
ceedings for prevention of offences and not for 
punishment of persons committing offences. Never¬ 
theless they are judicial proceedings. It is highly 
improper for any Magistrate to make to the Court 


•3 / 1 ) Allahabad Rajendra Misra v. Tiratdraj Misra (Mushtaq Ahmad J.) 


trying a case, any recommendation in connection 
with an order that may bo passed by him in his 
capacity as a Court in that case. The City Magis¬ 
trate in this case was an ollicer superior to the 
Magistrate who was trying the case. His request 
was likely to be interpreted as an order and to 
influence the judicial mind of the Magistrate con¬ 
cerned. If the City Magistrate, as an executive 
oHicer, wanted that proceedings under s. 106 , Cr. 
1\ C., should be taken against the applicant, he 
should have instructed the State counsel in the 
case to apply to the Magistrate concerned to con¬ 
sider tho advisability of passing an order under 
that section. It is high time that the magistracy 
in the State should understand that they should 
not interfere with the judicial work of their sub¬ 
ordinates except in a manner warranted by law. 

C/R.G.D. Retrial ordered. 
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Musiitaq Aibiad J. 

Rajendra Misra and others—Plaintiffs _ Ap¬ 

pellants v. Tirathraj Misra and others — Defen- 
d a n t s—R espo n dents. 

Second Appeal No. 123 of 1915, D/. 17-3-1952. 

Hindu Law — Partition — Joint family property— 
Occupancy holding standing in name of one member 
—Presumption is that it is joint family property 
- Evidence Act (1872), Ss. 101 to 103 : A. 1. R. 1930 
All. 822, Rcl. on. (Para 7] 

Anno. Evidence Act, Ss. 101 to 1C3, X. 47. 

J. S. Takru and G. S. Patliak—for Appellants—K. L. 
Misra—for Respondents. 

REFERENCE: Para. 

(*30) 1930 All. L. J. 974 : (A. I. R. 1930 All. S22) 7 

Judgment. —This is a plaintiff’s appeal against 
a deciee modifying the final decree in a suit for 
partition. 

[ 2 ] The preliminary decree was passed on 
18 8-1941, in which tho shares of the parties who 
represent two different branches of the same 
family were indicated in equal moieties. That de¬ 
cree became final on 21-9-1942. On 10-12-1942, the 
final decree was passed. This was modified on 
appeal on 19 7-1944 by the lower appellate ourt, 
and tho present appeal is against this last decree. 

[3] As usual, a commissioner had been appoint¬ 
ed before tho tinal decree was passed by the trial 
Court to divide the properties, and he made two 
lots of the same, A and D, the one lor the plain¬ 
tiffs and the other for the defendants. This allot¬ 
ment was accepted by the trial Court, and, on the 
basis of it, it passed tho final decree on 10-12-1942 
as already mentioned. 

[4] The present appeal raises only three points, 
relating respectively. 

(1) to a decree standing in tho name of Sanman 
Datt, defendant 3, for rs. 733-12-6 

( 2 ) to an agricultural holding measuring five 
bighas of occupancy land recorded in the name of 
Tirath Raj Misra, defendant-respondent 1 and 


(3) to mesne profits for the period of the defen¬ 
dants’ possession after the institution of the suit. 

1 propose to deal with these items seriatim. 

, [5J The position with regard to the first item, 
that is, the decree for rs. 733-12-6 is that tho trial 
Court by accepting the commissioner’s report had 
awarded the same to the parties in equal shares. 
The lower appellate Court held thit the plaintiffs! 1 
appellants were entitled only to a l/4th share of 
the amount of the decree, although, when sum¬ 
marising its findings towards the end of the judg¬ 
ment, it said that they were entitled to a l/4th 
only of rs. 366-14-3 which is one half of Rupees 
733-12-G. The learned Judge was obviously wrong 
in recording this finding of a waivering nature. 
He misread the allegations in the plaint so far as 
they related to the decree in question. While tho 
plaintiffs had roughly mentioned the amount of 
their share in the decree as rs. 400, they made it 
quite clear that they by themselves were entitled 
to a half share in the decree. The learned Civil 
Judge read this as meaning that in fact the entire 
family including the plaintiffs' branch was entitl¬ 
ed to a half share in the decree and on that wrong 
basis he naturally held that the plaintiffs’ share 
was 1 ,4th in the entire amount of tho decree. 
How ho remarked towards the end of the judg¬ 
ment that their share was l/4th of Rs. 366-14-3 is 
not at all clear, and the basis on which this ro- 
mark was made was not explained by the learned 
counsel for the defeudants-respondents. On a cor- ^ 
rect reading of the relevant portions of tho plaint, 
there can be no doubt that the plaintiffs had 
claimed a half share in tho decree in question, 
and the trial Court had rightly decreed tho same. 
The modification introduced by the lower appel¬ 
late Court was, therefore, wrong. 

[6) As regards tho second item relating to the five- 
bighas of occupancy land, the lower appellate Court 
was of opinion that tho plaintiffs had failed to prove 
the same as a part of the joint family property. 
The only observation to bo found in its judgment 
on this point is that, where a certain property was 
acquired in the name of a member of a joint 
Hindu family, there was a presumption that it 
was his exclusive property and that this presump¬ 
tion having not been negatived by tho plaintiffs 
in this case, they had failed to prove that the 
holding was a part of the joint family property. 
Learned counsel for the plaintifls-appellants argued 
that, while undoubtedly there was an initial pre¬ 
sumption of this nature, it was easily rebuttable 
by a number of circumstances being shown by 
the party who claimed the property as a part of •« 
the joint family estate. The fact of the family 
having possessed a nucleus with which tho pro¬ 
perty could have been acquired was one of such 
circumstances. That tho family in this caso was 
actually possessed of joint family property is ft 
matter of admission. That the holding in dispute 
could be acquired w’ith the aid of such property is 
also not denied. It is also a fact that Tirath Baj 
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Misra in whose name tho holding is recorded was 
the head of the family. This being the position, 
the initial burden that lay on the plaintiffs was 
not only discharged but it shifted to tho defen¬ 
dants who ought to have proved that tho holding 
was really the exclusive property of Tirath Raj 
defendant. 

[7] Learned counsel for the respondents placed 
before me two decisions of the Board of Revenue 
to contend that, if a tenancy stood in the name 
of a particular individual and a right was claimed 
in the same by the other members of his family, 
it was for them to establish their claim as against 
the landlord. Thoso were cases in which the land¬ 
lord was one of tho parties. lie could of course 
not be bound by anything which the tenant may 
have done without his (landlord's) consent or by 
any such consequences as may affect tho nature 
of the tonancy in accordance with a particular 
[rule of Hindu Law. On the other hand, in a suit 
for partition by some of the members of a joint 
Hindu family against tho others, if a question 
larises whether tho member in whose name a 
certain holding is recorded is the sole tenant of it 
or tho other members of the family have also a 
common interest in the same, tho matter would be 
(decided in tho light of the usual rules of Hindu 
Law relating to presumption and proof applicable 
to tho case. The present case comes under the 
(latter classification, and is, therefore, not affected 
by tho rulings relied upon for tho respondents. 

Indeed, a Bench of this Court in Acliarji Ahir 
v. Harai Alur, 1930 ALI,. l. j. 974, held that the 
ordinary rule of Hindu Law that properties ac¬ 
quired while tho family was joint and with tho 
help of tho ancestral or joint family property 
^should be regarded as joint family property, and 
that tho burden of proof that it was self.acquired 
property of a single member should be on that 
member, should bo applied also to a case where 
the property in question was a tenancy holding 
ihero was thus no distinction between a case in 
which the property is a tenancy holding and ouo 
where tho property is of any other kind so far as 
the point with which I am dealing is concerned 
I am, therefore, of opinion that the lower appel¬ 
late Court was wrong in disagreeing with the 
trial Court and eliminating the five bighas of 

occupancy holding from the joint family estate in 
this case. 

[ S A xr reg ^ rd3 the fcbird item relati «g ^ mesne 
» pr0 ? ts ' Mr - Takru Earned counsel for the appel- 
. Unts examined tho position both with regard to 

}“ f 6 f ar f an< l also tho area negligently 

left by the defendants uncultivated. Tho plaintiffs 
Claimed mesne profits in respect of both. 

[0] With regard to the cultivated portion, the 

portion was that the commissioner had held that 

n u ?f L Were entitle(1 R3- 785-8-0, that is, 

l 842 ha i,° fc . h< ? for the tw0 years, 1941 and 

< 2 . The trial Court reduced the amount to 
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R3. 457-8-0 as there was an agreement between 
the parties before it that the rate per bigha might 
be taken as rs. 15 per year for the entire area ot 
30 bighas, 11 biswas. The lower appellate Court 
reduced the amount further to rs. 329-4-0, hold¬ 
ing, as I have already noted, that five bighas oi 
occupancy land should be taken out of the joint 
family tenancy from the 20 bighas, 15 biswas 
which, according to an agreement reached in that 
Court, represented the entire cultivatory area. It 
is obvious that the amount thus reduced on the 
basis of a particular area having been agreed 
upon cannot be challenged. At this rate they 
would bo further entitled to mesne profits for the 
deilected area of five bighas occupancy land which 
I have already held to be part of the joint family 
property. 

ClOj With regard to the uncultivated area, the 
learned counsel for the appellants argued that 
the lower appellate Court had gono wrong in re¬ 
fusing mesne profits on the mere grouud that the 
defendants had not intended to cause any loss to 
tho plaintiffs by leaving a portion of the area un. 
cultivated. Whatever the effect may have been oi 
the absence of any such intention on the part of 
tho defendants, the lower appellate Court also 
remarked that the defendants had not found suffi¬ 
cient time to look after tho family culuvation in 
consequence of the present litigation. This was no 
doubt only an alternative remark, tho learned 
Judge also noting that some plots might have 
been left parti with tho object of causing loss to 
the plaintiffs. He did not definitely find as to 
whether tho failuro to cultivate this area was due 
to the ono or to the other cause. All tho same, it 
it was due to the cause first mentioned, l should 
be loath to disturb the decree by allowing mesne 
profits to the plaintiffs for the area that remained 
fallow r . 

Cil] For these reasons I modify the decree of 
the lower appellate Court and restore that of the 
Court of first instance by allowing to the plaintiffs 
one half of the decree for rs. 733-12.6, mentioned 
as item l in this judgment, by adding to the 
partible joint family property tho five bighas of 
occupancy holding excluded by the lower appel¬ 
late Court and allowing a further amouut of 
mesne profits on one half of this area at the 
agreed rate of rs. 15 per bigha per year for two 
years, namely rs. 75. 

Cl 2 ] The appellants shall get ono half of their 
costs in this Court and the lower appellate Court 
from the respondents wdio will bear their own. 

The order of the trial Court as to costs shall 
stand. 

[13] Leave to appeal to a Division Bench is 
refused. 

ClKS- Decree modified. 
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(LUCKNOW BENCH) 

Beg J. 

Sitla Bakhsh Singh—Defendant — Appellant 
v. Er. Surendra Bikram Singh, Plaintiff and 
others, Defendants — Respondents. 

Second Appeal No. 785 ol 1047, D/- 4-1-1952. 

(a) Oudh Estates Act (1 of 1S69), S. lu—List under 
S. 8—Names in—Presumption as to ownership is con¬ 
clusive. 

Section 10 clearly bars the Court from any'enquiry iuto 
the ownership or right of the person whose name is 
entered in the list to hold the taluqa or to possess the 
same. [Para 3J 

(b) Evidence Act (1372), S. 43—(Judgment). 

Party filing a judgment in its support cannot rely on 
the admission of ceitiin fact contained therein. [Para 5j 

Anno. Evidence Act, S. 43 N. 3. 

N. Bauerji — for Appellant ; Jlydcr Husain — for 
respondents Nos. 1 and 3. 

REFERENCE : Para. 

r-12) 1942 Oudh W N G37 : (AIR 1943 Oudh G8) G 

Order. — This is an appeal by Raja Sitla 
Bakhsh Singh, defendant 1 m a suit for posses¬ 
sion of a house situate in village Payer Khas, dis¬ 
trict Gonda. The suit was iiled against him by 
i he plaintiff-respondent Kunwar Surendra Vikram 
Singh. The plaintiff brought the suit for posses¬ 
sion of the house on the allegation that one Rani 
Sarfaraz Kunwar was the owner of the property 
in dispute. She gifted the same to defendant 3 
Rani Jairaj Kunwar by a gift deed dated 9-3-1899, 
and the said defendant 3 Rani Jairaj Kunwar 
gifted it to the plaintiff on 13-1-1915. Defendant 1 , 
Sitla Bakhsh Singh and his wife defendant 2 
were in unlawful possession of the said property 
and the plaintiff prayed for possession of the said 
house. 

[ 2 ] The main contesting defendant in the case 
was Sitla Bakhsh Singh. He raised a number of 
defences, lie denied the right of Rani Sarfaraz 
Kunwar to gift the property in question in favour 
of Rani Jairaj Kunwar. He further alleged that 
the property was held by Rani Jairaj Kunwar as 
a widow of Raja Udai Narain Singh along with 
Rani Jaswant Kuar, who was the co-widow of 
Raja Udai Narain Singh and a joint owner of the 
said property. The gift of Jairaj Kunwar without 
the consent of the co-widow was bad in law. The 
other defences raised by the defendant 1 are not 
relevant at this stage of the case. 

[3] The suit of the plaintiff has been decreed by 
both the Courts and this second appeal has been 
filed by defendant 1 Sitla Bakhsh Singh. The 
main ground advanced by the learned counsel 
appearing for the appellant in this Court is that 
the house in dispute has not been proved to be 
the property of Rani Sarfaraz Kunwar. It cannot 
be doubted that Rani Sarfaraz Kunwar was the 
taluqdariya of Bhabhnipayar taluqa. Her name is 
e ntered in List i at No. 177 and in List II at NO 75. 
These lists were prepaid under s. 8, Oudh Estates 
Act (1 of 1869). In s. 10 of the said Act it is laid 


down that the Court shall take judicial notice of 
the said lists and shall regard them as conclusive 
evidence that the persons named therein are 
taluqdars or grantees. Learned counsel for the 
appellant has argued that in spite of the said 
provision of law contained in s. 10 it is open to 
the Court to enquire into the correctness of the 
said entry. In my opinion, the provision of law 
embodied in s. 10 clearly bars the Court from any 
enquiry into the ownership or right of the 
person whose name is entered in the list to hold 
the taluqa or to possess the -same. Section 10 
does not state that the inclusion of a person’s 
name in the said list merely raises a presumption 
of ownership in his favour. On the other hand it 
states, that the existence of his name in the said 
list should be taken to be the conclusive evidence 
of the fact that he was a taluqdar or a grantee as 
contemplated by the Act. 1 cannot find any 
merit in this part of the argument of the appel¬ 
lant’s learned counsel. 

L4] 1 he second argument of the learned counsel 
for the appellant is that in any case the house in 
dispute has not been proved to bo part of the 
estate or taluqa. This is a new point that was not 
taken in any of the Courts below. It involves 
new questions of fact and law and it is too late 
at this stage to allow the plaintiff to open up new 
avenue of attack on this ground. In any case, so 
far as the question of the ownership of the house 
along with the adjoining land is concerned, there 
can be no doubt that Rani Sarfaraz Kunwar was 
the owner of the said property. Her name as 
owner is entered in fa. 15, kbasra of the first 
settlement. The entries contained in the said 
document would be presumed to be correct under 
ss. 44 and 57, U. P. Land Revenue Act. No evi¬ 
dence has been adduced on behalf of the defen- 
dant-appellaut to cast any doubt on the correct¬ 
ness of the entries made therein or to rebut the 
presumption of correctness that arises from such 
entries. Under these circumstances Rani Sarfaraz 
Kunwar must be held to be the owner of the pro¬ 
perty in dispute. 

[5] Once Rani Sarfaraz Kunwar is found to be 
the absolute owner of the property in dispute, she 
would have power to gift it to any one she liked. 
The facts that she gifted the property in dispute 
to Rani Jairaj Kunwar on 9-3-1899, and that Rani 
Jairaj Kunwar gifted it to the plaintiff on 13-4- 
1945 have been found to have been proved by 
both the Courts below and the correctness of this 
finding has not been challenged in this Court. In 
view of the said finding the plaintiff must bo held 
to be the rightful owner of the property claimed 

by him. • ' , 

[6] In the end, the learned counsel for the 
defendant-appellant has relied on certain admis¬ 
sions made on behalf of the plaintiff-respondent 1 
in a case in Sitla Bakhsh Singh v. Surendra 
Bikram Singh, 1942 oudh W. N. G97. Ho has 
invited my attention to the record of proceedings 
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in Court referred to in the judgment of that case 
which states that 

“It was admitted in the proceedings dated 21-9-1.13/, 
that Raja UJai Narain Singh was the taluqdar of IS.ibhni- 
pjyar under Act 1 of 1863 an I that the name of Bam 
Sarfaraz Kunwar was entered in the list on his behalf." 

This judgment was not filed by the defendant 
Appellant in the case as a piece of evidence in his 
favour. I am of opinion that relianco on this 
judgment as a piece of evidence would be tant¬ 
amount to admission of new evidence in the case. 
This is certainly not permissible at this stage of 
the case. Learned counsel appearing for the res¬ 
pondent has argued that the admission in ques¬ 
tion was made for the purpose of that particular 
case, as it suited both the plaintiff as well as the 
defendant of that case to proceed on the basis 
that Raja Udai Narain Singh was the taluqdar of 
Babhnipayar estate. If this document had been 
filed as evidence on behalf of the defendant, then 
it would have been the duty of the plaintiff to 
(explain the admission made in that case. The 
document in,question having not been filed by 
the defendant, it is not open to him to rely on 
any admission contained in the judgment of that 
lease. The ruling of a case is an authority for the 
proposition of law contained therein. If it is 
sought to rely on any facts contained in the judg¬ 
ment of a case published in a Law Report then 
the party should file that as a piece of evidence in 
Vrfhe case in order to enable the other side to file 
any documents in rebuttal of the same. Under 
the circumstances the document in question to 
which my attention has been drawn by the 
learned counsel for the appellant must be ignored 
by me as irrelevant and inadmissible for the pur¬ 
poses of this case. 

[7] No other argument has been advanced on 
behalf of the appellant. 

[8] Having considered the facts and circum¬ 
stances of the case, I am of opinion that there is 
no force in this appeal which is dismissed with 
costs. The stay order dated 19.11-1948, is vacated. 

G/D.R.B. Appeal dismissed. 
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Malik C. J. and Misba J. 

Iladhcy Lai and another, Creditors-Appellant: 
v. Eausila Bux Singh and others, Claimants— 
\ Respondents. 

f First Appeal No. 20 of 1947, D/- 6-2-1952. 

J*-* Regulation of Sales Act (26 of 1934), Ss. J 
ana g, Proviso—Automatic transfer. 

Section 5 only lays down that the Collector shall trans. 

«mJV,Lv deCree - holder the agricultural land or the 

wTth 8 SfSf ys-t" 1 ! ftnd determined in accordance 
J , V $ nil satisfaction of tho decree. The transfer 

„ r e . Ct0 ? ftccordanca with the provisions of law. 

SLp in S M a p aD ? fer t °1 land undcr 6 has >*en com. 
to fW Pr0V1 “ to S ' 9 are al “ signiScant and go 
show that something more than a mere order under 


S. 5 is necessary to complete the transfer : A. I. R. 1942 
All. 224 and A. I. It. 1947 Oudk 4, Ref. (Para 4] 

D. K. Dhaon, for Appellants-, J. S. Trivedi, for lies- 
pondents 1 to 5. 

REFERENCES : Court wise Chronological/ Paras. 

(’42) A.I.R. 1942 All. 224 : (I. L. R. (1942) All. 373). 

3 

('4GJ 194G Oudh App. 193 : (A.I.R. 1947 Oudh 4). 3 

Malik C. J. — This is an appeal by Radkey 
Lai and Ram Lakhan Lai against an order passed 
by the Special Judge, First Grado, liakraich, 
rejecting an application under s. ll, Encumbered 
Estates Act, by the appellants claiming that they 
had become owners of the property in suit and 
the landlord-applicauts were no longer owners of 
the same. There was a decree for money in favour 
of the appellants against the landlord-applicants 
and in execution of the decree the question arose 
of transfer of some land belonging to the laud- 
lord-applicants. On 30-1-1936, an order w T as passed 
under s.5, Regulation of Sales Act ( 2 G of 1934), the 
decree-holders having exercised the option of rea¬ 
lising the decree by sale of the agricultural land. 
Tho Assistant Collector passed an order on 30-1- 
1936, in these terms : 

“I have examined the sale statement. The judgmenfc- 
debtur did not turn up in spite of sullicient service. The 
decree holders want to purchase 70.83 ucres for Rupees 
12,752-3-8 in full satisfaction of their decree. I accept the 
application of the decree-holders and I transfer 70.83 
acres of land in full satisfaction of the decree uuder S. 5, 
Regulation of Sales Act. Inform the Tuhsildar for neces¬ 
sary action." 

After this order, on 6-2-193G, the judgment-debtors 
applied uuder s. 4, Encumbered Estates Act, and 
the order under s. G transferring the case to the 
Special Judge was pissed on 16-3-1930. On 28-3- 
1936, a sale-deed pursuant to the order dated 
30-1-1936, was executed and on 17-4-1936, it was 
registered. 

[ 2 ] The question, therefore, is whether the order 
dated 30-1-1936, effected a transfer of title in tho 
property from the judgment-debtors to tho credi¬ 
tors; if so the subsequent order of 16-3-1936, under 
s. 6, Encumbered Estates Act, could not affect 
the same. In case, however, the order of 30 - 1 - 
1936, did not effect a transfer of title in tho pro¬ 
perty then the landlord-applicants were still the 
owners of the property on 16-3-1936, and all subse¬ 
quent proceedings relating to the transfer and tho 
execution of the decree should have remained 
stayed under 8. 7 of the Act. 

[3] Learned counsel for tho appellants has urged 
that the order dated 30-1-1936, was intended to 
effect a transfer and did, as a matter of fact, 
transfer the interest in the property. The point is, 
however, covered by series of decisions of the 
Allahabad High Court and the Oudh Chief Court. 
The two cases mentioned in the judgment of tho 
lower Court are: Bam Chandra Bai v. Chandi 
Prasad, a. i. r. 1942 all. 224 and Ncor Moham¬ 
mad v. Ikram Husain, 1946 oudh App. 193. Both 
these cases clearly cover the point. There are a 
number of other cases which learned counsel have 
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cited. It is not necessary for us to give a reference 
to them. It is, however, admitted that the views 
of the High Court and that of the Chief Court 
were the same and both the Courts have consis¬ 
tently held that an order under s. 5 did not effect 
a transfer of interest in the property. 

[i] The provisions of the Act when carefully 
examined lead to the same conclusion. Section 5, 
jU. P. Regulation of Sale3 Act, does not provide 
• that there shall bean automatic transfer of interest 
by an order under s. 5. It only lays down that 
the Collector shall transfer to the decree-holder 
the agricultural land or the amount of the agri¬ 
cultural land determined in accordance with s. 3(2) 
in full satisfaction of the decree. The transfer has 
to be effected in accordance with the provisions of 
law. That this is the correct view is made abun¬ 
dantly clear by the proviso to s. 9, Regulation of 
Sales Act, the relevant portion of winch is as 
follows : 

“Provided that in all cases in which the Collector has 
given the option mentioned in S. 4 and the decree-holder 
has elected under cl. (b) of the section to have the silo 
postponed the provisions of Ss. 5 and 7 of the Act shall 
continue to have effect until the transfer of land under 
S. 5 has been completed.” 

The words "a transfer of land under s. 5 has 
been completed” are significant and go to show 
that something more than a mere order under 
s. 5 is necessary to complete the transfer. 

[5] The result, therefore, is that in spite of the 
order passed on 30-1-1936, the title in the property 
had not been transferred and the appellants had 
remained as creditors of the landlord applicants 
on the date the order under s. C, Encumbered 
Estates Act, was passed. 

[<)] The order passed by the lower Court is 
correct. The appeal his no force and is dismissed 
with costs. 

[7] The appeal having been dismissed the stay 
application is also dismissed and the order for the 
ad interim stay is discharged. 

ClV.li.B. Appeal dismissed. 
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Brij Mohan Lall J. 

Sm. Shyama Devi—Accused — Applicant v. 
Sadan Seuak - Opposite l J arty. 

Criminal Ref. No. 145 of 1951, D/- 12-11-1951. 

Criminal P. C. (1893), Ss. 259 and 369—Dismissal of 
complaint for default—Restoration- Powcrof review— 
Exercise of. 

Unlike the Code of Civil Procedure, the Code of Criminal 
Procedure contains no provision for restoration of com- 
plaints dismissed for non-aojci ranee of th* complainant. It 
is certainl.v open to a complainant to file a fredi complaint 
and in appropriate cases an application for restoration may 
be treated as a fresh complaint. But a fresh complaint can 
be filed only before a Magistrate empowered to take cogni- 
zancc thereof under S. 190 (1), Criminal P. C. Where the 
Magistrate is not such a person he cannot entertain a 
fresh comphiDt or treat an application for restoration ns 
a fresh complaint. 


The order of restoration passed by such Magistrate 
cannot bo justified by reference to the provision for review 
in S. 3C9, Criminal P. C. as it prohibits review except “to 
correct a clerical error.” The Magistrate is certainly not 
correcting a clerical error by ordering the restoration of 
the complaint. (Paras 

Anno. Cr. P. C., S. 259, N. 11; S. 369, N. 2. 

Order. — This is a reference under s. 438 ,' 
Criminal P. C., by the learned Additional Dis- 
trict Magistrate of Kanpur recommending that 
an order passed by a learned Honorary Special 
Magistrate Second Class of Kanpur setting aside 
an order of dismissal of a complaint and restoring 
the said complaint be set aside. 

[ 2 j It appears that the learned Magistrate was 
hearing the complaint under s. 427, Penal Code. 
The case had been adjourned to 9-10 1950. On that 
day complainant was found absent and the learned 
Magistrate dismissed the complaint. Subsequently 
the complainant put in appearanco and made an 
application on the same day for the complaint 
beiug restored. The learned Magistrate allowed 
this prayer and restored this complaint. 

[3] It may be pointed out that unlike the Code 
of Civil Procedure, the Code of Criminal Procedure 
contains no provision for restoration of complaints 
dismissed for non-appearance of the complainant. 
It is certainly open to a complainant to lilo a 
fresh complaint and in appropriate cases an ap- 
plication for restoration may bo treated ns a fresh 
complaint. But a fresh complaint Gin be filed 
only before a Magistrate empowered to take cogni¬ 
zance thereof unders. 190 (l), Criminal P. C. In the 
present case, the learned Honorary Special Magis- 
trate was not such a person. He could not enter¬ 
tain a fresh complaint. He could hear such cases 
only as were transferred to him by other Courts 
competent to take cognizance of a fresh com¬ 
plaint. In the circumstances, it was not open to 
the learned Honorary Special Magistrate to treat 
an application for restoration as a fresh complaint. 

[4] In his explanation the learned Magistrate 
has attempted to justify his order by a reference 
to the provisions for review. He contends that he 
had, in fact reviewed his previous order. The 
power of review conferred by the Code of Criminal 
Procedure is contained in s. 369. It prohibits 
review except “to correct a clerical error.” The 
learned Magistrate was certainly not correcting ft 
clerical error by ordering the restoration of the 
complaint. In the circumstances, I am of the 
opinion that even if an order of restoration is 
treated as an order of review the learned Magis¬ 
trate was not competent to pass that order. 

[5] In the circumstances I accept the reference. 
The Older passed by the learned Magistrate is set 
aside. 


CID.R.B. 


Order set aside . 
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Wali Ullah J. 

Prcm Chand, Applicant v. Stale. 

Criminal Rtvu. No. 579 of 1951, D/. 27-2-1952. 

(a) Penal Code (1860), S. 415 — Loss cr damage 

arising from act of cheating must be proximate and 
not vague or remote. (i'ara G] 

^ Anno. Penal Code, S. 415 N. 8. 

(b) Penal Code (1860), S. 420—Sentence—(Criminal 
P. C. (1898), S. 32). 

Where the accused was bound to lose his membership ol 
the Board and to sutler in his reputation, the sentence 
was reduced from 6 months to one month R. 1. [Para 7] 

Anno. Penal Code, S. 420 N. 21; Criminal P. C., S. 32 
N. 3. 

C. S. Saran , for Applicant) C. B. Sakai , for Asst. 
Govt. Advocate , fur the State. 

Order.—The applicant, Prcm Chand, has been 
tried and convicted of an offence under s. 420, 
Penal Code. The sentence passed upon him is one 
of six months’ rigorous imprisonment and a fine 
of rs. 100 , in default one month’s further rigor- 
ous imprisonment. Both the conviction and the 
sentence of the applicant have been confirmed by 
the appellate Court. 

[2] It appears that the applicant, who is a 
member of the District Board of Etawah, sold by 
public auction, leaves of Ivhajur trees standing 
on the roadside between Debiapur and Phaphund. 
This was done by him on 11.9-1943, without any 
authority from the District Board. Ramadhin 

f P. W. was the highest bidder. He purchased the 
leaves and paid i\s. 7G then and there. What he 
describes as a Eachchi Iiastd , ex. p. l, was given 
to Ramadhin. A proper receipt from the District 
Board, however, was promised to him after the 
amount bad been deposited in the office of the 
District Board. Later it came to the knowledge 
of Ramadhin that the applicant had no authority 
to sell the leaves of the Khajur trees. After mak- 
ing some attempt to obtain a regular receipt from 
the District Board and failing to secure it, Rama, 
dliin appears to have made a complaint to the 
District Magistrate, on 15-2.1949. Apparently, on 
knowing of this, the applicant seems to have 
deposited the amount of ns. 76 in the office of the 
District Board on 21 - 1 . 1949 . 

[3] Both the learned Magistrate as well as the 
learned Sessions Judge, who heard the appeal, 
have found that the applicant had acted dis¬ 
honestly in inducing Ramadhin to believe that 
he (the applicant) had authority to sell and, thus 

4 ™ r that deception, ho induced Ramadhin to 
Purchase and to part with ns. 76. 

taken by the applicant was 
that he had acted bona fide under the belief that 
he had been ordered to auction the leaves of 

reieS T' ? h ° learDed Ma S istrate > however, 
mlmfu th ' 9 -? l6a and heId that the applicant 
ha considered to have known clearly that 
he had no authority to auction the leaves. This 
finding of the learned Magistrate was in substance 


affirmed by the learned Judge. Further the learn¬ 
ed Judge observed in his order : 

“The auction of leaves apfears to have been carried out 
after due publicity and receipt for price also appears to 
have been given with a view that no one may have any 
suspicion that anything was being done improperly.” 

[5] On the facts, it seems to me that there is 
nothing that can be said in favour of the appli¬ 
cant. 

[6] Learned counsel for the applicant lias 
strenuously contended that, on Ihc facts found in 
this case, no oflence of cheating was committed. 
His arguments have centred round the question 
whether or not there was any damage caused or 
was likely to be caused to Ramadhin on account 
of the unauthorised auction held by the applicant. 
Learned counsel has cited quite a number of 
rulings of different Courts including some cases 
decided by this Court. It seems to me, however, 
that the question whether loss or damage is likely 
to occur to the person deceived, in a particular 
case, has to be determined with reference to the 
facts and circumstances of that particular case. 
It is not a question which can be determined with 
reference to any particular view of the facts taken 
in a particular case. It is obvious that loss or 
damage spoken of in the latter part of s. 415 
which defines "cheating” must be loss or damage 
which is the proximate result of the act. It must 
be a natural consequence of the act complained 
of. If it is a more possibility and Dot a necessary 
consequence of the act, such loss or damage, oven 
if it actually occurs, would not satisfy the element 
of damage which is one of the essentials of the 
offence of cheating as defined under s. 416, Penal 
Code. All the cases cited by learned counsel in 
this connection are cases which, if they are care¬ 
fully analysed, would show that nothing more 
than this was laid down that damage or los 3 or 
harm, or risk of damage or loss, must be a proxi- 
mate result of the act complained of. It should 
not bo too remote or too vague to be directly 
attributable to the act complained of. If in a 
particular case, the element of damage is merely 
contingent i. e., not a necessary consequence obvi¬ 
ously that element of the crime would be want¬ 
ing. It seems to me quite clear that on the facts 
found by the two Courts below the applicant in 
the present case has been rightly convicted of the 
offence under s. 420, Penal Code. 

[7] The question of sentence, however, in this 
case, deserves serions consideration. The applicant 
as mentioned above, is a member of the District 
Board. Eventually the entire sum of ns. 76 was 
deposited by the applicant in the District Board 
office on 21-2-1949, five months after the auction 
aale. It may be that the applicant made the 
deposit after he had come to know that a com- 
plamt with regard to this amount had been made 
to the District Magistrate by Ramadhin, but the 
net result obviously was that the District Board 
did not actually suffer in a pecuniary sense. The 
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applicant was sentenced to six months’ rigorous 
imprisonment and a tine of rs. 100 by the learned 
Magistrate. As said above, this was maintained 
by the learned Sessions Judge in appeal. The 
learned counsel for the applicant has stated that 
the applicant has done about one month in gaol. 
He was granted bail by a learned Judge of this 
Court on 16-4.1951, when the realisation of fine 
was also stayed. As the result of this conviction, 
the applicant is bound to suffer not only so far as 
his membership of the District Board is concern¬ 
ed, but also in his reputation generally. It seems 
to me that the sentence of six months imprison¬ 
ment plus a hundred rupees fine is too severe in 
the circumstances of the case. I think the ends 
of justice will be met by reducing the sentence of 
imprisonment to the period already undergone 
and maintaining the sentence of rs. 100 fine. In 
default of the payment of fine, he will undergo, 
as ordered by tho Courts below, one month’s 
rigorous imprisonment. The amount of fine must 
be deposited within a month of today. 

ClK.S. Sentence reduced . 

A.I.R. 1953 Allahabad 382 [Vol. 40, C. N. 179] 
Harish Chandra J. 


Hardeo—Applicant v. Ram Lal and others — 
Opposite Partp. 

Criminal Ref. No. 302 of 1951, D/- 19-12.1952. 
Criminal P. C. (1893), S. 145-Temple dispute. 
Section 145 applies to a dispute which relates not only 
to tho offerings but also to the possession of the temple. 
Hence a person, who as a thekadnr on behalf of the manag¬ 
ing committee of the temple is io possession, is entitled to 
succeed in the proceeding started uuder the section: A.I.R. 
1941 Nag. 171, Ilel.orr, A. I. R. 1926 Cal. 437; A. I. R. 
1920 Pat. 393 (1) aud A. I. R. 1927 Nag. 333, Disting. 

(Paras 3, 4] 

Anno. Criminal P. C., S. 145, N. 26, Pt. 8. 


J. S. David — for Applicant; Shanti Bhushan — for 
Opposite Party. 

REFERENCES : Courtwise/Chronological/ Paras. 

(’25) 52 Cal. 959 : (A. I. R. 1926 Cal. 437 : 27 Cri. ^ 

(’27)A. J I. R 9) 1927 Nag. 333 : (28 Cri. L. J. 687). 2 

(’41) A. I. R. 1941 Nag. 171 : (42 Cri. L. J. 675). 2 

(’20) A. I. R. 1920 l’at. 383 (1): (21 Cn. L. J. 572). 2 

Order.— This is a reference by the Additional 
District Magistrate of Muzaffarnngar in a case 
decided by a Magistrate of the first class under 
s. 145, Criminal P. C. One Hordeva filed a com- 
plaint under s. 145, Criminal P. C., against Ram 
Lal and others alleging that the opposite party 
had forcibly taken possession of certain plots over 
which stood a temple of tho deity Kali Singh and 
were taking the offerings by ousting tho com- 
plainant, his brother Kanshiram and the manager, 
Baldeodatt. Tho opposite party in their written 
statement stated that the parties were entitled to 
receive offerings according to their respective 
shares. Evidence was recorded and the learned 
Sub-Divisioiial Magistrate dismissed the complaint 
erroneously holding that s. 145 only contemplated 
a dispute between two parties each of which 


asserted the right to hold exclusive possession of 
the property as against the other and not a dis¬ 
pute between a party claiming joint possession 
with another and a party contesting such right, 
the finding of the Court being that both the par¬ 
ties were entitled to a share in the offerings at the 
temple. The learned Additional District Magis¬ 
trate rightly points out that the Magistrate did 
not approach tho case correctly and that it was, 
therefore, necessary for him to find out which 
party was in actual possession of the property at 
tho time of the passing of the preliminary order. 
Ho points out that there is strong documentary 
evidence on the record to show that tho property 
is being managed by a managing committee in 
pursuance of decrees passed by competent Courts 
and that the committee had given the theka to 
the complainant Herdeva to receive offerings on 
behalf of all the co-shnrers. He further points out 
that as tho property was in possession of the 
thekalar on behalf of the managing committee at 
tho timo when the preliminary order was passed 
it should bo released in his favour and that tho 
order of the learned Sub-Divisional Magistrate 
should bo set aside. 

[ 2 ] On behalf of the opposite party it is con¬ 
tended that s. 145, Criminal P. C„ will not apply 
to the present case inasmuch as the dispute relates 
to the performance of worship and not to tho 
right of user of tho temple or land belonging to 
the idol and reliance is placed upon the Calcutta 
case of Surendra Nath v. Shashi Bhushan, 52 
cal. 939 . Section 145 applies when a dispute likely 
to cause a breach of tho peace exists concerning 
nnv land or water or the boundaries thereof". It 
is explained in tliat section that the expression 
“land or water” includes buildings, markets, 
fisheries, crops or other produce of land, and the 
rents or profits of any such property. In tho 
Calcutta oise the dispute related to tho perfor¬ 
mance of tho puja of an idol and there was no 
dispute ns regards the temple or any land belong¬ 
ing to the idol. The right alleged was a right to 
go into tho temple and to perform tho puja and 
to take a portion of the offerings made to the 
idol. It was held in that case that the right to 
perform the puja of an idol or to have a share 
of the offerings made to the idol enunot be said 
to be a right of user of any land as explained m 


15. 


similar view was taken by the Patna High 
•t in tho case of Ghulam Sibtain v. ML 
iz Khatoon, a. i. R. 1920 rat. 383 (l). 
ho Nagpur High Court in the case of Sobhai 
,h v. Bakhtaivarsingh, a. i. R. 1927 Nag. 833, 
a similar view and held that the otlering 
e by pilgrims at a shrine do not come within 
definition of “profits” ns given in s. 145 awl 
,i in full accord with tho view held in this 
the other cases referred to above, 
he Nagpur High Court in the case of Abdul 
id v. Mohammad Saheb Aztzuddxn, A. I. »• 
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1941 Hag. 171, however, pointed out that where a 
dispute regarding the right to receive the offerings 
at a shrine centred round and depended upon the 
right to sit upon a particular spot the dispute 
related either to the possession of the land or to 
its use. 

[3] I have carefully read the complaint in this 
case and there can be no doubt that the dispute 
was not only with respect to the right to receive 
offerings at the templo but also in regard to its 
management. The managing committee not only 
receives offerings but looks after the temple and 
its maintenance and Herdeva is a thekadar on 
behalf of the managing committee not only for 
the purpose of receiving offerings but also for its 
management. Tho learned Additional District 
Magistrate has discussed tho evidence and I agree 
with his view that the present dispute relates not 
only to the offerings but also to the possession of 
the temple and that on the evidence the com- 
plainant was in possession of the property on tho 
date on which the preliminary order was passed 
'by the Sub-Divisional Magistrate. 

[4] I accordingly set aside the order of tho 
Sub-Divisional Magistrate dated 19-2-1951, and 
declare that the complainant Herdeva is entitled 
to possession of tho property in dispute until 
evicted therefrom in due course of law and forbid 
all disturbance to such possession until such evic¬ 
tion. The property is under attachment and will 

i accordingly be released in favour of the applicant. 

Bl V . S.B . Reference accepted. 


A.I.R. 1953 Allahabad 383 [Vol • 10 , C. N. ISO] 

Wali Ullah J. 

Masih Uddin — Applicant v. The State and 
others — Opposite Party . 

Criminal Revo. No. 772 of 1951, D/- 28-2-1952. 

(a) Criminal P. C. (1898), S. 145 — Effect of prior 
decree of Civil Court. 

It is the duty of the Magistrate holding proceedings 
under S. 145 to maintain tho rights of tho parties when 
such rights have been declared by a competent Court 
within a time not remote from taking proceedings under 
the Kct.O”. I L. B. (1943) All. 150 and A. I. R. 1943 
Oudh 41 0, Rel. on. (Paras 10,15,19] 

Anno. Cr. P. 0., S. 145 N. 44. J 

(b) Criminal P. C. (1898), S. 439-Findings of fact- 
interference. 

Ordinarily the High Court, sitting in revision, will not 
interfere with findings of fact recorded by Courts below. 
When, however, it appears to the High Court that tho 

approached from the proper point of 
view by tho Court or Courts below as the ease may be and 
that consequently there is reason to think that there has 
ja3tlC0 ‘J 16 ^ C° urt will undoubtedly 

<&£.f h .z~ ,ar s - iV - x™-/" 

t B 1 n N F;« S: .Coortwise/Ohronologicol/ Pflra3 

( 43) I. L. R. (1948) All. 150 : (1942 AIL L. J. 629). 

H ? 6 625 : (3 Col- w. N. 461). U * }? 

(, 43 j 1043 0adls 410 : <44 Cri. L. J 789) 11 19 

(’20) A. I. R. 1920 Pat. 210 : (21 Cri! lTJ. 575). }} 


Order.—The applicant has come up in revision 
against an order passed by the learned Magistrate 
on 19.7.1950, by which the crops attached were 
directed to be released in favour of the opposite 
party i. e., Bhura and others. This order of the 
learned Magistrate was affirmed by the learned 
Sessions Judge on 9-3-1951, when he dismissed the 
application in revision. 

(2] It appears that the applicant, on 26-11-1949, 
made an application under s. 145. Cr. P. C., as the 
Mukhtar-i-am of the Mutwallis of a waqf. It was 
alleged by tho applicant that the opposite party, 
namely Bhura and others, were interfering with 
tho possession of the Mutwallis trustees over a 
large number of plots of land in village Kalolijar 
in the district of Namirpur. It was alleged than 
there was consequently an apprehension of a breach 
of the peace. 

( 3 ] Notice was issued to the opposite party and 
proceedings under S. 145, Cr. P. C., were carried 
on in the Court of the Magistrate. The applicant, 
in support of his case, filed the Dakhalnama which 
showed that, in pursuance of a decree for eject¬ 
ment passed by the revenue Court in a case under 
S. ISO, U. P. Tenancy Act, against Bhura along 
with some others, proceedings in execution had 
been carried out by a Vakil Commissioner appointed 
by tho Court and possession delivered to the 
decree-holder. Along with this piece of documen¬ 
tary evidence some witnesses were also produced 
by the applicant to support his case. 

(4] The opposite party denied that tho trustees 
of the waqf had obtained actual possession by 
means of execution proceedings in the rovenuo 
Court. Some witnesses were also produced to sup¬ 
port tho case of the opposite party. 

(5] The learned Magistrate, on a consideration 
of the materials before him, recorded the opinion 
that in spite of the formal ejectment of Bhura 
under the decree passed in the suit in 194S, lie i. e. 
Bhura, continued in possession of the plots in dis¬ 
pute; in other words, it was held that the second 
party was not actually dispossessed from the land 
in dispute in spite of tho delivery of possession 
which according to tho learned Magistrate, was 
only formal. 


loj mere were lour witnesses in support of the 
case of the applicant, namely Mathura, Raja Ram. 
Ahmad and Masihuddin while there were three 
witnesses in support of the case of the opposite 
party, namely Bhura, Bhaggi Singh and Jodhn 
bmgh. There was also an extract of Khasra foi 
1367 Faali filed on behalf of the opposite party. 

W Tho oral evidence given by the opposite 
party was apparently believed by the learned 
Magistrate, while that produced in support of the 
case of the applicant appears to have been rejected. 

,, C . 8] J n rcvision the Earned Sessions Judge found 
that there was no legal defect in the judgment of 

the learned Magistrate and so tho application in 
revision was rejected. 


384 Allahabad 


Masih Uddin V. The State (Wali Ullah J .) 


A. I.R. 


[9] Learned counsel for the applicant has raised 
:wo points in this Court: (l) that the learned 
Magistrate Ins not attached due weight to the 
decree for ejectment passed by the revenue Court 
in the suit under s. 180 , U. P. Tenancy Act and 
<2) that the learned Magistrate had misread the 
evidence of some of the witnesses produced by the 
applicant. It was also urged that the evidence of 
Masihuddin applicant had been entirely ignored 
by the learned Magistrate. 

[ 10 ] in support of point No. 1 taken by the 
learned counsel for the applicant, my attention 
has been invited to a number of rulings in which, 
in effect, it has been held that it is the duty of 
the Magistrate holding proceedings under s. 115, 
Cr. P. C., to maintain the rights of the parties 
when such rights have been declared by a com- 
potent Court within a time not remote from taking 
proceedings under the section. 

[11] Learned counsel has relied on the cases of 
Daulat Koer v. liameshwari Kocri , I. L. R. 26 
cal. 625, Sultan Singh v. Prayag Singh , a. i. R. 
1920 rat. 210; Makhan Lai v. Mangal , I. L. R. 
(ion) all 150 and Imtiaz All v. Badruddin , 
a. i R 1943 oudh *110. 

[ 12 J In the case of Makhan Lai v. Mangal , 
(I. L. R. 1943 ALL. 150) decided by this Court, it 
was held by Yorke J.: 

“Where the civil Court had decided in favour of ft cer¬ 
tain person that he was the owner entitled to the posses¬ 
sion of a \ lot, it was held that in such a case S. 145, 
Criminal P. C. could not apply.” 

At p. 153, the learned Judge observed : 

“it has been held in various ciscs that where there is 
a decree of a civil Court for possession in respect of the 
disputed land, the duty of a criminal Court proceoiing 
under this section i3 to find which partj hell 6ueh 
civil Court decree and then to maintain that p>arty in 
possession.” 

Further the learned Judge proceeded to observe: 

“Agiiu it has been said that it is the duty of the Magis- 
t rate to maintain any order which has been ^passed by 
the civil Court; anl therefore to take proceediu£S which 
must necessarily have the effect of modifying or cancelling 
such order or of interfering with the rights of the parties 
determined by a civil Court is to assume a jurisdiction 
that the law docs not contemplate. Similarly it has been 
held that when the rights of the parties have been deter¬ 
mine! by ft competent Court, the dispute is at an end, and 
it is the duty of the Magistrate to maintain the right of 
the successful party, aud the defeated party will not be 
allowed to invoke the aid of the Magistrate and the police 
to neutralise the effect of the decree of the competent 
civil Court.” 

[ 13 ] In the case of Imtiaz Ali v. Badrudlin t 
(a. i. R. 1943 oudh 410) (ubi supra), decided by 

the Chief Court, Bennett J. held : 

“Where the civil Court which was seize 1 already of the 
matter has disposed of it in favour of one of the parties to 
proceedings under S. 145, the proceedings under S. 145 
should be set aside in revision. It will be open to the 
.Magistrate, if he thinks necessary, to take proceedings 
against either or both parties under S. 107, Criminal P. C.” 

[14] In view of the cise law mentioned above, 
it 6oems to me quite clear that the learned Magis¬ 
trate in the present case did not attach that 
importance to the decree for ejectment and the 


execution proceedings consequent upon it, which 
it was his bounden duty to do. After all when 
Proceedings under s. 145, Criminal P. C., are taken 
it is intended by the Legislature that the Court 
concerned would come to a finding as to which 
oi the two parties is actually in possession. Such 
possession has to be protected. The party found 
to be in actual possession has to be maintained in 
that possession until such party is evicted there-, 
from in due course of law. Meanwhile all dis¬ 
turbance of possession is forbidden. If there has 
already been a decision by a competent Court, 
under which a right to possession has been de¬ 
clared in favour of one party or the other, that 
decision must be respected and maintained by the 
criminal Court. 


[•5] In the present case, the learned Magistrate; 
has again and again treated the proceedings, for 
delivery of possession in pursuance of the decree 
for ejectment to be purely a formal proceeding 
divorced altogether from the factum of actual 
possession. In this, it seerns to me, the learned 
Magistrate was very much mistaken. 


[ic] Again, the learned Magistrate has put a 
good deal of reliance on the extract of khasra for 
1357 rash in holding in favour of the opposite 
party. 1357 Fasli began on 8-9-1949. The applica. 
tion under s. 145 was filed in the Court of the 
Magistrate by the present applicant on 26-11-1949. 
It is. therefore, clear that at the time when the 
Khasra entries for the year 1357 Fasli were actually 
made, the dispute with regard to the possession 
of the fields in question had in all probability 
already commenced. Moreover, the Patwari of 
the circle who prepared the Khasra entries, was 
then in possession of this Khasra ns the copy of 
the extract of the Khasra filed by the opposite 
party was obtained from him sometime in April 
1950. 

[17] It seems to me, therefore, that the learned 
Magistrate did not approach the evidence in this 
case from the proper point of view. This was 
particularly so in regard to tho documentary evi¬ 
dence, namely the Dakhalnama filed on behalf of 
the applicants and the Khasra extract for 1357 
Fasli filed on behalf of tho opposite party. As 
I havo said above', the learned Magistrate failed 
to appreciate the effect of the decree and conse¬ 
quently of the Dakhalnama executed in execution 
of the decree for ejectment. 

[ 18 ] Mr. S. N. Misra, the learned counsel for 
the opposite party, Bhura and others, has con¬ 
tended that in revision this Court is bound to 
accept tho finding of the learned Magistrate on 
the question of the factum of possession. Ho has 
cited some authorities of Courts other than this 
Court, to show that the finding on the factum of 
possession is binding on this Court. It seems to ine, 
however, that the correct position is that ordinarily 
this Court, sitting in revision, will not interfere 
with findings of fact recorded by tho Court or 
Courts, below. When, however, it appears to this 
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Court that the case has not been approached from 
the proper point of view by the Court, or Courts 
' below as the case may be and that consequently 
there is reason to think that there has been a 
failure of justice, this Court will undoubtedly 
interfere at the revisional stage. This, to my 
•t'f mind, is the correct legal position and this has 
been affirmed again and again by decisions of 
, this Court. 

[l 9 j li seems to me that, on the basis of the 
decree very recently obtained by the trustees of 
the waqf, whose Mukktar-i-am was the applicant, 
prior to the institution of proceedings in the cri¬ 
minal Court under s. 145, Criminal P. C., the 
applicant must be held to be in possession. It 
may be noted hero in passing that it is not the 
case of the opposite party that they obtained 
possession of the plots afresh after the terraina- 
tion of execution proceedings under which the 
decree-holder must be deemed to have obtained 
actual possession of the plots in dispute. I am 
unable to appreciate the significance of the word 
‘formal" which has been repeatedly used by the 
learned Magistrate in connection with the execu¬ 
tion proceedings in pursuance of the decree for 
ejectment. 

[ 20 i For the reasons given above, it must be 
held that the first party was in actual possession 
of the plots in dispute on the relevant date. I 
ir accordingly set aside the order of the learned 
Magistrate dated 19-7-1950. The possession of the 
applicant i. e the first party, over the land in 
dispute shall be maintained and the second party 
is directed not to interfere with tho possession of 
the first party until that party is ejected there- 
from in due course of law. 

, [ 21 ] It appears that the crops attached during 

the pendency of these proceedings were sold and 
tho money is in deposit in Court. This money, 
which is in deposit in Court, shall now be paid 
over to the first party. 

[ 22 ] Mr. Misra, the learned counsel for the 
opposite party, has submitted that in pursuance 
of the order of the learned Magistrate passed on 
19-7-1950, Ins clients i. e. the second party, have 
been m actual possession of the plots and been 
cultivating them, and that his clients the second 
party, should be allowed to reap the crops standing 
to-day as they must have been sown by them. 
This order will not stand in the way of the second 
party reaping the crops standing in the fields in 
dispu e In any case therefore, the possession of 
/ must be delivered to the first party after 

O/D.H. __ Order accordingly. 
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(a) Evidence Act (1872), S. 9—Identifying parades'. 

Per Desai and Sankar Saraii JJ. — The evidence of a 

witness against an accused is the direct statement made 
in Court th.it he was one of the offenders. His earlier 
identification of him is simply n corroboration of the evi¬ 
dence given by him in Court. The identification has by 
itself no in lepenlent value. [Paros 22 44J 

Anno. Evidence Act, S. 0, N. 5. 

(b) Evidence Act (1872), S. 9—Identifying parades. 

Per San'iar Saran J. — It cannot be said that on ac¬ 
count of absence of identification proceedings, the entire 
sworn testimony of witnesses should be discarded. 

(Para 23] 

Per Desai J. — The above observation should b« taken 
as modified by the rule of caution or prudence that there 
must be corroboration. At the some time, it must not bo 
thought that identification procee iiDgs are required in 
order to supply material to the accused for challenging 
the evidence of the witnesses. ^ (Para 44J 

Anno. Evidence Act, S. 9 N. 5. 

(c) Evidence Act (1872), S. 9—Identifying parades 
—Accused confined into two jails at P and J — Wit¬ 
nesses identifying accused at P jail — Only some of 
them sent to J for identification — Evidence of wit¬ 
nesses who did not go to J held should not be dis¬ 
carded—Evidence of other witnesses who had gone to 
both places held could not be ruled out on ground 
that they stood in company of former — Identification 
at J held was quite irrelevant in judging results of 
identification at P — Per Desai and Sankar Saran JJ.\ 
Mushtaq Ahmad J ., contra.) (Paras 11, 12, 21, 45 and 53] 

Ann >. Evidence Act, 8 . 9 N. 5. 

(d) Evidence Act (1872), S. 9—Identifying parades. 

Per Desai J. — The whole object behind an identifica¬ 
tion proceeding is to find out whether tho suspect is tho 
real offender or not. [p Ara 47 ] 

Anno. Evidence Act, S. 9 N. 5. 

(e) Evidence Act (1872), S. 9-Identifying parades. 

Per Desai J. — Where several suspects are put up for 

identification the proper way to hold identification pro¬ 
ceedings is to put up each suspect separately for identi¬ 
fication rnixel with as large a number of innocent men ns 
possible, in any case not less than nine or ten. Care must 
be taken to sec that the same innocent men are not mixed 
with eich of the suspects. [Para 48] 

Anno. Evidence Act, S. 9 N. 5. 

(f) Evidence Act (1872), S. 9-Identifying parades. 

Per Desai J. — The weight to bo attached to the iden¬ 
tification of a suspect by a witness should ordinarily not 
depend upon his failure to identify other suspects. It 
follows tbit it should not depend upon the mistakes com¬ 
mitted by him i. c., upon the number of innocent men 
picked out by him as other offenders. [Para 50] 

Anno. Evidence Act, S. 9 N. 5. 

(g) Evidence Acl(1872), S. 9 - Identifying parades. 

Per Desai J —An ideal identification proceeding is 

that which is held in the same con litions iu which the 
offenders were seen by the witnesses. [Para 54] 

Anno. Evidence Act, S. 9 N. 5. 

(h) Evidence Act (1872), S. 9-Identifying parades. 

Per Desai J. — If the identification appears to have 

been induced by any suggestion or other means, the Court 
should not hesitate to quash any conviction which fol¬ 
lows, particularly when justice depended upon tho iden¬ 
tification of the accused. [Para 55] 

Anno. Evidence Act, S. 9 N. 5. “ J 

(i) Evidence Act (1872), S. 114, Illustration (a) _ 
Stolen goods. 

Per Desai JMushtaq Ahmad, J., Contra.-A. person 
who is in possession of goods carried away by daooits 
soon after tho dacoity can be presumed to bo eithor tho 
dacoit or to have received them knowing them to be so 

“S"Sia™. Art, 8. Hi N. 7. C!W 14 4 561 
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S. N. Misra (for No. J), Dagar Usmani, S. N. Mulla, 
and R. K. Shangloo, for Appellants ; Deputy Govt. Advo¬ 
cate, lor the State. 
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Muslitaq Ahmad J. —Satya Narain, Shakur, 
Shyara Bebari, Ram Abhilakh Sami Ullah, Ram 
Behari, Mohammad Raza, Sant Ram, and Mt. 
Naozadi (on bail) appeal against their conviction 
and sentences passed by the learned Sessions 
Judge of Jaunpur. The first eight of the appel- 
lants were convicted under s 396 and sentenced 
each to transportation for life, Ram Abhilakh, 
appellant 4, being also convicted under s. 19 (f), 
Arms Act, and sentenced to one year’s rigorous 
imprisonment, and the last appellant, who is the 
mother of Ram Abhilakh, appellant 4, was con- 
victed under s. 412, I. P. C., and sentenced to 
four years' rigorous imprisonment. There were 
ten other persons also charged under either or 
both of these sections, but they were all acquitted. 

[2l The occurrence which became the subject 
of the charge had taken place on the night 
between 1st and 2nd of March 1949, at village 
Bhilampur, seven miles from the police station 
Sujanganj, district Jaunpur. As a result of what 
happened one Jageshar Pasi died, having received 
as many as ten injuries according to the post 
mortem report. 

[ 3 ] A report of the incident was lodged by 
Dwarka Prasad, in whose house the alleged dacoity 
had been committed at 8-20 the next morning, 
in which only Sant Ram appellant was mention¬ 
ed by name and 25 or 26 others without names 
as dacoits by the informant. It may be noted 
that Sant Rain’s name is really stated in the 
report as Satya Narain, but that was only an 
alias for Sant Ram, it being necessary to mention 
this as appellant 1 in this appeal is also named 
Satya Narain. It may further be noted that this 
Sant Ram whoso name is mentioned in the report 
is alleged to have been arrested on the spot and 
was not, therefore, put up for identification by 
the witness'-3 either at Jaunpur or at Purtnpgarh 
where different batches of the accused were identi- 
&ed by different bitches of the witnesses. 


A. I. R, 

[4] Mr. S. N. Mulla argued this appeal on 
behalf of Satya Narain and Sami Ullah, appel. 
lants 1 and 5 respectively, while the other appel. 
lants were represented before us by Mr. Baqar 
Usmani. Naturally, in the course of the arguments 
on behalf of Satya Narain and Sami Ullah those 
portions of the record were also brought to our 
notice which were germane only to the cases of 
the other appellants, there being no doubt, a 
number of common features between the case 
of the appellants 1 and 5 and that of the other 
appellants. 

[5] The conviction in this case, as in every case 
of dacoity, was based either on identification evi¬ 
dence or on evidence of recovery of articles and in 
the case of some of the appellants on both. Dealing 
with the case first of Satya Narain and Sami Ullah 
represented by Mr. S. N. Mulla, the conviction of 
the one was based entirely on identification evi¬ 
dence and of the other both on such evidence and 
also on evidence of recovery of property alleged to 
have been taken away at the time of the dacoity. 
We have while examining the case of these two ap¬ 
pellants to examine both these classes of evidenco. 

[6] It has not been contended before us that 
the identification evidence was so deficient in 
volume as not to form a satisfactory basis of con¬ 
viction of the appellants, nor was the evidence of 
recovery of the articles alleged to have been stolon 
criticised in any great detail except with reference 
to one particular appellant, Samiullah. All the 
same a general criticism was advanced by learned 
counsel against tho identification evidence on a 
ground which, according to the learned counsel was 
essentially fatal to the credibility of the same. 

As already remarked above, there wero identifi¬ 
cation proceedings both at Partabgarh and at 
Jaunpur. So far as the appellants are concerned, 
all of them except one, Mohammad Raza, were 
put up for identification at Partapgarh. Out of 
the whole lot of tho accused only four of them, 
Mohd. Raza, appellant 7, Jahangir, Jamil and 
Ram Naresh, all acquitted, were lodged at the 
Jaunpur jail, whereas eleven accused were put in 
the jail at Partapgarh. Of the witnesses takon to 
identify the accused in jail, only seven wore taken 
to the jail at Jaunpur and thirty-one to the jail at 
Partapgarh. 

Of the seven taken to the Jaunpur jail only six 
wore among the thirty-one taken to tho Partap- 
garh jail. The position, therefore, was that whereas 
six out of the seven witnesses at tho Jaunpur jail 
went to Partapgarh jail to identify the accused, 
the majority of the witnesses at the Partapgarh 
jail, that is twenty-five out of thirty.one, did not 
go to the Jaunpur jail to identify tho acoused 
there. 

[7] On these facts learned counsel for tho ap¬ 
pellants 1 and 5 has strenuously contended that a 
serious prejudice was caused to them, and that it 
affected the quality of the trial. 
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[8] I would first indicate the precise position He has illustrated his point by referring to the 
wi h regard to the identification of these appel- identification by Jagarnath witness who had .den- 
Into and then see how far the point raised by tified four right persons and two wrong at Partap- 
their counsel carries any force. There were in garb and subsequently at Jaunpur no right and 
all ten witnesses who had identified these appel- two wrong persons. Therefore, if one were to go 
lants in jail either at the ono or at the othor by the identification made by the witness at lar- 
nlace Of these three had no doubt been taken tapgarh alone, the identification might be taken 
iboth 'to the Jaunpur and the Partapgarh jails to as of a fairly good quality, but if one were to set 
identify particular sets of the accused. They were off against the same the unsatisfactory ldentifica- 
Inder Bahadur Singh, Jagarnath Misir and Jag- tion made by the witness at Jaunpur, the scale 
damba Singh. The other seven had been taken was bound to turn in favour of the defence, inas- 
only to the'Partapgarh jail and not to the jail at much as in that event it would be a case of fifty 
Jaunpur. These were Ganga Prasad, Bansi Lai, right and fifty wrong. 

Munnoo Ram, Bindeshwari Singh, Rudra Pratap Similarly, he argued that, if the other seven 
Singh, Bishwanath and Bechu Singh, the last witnesses had been taken to the jail at Jaunpur to 
being examined only in the Court of the Com- identify the accused who had been lodged there 
mitting Magistrate and his statement brought on and if they had not behaved so well as at Partap- 
the record at the trial under s. 33, Evidence Act. garh on an earlier date, the value of their ideuti- 


Besides the three witnesses out of these ten, 
who had been taken to the Jaunpur jail to identify 
some of the accused, there were also Dwarka 
Prasad and Satya Narain at whose joint house 
the dacoity had been committed. Neither of these 
two men having identified either of the appel¬ 
lants 1 and 5, Satya Narain and Samiullah, their 
evidence calls for no consideration in the present 
connection. Of the three witnesses, Inder Baha. 
dur, Jagarnath and Jagdamba, who had been 
taken both to the Jaunpur and Partapgarh Jails, 
Inder Bahadur had identified at Partapgarh six 
* right persons and one wrong, Jagarnath four right 
and two wrong and Jagdamba five right and two 
wrong. Inder Bahadur at Jaunpur identified one 
right person and made no mistake, Jagarnath no 
right and two wrong persons and Jagdamba ono 
right and one wrong person. 

Taking the identifications by these men at both 
the places, the position was that Inder Bahadur 
had identified seven right persons and ono wrong, 
Jagarnath four right persons and four wrong and 
Jagdamba six right persons and three wrong. The 
identification by Jagarnath, the second of these 
men taking into account the proceedings at both 
the Jails, therefore, stood in the ratio of fifty 
right and fifty wrong, although the identification 
by the other two men, Inder Bahadur and Jag¬ 
damba, on the same calculation heavily weighed 
on the side of correct identification as compared 
to the mistakes they made. 

[9] On these facts learned counsel has strenu¬ 
ously argued that the identification of these 
appellants by seven out of the ten witnesses enu- 
J grated above at Partapgarh only, they having 
never been taken to Jaunpur for the purpose, car¬ 
ries no weight at all. Ho amplified his point by 
contending that the Court is now compelled to 
base its appreciation of the evidence of these men 
only on their behaviour at one of the identifica¬ 
tion centres, knowing nothing at all as to how 
they might have behaved if they had been taken 
to the other centre also for the same purpose. 


fication at Partapgarh would have had to be 
judged in the light of the nature of their identifi¬ 
cation at Jaunpur and the Court would have then 
judged the quality of their evidence on the result 
of the identification made by them at both the 
places and not only at one of them to the exclu¬ 
sion of the other. In this contention, I think, the 
learned counsel was right. 

[10] It was contended by the learned counsel 
for the State that, while it was a fact that these 
seven out of the ten witnesses against the appel. 
lants 1 and 5 had not been taken to the Jaunpur 
jail, no question was put to the Investigating 
Officer on behalf of the defence as to why this had 
not been done. This argument simply meant that, 
although there was an inherent deficiency in the 
identification proceedings relied upon by the pro- 
secution, no one on behalf of the accused had 
cared to enquire how that deficiency had originat¬ 
ed, that is to say, no one had asked anybody on 
the side of the prosecution to explain the cause of 
the deficiency. 

To my mind, it only means that, because the 
accused had not tried to ascertain the cause of an 
obvious daw in the identification proceedings, 
they were not entitled to take advantage of the 
same. I am unable to subscribe to such a reason- 
ing. There are certain things more or less of an 
indifferent type which would not be allowed to 
operate against a particular party unless it has 
been given au opportunity of explaining it and 
has then failed to explain it. On the other hand, 
there are certain facts which from the nature of 
them are so patent that only an extraordinary 
cause might furnish some explanation about them, 
and, where such a on use is not disclosed, there 
seems to be no reason why the other party 
should be prevented from taking advantage of the 
situation. 

It should have stared into the face of the pro. 
secution agency in this case that the witnesses 
taken to the Partapgarh Jail alone for identifies, 
tion were open to bo criticised and open even to 
be wholly rejected in the general evaluation of the 
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evidence of the prosecution against the accused if 


they had not been taken also to the jail at 
Jaunpur to identify the accused there. In the 
present caso fortunately it does not seem neces- 
sary to exercise one’s mind too much to realise 
the significance of this point. We have the identi¬ 
fication made by Jagarnath witness in this case 
at both the places, Partapgarh and Jaunpur. 

I have already shown that, whereas his identi¬ 
fication at the formc-r place taken by itself might 
fully satisfy the Court, his identification at 
Jaunpur, bearing value only in an inverse ratio, 
the total effect of the two identifications made by 
him brought the position virtually to a cipher, 
with the result that the Court would be perfectly 
justified in putting this witness out of account 
altogether. Why could not possibly the same may 
have happened in the case of the other seven 
witnesses also? I do not say that it must have so 
happened, but no one can say that it could not so 
happen. And if it could have so happened, surely 
the accused were deprived of an important test 
iu the light of which they could have legitimately 
criticised the identification evidence against them 
as a whole. 

[ll] It may appear a little curious to say that 
for no fault intrinsically appearing in the evidence 
of a body of seven witnesses they should be put 
out of account only by reason of this particular 
flaw. The reason to my mind is clear. If the 
evidence of a single identifying witness can be 
reasonably criticised on the ground that he had 
been asked to identify only some of the accused 
at only one of the places of identification and noi 
the others at the other place I see no reason why 
the same objection cannot lead to the same result 
where a number of witnesses come under such a 
category. 

The position of every one of such witnesses 
would bo open to the same objection, and the 
mere fact that he finds himself in company with 
many others would be no ground for believing 
him or the others of his class. I, therefore, think 
that, seven out of the ten witnesses examined 
against the appellants l and 5 not having gone to 
the jail at Jaunpur to identify the accused there, 
these appellants were deprived of a valuable 
material to scrutinise the evidence of those witnes¬ 
ses, a position clearly illustrated by the case of 
Jagarnath P. W. 

In the caso of Abdul Jalil Khan v. Emperor, 
A.I.it. 1930 all. 716(a), a certain witness had been 
taken to identify some of the accused at Bareilly 
and also to identify the remaining accused at 
Pilibhit. His failure to identify any of the sus¬ 
pected persons at Pilibhit was held to affect the 
quality of the identification at Bareilly. The same 
precisely is the position here. Not knowing how 
these soven witnesses, if they had been sent for 
the purpose to the Jaunpur Jail, would have 
behaved there, these appellants are wholly unable, 
and for this the prosecution alone is responsible, 


4. IB. 

to attack their evidence on a ground which is 
now completely denied to them. The evidence of 
these seven witnesses, therefore, being open to a 
fatal objection, cannot, in my view, be accepted 
to make out the charge. 

[ 12 ] There remains the question as to why the 
identification evidence of Inder Bahadur and 
Jagdamba, both of whom had been taken to 
Partapgarh and Jaunpur to identify the accused, 
should not be accepted. In the context of the 
facts of this case, I have come to the conclusion 
that it should not be. If it had stood by itself it 
might have formed a good basis of conviction of 
these appellants. These witnesses stand, however, 
in company with eight others whose evidence, as 
I have already pointed out, is open to a severe 
objection. One of the reasons suggested by the 
learned counsel for the appellants 1 and 5 was 
that the witnesses who had been taken to the 
Partapgarh jail were not taken to the Jaunpur 
jail because they had been shown only those of the 
accused who had been lodged at the former jail. 

I cannot say whether this is a corrector a purely 
imaginary assumption. Nonetheless, the circum¬ 
stance of the Partapgarh witnesses not having 
been taken to the Jaunpur jail is by itself so 
vital that it should have struck the prosecution 
that some explanation was necessary in that 
behalf, for otherwise it was open to the accused 
to take up the position they took in their argu¬ 
ments in this Court. No such explanation was 
made by the prosecution and in the absence of 
any explanation it would certainly be open to the 
accused to suggest what at least may not be taken 
as an irrational figment of the mind, namely that 
the accused in the Partapgarh jail ha l in fact 
been shown to the witnesses taken there to identify 
them. 

If the seven witnesses had been taken to the 
Jaunpur jail also and had misbehaved there in the 
sense that tho number of wrong identifications 
made by them outweighed the number of correct 
identifications, surely that circumstance would have 
affected the value and credibility of the evidenco 
of the two witnesses Jagdamba and Inder Bahadur 
also. I think that this omission created a fuuda- 
mental deficiency in tho evidence of the prosecution 
as a whole, and it would be wholly unsafe to rely 
even on the evidence of theso two particular wit¬ 
nesses. I am, therefore, inclined to hold that tho 
charge against them under s. 396, I. P. C., was 
not nt all brought out. 

[13] There was some argument with regard to 
there being a presumption of the guilt of the -* 
accused even under this sec ion in view of tho 
provisions of illustration (a) of s. 114, Evidenco 

Act. This illustration ha3 the words : 

' That a man who is in possession of stolen goods soon 
nfter the theft is either the thief or has received the 
poods knowing them to bo stolen, unless ho can account 
for his possession.” 

[14] The learned counsel for the State, relying 
on this illustration, argued that, as at least five 
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articles proved to have belonged to Dwarka Prasad 
and hiB family were recovered from the house of 
Samiullah appellant only three days after the 
night of the dacony, that is, on 4-3-1949, he could 
be assumed to have been among the dacoits him¬ 
self and therefore to have committed the crime of 
dacoity. It is noticeable that the important words 
■^In this illustration are 'stolen goods', ‘theft’ and 
‘thief’. There is no reference to ‘goods obtained 
by dacoity’, ‘dacoity’ or ‘dacoit’. Now s. 410, 
I. P. C. defines the expression ‘stolen property’ as 
“property, the possession whereof has been transferred by 
theft, or by extortion, or by robbery, and property which 
has been crimiually misappropriated or in respect of which 
criminal breach of trust has been committed, is designated 
as 'stolen property'.’’ 

While the words ‘theft’, ‘extortion’ and ‘robbery’ 
occur in this section, there is no such word as 
dacoity, which means that property obtained by 
dacoity was not covered by the expression 'stolen 
property’. It cannot be denied that, while a 
dacoity is a robbery, the reverse is not true in 
every case. Robbery becomes a dacoity only 
where the number of persons concerned exceeds 
four. There seems to be no reason why, while 
referring to three distinct offences theft, extortion 
and robbery the Legislature should not have also 
mentioned the offence of dacoity, if property 
obtained by dacoity was also included in the 
words ‘stolon property’. 

i Ono possible reason that suggests itself to my 
mind is that, while iu the case of theft, extortion 
and robbery a prosumption of liability for the 
substantive offence might bo raised under cl. (a), 
s. 114, Evidence Act, the same should not bo dono 
in the case of a more serious offence, namely of 
dacoity. On a careful consideration of the matter 
I have como to the conclusion that no case under 
s. 396, I. P. C., was made out against the appel¬ 
lants l and 5, Satya Narain and Sami Ullah, and 
that they should bo acquitted of the charge under 
that section. 


(His Lordship considered the question whethei 
bamiullah could bo convicted of any other offena 
and after considering the evidence observed thal 
he would hold him liable for au offence undei 
S- 411,1. P. C. His Lordship then proceeded.) 

[15-16] So far as the other appellants are con. 
cerned, the position of Sbakur appellant 2 , i« 
precisely the same as that of Satya Narain no 
property having been recovered from his house 
either. He should, therefore be dealt with simi¬ 
larly as Satya Narain. 

'• [17] With regard to the other accused, there 
was the evidence not only of those who had identi- 
hed them at Partapgarh Jail but also of some of 
those who had identified the accused at Jaunpur jail 
and from the house of every one of them some or 
other property found to belong to Dwarka Prasad 

r^rf°°7 er t d ' Amo “g ^em is also Ram Abhilakh 

JnSl U fk Wh ° u™ f ° Und by th0 learned Sessions 
J udge to have been armed with a pistol, it bein* 


farther found that the injuries caused on Jogeshar 
Pasi could have been caused with that weapon. 
The appeal of these appellants, that is the appel¬ 
lants other than Satya Narain, Sami Ullah and 
Shakur, is, therefore, liable to be dismissed, except 
in regard to Mt. Naozadi who must have acted 
under the influence of her son Ram Abhilakh 
appellant the sentence passed appears to me as 
rather excessive. 

[ 18 ] In the result I would allow the appeal of 
Satya Narain and Shakur and acquit them, and, 
further allow the appeal of Sami Ullah in respect 
of his conviction under s. 396, I. P. C. which I 
would set aside and instead convict him under 
s. 411, I. P. C. and sentence him to two years’ 
rigorous imprisonment. I would also reduce the 
sentence in the case of Mt. Naozadi from four to 
two years’ rigorous imprisonment. 

[19] Sankar Saran J. — I am in agreement 
with my brother Mush aq Ahmad in the order 
proposed by him against the appellants Shyam 
Bchari, Ram Abhilakh. Ram Behari, Mohammad 
Raza, Sant Ram alias Satya Narain and the 
woman Nauzadi. I do not, however, find myself 
in agreement with him with regard to the three 
appellants Satya Narain son of Ram Newaz, 
Shakur and Samiullah for the reasons I shall pre¬ 
sently indicate. 

[ 20 ] This was a serious dacoity in which consi¬ 
derable amount of property was lost and one man, 
Jageshwar Pasi, was killed. A large number of 
men were prosecuted and 19 men stood their 
trial before the learned Additional Sessions Judge. 
They were charged, some of them under s. 396, 
Penal Code, alone, others under s. 412, Penal 
Code, only and the rest under both the sections. 
One man, Ram Abhilakh, was also charged under 
s. 19 (f) of the Arms Act. Of these men only nino 
wero convicted. Of them eight were convicted 
uncer s. 396, Penal Code, and only Nauzadi was 
convicted under s. 412. Penal Code. They havo 
all made an appeal to this Court. 

[ 21 ] Tho evidence against the appellants in this 
case consists of identifications and recovery of 
property from the possession of some of them. 
The question which really needs to be considered 
is whether the evidence of the witnesses who 
identified the various appellants as having partici¬ 
pated in the dacoity is to be rejected because of 
certain inherent defects in it. If there is no serious 
defect m their evidence, as I hold there is none, 
then upon their testimony the appellants’ convic- 
tion should be maintained. 

[ 22 ] It appears that after their arrest the appel. 
lants and certain suspected persons were confined 
mto two District Jails, one at Pratapgarh and the 
other at Jaunpur, where identification parades 
were held. Tho identification parade at Pratap¬ 
garh was held on 27-3-1949, and at Jaunpur it was 
held nearly three months later on 22-6-1949 At 
Pratapgarh there were a large number of suspects 
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in the parade, but at Jaunpur there were only 
four. The majority of witnesses, numbering 
roughly over 30, were sent to Pratapgarh Jail for 
identifications and about half a dozen of them 
were sent to Jaunpur for the same purpose. 

All those witnesses who were sent to Jaunpur 
for identification had also participated in the 
identification proceedings at Pratapgarh, but quite 
a number of those who took part in the identifica¬ 
tion proceedings at Pratapgarh were not sent to 
Jaunpur. Learned counsel for the appellants 
argued that this was a serious tlaw in the prosecu¬ 
tion case. According to them if all the Pratap¬ 
garh witnesses had been sent to Jaunpur Jail, 
they might have made mistakes and thus wea- 
kened the general effect of their evidence which 
did not happen because their identifications were 
confined to only one jail. I do not see force in 
this argument. 

It has to be remembered that in convicting an 
accused person the Courts are guided by the sworn 
testimony that is given in Court. The reliance 
upon identification proceedings is only by way of 
corroboration or contradiction of the evidence in 
Court and no more. As was laid down in Nagina 
v. Emperor , a. i. r. 1921 all. 215 (b) identifica¬ 
tion proceedings held in jail 

“amount to this, namely that certain persons are brought 
to tho jail or other place and make statement*, either ex¬ 
press or implied, that certain individuals whom they point 
out are persons whom they recognise as having been con¬ 
cerned in a particular crime. 

“These statements are of course not made on oath and 
again, they are made in the course of extra judicial pro¬ 
ceedings. The law does not allow statements of this kind 
to be made available as evidence at the trial unless and 
until the persons who made those statements are called as 
witnesses. When these persons are called as witnesses 
then these previous statements become admissible, not as 
substantive evidence in the case, but merely as evidence to 
corroborate or contradict the statements made by these 
witnesses in Court (Ss. 155 and 157, Evidence Act). If 
when a witness to identify is called in the Sessions Court and 
states there that he can identify no one, there is obviously 
nothing to corroborate and so the evidence of the previous 
statement, express or implied, made in the course of the 
identification proceedings in the jail is not admissible." 

[23] Thus if a witness was not produced at a 
particular identification parade, there is no mate¬ 
rial upon which to corroborate ot contradict him. 
Suppose in a case of this nature no identification 
proceedings are held. It cannot be said that 
because of this defect the entire sworn testimony 
of prosecution witnesses should be discarded. 
Naturally enough tho Courts would judge the 
identifications held before them in such circum¬ 
stances with the greatest care and caution but 
would not altogether discard the testimony of 
witnesses because there were no previous identifi¬ 
cation parades held. 

It must be noted that there is no provision in 
law that identification proceedings should be held 
in dacoifv oases or for that matter in any type of 
cases. Tr eys parades are held in the nature of a 
precautionary measure that is taken so that the 


earliest impressions of the witnesses are kept on 
record. 

[•24] In this case we have the record of the 
identification proceedings that were conducted 
against all the appellants at least in the Pratap. 
garb Jail by some of the witnesses and by some 
of them in both the jails. Because all the wit- x 
nesses were not sent to both the jails it cannot 
be said that the statements of those witnesses who 
went only to one jail for identification are falsi, 
tied or lack corroboration. In the case of those 
who were able to identify accused persons in both 
the jails there may be stronger corroboration, but 
the fact that some of the witnesses attended only 
one identification parade does not mean that there 
is no corroboration of their evidence at all. 

During the course of arguments learned counsel 
for the appellants were asked whether they object¬ 
ed at any stage of the proceedings either in jail 
or in Court to the fact that they had been pre¬ 
judiced because all the witnesses were not sent for 
identification in both the jails, and their answer 
was in the negative. Nowhere in the course of the 
fairly lengthy cross-examination of witnesses has 
any suggestion been made that the absence at 
Jaunpur of all the witnesses who participated in 
the Pratapgarh identification parade was on ac¬ 
count of any mala fides on the part of the pro¬ 
secution. 

[25] In these circumstances it would be throw-^ 
ing a very heavy burden on tho prosecution to 
ask them not only to arrange for identification 
proceedings but to seo to it that no witness who 
is sent up for identification in one jail is left out 
in another. It often happens that identification 
parades are held on different dates and different 
witnesses attend those parades and unless the 
defence make any definite allegations or sugges¬ 
tions no doubt is cast upon the absence of some 
of tho witnesses from the identification parades. 

I am wholly satisfied that upon the evidence on 
the record nothing has been brought out to cast 
any doubt upon the genuineness of the identifica¬ 
tion parades an l that no witness has been withheld 
for any ulterior reason. Thus there is absolutely 
no question of prejudice of any sort to tho appel¬ 
lants in this case. 

(His Lordship then dealt with individual cases 
and in each case observed that he would dismiss 
the appeal, but that he would reduce the sentence 
in the case of Nauzadi to two years.) 

[2G-39] By the Court.—The members of this^ 
Bench having differed in regard to Satya Narain 
(appellant 1), son of Ram Newaz, Shakur and 
Sami Ullah (appellants 2 and 5 respectively), the 
papers be laid before the Hon’ble the Chief Justice 
to obtain the opinion of a third Judge in the case 
of these appellants. The appeals of the other ap¬ 
pellants are dismissed, except that in the case o 
the appellant Naozadi her sentence is reduced 
from four to two years’ rigorous imprisonment. 
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She is on bail, and must surrender to serve out 
the rest of the sentence. 

[ 40 ] Desai J _The case of three appellants, 

Satya Narain, Shabur and Samiullah, has been 
laid before mo for my opinion. They along with 
several others have been convicted under s. 396, 
Penal Code, etc. On appeal, the appeal of others 
has been dismissed by my brethren Sankar Saran 
and Mushtaq Ahmad, but they differed as regards 
these three appellants. While Sankar Saran J. 
was of the opinion that all the three appellants 
are guilty under s. 396, Penal Code, and their 
appeal should be dismissed, Mushtaq Ahmad J. 
was of the opinion that Satya Narain and Shakur 
should bo acquitted and that Samiullah should 
be convicted under s. 411, Penal Code. « 

[ 41 ] There is no dispute about the facts relating 
to the dacoity. There is overwhelming evidence to 
prove, and both my learned brethren have been 
satisfied, that a dacoity resulting in the death of 
one man was committed in the night of 1 and 2 
March 1949, in the house of Dwarlca and his cousin 
Satya Narain in village Bhillampur, police station 
Sujanganj, Jaunpur district. It is also abundantly 
proved that some property carried away by the 
dacoits has been recovered from the house of 
Samiullah appellant; there is no difference of 
opinion between my learned brethren on this 
point. 

Samiullah himself admitted the recovery of the 
property but claimed that it belongs to him and 
that claim, though supported by the evidence of 
his father, cannot be accepted. The property has 
been identified by the victims of the dacoity as 
belonging to them and no adequate reason exists 
for disbelieving their evidence. On the other 
hand, the appellant’s father could very well have 
given false evidence in an attempt to shield him. 
The question, that caused difference of opinion, 
is whether he should be convicted under s. 397, 
Penal Code or under s. 411, Penal Code. 

[42] Satya Narain belongs to village Bikra, 
Samiullah to village Mahasingh Sarai and Shakur 
to Mohammadpur, all of police station Baghra, 
district Partabgarh. Their villages are said to be 
near one another and about forty miles from 
village Bhillampur where the dacoity was com- 
niitted. During the investigation of the dacoity 
the police carried out a raid in the villages where 
the appellants reside on 3-3-1949 and arrested 
several persons suspected to have committed the 
dacoity. They include Satya Narain and Sami- 
ullah appellants. 

Shakur appellant was arrested on 4.3-1949. All 
were arrested at their houses in the morning and 
then taken, with their faces covered up, to police 
station Jaitwara and on the following day to 
Partabgarh jail. They along with eight other 
suspects were put up for identification before a 
First Class Magistrate in the jail on 27-3-1949. 
They were mixed with seventy other undertrials. 


Thirty-one witnesses were sent up by the police 
to identify the dacoits. 

Seven of them did not pick out any of the sus- 
pects and the rest picked out one or more of 
them. All the suspects had alleged before the 
Magistrate holding the proceedings that they had 
been detained in police station Jaitwara for two 
days and shown to a large number of witnesses 
and that they were again shown to many of them 
at Partabgarh. After the identification proceed¬ 
ings, Satya Narain stated that there was none in 
the jail of his size and weight. 

[ 43 ] Some other suspects who were arrested for 
their alleged participation in the same dacoity 
were placed before another Magistrate in Jaunpur 
jail for identification on 22 G-1949. There were 
four suspects arrested on 19th May or so and were 
mixed with twenty undertrials. Twelve witnesses 
were sent by the police to identify them. I find 
that the details given by my brother Mushtaq 
Ahmad in his judgment about the identification 
proceedings are not correct. Nine of these wit¬ 
nesses are those who had identified one or_ more 
of the appellants in Partabgarh. In all nineteen 
witnesses had identified one or more of the appel¬ 
lants in Partabgarh and out of these ten had not 
been sent to Jaunpur to identify the other suspects. 

[44] Differences arose between Sankar Saran J. 
and Mushtaq Ahmad J., as regards the guilt of 
Satya Narain and Shakur appellants on one point 
alone. The evidence against these two appellant 
consisted wholly of direct evideuce g ven by wit¬ 
nesses. corroborated by the fact of their having 
identified them in jail. There was no other evi¬ 
dence. Satya Narain was identified by a large 
number of witnesses, namely, Gangs Prasad, 
Inder Bahadur, Jagannath (r. w. 13), Jagdamba, 
Bansi Lai, Manu Ram, Bindeshwari, Rudra Pra. 
tap Singh, Bishwanath Singh, Becchu Singh, 
Amarpal Singh, Ram Bahadur Singh and another 
Jagannath (r. w. 7). 

Shakur was identified by Jagdamba, Bansi Lai, 
Rudra Pratap Singh, Bishwanath Singh, Becchu 
Singh, Dwarka and Amarpal Singh, Manu Ram, 
Bindeshwari, Rudra Pratap Singh and Becohu 
Singh did not pick out any wrong man in the 
Partabgarh jail. Inder Bahadur, Bishwanath 
Singh and Bansi Lai identified eight, seven and 
seven suspects respectively and picked out one 
wrong man each. Jagannath l>. w. 13 identified 
four suspects. Jagdamba six suspects and Ram 
Bahadur Singh four suspects and picked out one 
wrong man each. Dwarka identified four suspects 
and picked out three wrong men. Jagannath 
p. w. 7 identified three suspects and picked out 
four wrong men. Amarpal Singh identified seven 
suspects and picked out nine wrong men. 

In the Jaunpur jail Inder Bahadur, Jagannath 
P. w. 13 and Bansi Lai identified one suspect 
and picked out no wrong man, Becchu Singh 
identified two suspects and picked out no wrong 
man, Jagdamba identified two suspects and pioked 
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out one wrong man, Dwarka and Amarpal Singh 
identified one suspect each and picked out two 
and three wrong men respectively and Ram 
Bahadur Singh and Jagannath P. w. 7 identi¬ 
fied no suspect and picked out two wrong men 
each. The contention that appealed to Mushtaq 
Ahmad, J. and has been repeated before me is, 
that the evidence of the witnesses who were not 
sent to Jaunpur for identification purposes should 
be disbelieved because it is not known how they 
would have fared there if they had been sent. 

Mr. Mulla went to the length of pleading that 
the case of the appellmts was prejudiced by all 
the witnesses who were sent to Partabgarh jail 
not being sent to Jaunpur j lil also. An example 
was given by my learned brother and that is of 
Jagannath who is said to have identified four 
suspects and picked out two wrong men in the 
Partabgirh jail and identified no suspect and 
picked out two wrong men in the Jaunpur jail. If 
the credibility of Jagannath is to be assessed on 
tho results of the identification at Partabgarh 
alone,, ho would be classed as a fair witness, but 
if tho results of the identifications at both the 
jails aro considered, ho would be classed as a bad 
or unreliable witness. 

Mushtaq Ahmad, J. was greatly impressed by 
these figures quoted before him by the appellants’ 
counsel. But tho figures are riot correct and the 
counsel have confused between two Jagarnaths. 
It was Jagarnafch P. w. 13 who identified four 
suspects and picked out two wrong men in the 
Partabgarh jail; but in the Jaunpur jail he identi¬ 
fied ono suspect and pickel out no wrong man. 
Thus whether the results of the identification iu 
Partabgarh only wero considered or the results of 
identification at both the places, would make no 
difference to the credibility of tho witness. It wa3 
the other Jagarnath who identified no suspect 
and picked out two wrong men in the Jaunpur 
jail. The counsel erroneously added the result of 
the identification iu Partabgarh by one Jagarnath 
to tho result at Jaunpur of the other Jagarnath. 

Thus the cxamplo given before my learned 
brethren and which was made the basis of his 
judgment by Mushtaq Ahmad, J. was itself wrong. 
But taking it to bo correct, Mushtaq Ahmad, J. 
accepted tho principle that the credibility of the 
witnesses should depend upon the results of identi¬ 
fications at both the places and that the witnesses 
who wero sent only to Partabgarh should bo dis¬ 
believed for want of certainty as to how they 
would have behaved if sent to Jaunpur. No ques¬ 
tion was put to tho investigating officer why all 
tho witnesses were not sent to Jaunpur also, but 
Mushtaq Ahmad, J. was of tho opinion that this 
made no difference because there was “an in¬ 
herent deficiency" or “an obvious flaw" in tho 
identification proceedings and that the deficiency 
or flaw was: 

“So patent that only an extraordinary causo might 
furnish some explanation and that when no explanation 


was furnished, the appellants were entitled to take ad¬ 
vantage of it.” 

He observed : 

‘'It should have stared into the face of the prosecution 
agency that the witnesses taken to the Partabgarh jail 
alone were open to be criticised and open even to be wholly 
rejected in the general evaluation of the evidence of tho 
prosecution against the accused if they had not been taken 
also to tbe jail at Jaunpur.’* 

He considered that the appellants wero deprived ^ 
by the prosecution of: 

"an important test in the light of which they could have 
legitimately criticised the identification evidence” 

or “a valuable material to scrutinise the evidence 
of those witnesses”. 

Ho, therefore, rejected the evidence of Ganga 
Prasad, Manu Ram, Bindeshwari, Rudra Pratap 
&agh, Bishwanath Singh, Becchu Singh and 
Bausi Lai. Out of this the evidence of liecchn 
and Bansi Lai was wrongly rejected because they 
had gone to Jaunpur jail for identification. After- 
rejecting their evidence, he rejected tho evidence 
of the other witnesses who had gono to Jaunpur 
on the ground that they stood : 

“In company with eight others whose evideuco is open 
to a severe objection.” 

Sankar Saran, J., on the other hand, relied upon 
the evidence of tho witnesses. He did not think 
that there was any fatal defect in the investiga¬ 
tion or that the evidence of tho witnesses who 
were not sent to Jaunpur suffered on account of 
that fact or that the polico wero bound to send all 
tho witnesses to both the places. I am wholly ^ 
unable to subscribe to tho view taken by my bro¬ 
ther Mushtaq Ahmad. It has been correctly 
pointed out by my brother Sankar Saran that tho 
evidence against an accused is the direct state¬ 
ment made in Court that he was oue of tho 
offenders. His earlier identification of him is simply 
a corroboration of tho evidence given by him in 
Court. See In re Sanyiah , a. i. r. 1948 Mad. 113 
(c) and Kanhaiya Lai v. State, A. i. R. 1950 cal. 

413 (d). Tho identification has by itself no inde¬ 
pendent value. As stated by Viscount Haldano 
L. C. in Rex v. Christie (1914) a. c. 545 (551) (e): 

“its relevancy is to skew that the witness "was able to 
identify at the timo and to exclude tho idea that tho 
identification of the prisoner in tho dock, was an after¬ 
thought or a mistake.” 

Lord Moulton (with whom Viscount Haldano 

L. J. agreed) said at page 558 : 

“Identification is an act of the mind, and the primary 
evidence of what was passing in the mind of a man is his 
own testimony, where it can be obtained.” 

During the investigation of a crimo committed by 
persons unknown to tho witnesses, the persons 
arrested on suspicion of their complicity in tho 
crime have got to be confronted by tho investi¬ 
gating authority with tho witnesses so that they 
can find out whether they are tho persons who 
committed the crime or not. Before tho investi¬ 
gating authorities send up a case to Court, they 
must bo satisfied that tho persons arrested by 
them are the persons accused of having committed 
tho crimo. 
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If they were known to the witnesses, the wit¬ 
nesses would have given their names and that 
would have established their identity, but when 
they were not known, their identity could be 
established only if the witnesses on seeing them 
say that they are the offenders. Since it would be 
very easy for a witness who has little regard for 
truth, to say that the person arrested on suspicion 
was the offender, he is confronted with the suspect 
mixed with innocent men. If he picks him out, 
that would add to the credibility of his statement 
that he was the offender. This is the primary 
object of identification proceedings. 

When the proceedings are held, the statements 
made by the witnesses before the Magistrate 
conducting them, that the persons pointed out by 
him bad committed the crime, are admissible as 
previous statements to corroborate their evidence 
in Court against those men. But simply because 
these statements are admissible in evidence (as 
corroborative evidence), it cannot be said that if 
such evidence is lacking the evidence given in 
Court is no evidence. The Evidence Act does not 
require any particular number of witnesses to 
prove any fact; nor does it require that the evi¬ 
dence of any witness should be corroborated. As 
far as the statutory law is concerned it is legal 
for a Court to believe the evidence of a witness 
without any corroboration. 


“It is not a rule of law that the evidence of an ac- 
, complice must be corroborated in order to render a convic¬ 
tion on his evidence valid"; per Lord Atkinson in (1914) 
A. 0. 646 at p. 555 (E). 

Similarly, in a case of dacoity, the Court does 
not act illegally by relying upon the evidence of a 
witness even though ho has not named or identi¬ 
fied the accused during the investigation The 
question at all times is of believing or not believ¬ 
ing the witness; Dhaja Bai v. Emperor, a. i. r. 
1948 all. 241 (f). But in practice, it is not safe to 
accept the statement of a witness about the com¬ 
plicity of an accused in the crime if he did not 
describe him by name or other pirticulars during 
the investigation and still was not made to identify 
him out of a group. In (1914) a. c. 545 (e), Lord 
Beading said on p. 564: 

B ihS ere f ar °-!i Xcep6i T. ‘othdaw regulating the admis- 
.1" evideQC0 which apply only to criminal trials, 
Lvalw h aV ?: aCqU ‘ red J thei r Io ™ by the constant and 
trUrtT TL praetice . of l ud 8 1! 9 when presiding at criminal 
tmla They arc rules of prudence and discretion, and have 

f lnte S™ a of the administration of the 
criminal law as almost to have acquired the full force of 


Phipson writes in his Law of Evidence, Edn. 
■■ ,p. 892: 

onil I tS rim - na i 0a ? S I 1 is ' m P ro P er to identify the accu 

hand h ?t, m i he douk; the P 01 ' 00 8hould P kce bira, bef( 
hand, with others, and ask the witness to pick him on 

The English Court of Criminal Appeal has 
aside convictions if the proof of identity depend 
on the belief of a few witnesses whose recogniti 
f the accused had taken place when he had be 
shown to them singly as a suspect. It treats it 


“as indisputable that; a witness, if shown to the person 
to be identified singly and as the person whom the police* 
have reason to suspect, will be much more likely, however 
fair and careful he may be, to assent to the view that, the 
man he is shown corresponds to his recollection:” Davis 
v. The King, 57 C. L. R. 170 at p. 181 (G). 

The evidence of a witness that he recognises 
the accused, whom he had* not seen before the 
occurrence, as the offender is inherently weak. 
Lord Guthrie, presiding at the Slater Trial 
charged the jury thus: 

‘‘It would not be safe to convict the prisoner merely on 
the evidence of personal .mpression of his identity with 
the man seen flying from the house, on the part of 
strangers to him, without reference to any marked persona¬ 
lity or personal peculiarities, an 1 without corroboration 
derived from other kinds of evidence. My proposition 
involves a distinction between the identification, by 
personal impression, of a strange person, and the identifi¬ 
cation, by personal impression, of a familiar person. 

Suppose that a father told you that his son, who was 
resident in his house, had been seen by him in Prince? 
Street yesterday. That would be admirable evidence. But 
if a person who had only seen the son once in his life told 
you that he ha I seen him in Princes Street yesterday, that 
would be evidence of slender value, unless the son had .i 
marked personality, or unless he had some peculiarity 
about him, such as a very peculiar walk, or unless there 
were corroboration, such as that the man, when spoken to, 
answered to the name of the particular individual." 

Quoted by Evatt and Mctiernan JJ. in Craig v. 
The King , 49 c. L. r. 429 at p. 450 h). In Davis 
v. The lung, 57 c. L It. 170 at p. 182 (g) the High 
Court of Australia adopted the English view that: 
“if a witness whose previous knowledge of the accused man 
has not male him fimiliar with his appearance has been 
shown the accused alone as a suspect andlusonthas 
occHsion first identified him, the liability to mistake is so 
increased as to make it unsafe to convict the acciscl 
unless his identity is further proved by other evidence 
direct or circumstantial. M 

Therefore the observation of my brother Sankar 
Saran that it cannot bo said that on account of 
absence of identification proceedings the entire* 
sworn testimony of witnesses should be discarded’ 
should be taken as modified by the rule of caution* 
or prudence that there must be corroboration. Ad 
the same time I must utter a warning against 1 
thinking that identification proceedings are. 
required in order to supply material to the accused! 
for challenging the evidence ol the witnesses. In* 
a.i.r 1948 Mad. 113 (c), Rajamannar J. (now C. J.) 
said : 

“Identification parades are held not for the purpose of 
giving defence advocates material to work on but in order 
to satisfy investigating officers of the bona fidcs of the 
prosecution wit lesses.'* 

[45] The view of my brother Mushtaq Ahmad 
that the evidence of the witnesses who did not go 
to Jaunpur should be discarded on that ground 
alone cannot be supported. The only effect of 
their not going to Jaunpur is that there is no 
corroboration of evidence, if any, given by them 
against any of the persons lined up for identifica¬ 
tion at J iunpur. It is quite erroneous to say that 
the witnesses who identified the appellants should 
have been sent to Jaunpur also so that the defence 
might have some material for challenging their 
evidence against the appellants. 
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To say that had they been sent to Jaunpur, they 
might have committed mistakes and that conse¬ 
quently their evidence against the appellants 
might have been seriously impaired and that no 
reliable evidence would be left for maintaining 
their conviction, would be to ignore the funda¬ 
mental principle that cases should be decided on 
the basis of evidence and not on surmises and 
speculations. Me Reynolds J. in Aldridge v. 
United states, ( (1931) 75 Law. Ed. 1051 at p. 10G0 
=2S3 u. s. 308 (i)), said : 

“Courts ought not to increase the tli(Realties by magni¬ 
fying theoretical possibilities. It is their province to deal 
with matters actual and material; to promote order, and 
not to hinder it by excessive theorising of or by magnify¬ 
ing, what in practice is not really important.” 

"A criminal prosecution is more than a game in which 
the Government may be checkmated and the game lost 
merely because its ollicers have not played according to 
rule”; 

.Stone J. at p. 553, in McGuire v. United States, 
(1927) 71 Law. Ed. 55G, 558 : 273 u. s. 95 (j). There 
can be no justification for treating the witnesses 
who were not sent to Jaunpur as if they had been 
sent there and had committed numerous mistakes 
in identifying the other suspects. And there 
cannot possibly be any justification for ruling out 
the evidence of the other witnesses who had gone 
to both the places on the ground that they stand 
in their company. Finally, as I would show 
presently, the results of identification at Jaunpur 
would be quite irrelevant in judging the results of 
identification at Partabgarh. 

• 16 ] Though so many dacoities are committed 
and though the evidence against the alleged 
dacoits is in most cases the evidence of identifica¬ 
tion, it is to be regretted that enough attention 
has not been paid by anybody to the question of 
proper identification proceedings. Controversies 
have raged about the method of valuing the 
identification results, but how the identification 
proceedings should be carried out has not been 
discussed in any authority. Nor has adequate 
attention been paid to the factors to be considered 
in judging the evidence of witnesses of identifica¬ 
tion. 

[ 47 ] The whole object behind an identification 
proceeding is to find out whether the suspect is 
I the real offender or not. One may confront the 
witness with the suspect and find out whether he 
was the offender. But there would be no guarantee 
of the truth of the witness’s saying that he was 
the offender. In order to have some guarantee of 
the truth, the witness is confronted with the 
offender not standing alone but mixed with a 
number of men of similar sizes and features. If a 
suspect is mixed with nine innocent men and the 
witness picks him out as the offender, one would 
be inclined to believe that he was the real offender. 
If a blind man were to go round the ten men 
arranged in a circle, his chance of picking out the 
suspect would be 1,10th or 1 to 9. 

Similarly if ten blind men were to go round, 
according to the law of chance, one of them 


would point out the suspect. Thus there would 
be a cliauce of 1 to 9 of anyone being picked out 
as the offender. If a suspect is picked out by only 
one witness in identification proceedings, one can¬ 
not be certain that he did not pick him out by 
accident. If a suspect is mixed with 99 innocent 
men, then the chance of his being picked out by 
accident by any witness is 1 to 99; this is a much 
remoter chance thanl to 9 as in the case when he 
was mixed with nine innocent men, and one would 
be ready to believe that ho was identified really 
because he was the offender and not on account 
of chance. 

Ordinarily, it is not practicable to have 99 in- 
nocent men to be mixed with a suspect. In prac- 
tice one may not expect more than 10 or 20 men to 
be mixed. Taking the ca9e of a suspect mixed 
with nine innocent men, the chance of his being 
picked out by two blind men is l/lOO, which is 
again a very remote chance. While one may not 
be quite certain that an accused identified by only 
one witness was the real oflender, when he is 
identified by two witnesses the certainty becomes 
strong and one can believe that he was the real 
offender. 

There is also the clear possibility of a bona fide 
mistake when only one witness identifies an ac¬ 
cused. If he is identified by two, both making a 
bona fide mistake is a remote possibility and such 
a possibility may not be made a ground for ac¬ 
quittal. This is why Courts hesitate to accept the ^ 
identification of one witness only. They are not 
prepared to act upon a solitary witness’s bare testi¬ 
mony based on identification and do not consider 
only his identification of the accused as sufficient 
corroboration. If three witnesses identify the sus- 
pect, nobody can have any doubt about his com- 
plicity in the crime. 

[ 48 ] I have assumed so far that only one sus- 
pect is lined up for identification. Even though in 
a dacoity case there are two or more accused, the 
question as regards each individual accused is 
whether he committed the dacoity and it is ob- 
vious that the answer should not depend upon 
whether the other accused committed the dacoity 
or not. A correct answer to the question can be 
given only when he alone is put up for identifica- 
tion out of a group of say ten or twenty men. 

The proper way to hold identification proceed¬ 
ings is to put up each suspect separately for idem 
tification mixed with as large a number of 
innocent men as possible, in any case not less 
than niDe or ten. As each witness comes up for 
identification, it will be seen whether ho ldenti- 
ties the suspect or not. Ho will either identity 
him, in which case there will arise no question of 
mistake (because there will be no mistake), or he 
will not identify him in which case even if ho 
makes a mistake in picking out an innocent man 
it will be immaterial, because he will not have 
identified the suspect and even if he gave evidence 
against him in Court, it would not be believed. 


1968 

When several suspects are put up for identifies- 
tion in connection with the same dacoity, care 
must be taken to see that the same innocent men 
are not mixed with each of them, otherwise the 
benefit of holding separate identification proceed¬ 
ings would go away. In this way, the proceedings 
will be as simple as possible without any compli- 
^ cations arising out of innocent men being picked 
out. The problem how the identification of suspects 
is affected by some innocent men also being pick¬ 
ed out, will be eliminated completely. If a suspect 
is identified by only one witness, he will be acquit- 
ted. If he is identified by three or more, he will be 
convicted ; the only condition being that the pro¬ 
ceedings are genuine and not a farce or sham, i. e. 
the identifications are based only on impressions 
formed during the commission of the crime. 

[49] What actually happens in most dacoity 
cases, however, is that several suspects are lined 
up for identification together. This practice is 
fundamentally wrong and is the root of all the 
trouble that arises in the matter of judging the 
identification results. In a line-up in which only 
one suspect is put up for identification there will 
arise no question of mistakes as explained above. 
But in a line-up in which two or more suspects 
are put up, a witness may identify one suspect 
and pick out an innocent man and there will arise 
the problem of judging how the identification of 
the suspect is affected, if at all, by the picking 

v out of the innocent man. Though Courts have 
laid down certain rules such as that if a witness 
identifies three suspects and picks out one innocent 
man, he is not a satisfactory witness and that if 
he identifies four suspects he is a satisfactory wit. 
ness even if he picks out one innocent man (see 
Emperor v. Debt Gharan, a.i.r. 1942 all. 339 (k),) 
or that if a witness identifies one or more suspects 
and does not pick out any innocent man he is a 
good witness; but these rules are not based on 
reason or any principle of mathematics. 

It is evident that how a witness’s failure to 
identify the other suspects or mistake in picking 
out some innocent man affects the value of his 
identifying one or more suspects depends upon the 
reason for the witness’s failure or mistake. Several 
causes contribute to a witness’s failure to identify 
the other suspects or picking out innocent men. 
No clear-cut rule can be laid down for judging 
how the identification is affected by a witness’s 
failure or mistake. As in almost every case the 
causes which brought about a witness' failure or 
. mistake would not be known to the Court, it 
would be practically impossible for it to apply 
any particular rule. 

[50] The weight to be attached to the identifica¬ 
tion of a suspect by a witness should ordinarily 
not depend upon his failure to identify other sus¬ 
pects. He might not have had the same oppor- 
tunity of noting and retaining in mind the features 
of all the offenders committing the crime. He 
might not have even seen all the offenders. He 
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might not have been attracted to the same extent 
by the features of all the offenders, even if ho 
saw them. Features of some might have made a 
stronger impression upon his mind than those of 
others. 

Further if a suspect, who has not been identi¬ 
fied by him, has not been proved to be guilty of 
the crime, it cannot be said that he was one of 
the offenders and ought to have been identified 
by the witness. After all he has been arrested 
only on suspicion and merely because he is a sus' 
pect he does not become one of the offenders. He 
might not have been involved in the crime at all 
and the witness would act rightly in not identify¬ 
ing him. 

On the other hand, I do not see any reason 
why a witness’s identifying or picking out only 
suspects should always be taken to be a case of 
"no mistake.’’ If all the suspects identified by him 
are proved to be guilty, it would certainly be a 
case of “no mistake", but if some of them have 
not been proved to be guilty there is no reason 
for saying that his identifying them is not a mis¬ 
take. Thus, neither a witness’s failure to identify 
other suspects nor his identifying them is an 
infallible test for judging his reliability. 

If the weight to be attached to the identification 
of a suspect should not depend upon the failure of 
the witness to identify the other suspects, it follows 
that it should not depend upon the mistakes com¬ 
mitted by him i.e., upon the number of innocent 
men picked out by him as other offenders. In 
logic there is no difference between his failing to 
pick out other suspects as other offenders and his 
picking out some of the innocent men as other 
offenders. There is no reason to think that a wit¬ 
ness who identifies a suspect and also picks out an 
innocent man is necessarily worse or less reliable 
than another witness who identifies the suspect 
and picks out no innocent men. 

When he picks out an innocent man, he picks 
him out as another offender : his act amounts to 
saying that the suspect and the innocent man 
were two of the offenders. There is no such con¬ 
nection between his saying that the suspect was 
one of the offenders and his saying that the inno- 
cent man was another of the offenders which 
would make the former statement unreliable 
simply because the latter statement turns out to 
be wrong. 

If a witness deliberately tells a lie in one respect 
something may be said for his being disbelieved in 
other respects, but it cannot be said that a witness 
tells a deliberate lie when he picks out an inno¬ 
cent man as one of the offenders. He might have 
honestly thought that he had seen the innocent 
man while committing the crime. His face may 
resemble that of one of the dacoits. So long as his 
picking out a suspect and an innocent man does not 
amount to his saying that either one or the other 
only took part in the crime, it cannot be said that 
hia identifying the suspect should be disregarded 
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just because be erroneously thought that along 
with him the innocent man also had taken part in 
the crime. 

While thus the picking out of an innocent man 
should have no ettect at all on his identifying a 
suspect, the law of chance comes in again and it 
becomes impossible to disregard the mistake. If 
live suspects are put up for identification mixed 
with twenty innocent men and if a witness identi¬ 
fies one suspect and picks out four innocent men, 
it can bo argued that the identification of the 
suspect could be as much due to chance as to 
design. Any blind man picking out five men at 
random would pick out one of the suspect because 
that is the law of chance. If the witness identifies 
two or more suspects and four innocent men, it 
can still be argued that anyone of them might 
havo been identified by chance, and that since 
it cannot bo ascertained which, both or ail are as 
good as identified by chance. 

This anomalous position arises on account of 
the inherent defect in tho identification proceed¬ 
ings, viz., that of including more than one suspect. 
I have ulready hinted at another anomaly. When 
some of the suspects identified by a wituess are 
not proved to bo guilty, there exist no means to 
ascertain whether Ins identifying them was a mis- 
take or not. Just as there is no reason for treating 
it as a mistake, there is no reason for not treating 
it as a mistake also. When it is not known whe¬ 
ther tho wituess made a mistake or not obviously 
tho weight to be at'.acbed to the identification of 
other suspects cannot be assessed. 

[51] In this country most of the witnesses who 
go for identification are illiterate and cannot be 
expected either to understand tho question, or to 
state what tho percentage of their cortainty about 
tho complicity in the crime of every person picked 
out by them is. When a witness picks out two or 
more men as having taken part in the crimo he 
does not necessarily mean that he has got the 
same certainty about their complicity. He may 
bo cent per cent, certain about tho complicity of 
one and may bo only 50 per cent certain about 
tho complicity of the othors. He has to pick out 
a man or not pick him out. If he picks him out, 
he becomes a cent, per cent, offender as far as 
ho is concerned though if his certainty were to be 
taken into consideration it might be anything even 
less than 50 per cent. 

If a person of whoso complicity he is only 40 
per cent, or 50 per cent, certain is picked out and 
he happens to bo an innocent man, it would bo 
illogical to ignore his identification of a suspect on 
tho ground of his having picked out the innocent 
man. The Court would be in a better position to 
assess the weight of his identifying the suspect if 
whilo identifying the two men ho said that he was 
cent, per cent, sure of the complicity of one man 
(tho suspect) and only 10 or 50 per cent, sure of 
tho complicity of tho other (the innocent man). 
But as I said, it is impossible to expect witnesses 


in this country to state intelligently what tho 
percentage of their certainty is. 

[52] When a number of suspects are lined up 
for identification, there is possibility of a witness, 
identifying two men on tho basis of one impres¬ 
sion. He may identify one man because of his 
resemblance to a certain impression in his memory, 
later he may identify tho other man because of 
his resemblanco to the same impression. He may 
do this without realising that he is identifying 
two men to answer for one offender, or he may 
identify both as alternatives. If one of them is a 
suspect, it is evident that little weight should bo 
given to his identification. 

There are no means of knowing how his mind 
was working when he identified tho two men, 
and in this state of uncertainty it becomes unsafo 
to act upon any identification. If he identifies in 
addition two suspects in respect of whom he is 
absolutely certain i. e., he identifies three sus¬ 
pects and one innocent man, in the absence of 
information as to about which two suspects, he is 
certain, and which suspect ho identifies as an 
alternative to tho innocent man the Court cannot 
act upon any identification. 

[53] In the instant case all the three appellants 
were put up for identification only at Partabgarh 
and how the witnesses who identified them fared 
subsequently in Jaunpur jail while trying to 
identify other dacoits is absolutely irrelevant. To 
mix up the results of tho two identifications pro¬ 
ceedings has no support either from the law ol* 
from reason or logic. And tho necessary corollary 
is that a witness who is sent to identify one sus¬ 
pect is not required to bo sent to identify another 
suspect in another proceeding. 

Normally all witnesses who claim to be in a 
position to identify tho offenders would ho sent to 
identify all of them. The investigating authorities 
would themselves do this. But if for cortain 
reasons they do not do this, they contravono no 
law at all, and are under no obligation to offer 
any explanation for their conduct and no Court 
can refuse to accept tho testimony of a witness 
on tho ground of his not having been sent to 
identify all the suspects. 

[54] Auother serious flaw in the identification 
proceedings, as they are conducted everywhere, is 
that they are conducted in circumstances which 
are quite different from those in which the offen¬ 
ders are said to have been seen committing tho 
crime by the witnesses. Take tho usual case of a 
professional dacoity which is generally committed 
at night and in which the dacoits are seen by the 
witnesses in the light of torches or lanterns and 
from distances of 20 40 or 80 paces. An ideal 
identification proceeding is that which is held in 
the same conditions in which tho offenders were 
seen by tho witnesses. 

If a witness claims to identify an offender on 
account of a certain impression formed and retain¬ 
ed in his mind on tho basis of seeing him or his 
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face in a certain artificial light from a certain 
distance, he must be able to identify him from 
that distance and in that light. There is no reason 
why he should claim better light and shorter 
distance to identify him. As a matter of fact, the 
impression formed of the face when seen in the 
light and shade of artificial light and from a 

'• distance of say forty paces must naturally be 
quite different from an impression formed by 
seeing him in broad daylight and from a distance 
of 3 4 paces. 

I think it may even be said that if a witness 
who saw a dacoit only in the light of a lantern 
and from a distance of 40 paces identities a sus¬ 
pect in broad daylight from a distance of 3 paces, 
he does so not on account of the impression formed 
in his mind while witnessing the dacoity but on 
account of having seen him elsewhere in broad 
daylight and from close quarters. It may not be 
always possible to have identification proceedings 
held in the same circumstances in which the 
crime was committed, but that is no reason for 
never making an attempt to hold them in like 
circumstances. 

In order to inspire confidence not only in the 
Court but also in the public, I consider it neces- 
sary that every attempt should be made to hold 
them in circumstances similar to those in which 
the crime was committed. If the dacoits were 
seen in torch light, the identification proceedings 
should be held with the help of torches : If a 
witness claimed to have seen the dacoits from a 
distance of 30 paces, he should 1)3 asked to identify 
them from only that distance. 

If he saw the dacoits only while running away, 
he must be able to identify the suspect while he 
is running. There can be no justification for his 
demanding better facilities for identifying the 
dacoits than he had of seeing their features, if 
he claims to identify them only on the basis of 
the impression of the features formed in his mind 
at the time of the dacoity and retained since 
then. Evatt and Mctiernan JJ. said in Crain v 
The King, at p. 446 (h) : 

“An honest witness who says ‘The prisoner is the man 
who drove the car, 1 whilst appearing to affirm a simple, 
f f. r . and nnpressive proposition, is really asserting : 

&J* at > T ei th *. driver - < 2 > thtt ‘ the observation 
tae^unpttesed UP ° D h ' 8 mind - < 3 > th “t he still retains 
the original impression, (4) that sneh impression has not 
been oaecteii. altered or replaced, by published portraits 

i^ e , prlS0ner ’. and (5) that the resemblance between the 

r aad t L 1 , e P risoner is sufficient to base 

a judgment, not of resemblance, but of identity. 

S mtoit ' r . e . for ® be “ m e i necessary, in the present case to 
th J at . t . entl0n t0 the lowing circumstances: (1) Whether 

to the dtiver °< car, 

at the ^ dnver H ad any s P eoial Peculiarities which, 
i l * m ? rcssed themselves upon the witness 

S Md e (a?th°fi f r rae w , hlch ® Itt P 3cd between 14th Decern- 
driver or (M th! Mm 6 ^ witncss first Scribed the 
person ll t e whon tho w ' tn ess saw the accused 
person, (4) the description of the driver given bv the 

stances and (5) th ° circum - 

identifiedby^etlteesSsEriver -* 3 ** and 


Many judges are justly sceptical of the genuine¬ 
ness of many identification results. Having regard 
to the general level of intelligence among villa¬ 
gers they find it difficult to believe that dacoits 
seen only in the light of a torch or a lantern from 
a distance of several yards should be recognised 
by the witnesses after some months. It is high 
time that the identification proceedings were con¬ 
ducted genuinely and properly. 

[55] The identification proceedings in the pre¬ 
sent case were not conducted properly. They were 
not conducted separately for each suspect. Nor 
was any attempt made to reproduce the circum- 
stances in which the dacoits were seen by the 
witnesses. None of the inmates of the house in 
which the dacoity was committed identified any 
of the three appellants. Dwarka did identify two 
of them, but his evidence has been ignored by 
everybody because he picked out many innocent 
men and there was no reasonable certainty that 
he picked out the appellants on account of his 
having seen them and not by accident. 

All the witnesses who have identified them had 
seon them from the house of Ganesh which is at 
a distance of 25 yards according to one witness, 
1 bighi according to another and 30-35 paces ac¬ 
cording to a third, from the house of Satya 
Narain and Dwarka, or from the house of Din 
Dayal which is 15-20 paces or from the house 
of Ram Prasad, which is at a distance of 50-C0 
paces, or from the house of Ram Kishan 2-3 bis- 
was off or from the house of Sitaram the distance 
of which is not known. The night was dark and 
the dacoits’ faces were seen by these witnesses 
only in the light of torches and lanterns. 

Torches were with the dacoits and some of the 
witnesses. Lanterns were burning inside and out¬ 
side the house of Satya Narain. Dwarka and some 
of the witnesses also carried lanterns. The dacoits 
were armed and were firing in all directions to 
keep off the people. They had also wounded some 
persons. They kept on going inside the house and 
coming out. When after committing the dacoity 
the dacoits left, they were pursued by a lar«e 
number of witnesses. During the pursuit there 
was an encounter with lathis between the pur 
suers and some 4-5 dacoits who were left behind. 

The encounter resulted in one dacoit being 
knocked down and captured. Inder Bahadur and 

the three Naesses who 
had fought with lathis with the dacoits. But none 

to «!! ? P ,? U 2 n £ W f seen by any of the witnesses 
n the lathi fight. As a matter of fact, no witness 

has assigned any specifio part to any of the ap. 

pel ants; only Bechu and Ram Bahadur Singh 

stated that Samiullah appellant was armed with 

anv lD ' *1°^ 0f the a PP eIlants is said to possess 
any marked personal peculiarities. 1 

It is true that the identification of the appel 

26th S dav L qni 6 t" 1 the Par , tab S arh Ja »l onThe 
26th day. Still I am unable to say that T fim 

satisfied that the appellants were identified by the 
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witnesses merely on the basis of their having seen 
them committing the dacoity. There may be 
some truth in their statements that they were 
shown to the witnesses at Jaitwira and Partab- 
garh. Some of them might have taken part in 
tho police raid. Had the identification proceed- 
ings been held in circumstances similar to those in 
which the dacoity was committed and had the 
witnesses still identified the appellants, I would 
have relied upon their identification. 

If the identification appears to have been in¬ 
duced by any suggestion or other means, the 
Court should not hesitate to quash any conviction 
which follows, particularly when justice depended 
upon tho identification of the accused. I would 
refer to R. v. Dickman, (1910) 26 T. L. R. 640 (l) 
in which Lord Alverstoue, C. J. deprecated in the 
strongest manner any attempt to point out be¬ 
forehand to a person, coming for the purpose of 
seeing if ho could identify another, the person to 
be identified. He observed at page 642 : 

"The Police ought not, either directly or indirectly, to do 
anything which might prevent the identification from 
being absolutely independent, and they should be most 
scrupulous in seeing that it was so”. 


[ 56 ] Samiullah’s case is different. Not only has 
he been identified by the witnesses as one of tho 
dacoits, but also property proved to have been 
carried away by the dacoits was recovered from 
his house on the very third day of the dacoity. 
There is no truth in Samiullah’s evidence that the 
property belongs to him. Ho has offered no expla¬ 
nation for his being in possession of the property 
carried away by the dacoits from the house of 
Satya Narain Dwarka. 

As tho property was recovered so soon after the 
dacoity, it can bo presumed that ho was one of 
tho dacoits. Illustration (a) to s 114, Evidence 
Act, is simply an illustration as it purports to bo; 
it does not lay down the entire law on the subject 
and it is needless to emphasise that it uses the 
words, "stolen goods”, "theft” and thief . 
There is no force in tho argument that because 
tho words "dacoity” and "dacoit” are not used in 
it, a person who is in possession of goods carried 
away by dacoits soon after tho dacoity cannot be 
presumed to be either tho dacoit or to have receiv- 
ed them knowing them to be so carried away. 

"Theft” is a general term and dacoity is theft 
committed in certain circumstances. The princi- 
pie involved in the illustration is clearly applicable 
to all thefts, including those amounting to dacoity. 
Mushtaq Ahmad J., was of opinion that property 
obtained by dacoity is not stolen property as de. 
fined in s. 410, Penal Code. With great respect to 
tho learned Judge I do not agree. Section 412, 
Penal Code, refers to property carried away by 
dacoits as stolen property. Even otherwise tho 
words used in the illustration are not "stolen pro¬ 
perty”, but “stolen goods”. "Stolen property” 
may have a particular meaning as given in s. 410, 
Penal Code., but there is nothing to suggest that 


the words "stolen goods” should be given the 
same meaning. 

In Suvier v. Rex, A. i. R. 1950 all. 398 (m), 
this Court definitely laid down that the illustra- 
tion does not limit the scope of s. 114 and that a 
person found in possession of property carried 
away by dacoits can be presumed either to have 
been present and concerned in the dacoity or to i 
have received it knowing it to bo dacoity property. 

The general presumption is that a person found 
to be in recent possession of tho fruits of a crime 
is the criminal unless ho can account for his pos- 
session. Recent possession of property proved to 
have been in the possession of a murdered person 
at the time of tho murder leads to tho presump, 
tion that the possessor was tho murderer; see: 
Ram Parslia<I v. Croum, a. i. R. 1949 Nag. 277 (n). 

In re Venkataswami a. i. R. 1950 Mad. 309 (o) 
and Sadashiva Daulat v. State, a. i. R. 1950 
Madh. b. 104 (p). In Wilson v. United States, 
(1896) 40 Law Ed. 1090 (q). 

Fuller C. J., laid down that if property that 
was in the house at the time of its being burnt 
down is in possession of the accused after the 
arson, it raises the presumption that he was pre¬ 
sent and concerned in the arson. It is legitimate 
to presume that Samiullah was present and con¬ 
cerned in the dacoity. Though the direct evidence 
is not such as would have sustained his conviction 
standing alone, his conviction under s. 396, Penal 
Code, must be maintained. 

[57] In my opinion the appeal of Satya Narain 
and Shakur should bo allowed, their conviction bo 
set aside and they bo acquitted and tho appeal ot 
Samiullah bo dismissed and his conviction and 

sentence be maintained. 

[ 58 ] By the Court.— Tho opinion of the third 
Judge having been received, in accordance with it 
the appeal of Satya Narain and Shakur appellants 
is allowed and that of Sami Ullah appellant dis¬ 
missed. Satya Narain and Shakur shall bo re- 
leased forthwith unless they are wanted in any 
other connection. 

AlV.R B. _ Order accordingly. 
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Tikai Chamar, Defendant. Appellant v. 
r ohammal Ibr ihimKhan,Plaintiff .Respondent. 
Second Appeal No. 22 of 1947, D/- 22-8-1951. 

U. P. Land Revenue Act (3 of 1901), Ss. 33 and 42 
Correction of papers proceedings-Question whether 
dendant grove-holder-Decision on. does not operate 
i res judicata - (Civil P. C. (1908), S. 11)- 15 B. D. 
SO. Disting . [Par , a * 

Sri Ham, for Appellant', Uohd. Ayub, for BcsimdcnL 
EFEUENCE iar 2 

31) 15 R. D. 729 , , „ J 

Judgment. — This is a defendant s appeal 

r»ainst the appellate decree of Sri Khadim Ah, 
Additional Civil Judge, Faizabad, dated 12-11-1946. 

[2] The plaintiff Mohammad Ibrahim Khan 
lleged that he was a grove-holder of the grove in 
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plot no. 1808 situated in village Sheotara and 
that he had been dispossessed from the same in 
1945 as a result of certain proceedings for correc¬ 
tion of papers in the Revenue Court. He accord¬ 
ingly sought to recover possession of the grove. 
The defence was that the defendant Tikai Ckamar 
% was the grove-holder and the matter had been 
decided in his favour in the Revenue Court and 
this finding was final and could not be question¬ 
ed. The question of jurisdiction was also raised 
and it was apparently decided in the trial Court 
against the defendant. The issue as to whether 
the plaintiff was a grove-holder or not was sent 
to the Revenue Court, and the Revenue Court 
held that the plaintiff is a grove-holder. In these 
circumstances the plaintiff’s suit was decreed. On 
appeal the question of jurisdiction was not pressed. 
The question whether the plaintiff was a grove- 
holder was urged once again and decided against 
the defendant-appellant. 

[3] In this second appeal the only point pressed 
before me is that the decision of the Revenue 
Court in the correction of papers case operates as 
res judicata and reliance was placed on liaghubar 
Dayal v. Bhagwan Din , 15 R. D. 720. According 
to that authority where an application for correc¬ 
tion of papers under s. 33, U. P. Land Revenue 
Act, 3 of 1901, is contested it becomes a suit under 
s. 42, Land Revenue Act, relating to disputes res¬ 
pecting the class or tenure of any tenant, and a 
finding arrived at under s. 42 proceedings that 
a person is. a sub-tenant and not a co-tenant 
operates a3 res judicata in any subsequent litiga¬ 
tion. There the plaintiff claimed to be a co-tenant 
and not a sub-tenant as alleged by his landholder. 
There was no denial as to tenancy, but it was the 
class or tenure which was disputed. In the pre¬ 
sent case the very tenancy is disputed, assuming 
that the grove-holder is a tenant for purposes of 
S. 42. The proceedings for correction, therefore, in 
the Revenue Court did not fall under 8. 42 in the 
present case, and there is no question of those pro¬ 
ceedings operating as res judicata for the present 
suit. As the contention on the point raised by the 
appellant fails there is no force in this appeal. It 
is accordingly dismissed with costs. 

CJG.M.J . Appeal dismissed. 
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Malik C. J. — The petitioner Raghunandan 
Prasad held a substantive post of Inspector in the 
Income-tax Department. On 8-11-1941, he was 
given a chance to officiate as an Income-tax 
Officer. He continued to officiate as such for 
several years, but on 12-10-1946, the Commissioner 
of Income-tax reverted him to his substantive 
post. This order was communicated to Raghu¬ 
nandan Prasad on 15-10-1946. Against the order 
of 12-10-1946, Raghunandan Prasad made a repre¬ 
sentation to the Central Board of Revenue. The 
Central Board of Revenue passed an order on the 
recommendation of the Federal Public Service 
Commission that Raghunandan Prasad should be 
given a chance to show cause against the order of 
reversion and after he has shown cause then only 
he should be reverted. This order is dated 30 9- 
1948. The grounds were then set out why Raghu¬ 
nandan Prasad was not deemed fit enough to 
continue as an Income-tax Officer or confirmed 
in that post and these grounds were communicat¬ 
ed to Raghunandan Prasad who sent his repre¬ 
sentation to the Public Service Commission. The 
Public Service Commission on 26-10*1949, after 
considering the representation and the personal 
file of Raghunandan Prasad, recommended that 
he was rightly reverted, and on 31-10-1949, the 
Governor-General passed an order dismissing the 
representation dated 4-2-1947 and holding that 
Raghunandan Prasad was not fit for appointment 
as Income-tax Officer and he had been rightly 
reverted to his substantive post. On 15-11.1940 
Raghunandan Prasad filed a suit in the Court of 
the Civil Judge of Agra for various reliefs and 
claimed that his reversion was bad. This suit was 
decreed in part on 4-4-i951, the learned Civil 
Judge having ordered as follows : 

“The plaintiff's suit for a declaration that the order 
dated 12.10 1946 is illegal and is void and ineffectual, is 
decreed. It is further declared that the plaintiff continued 
to hold the post of an officiating Income-tax Officer till 
the date of the suit. Auy orders of the Government 
affirming or upholding the validity of the order dated 
12.10-1946 shall stand vacated as far ns they affect the 
declaration given above. The plaintiff’s suit for other 
reliefs mentioned in the plaint is dismissed. Parties shall 
bear their own costs of the suit.” 

[ 2 ] The ground on which the learned Civil 
Judge held that the order of reversion dated 
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Civil Mine. Writ No. 7845 of 1951, D/- 9-1-1953. 
Constitution of India, Art. 226-Issue of writ. 

Xho power to issue writ vested in the Hi eh Co 
““ d . er , Art - 226 shall not be exercised in cases wher 
party nas adequate or specific remedy available to it. 

OpposUeFalty^ ^ ^ S ’ C * 
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12-10-1946 was void was that that order was passed 
without giving notice to Raghunandan Prasad to 
show cause why he should not be reverted. 
Against the decree passed by the learned Civil 
Judge, Raghunandan Prasad has come up to this 
Court in first appeal which has been registered 
and numbered here as First Appeal no. 236 of 1951 
and is still pending. On iG-ll.1949, the Commis- 
sioner of Income-tax communicated to the appli¬ 
cant the decision of the Governor-General dated 
31-10-1949, rejecting Raghunandan Prasad’s appeal 
against the order of reversion. On 10-3.1950, the 
Central Board of Revenue passed a fresh order 
which purports to be a new order of reversion 
with effect from 16-11.1949. The writ application 
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in this Court was filed on 4-9-1951, and the main 
"round taken is that the learned Civil Judge hav¬ 
ing held that the reversion order dated 12-10-1916, 
was bad, the applicant should have been reinstat¬ 
ed as officiating Income-tax Officer, not only up 
to the date of the suit hut till his retirement. It 
is further urged that if the order of 10-3-1950, is 
deemed to be a fresh order of reversion, then the 
original order dated 12-10-1946, being null and 
void, there should have been de novo proceedings 
started by formulating the charges afresh and by 
giving a fresh notice to the applicant. 

[3] On behalf of the Commissioner of Income- 
tax, three objections have been taken, firstly, that 
in accordance with the High Court Rules, chap. 22 , 
n. 6, the applicant having an adequate remedy by 
way of a suit this application should not be ac¬ 
cepted. The second objection is that the Union of 
India has not been impleaded, and lastly, that 
Art. 311 of the Constitution, which deale with the 
question of reduction in rank, does not apply to a 
person reverted to his substantive post. 

[4] It is not necossary for us to express any 
opinion on the last point as that matter would 
arise probably in the First Appeal pending in this 
Court. Moreover, learned counsel for the Commis- 
sioner of Income-tax has stated that the point has 
already been decided in his favour by a Bench of 
this Court, though the judgment has not been 
placed before us. 

[ 5 ] As regards the second point, we find that 
the Secretary, Ministry of Finance (Revenue 
Division), Government of India, has been im¬ 
pleaded as opposite party 2 , and if we were dis¬ 
posed to entertain this application, we might have 
allowed the applicant to make the necessary 
correction. 

[6] On the first ground, however, we are not 
satisfied that it is a fit case in which we should 
exercise our discretionary jurisdiction under 
Art. 226 of the Constitution. Learned counsel for 
the applicant has brought to our notice a decision 
of this Court, Pratab Narain Singh v. State of 
Uttar Pradesh, A. I. R. 1952 all. 99 (a), to which 
one of us was a party and in which it was observed 
that: 

“\ Full Bench of this Court in Asiatic Engineering Co. 
v. Achhru Ham, (A.I.R. 1951 All. 746 (FB) (B) ) has held 
that the question of existence of a specific and adequate 
alternative remedy is material only when the question of 
issue of a writ of mandamus is under consideration and 
not in the case of a writ in the nature of certiorari or a 
prohibition.” 

The writ application was allowed mainly on the 
ground that the petitioner in that case had no 
adequate remedy, and the observations quoted 
above merely set out an alternative ground. The 
decision in the Asiatic Engineering Co., Ltd., 
case (n) was not cited before that Bench and the 
observations were merely based on impressions of 
what was supposed to have been decided in that 
case. Moreover, the alternative remedy suggested 
was an approach to the local Government by a 
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petition under s. 13, U. P. Court of Wards Act. 
That was considered not to be an adequate alter¬ 
native remedy and the remarks were made in that 
connection. Reference to the decision of the Full 
Bench in A. I. R. 1951 all. 746 at p. 769 (f.b.) (b) 
shows that the Full Bench pointed out the differ, 
ence in the legal systems in India and in England i 
and held that in India there are various special 
provisions of correcting errors made by lower 
Courts and Art. 226 of the Constitution having 
provided that the High Court shall have power in 
certain circumstances to pass certain orders in the 
nature of writs, it was clearly a discretion, no 
doubt a judicial discretion given to the High 
Courts In several Full Bench cases, this Court has 
pointed out that this power shall not be exercised 
in cases where a party has adequate or specific 
remedy available to it. This is particularly so 
when a party can ultimately come up to this Court 
in appeal or revision from a decision arrived at 
by a subordinate Tribunal. It is, therefore, not 
necessary to consider the history behind these 
writs in England for the purpose of determining 
whether a writ should or should not issue. 

[7] It is not denied that the applicant, in the 
case before us, if-he has a grievance, can file a suit 
against the order of 10-3-1950, if that be treated as 
an order of reversion, as he had done against the 
order dated 12 10-1946. The only grouud suggested 
is that such a suit would take some time for final 
decision, but in a suit it would be open to the 
parties to lead evidence and the matter will be 
much more satisfactorily dealt with than in a 
summary proceeding under Art. 226 of the Constitu¬ 
tion. 

[8] We are, however, not satisfied that the order 
dated 10-3-1950, can be deemed to be a fresh order 
of reversion. It appears to have been issued as a 
matter of extra precaution to prevent any technical 
objection being raised on the ground that the 
order of 12-10-1946, having been passed without an 
opportunity being given, mere dismissal of the 
appeal against that order w T as not enough and a 
fresh order of reversion should have been passed. 
On 16-11-1949, the petitioner had already been 
informed that the Governor General had decided 
that ho would not interfere against the reversion of 
the applicant to his substantive post as an Inspec¬ 
tor in the Income-tax Department and it was, 
therefore, that in the order of 10-3-1950,16-11-1949 
was chosen ns the date of revision. In any case, 
this would bo a point which would probably arise 
both in the First Appeal as well as in the civil 
suit, if any filed, and it is not necessary for us to 
express any final opinion on it. 

[ 9 ] We are not satisfied that it is a fit case in 
which in the exercise of our jurisdiction under 
Art. 226 of the Constitution wo should interfere. 
We, therefore, reject this application ivith costs. 

A/V.S.B. Application rejected. 
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1988 Allahabad 401 [Vol. 40 , C. N. 184] 
Malik C. J. and V. Bhargava J. 
Ghhotelal Gobardhan Das — Applicant v. 
Commr. of Income-tax , U . P. and V. P. Luck¬ 
now—Despondent. 

Misc. Case No. 540 of 1944, D/- 5-1-1953. 

* Income-tax Act (1922), Ss. 23 f4), 27 and 33 (1) 
V and (4)—“Pass such orders thereon as it thinks fit”. 
Jn an appeal under S. 83 (i) against an order passed 
under 8. 28 (4), the validity of the assessment made under 
S. 23 l4) canuot be challenged when do second appeal 
against the order of the Appellate Assistant Commissioner 
confirming the order of the Income-tax Oflicer passed 
under 8. 27 refusing to cancel the assessment so made was 
filed. [Paras 1 and 9] 

Anno. Income-tax Act, S. 23, N. 4; S. 27 N. 1; S. 33, 
N. 1. 

B L. Gupta—for Applicant ; S . C. Dass—for Resign, 
dent. 

' CASE CITED : 

(A) (’4 ) A. I. R. 1945 Cal. 104 : 1941-12 I. T. R. 827. 
Malik C. J.— The question referred to us under 

s. 66 ( 2 ), Income-tax Act, is as follows : 

"Whether in an appeal under S. 33(1), Income-tax Act, 
against an order passed under S. 23 (4), the validity of 
the assessment made under S. 23 (4), can be challenged 
when no second appeal against the order of the Appellate 
Assistant Commissioner confirming the order of the In¬ 
come-tax Oflicer passed under 8. 27 refusing to cancel the 
assessment so made was filed ?” 


[ 2 l On 16-10-1942 the Income-tax Oflicer made 
an assessment under s. 23 (4), Income-tax Act, on 
an estimated income of rs. 10 , 000 . The assessee 
had made a return and had claimed that he had 
suffered a loss of rs. 13,320-5-3. The Income-tax 
Officer thereafter issued notice to the assessee to 
produce his Sauda Bahi so that the Income-tax 
Oflicer may be able to ascertain whether the asses¬ 
see s contention that ho had suffered loss to the 
extent mentioned by him was correct. The asses¬ 
see, however, did not produce the Sail a Bahi 
and the Income tax Officer made the assessment 
as stated above. 

[3] The assessee then made an application 
under s. 27, Income-tax Act, stating that he was 
not able to produce the Sauda Bahi as he did not 
maintain it and praying that the Income-tax Offi¬ 
cer might cancel the assessment order, dated 
16-10-1942, and make a fresh assessment in accord¬ 
ance with the provisions of s. 23. This application 
was dismissed by the Income-tax Officer on 
27-1-1943. 


[4] The assessee then filed two appeals uei 
the appellate Assistant Commissioner of Incoi 
tax one against the assessment order, de 
16.10-1942, and the other against the order, it 
\ 27-1-1943, refusing to set aside the order 
16-10-1942, and make a fresh assessment. T1 
two appeals were heard separately by the Ap 
late Assistant Commissioner of Income-tax 
different dates. On 5-8-1943, the Appellate Ai 
tanfc Commissioner of Income-tax dismissed 
appeal against tho order, dated 27 1-1943 anc 
7-8-1P43, he partly allowed the appeal against 
order dated ic.10.1042, and modified that or 
1953 All/51 & 52 


Against the order, dated 7-8-1943, an appeal 
was filed before the Income-tax Appellate Tribu. 
nal. At the time of the hearing of the appeal, 
however, it was argued that the assessment made 
under s. 23 (4) of the Act was wrong and that the 
application under s. 27 should, therefore, have 
been granted and a fresh assessment made in 
accordance with the provisions of that section. 
The Tribunal said as follows: 

“But no appeal against the Appellate Assistant Commis¬ 
sioner’s order under S. 31 confirming the Income-tax 
Officer’s order under S. 27, having been brought np to the 
Tribunal and the present appeal being oue relating to the 
merits of the assessment, we cannot go into the question 
about the propriety of the assessment having been made 
under 8. 23 (4).” 

The assessee thereafter made an application pray¬ 
ing that the point of law may be referred to this 
Court and the question mentioned above has been 
referred to us for opinion. 

[5] Learned counsel admitted that there is no 
direct authority on the point. We have, however, 
examined the provisions of the Income-tax Act 
and are satisfied that the Tribunal was right in 
its views that no appeal having been filed against 
the order refusing to make a fresh assessment, it 
was not open to it to go into that question. Tho 
Income-tax Officer has a right under s. 23 (4) of 
tho Act to make a best judgment assessment 
under tho circumstances mentioned in that sub¬ 
section which are to the following effect: 

"If any person fails to make the return required by nny 
n>tice given unlcr sub s. (2i of S. 22 i\d<1 Lis not made a 
return or n revised return under snb-s. (3) of the sumo 
section or fails to comply with all the terms'of a notice 
issued under sub-s. (4) of the same section or, having made 
a return fails to comply with all the terms of a notice 
issued under sub s. (’) of this section, the Income-tax Offi¬ 
cer shall make the assessment to the best of his judgment 
and determine the sum payable by the assessee on the 
basis of such assessment." 

[6] Against a best judgment assessment under 
s. 23 (4) of the Act, previous to the amendment 
nude in 1939, there was no appeal. The assessee, 
however, had no right to make an application 
under s. 27, explaining the reasons for his default 
and in case the Income-tax Officer was satisfied 
that the assessee was prevented by sufficient cause, 
he was entitled to sot aside his previous order, 
cancel the assessment and proceed to make a fresh 
assessment, but in case he was not satisfied and 
refused the application under s. 27 of the Act, an 
appeal to the Appellate Assistant Commissioner 
of Income-tax was provided under s. 30 (l), In¬ 
come tax Act. 

By the Amending Act of 1939, however, an 
appeal was provided against a boat judgment 
assessment also with the result that, after the 
said amendment, S. 30 of the Act provided for the 
appeals-one against an assessment order passed 
under s. 23 (4) and the other against an order 
passed under s. 27, Income-tax Act, refusing to 
make a fresh assessment. An assessee may under 
s. 30 (1) appeal against an order of refusal to make 
a fresh assessment under s. 27 but where the 
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Income-tax Officer has made an assessment under 
s. 23 (4) of the Act, or, has made a fresh assess- 
ment under s. 27, the assessee can appeal under 
s. 30 (1) and object to the amount of income 
assessed or the amount of I 033 computed or, to the 
amount of tax determined. 

The scope of the two appeals is, therefore, 
entirely separate and while, in the case of one, 
the question for consideration is whether sufficient 
cause had or had not been made out for a fresh 
assessment in the other it is accepted that the 
Income-tax Officer was entitled to make the 
assessment under s. 23 (l) and the dispute merely 
relates to the merits of the case, i. e., whether the 
amount assessed was in excess, or, whether the 
right amount of income-tax had been imposed on 
the assessee. In the case of Naba Kumar Singh 
v. Income-tax Comnir., a. i. r. 1915 cal. 104 at 

p. 105 (a), it was observed that 

"On repealing the proviso in the old section the Legis¬ 
lature has expressly limited the manner in which appeals 
may be allowed against decisions under S. 23 or S. 27, and 
by inserting the words applicable to S. 23 or S. 27 with 
the word ‘amount 1 they have definitely intended that the 
assessee’s right of appeal under S. 30 should be limited as 
regards those sections to the quantum of the assessment 
or tax.” 

[7] In the appeal against the order, dated 
27-1-1943 the Appellate Assistant Commissioner of 
Income-tax was concerned with the determination 
ol the question whether the assessee was justified 
in refusing to comply with the notice requiring 
him to produce the sauda Bahi. In the appeal 
against the order, dated 16-10-1942, the Appellate 
Assistant Commissioner of Income-tax was con¬ 
cerned with the question whether the amount 
assessed was correct in view of the facts and cir¬ 
cumstances of the case. Both these appeals wero 
separately disposed of by separate orders. 

[8] Section 33 (l), Income-tax Act, provides for 
an appeal by an assessee "objecting to an order 
passed by an Appellate Assistant Commissioner.” 
The Appellate Assistant Commissioner of Income, 
tax bad, in this case, passed two orders under 
B. 31. The assessee had filed an appeal against the 
order, dated 7-8-1943, which dealt only with the 
question of quantum of the tax payable. Ho had 
filed no appeal against the order, dated 25-8-1943, 
which dealt only with the question whether the 
assessee had made out a sufficient case for a fresh 
assessment after setting aside the previous assess- 
ment order. 

The Income-tax Appellate Tribunal, therefore, 
had before it only an appeal against the order 
dealing with the quantum of the tax paynble and 
it was, no doubt, entitled to "pass such orders 
thereon as it thought fit" (see s. 33 (4) of the Act). 
The words ‘such orders thereon as it thought fit’ 
are no doubt, very wide but they must relate to 
the matters that arise in the appeal before the 
Income-tax Appellate Tribunal. The appeal in this 
case, as wo have already said, related to the 
quantum of the tax payable and in that appeal, 


the question whether there was sufficient cause for 
not complying with the previous notice did not 
arise, no appeal having been filed against the order 
under s. 27 though an appeal was provided for by 
the Income-tax Act. 

[9] In the circumstances of this case, the view 
taken by the Income-tax Appellate Tribunal 
appears to us to be correct and the answer to the 
question referred to us is, therefore, in the nega. 
tive. 

[ 10 ] The assessee must pay the costs to the 
Department which we assess at Rs. 300. 

AiV.B.B. Answer accordingly. 
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Raghcrar Dayal J. 

Bliagwan Sahai, Applicant v. Moti Lal, Oppo¬ 
site Party. 

Criminal ltevn. No. 1706 of 1951,1)/- 19-11-1951. 

Criminal P. C. (1898), S. 259-Revival. 

Revival of n complaint which has been dismissed under 
S. 259. Criminal P. C., or the setting aside of the order of 
discharge by the trial Court is not provided for : A. I. R. 
1929 Mad. 260 and A. I. B. 1935 All. 59, Bel on. [Para 3] 

Anno. Cr. P. C., S. 259, N. 11. 

Gopal Behan and B. S. Darbari, for 4ppfican(; 3f. A'. 
Baina, for Opposite Party. 

REFERENCES: Courtwise/Chronological Paras 

(’35) A. I. R. 1935 All. 59 : (36 Cri. L. J. 128) 3 

(’50) A. I. R. 1950 Bom. 10 : (51 Cri. L. J. 213) 1, 2 

(•29) A. I. R. 1929 Ma i. 260 : (30 Cri. L. J. 403) 3 

Order _Moti Lal filed a complaint for various 

offences against Bhagwan Sahai. The complaint 
was dismissed for default of the complainant in 
appearing before the Court, presumably on 22nd 
May, and the accused wero discharged. On tho 
same day tho complainant filed a second com¬ 
plaint. The learned Magistrate proceeded against 
tho accused on that complaint. All the accused 
put in appearance on 29-8-1950. Tho learned 
Magistrate ordered for tho recording of evidence. 
That day an application was filed on behalf of tho 
complainant praying that the complainant had 
put in an application for the restoration of the 
cose on the same day on which the previous case 
had been disposed of and that there was good 
cause for the delay, that according to law as 
enunciated in In re Wasudeo Narayan, A. I. R- 
1950 nom. 10 , there was no necessity for any fresh 
trial and that the case be taken up after the stoge 
when the order of dismissal was passed. Iho 
learned Magistrate accepted this application on 
6 th September and ordered as prayed. It is against 
this order that tho accused has come up in revi¬ 
sion his contention being that there was no provi¬ 
sion in criminal law for reviving a complaint 
which had been dismissed for default in appoaranco. 

[2] I agree with tho contention for tho applicant 
that a complaint dismissed in default under b ‘ *’ 
Criminal P. C., on account of the non-appe*‘ 
of the complainant cannot be revived in 
that the order of dismissal and discharge 
accused be sot aside and that tho accused bo pro 
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ceeded against in the same proceedings. The order 
of discharge is to be set aside in the manner pro¬ 
vided by the Code of Criminal Procedure. Sec¬ 
tions 486 and 437, Criminal P. C., deal with cases 
in which the accused had been discharged. It may 
be mentioned, however, that in the present case 
there was really no application for restoration. 
*What was filed on the date on which the case was 
discharged was a second complaint. This mis¬ 
statement of fact appears to have been made in 
the application with a view to tako advantage of 
the Bombay ruling, in In re Wasudeo Narayan, 
a. I. B. 1950 Bom. 10, and to save the inconve¬ 
nience of going through the same proceedings 
which had been transacted in the previous case. 
This was not fair. 

[3] Section 5, Criminal P. C., provides that: 

"All offences under the Indian Penal Code shall be 
investigated into, tried aod otherwise dealt with according 
to the provisions hereinafter contained.” 

There is no provision in the Code of Criminal 
Procedure for the revival of a complaint which 
had been dismissed under s. 259, Criminal P. C., 
or for the setting aside of the order of discharge 
by the trial Court. It should follow, therefore, 
that neither such an order of reviving the com. 
plaint can be passed nor an order of discharge can 
be set aside. Similar was the view expressed in 
0. S. Venkatasubba Ayyar v. T. M. Soundara - 
raja Ayyangar, A. i. R. 1929 Mad. 260, and in 
Phonisia v. Emperor , a. i. r. 1935 all. 59, in 
* which case the order of discharge was passed on 
merits. 

[4] I, therefore, allow this application, set aside 
the order of the learned Magistrate dated 6.9-1950 
and order that the case started on the complaint 
filed on 22.5-1950 be proceeded with according 
to law. 

C/D.R.R. Application allowed. 
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Malik C. J. and V. Bhargava J. 

Hidayatullah and another , Defendants-Appel 
lants v. Nabi Buz, Plaintiff—Respondent. 
Second Appeal No. 990 of 1951, D/- 10-12.1952. 

States Merger (United Provinces) Order (1949 
Cl. 4 — Appeals transferred to High Court from Ijlas 
c-Humayun in Rampur — Reopening of concurrer 
findingof fact—(Practice)-(States Merger (Governor* 
Provinces) Order (1949), CJ. 12 (e).) 

In the absence of any laws or directions to the cor 
trary, the rule laid down by the Judicial Committee of th 
Privy Council for appeals to it govern the appeals befor 

a9 l' H ?n , of Ram P ur which have b <*° trans 

V AU *habad High Court on the merger of fcha 

in ., saoh “PM cannot, therefor, 
claim a right that the evidenco on the record should b 

b /, the Hl « h 0001:1 though there is a conca: 

fn iwT! ° f ,a °t against him by three competent Court 

^ t .M* t V?.. the firound thot tho Naw « b had, in som 
casM, ahowed the concurrent findings of fact to be re 

opraed, m his prerogative rights of a Sovereign. [Para 4 

Gyaiidra Kumar, for Appellants. 

Judgment. — This case has had a chequer* 
History. The plaintiff-respondent brought a sui 


in the Court of the Additional Civil Judge of 
Rampur State for a declaration that he was the 
owner of 23$ yards of land in a lane adjacent to 
his house. The suit was decreed by the Addi¬ 
tional Civil Judge and an appeal against his judg¬ 
ment was filed before Sita Ram Agrawala J., of 
the Rampur High Court. He dismissed the appeal 
on 20-2-1949, and against the judgment of the 
learned Single Judge au appeal was filed before 
a Division Bench. The appeal was dismissed by 
the Division Bench on 8-11-1949. In the mean¬ 
time. the State had merged in the Centre and in 
the exercise of the powers conferred by ss. 3 and 
4 of the Extra.Provincial Jurisdiction Act, 1947 
(Act no. 47 of 1947) the Central Government 
passed an order dated 1-7-1949, by which a Chief 
Commissioner wa3 appointed and the powers of 
the Nawab of Rampur were transferred to the 
Chief Commissioner. 

[ 2 ] Against a judgment of the High Court, 
Rampur, an appeal lay to the Ijlas-e-Humayun 
under the Nizamnama Adalat High Court Va 
Adalat hai Beyasat Rampur of 1944. The 
Nawab was exercising the powers of the Ijlas-e- 
Humayun and these powers of the Nawab were 
transferred to the Chief Commissioner under the 
order mentioned above. On 19-11.1949, the defen¬ 
dants filed an appeal before the Chief Commis- 
sioner and prayed that the judgment passed by 
the Courts in Rampur be set aside and the plain¬ 
tiff’s suit be dismissed. Before the Chief Com- 
missionor could, however, deal with the appeal 
tho State merged in U. P. on 1-12-1949, and the 
cases pending in the High Court, Rampur, or in 
the I jalise- Humayun stood transferred to this 
Court under a Notification published in the 
Gazette of India (Extraordinary), dated 30 - 11 - 
1949, and called the States’ Merger (United Pro- 
vinces) Order, 1949. It is thus that the appeal 
that had been filed in the Court of the Chief 
Commissioner has come before us for disposal. 

[3] We have heard learned counsel and we see 
no reason to admit this appeal. The appeal is 
concluded by findings of fact recorded by the 
High Court of Rampur. It was established to the 
satisfaction of the Courts which had heard tho 
case that the plaintiff had proved his title to tho 
land in suit. Some legal objections were taken to 
the validity of the sale deed dated 12 - 4 . 1882 , which 
was in plaintiff’s favour and those objections had 
no substance. The other points of law were cor- 
rectly decided and learned counsel has not been 
able to point out any error. Learned counsel has, 
however, urged that the practice followed in the 
appeals to the Privy Council do not apply to 
appeals before tho Ijlas-e-Humayun which never 
considered itself bound by concurrent findings of 
faot. It is pointed out that under the Nizamnama 
of 1944, mentioned above, jurisdiction of tho 
NawaTi was unlimited and it was open to him to 
go into questions both of fact and law and pass 
such order as he pleased and this Court, therefore, 
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in hearing this appeal must reconsider the evi¬ 
dence on the record and decide whether the deci¬ 
sion of the learned Judges of the Rampur High 
Court was right or wrong. 

[•l] It must, however, be remembered that the 
Nawab was exercising the prerogative rights of a 
Sovereign and, though it may have been open to 
him to pass such orders as he pleased, the appel¬ 
lant could not claim a right that questions of 
fact should be re-opened and the evidence con- 
si lered afresh. The case had already come before 
three Courts of law of competent jurisdiction 
which had been constituted for determining the 
rights of the parties. It might be that in the 
exercise of the prerogative right of the Sovereign 
and in the absence of any well-established prac¬ 
tice, the Nawab might have in some cases allowed 
concurrent findings of fact to be reopened—a 
fact about which we have no knowledge except 
the assertion of counsel but these must have been 
exceptional cases where some rule of natural 
justice had been violated or some such obvious 
error made on the face of the record as would 
induce the Sovereign to interfere. The appellant, 
however, cannot claim a right that the evidence 
on the record should be re-examined by us, 
though it had already been examined by three 
Courts, which had held against him. In our 
view, the rule laid down by the Judicial Com. 
mittee of the Privy Council for appeals to that 
august body should, in the absence of any laws or 
directions to the contrary, govern such appeals. 

[ 5 ] Having read the judgment and having heard 
learned counsel, we see no reason to admit this 
appeal. The appeal is, therefore, dismissed. 

BID.R.R. Appeal dismissed. 
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Bind Basni Prasad J. 

Trilok Chand and others , Accused-Applicants 
v. State. 

Criminal Revu. Nos. 1175,117G and 1177 of 1050, D/- 
2 1 * 2-10 - 2 . 

M micipalities—U.P. Municipalities Act (2 of 1916), 
8s. 293 and 298 By-laws 1 to 9-(U. P. Town Areas 
Act (2 of 1914), S. 38). 

Although the word “Tehhazari” had been used in the 
bye-laws it was in essence intended to levy an octroi or 
nn import duty for which the Town Area had no nutho- 
rity. The impost had not the character of Tebbazari for 
the use of public land or roads. It was leviable irrespective 
of the fact whether a person is a consumer or a dealer, 
whether he uses or not public land or road. Hence the 
bye-laws were illegal. [Para 11J 

fi, Sanyal, for Applicants ; S. N. Misra , for the Slate. 

Order.— These three criminal revisions came 
up for hearing before mo on 30 5-1952, when I 
found it necessary to refer two questions of fact 
to the lower Court for determination. The findings 
on tlnse two points have now boon received from 
the learned Magistrate and learned counsel for 
the parties have been heard at length. 


[ 2 ] In the town of Faridnagar in the district 
of Meerut there is a Town Area Committee. It 
has framed bye-laws purporting to act under 
ss 293 and 298(2) of the U. P. Municipalities Act, 
191G, as applied to town areas under s. 88 of the 
U. P. Town Areas Act 1914. Clause (l) of these 
bye-laws provides that there shall be imposed 
Tehbazari at the rate of one anna per seer upon* 
Kotogem and Yanaspati. Clause ( 2 ) provides that 
the fee aforesaid shall be paid to an officer 
appointed for this purpose by the Committee or 
to a thekadar to whom the theka for the collec¬ 
tion of these dues might be given by the Com¬ 
mittee. Clause (3) provides that the aforesaid fee 
shall be paid on the import of the Yanaspati or 
Kotogem within the limits of the Town area. 
Clause (4) requires that the vendors of Yanaspati 
and Kotogem shall take a licenco from the Com¬ 
mittee. Clause (5) provides that no one who has 
not taken out a licence shall be entitled to sell 
Kotogem or Yanaspati. Clause (6) provides for a 
certain procedure for the grant of the licence. 
Clause (7) provides that the vendors of Vanaspati 
and Kotogem shall put up a sign-board at their 
shops and shall keep their shops in a sanitary 
condition. Clause (8) provides that if a consumer or 
a vendor brings or imports Yanaspati or Kotogem 
within the limits of the Town Area then he shall 
have to pay the aforesaid dues but if anyone pur¬ 
chases Vanaspati or Kotogem from a vendor 
within the limits of the Town Area then no tn\p 
shall be payable. Clause (9) provides that the 
contravention of these bye-laws shall be punish¬ 
able with fine which may extend to rs. 200. 

[3] In Criminal Revision no. 1175 of 1950 the 
applicants are Trilok Chand and Mool Chand. 
The charge against them was “under s. 298 12) 
m/293 (l) of the Municipalities Act and Bye-law 
NO. 9, dated 24-4 1945 of the Town Area.” The 
finding of the learned Magistrate is that the ac¬ 
cused did not pay the tax nor did they maintain 
the accounts properly. They were, therefore, sen¬ 
tenced to a fine of its. 50 each or in default to 
undergo three days’ rigorous imprisonment They 
went in revision and contended that the Town 
Area had no authority to frame the bye-laws under 
which the tax was levied. Learned Sessions Judge 
dismissed this contention with the remark that it 
was not shown to him as to how the imposition 
of the tax was ultra vires and tho point was not 
raised in the lower Court. In this Court the con¬ 
tention is repeated that the bye-laws are ultra 
vires. 

[4] In Criminal Revision no. 1176 of 1950 tht* 
applicants are Manohar Lai and Kanti Saran. 
They were charged with offences “under s. 298 (2) 
in/293 (l) of tho Municipalities Act and cl. (9) of 
tho Town Area Bye-laws.” In this case tho learned 
Magistrate held that tho accused were not guilty 
of not maintaining proper account but they woro 
guilty of not paying tho tax on Kotogem. In tho 
result they were sentenced to a fine of Rs. 50 each 
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or in default to undergo fifteen days’ rigorous their shops but also the land in front of them 
imorisonment. The same contentions were raised which belongs to the Town Area Committee, 
by these applicants also before the learned Sea- Their liability to pay Tehbazari is, therefore, bo 
sions Judge and in this Court as by Trilok Chand >ond doubt. I may also here refer to s. 14 ( 2 Mb), 

and Mool Chand. Town Areas Acts, which authorises a Town Area 

[ 5 ] In Criminal Revision no. 1177 of 1950 the Committee to impose taxes and fees in the nature 
applicants are Bisheshar Dayal and Madan Lai. of Tehbazari “for the use of public land or public 

'ihey were charged “undor s. 298 (2) ib/ 293 (l) of roads. 

the Municipalities Act and Bye-law no. 7.” Tho do] But while the Committee has the power to 
finding ofthe learned Magistrate was that the stock realise Tehbazari in respect of tho use of public 
register of the firm Bisheshar Dayal Madan Lai land or public roads tho manner in which it has 
was incomplete from 26th to 30th May 1949. They tried to enforce this right makes the bye-laws 
were not paying the tax on Kotogem and were illegal. The whole tenor of the bye laws is to levy 

not maintaining the cash memos. In the result, a tax on tho import of Vanaspati or Kotogem 

they were sentenced to a fine of Rs. 150 each or within the limits of the Town Area. Clause (8) of 

in default to undergo fifteen days' rigorous im- tho bye laws provides that a consumer or a 
prisonment each. vendor both will be liable to pay the Tehbazari 

[6] It is not disputed that the applicants in all tax on importing Vanaspati or tho Kotogem with- 

the thiee cases are vendors of Vanaspati or in the limits of ihe Town Area and that no such 

Kotogem and carry on business in the same. The tax will be leviable on the purchase of Kotogem 

trials were summary within tho limits of tho Town Area. It is clear 

[71 The question which was considered at the thtu though the name of Tehbazari has been given 

last date of hearing was whether or not the ap- l ^ lS ^ ev y “ * 3 rea ^y a k‘ n <l oc t r °b 


plicants wore carrying on the busi-ess of the sale 
of Kotogem and Vanaspati on the land belonging 
to tho Town Area. I referred the following two 
issues for a finding : 

“1. Whether tho land upon which the Bazar in Farid¬ 
nagar is situated and in respect of which the Town Area 
Committee of Faridnagnr made the bye-taws in dispute 
vcst9 in that Committee or is entrusted to the manage¬ 
ment of that Committee ? 

2. In particular whether the land upon which the 
shops of Trilok Chand, Kr. Manohar Lai, Kanti Sharan, 
Bisheshwar Dayal and Madan Lai are situated belongs to 
them or is vested in or entrusted to the management of 
the Town Area Committee ?" 


[II] Sri S. N. Misra, learned counsel for the 
Town Area Committee, admits that Town Area 
Committee has no power to impose octroi or any 
import duty, nor does he dispute the proposition 
that the bye law so far as it goes to levy a tax on 
consumers is beyond the powers of tho Town Area 
Committee. Seotion 298, U P. Municipalities Act, 
which contains a provision as to the making of 
tho bye laws has been modified to a great extent 
in its application to tho Town Area Committees. 
This will bo evident from a petusal of page 64 of 
the Town Area Manual, Uttar Pradesh, corrected 


[8] The learned Magistrate has submitted the 
following finding. Tho land upon which the bazar 
in Faridnagar is situated and in respect of which 
the Town Area Committee made the bye-laws in 
dispute either vests in that Committee or has 
been entrusted to the management of that Com- 
mittee. The Town Area looks after the sanitation 
and lighting of the bazar. The land on which the 
building of the shops of the applicants are situat¬ 
ed belongs to the applicants themselves, but the 
land in front of them belongs to the Town Area. 
The applicants use also the land in front of their 
shop buildings as they have their Chabutras etc. 
on the land of the Town Area and use the same. 

[9] So far as the levy of Tahbazari by the Town 
Area is concerned there can be no doubt that it 
oan do so. Section 293, U. P. Municipalities Act, 

•^^ 08 ,extended to tho town areas provides : 

"The Towa-Arca-Committee may ohurge fees to be fixed 
Dy bjo law or by public auction or by agreement, for the 
,“® or <*W“f»tion (otherwise than under a lease) of any 
immovable property vested in, or entrusted to the manaoo- 
*\ e , T own „ Arca ' including my public street or 
piaoo °f wbioh it allows the use or occupation whether by 
allowing a projection thereon or otherwise." 

On the findings received from the learned 
Magistrate it is clear that not only do the appli¬ 
cants in -these three cases use the buildings of 


upto 1-12-1051. 1 asked Sri S. N. Misra learned 
counsel for the Town Area Committee, to indicate 
as to under which provision of s. 298, U. P. 
Municipalises Act, as applied to Town Area9 this 
bye-law fell. He was unable to point out to mo 
any provision in s. 298 as applicable to Town 
Areas under which this bye-law could be framed. 

The action of the Faridnagar Town Area Com- 
mittee in framing these bye-laws by virtue of 
powers vested in it under s. 298 ( 2 ), D. P. Munici¬ 
palities Act, is evidently wrong. It is not the form, 
but the pith and the substance of tho by-laws which 
must be seon. Although the word “Tehbazari” 
has been used in the bye-laws it is in essence in¬ 
tended to levy an octroi or an import duty for 
which tho Town Area had no authority. The im¬ 
post has not the character of Tehbazari for the 
use of public land or roads. It is leviable irrespec¬ 
tive of the fact whether a person is a consumer 
or a dealer, whether he uses or not public land or 
road. In declaring these bye-laws illegal I want 
to make it clear that the right of the Towu Area 
Committee to realise Tehbazari in a suitable 
manner is not intended to bo taken away. It is 
open to the Committeo to lov> the Tehbazari by 
framing fresh and suitable bye-laws and realising 
it in a legal manner. The bye laws as they stand 
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cannot be given effect to as they are beyond the 
purview of the Town Area Committee. That being 
so, the contravention of any provision of these 
bye-laws by the applicants can constitute no 
offence. 

[ 12 ] For the reasons given above, the aforesaid 
three revisions are allowed. The convictions and 
the sentences are set aside and the flue, if paid, 
shall be refunded. 

[13] A copy of this judgment shall be sent to 
the Government of Uttar Pradesh in the Local 
Self Department for information and necessary 
action. 

DIK.S . • Revisions alloived. 
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Pheku Chamar and others — Defendants — 
Appellants v. Harish Chandra and others— 
Plaintiffs — Respondents. 

Second Appeal No. 103 of 1949, D/- 9-1.1953. 

(a) Tenancy Laws—U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 9 — ‘Held’ and 
‘belong to —(Words and Phrases). 

The Legislature liai deliberately used the word "held" 
nud this word connotes the existence of a right or title in 
the holder. The other words used are “belonging to" and 
that expression certainly refers to owner. The word "held" 
follows the words "belonging to" and also denotes that tho 
person in possession is there because of some right or title 
to the land. [Para 9] 

Section 9 does not confer a right on persons having no 
title to the land. It is confined in its application to the 
case where the building is lawfully held by the person in 
possession. [Para 9] 

(b) Interpretation of Statutes — Marginal note — 

Wording of section should be preferred to anything 
contained in marginal note. [Para 9] 

Anno. C. P. C., Pre. N. 7. 

(c) Interpretation of Statutes — Avoidance of in¬ 
consistency. 

Different provisions of a statute should be given an 
interpretation which would make them consistent, rather 
than one which makes one provision inconsistent with the 
other. [Para 10] 

Anno. C. P. C., Pre. N. 7. 

(d) Tenancy Laws—U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Ss. 18, 9 — ‘Subject to 
the provisions of this Act.’ 

The expression ‘subject to the provisions of this Act’ in 
S. 18 refers to the rights and liabilities of the Bhumidars 
which are detailed in a subsequent chapter of the Act, 
and not to the provisions of S. 9. [Para 10] 

(e) Tenancy Laws—U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 9 — Construction by 
trespasser on sir land. 

In enacting S. 9 the Legislature never meant to deprive 
tho citizens of their lawful rights over the land simply 
because a trespasser has succeeded in making some con¬ 
structions over i:. Section 9 does not mean that if any 
person has made any construction whatsoever over any 
land lying within the limits of an estate, however wrongful 
or rocen'. the possession might be, his construction will 
stand and the site of the buildiog will be deemed to have 
been settled with him by the State Government. 

[Para 10] 

(f) Hindu Law — Alienation—Licence in respect of 
joint family property—(Easements Act (1882), S. 53)— 
(Transfer of Property Act (1882), S. 38). 


Section 53, Easements Act, makes it quite clear that a 
licence can be granted only under the circumstances and 
to the extent to which the transferor could execute a 
transfer of the property. Where, therefore, the practical 
eilect of a licence is the same as the effect of a sale or of a 
perpetual lease, it would be governed by the same rules of 
Hindu Law which prohibit the transfers by the members 
of a joirt Hindu family without legal necessity. 

Jlchl that an irrevocable licence to make constructions* 
over the sir land belonging to a Hindu joint family ’ 
granted without consideration or legal necessity by a 
member thereof is not valid. [Paras 12,13] 

Anno. Ease. Act, S. 53 N. 1; T. P. Act, S. 88 N. 6. 


(g) Limitation Act (1908), Arts. 144, 120 — Suit for 
possession of land on demolishing construction there¬ 
on. 

Where the main prayer in the plaint is for the posses- 
sion of the land in suit, and possession can only be granted 
by the demolition of the constructions because the con¬ 
structions belong to the defendants, the prayer for demoli- 
tion is only an ancillary relief which necessarily follows 
the delivery of possession. Such a suit is governed by the 
12 years* rule of limitation in Art. 144 and not by six 
years rule in Art. 120. (Para 14] 

Anno. Lim. Act, Art. 120 N. 2; Art. 144 N. 2. 


(h) U. P. Village Abadi Act (3 of 1948), S. 2—Scope. 

The Village Abadi Act is not concerned with tho cessa¬ 
tion of sir rights of zamindars in the land. It only 
provides for the raising of a presumption of the consent of 
the owner in case a building was found to exist on the 
land in August 1947. IPara 15] 

(i) Transfer of Property Act (1882), S. 51—Improve¬ 
ment. 

The making of constructions over sir land cannot bo 
raid to be an improvement of the land as sir land, the 
constructions beiug of no use to the proprietor of the land 
who would presumably use it for the purpose of cultivo- * 
tion. [Para 1G] 

Anno. T. P. Act, S. 51 N. 7. 

(j) Transfer of Property Act (1882), S. 51—Licensees 

making constructions over sir land—No belief in good 
faith that they are absolutely entitled to the property 
— Not entitled to compensation. [Para 16] 

Anno. T. P. Act, S. 51 N. 9,10, 

S. Sadiq Ali — for Appellants; S. N. Sahai—for Res¬ 
pondents. 

Chaturvedi J. — This is a defendants’ appeal 
arising out of a suit for possession of a piece of 
land situate in village Mirpur, district Jaunpur. 

[ 2 ] The plaintiffs and defendants 63 to 67 form 
a joint Hindu family and the plaintiffs are tho 
descendants of the defendants mentioned above. 
These defendants 53 to 57 gave a licence in the 
year 1937 to defendants 1 to 52 permitting them 
to make constructions on the land in suit, and 
defendants 1 to 52 accordingly have made certain 
constructions. The main defendants are theso 
defendants 1 to 52 and they will be hereinafter 
referred to as the defendants. Jhe other defen- 
dants, namely, defendants 53 to 57, the grantors 
of the licence, will be referred to as pro forma* 
defendants. 

[ 3 ] Tho plaintiffs’ case was that they constitute 
a joint Hindu family with tho pro forma defen¬ 
dants and the property in suit is the joint an¬ 
cestral property of the plaintiffs. It was alleged 
that the pro forma defendants had no right to 
grant a licence of the land in suit to the other 
defendants and that the said licence was void and 
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ineffective inasmuch as the licence was not given 
for consideration and was not justified by legal 
necessity. The prayer of the plaintiffs, therefore, 
was that they should be put into possession of the 
property in suit and the constructions made by 
the defendants on the land be ordered to be 

a removed. 

[ 4 ] The main defences to the suit were that 
the plaintiffs had nothing to do with the land in 
gait, that the pro forma defendants were the 
zamindars of the land and that they had every 
right to grant the licence. It was also pleaded 
that the suit was barred by limitation and by the 
principles of estoppel and acquiescence. A plea 
under s. 11 , 0. P. C., was also raised. 

[ 5 ] The learned Munsif found that the property 
in suit was the ancestral property of the joint 
family consisting of the plaintiffs and the pro 
forma defendants and that it bore the character 
of sir land. Ho further held that the licence was 
without consideration and there was no legal 
necessity for it. The learned Munsif then consi¬ 
dered the issues ou bar by 9. 11, Civil P. C., and 
on estoppel and ou acquiescence and decided those 
issues against the defendants. The suit was ob¬ 
viously not barred by time inasmuch as it was 
brought within 12 years of the date of the alleged 
licence. In the result, he decreed the suit for 
possession as prayed and allowed the defendants 

1 three months’ time to remove their building 
material. In default, the building material was to 
be removed through the agency of tho Court and 
the defendants wore liable for payment of ex- 
penses incurred therein. 

[6] The defendants then went np in appeal 
from this decree and the learned Civil Judge up¬ 
held the findings of the learned Munsif on all the 
points mentioned above and dismissed the appeal. 
The defendants then filed a second appeal in this 
Court which came up for hearing before a learned 
single Judge on 14-11-1952. The learned single 
Judge was of the opinion that the findings arriv¬ 
ed at by the Courts below were findings of fact 
which could not be challenged in second appeal, 
but because a new point was raised before him 
by tho learned counsel for the appellants, he 
referred the oase to a Division Bench. The new 
point that was raised before the learned single 
Judge was to the effect that the suit should fail 
because of the provisions of s. 9 of tho U. P. 
Zamindari Abolition and Land Reforms Act, Aot 

^No. 1 of 1951. On this point the learned single 
^ Judge remarked that he stood committed to the 
view that the word "held” used in the section 
meant "lawfully held”. But he referred the case 
because his previous decision was a single Judge 
deoision. We may note here that in referring the 
case, the learned single Judge has made it clear 
that heiis referring the whole oase and not any 
particular point arising in the case. We are, 
therefore, seized of the whole case. 
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[7] The learned counsel for, the appellants has 
argued the point raised before the learned single 
Judge, and has also raised a number of other points 
which will be considered in due course. 

[8] The first point urged by the learned counsel 
for the appellants was that in view of the provi- 
sions of s. 9 of the U. P. Zamindari Abolition and 
Land Reforms Act, the suit should be dismissed 
because the land underneath the buildings should 
be deemed to have been settled with the appel¬ 
lants by the State Government, and the buildings 
admittedly belonged to the appellants. Section 9 

of the said Act reads as follows : 

“All private wells in h.ldings, grove or abadi, trees in 
obadi, and all buildings situate within the limits of an 
estate, belonging to or held by an intermediary or tenant 
or other person, whether residing in the village or not, 
shall continue to belong to or be held by such intermedi¬ 
ary, tenant or person, as the case may be, and the site o£ 
the wells or the buildings with the area appurtenant there- 
to shall be deemed to be settled with him by the State 
Government on such terms and conditions as may be pre¬ 
scribed.” 

[9] The argument of the learned counsel is that 
by virtue of the provisions mentioned above the 
defendants shall continue to hold tho buildings 
constructed by them and the site of the buildings 
shall be taken to have been settled with tho de- 
fendants. As we shell subsequently discuss while 
considering the rights of the defendants in this 
land, our view is that the defendants are in the 
position of persons in possession having no, right 
to the land. The question, therefore, that arises i 
for consideration is whether S. 9 of the Act con¬ 
fers a right on persons having no title to the 
land, or it is confined in its application to the 
case where the building is lawfully held by the 
person in possession. We find it difficult to under¬ 
stand why the Legislature should have given a 
preference to trespassers over the rights of per. 
sons having a title in the land. The Legislature 
has deliberately used the word "held” and this 
word connotes tho existence of a right or title in 
the holder. The other words used are "belonging 
to" and that certainly refers to owner and the 
word “held” follows the words "belonging to” 
and, in our opinion, it has also been used in a 
sense so as to denote that the person in possession 
is there because of some right or title to the land.| 
The learned counsel for the appellants has refer¬ 
red to the marginal note where the word "occu¬ 
pier” has been used. But so far as the body of the 
section goes, the Legislature has not used the 
word “occupier” anywhere, and we think that it 
is the wording of the section itself which should 
have preference over anything that has been said 
in the marginal note. 

[10] The interpretation put by the learned 
counsel for the appellants would also militate 
against the provisions of s. 18 of the Act. Under 
this section Bhumidari rights have been granted 
to an intermediary in a sir, khudkasht and 
grove. So that according to the provisions of 
s. 18, the plaintiffs have acquired Bhumidari 
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rights in the very land which, according to the law, which prohibit the transfers without legal 
contention of the defendants.appellants, should necessity, do not apply to a case like this. In our 
be taken to have been settled with the defendants opinion, this argument has no force. The effect of 
under the provisions of s. 9 of the Act. The well, a transfer like this is to deprive the joint family 
known rule of interpretation of a statute is that of the possession of the propeity for an indefinite 
different provisions of a statute should be given period. If the licence were valid, the defendants 
an interpretation which would make them con- would be entitled to maintain possession of the * 

sistent, rather than one which makes one provi- land as long as the buildings stand and, in the 

sion inconsistent with the other. On this point ordinary course of nature, it is expected that the 
the argument of the learned counsel for the ap- buildings may be there for an indefinitely lcng 
pellants is that in s. 18 , wo find an expression period. The practical effect, therefore, of the 

subject to the provisions of this Act” and this licence is the same as the effect; of a sale or of a 

expression should be taken to mean that the pro. perpetual lease, and we think that the same prim 
visions of s. 18 are subject to the provisions con. ciples should bo applied to the case of a licence 

tame 1 in s. 9. In our view, the expression like this, as apply to the case of transfers by the 


mentioned above refers to the rights aud liabili¬ 
ties of the Bhumidars which are detailed in a 
subsequent chapter of this Act, and not to the 
provisions of s. 9. If the Legislature lmd meant 
that every occupier of a building, whether a tres¬ 
passer or otherwise, would be entitled to the land 
under the provisions of s. 9, then the expression that 
would have been used would have been one which 
would make an exception with regard to cases 
covered by s. 9 and the general expression “sub. 
ject to the provisions of this Act’* would not bo 
an appropriate expression. The argument of the 
learned counsel would lead to the result that if 
any person has made any construction whatso- 
ever over any land l>ing within the limits of an 
estate, however wrongful or recent the possession 
might l>e, his construction will stand and tho site 
of the building will be deemed to have been settl¬ 
ed with him by the State Government. It is well- 
known that the main object of the passing of the 
U. P. Zamindari Abolition and Land Reforms 
Act was i ho abolition of the rights of tho zamin- 
dars and it was not meant to interfere with tho 
rights even of tenants or groveholders. The inter- 
protation suggested by the learned counsel would 
make it impossible even for a tenant to eject a 
trespasser, in case tho trespasser has made some 
sort of construction over the land before the suit 
has been brought. It may be that the land over 
which no rights at all exist, excepting those of 
tho State Government, tho State Government 
may not have thought it desirable to take aciual 
possession of the land and to let tho land remain 
in tho possession of a person who has made some 
constructions over it. But it is impossible to 
imagine that tho Legislature ever meant to 
deprive tho other citizens of their lawful rights 
over the land simply because a trespasser has 
succeeded in making some constructions over it. 
We, therefore, find ourselves unable to accept the 
contention of the learned counsel for tho appel. 
lants and, in our opinion, s. 9 does not help the 
appellants. The point is decided against them. 

[ll] The next point argued by the learned coun¬ 
sol was that this was a case of a mere licence and 
not of a transfer by tho senior members of the 
joint family and, therefore, tho rules of Hindu 


members of a joint Hindu family. 

[ 12 ] We may further refer to the provisions of 
s. 53 of the Easements Act. That section says: 

“A licence may bo granted by any one in the circum¬ 
stances and to the extent in and to which ho may trans¬ 
fer his interests in the property nflected by the licence.’* 

The provisions of this section make it quite clear 
that a licence can be granted only under the cir¬ 
cumstances and to the extent to which the trans- 
foror could execute a transfer of tho property. 

On the findings arrived at by the Courts below, it 
is quite obvious that if tho pro forma respondents 
had executed any transfer, it would have boon 
void against the plaintiffs. 

[13] We further find that tho land in suit was 
actually sir land of the members of tho plaintiffs 1 
family. Sir right has always been recognised to 
be a very valuable right in this State, and tho 
different Tenancy Acts, that have been passed 
from timo to time, have conferred special rights 
in the zamindar’s sir laud. Even in the U. P. 
Zainindari Abolition and Land Reforms Act, tho 
zamindars have been granted Bhuraidari rights 
in the sir land. If a valuable property like this 
is transferred without consideration or legal noces. 
sity. it is obvious that such a transfer cannot 
stand and, we have already mentioned above, 
that tho case of au irrevocable licence really 
stands on the same footing. 

[14] The third point argued by tho learned 
couusel wa3 that the suit was barred by timo. 
His argument is tha 1 there was a prayer for tho 
demolition of tho constructions, that the period 
of limitation provided for the grant of this relief 
is six years, that tho present suit was brought 
more than six years after the accrual of the cause 
of action and that, therefore, the suit was barred 
by time. We find ourselves unable to agree with ^ 
this argument because tho main prayer in the 
plaint is for the possession of the land in suit, 
and possession can only ho granted by the demoli¬ 
tion of tho constructions because the constructions 
belong to the defendants. To a suit for possession 
of land, 12 years’ rule of limitation applies and 
the present suit has been brought within 12 years. 

In our opinion, therefore, tho suit for possession 

is not barred by time and the prayer for demob- 
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tion is only an ancillary relief which necessarily 
follows the delivery of possession. 

[ 16 ] The only other point that was argued was 
that the land had ceased to be sir and had be¬ 
come abadi land and that under the provisions 
of the U. P. Village Abadi Act, the present suit 
was liable to be dismissed. We find from the 
judgment of the learned Munsif tuat the land in 
suit was recorded as sir laud even as early as the 
year 1882 , and the land will be taken to continue 
as sir land unless under some provision of law it 
can be held that it has ceased to be sir . The only 
provision of law that has been brought to our 
notice is the one contained in the definition of 
"abadi'' given in s. 2 of the Village Abadi Act. 
The way in which sir rights are created are men- 
tioned in the U. P. Tenancy Act and the same 
Act also mentions as to how these rights come 
to an end. The Village Abadi Act was not con¬ 
cerned with the cessation of sir rights of zamin- 
dars in the land, and it only provides for the 
raising of a presumption of tho consent of the 
owner in caso a building was found to exist on 
the land in August 1947. In the present case, 
there is no question that these constructions were 
made without the permission of the plaintiffs, 
aDd, even if any presumption can be raised under 
tho provisions of the Village Abadi Act, the same 
has been clearly negatived on the admitted facts 
of the caso and the findings arrived at by the 
Courts below. 

[ 16 ] It does appear to be hard on the defondants 
that their constructions should now be removed 
and the learned counsel has drawn our attention 
to s. 61 , T. P. Act. His contention is that the 
defendants are entitled to bo compensated for the 
loss that they would suffer by the demolition of 
their buildings. Section 51 of the Act provides 
for a compensation being granted in case the 
transferee of immoveable property has made any 
improvement on the property believing in good 
faith that he is absolutely entitled thereto. In 
our opinion, tho making of these constructions 
over sir land cannot be said to be an improve¬ 
ment of the land as sir land, the constructions 
being of no use to the proprietor of the land who 
will presumably use it for the purpose of cultiva¬ 
tion. There is the further difficulty that it is im¬ 
possible to say that the defen lants believed in 
good faith that they were absolutely entitled to 
the property. On the admitted facts of the case 
they only could think that they were licensees, 
and under the provisions of the section no com- 
pensation can be g-anted to the defendants. Nor 
does 8. 64 of the Easements Act help the appel¬ 
lants. 

[17] We therefore find no force in this appeal 
and dismiss it. But, in the oircumstances of the 
case, we make no order as to costs 

[ 18 ] The appellants are granted three months' 
time to remove the constructions and on their 
failure to do so, the constructions will be removed 


by the executing Court, and the costs incurred 
therein will be recoverable from the appellants. 
BID.R.ti. Appeal dismissed. 
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(LUCKNOW BENCH) 

P. L. Bhargava J. 

Baboo lal — Applicant v State through 
Mahesh Prasad—Opposite Party. 

Criminal Revn. No. 326 of 1951. D/- 8-13-1952. 

(a) Penal Code (i860), S. 425 Expl. 2—Destruction of 
one's own property. 

The dispute between the accused and tho complainant 
about ihe ownership of the Pardha wall would not cntiile 
the accused to demolish the wall, when it is found that 
the wall was tho common property of both. [Para 7] 

Anno. Pen 1 Ood», S 425 N. 7. 

(b) Criminal P. C. (1898), S. 350A — Constitution oi 
Bench. 

Where tho trial of the accused had commenced before 
three Magistrates constituting a Bench and for some time 
continued before them but on a subsequent date of hearing 
one of the Magistrates had absented himself and then the 
trial had proceeded and concluded beforo tho remaining 
two Magistrates there is uo illegality in the trial. Case 
law discussed. [Para 14] 

Anno. Criminal P. C S. 350A N 2, 3, 4. 

Krishna Bahadur Slit ha, [tam Asrey and Kamla 
Krishna—for Applicant; B. N. Hoy— ]or tho State. 

CASES CITED: 

(A) (’-44) A.I.K. 1934 All. 144 : 36 Cri. L. J. 38 

(B) (’32) A.I.R. 1932 All. 127 : 1932 All. L. J. 12 : 33 Cri. 

L. J. 200. 

(C) (’32) A.I.R. 1932 All. 191 : 54 All. 413 : 33 Cri. L. J. 

885. 

(D) 1*33) A.I.R. 1933 All. 355 : 34 Cri. L J. 701. 

Order. — There is a home in mohalla Newa/.- 
gauj, police station Saadatganj, in the city of 
Lucknow. Tho house b-longed to one Brij Lal, 
who died leaving six sons. One of his sons is Babu 
Lal, who has filed this revision. Mahesh Prasad, 
who filed the complaint, which has given rise to 
this revision, is the grandson of Brij Lal. Kail&sh 
Nath and Nand Kishore, who were named among 
the accused persons in the complaint filed by 
Mahesh Prasad, are also the grandsons of Brij 
Lal. Brij Lai’s sons and grandsons now own and 
occupy the house, which has not yet been parti¬ 
tioned. In the house there is a room occupied by 
Babu Lal applicant and adjacent to that room on 
the other side is the dalan occupied by Mahesh 
Prasad, complainant. There is a common wall 
between Babu Ram's room and Mahesh Prasad's 
dalan. On tho upper storey over tho common 
wall, there is a parda wall. The partial demolition 
of the parda wall has led to the present dispute. 

[2] On 17.6.1950, at io 30 a. m., Mahesh Prasad 
lodged a report at police station Saadatganj against 
Babu Lal, applicant, Kailash Nath and Naud 
Kishore. In tins report Mahesh Prasad had alleged 
that there was an old enmity between him and 
the accused persons on account of tho disputoa 
about property and that on 17-6-1950, at about 
8 a. m. while he was away from his house tho 
accused Babu Lal had gono on toe roof of his 
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house and with the help of Kailash Nath and Nand 
Kishore had demolished the parda wall in order 
to cause loss and damage to him. 

[3] A couple of days later, on 19-G-1950, Mahesh 
Prasad tiled a complaint against IJabu Lal, appli¬ 
cant, Kailash Nath and Nand Kishore in the 
Court of the Judicial Magistrate n of Lucknow. 
In this complaint it was alleged that the accused 
persons bore a grudge against the complainant “on 
account of assumed disputes regarding property,” 
and that on 17-6 1950, at about 8 am. while the 
complainant had gone to Chaupattia, Babu Lala, 
applicant, with the help of Kailash Nath and 
Nand Kishore hod gone to the roof of the house 
and demolished the parda wall, which was his 
exclusive property, over which he was in exclusive 
possession and that the accused persons had done 
so with intent to cause wrongful loss to the 
complainant. 

[4] The case was transferred by the Judicial 
Magistrate to the Lucknow City Bench. The 
complainant produced evidence in support of the 
complaint in the Court of the Bench Magistrate, 
who, on a consideration of the evidence produced 
before them, discharged Kailash Nath and Nand 
Kishore and framed a charge under s. 426, Penal 
Code against the applicant, Babu Lal. 

[4a] In his statement before the Court, Mahesh 
Prasad stated that his house adjoined the house of 
the accused persons, that formerly his relations 
with the accused wero quite cordial but subse- 
quently they had deteriorated, that he had con¬ 
structed a parda wall on the roof of his house and 
it was demolished by the accused persons and 
that he had protested but without any result. 

[5] The Bench Magistrates held that the parda 
wall in question did not belong exclusively to 
Mahesh Prasad or to Babu Lal, that the said 
parda wall was the common property of both 
Mahesh Prasad and Babu Lal and that the demoli¬ 
tion of the parda wall had caused damage to the 
extent of R3. 30. Accordingly, they found Babu 
Lal, applicant, guilty of an offence punishable 
under k. 426, Penal Code, and convicted him. They 
sentenced him to pay a fine of RS.80 or in default 
of payment of fine to undergo simple imprison¬ 
ment for fifteen days. 

[6] Against his conviction and sentence, the 
applicant preferred an appeal, which came up for 
hearing before the Assistant Sessions Judge of 
Lucknow. The learned Assistant Sessions Judge 
upheld the findings of fact recorded by the Bench 
Magistrates and also the conviction and the sent¬ 
ence imposed upon the applicant. In the result, 
he dismisseed the appeal. The applicant has now 
come up to this Court in revision. 

[7] The learned counsel for the applicant has, 
in the first place, argued that there was a bona 
fide dispute about the ownership of the parda 
wall; consequently the applicant’s act of demoli¬ 
tion of the wall did not amount to any offence, 
much less an offence of mischief as defined in 
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s. 425, Penal Code. There can be little doubt that 
both the parties claimed to be the exclusive owner 
of the common wall which the complainant alleged 
had been constructed by him at his own costs. 
Evidently, this dispute had continued for some¬ 
time and it was there even on the date of the 
incident, which led to the initiation of these pro- w 
ceedings. According to the findings recorded by 
the Courts below, however, the wall was the com- 
raon property of Mahesh Prasad and Babu Lal, 
applicant. The dispute about the ownership of the 
parda wall would not have entitled the applicant 
to demolish the wall or justify his action in 
actually demolishing the same or any portion 
thereof. Obviously, the applicant, instead of 
having recourse to legal action in a Court of law 
to establish the right which he claimed in the 
wall, started demolishing the same. No doubt, 
the demolition of the wall meant a loss to the 
applicant also but he obviously intended to cause 
loss to the rival claimant, Mahesh Prasad, com¬ 
plainant. On the facts found by the Courts below, 

I have no doubt in my mind that the applicant 
had demolished the parda wall with intent to 
cause loss or damage to Mahesh Prasad complain¬ 
ant. Explanation 2 appended to s. 425, Penal 
Code, provides that 

"Mischief may be committed by an net affectiug property 
belonging to the persou who commits the net or to that 
person nnd others jointly." , 

In my opinion, therefore, the Courts below wero * 
perfectly justified in recording a finding that the 
act of demolition in this case amounted to mis¬ 
chief as defined in S. 425, Penal Codo. 

[8] In the next place, it has been argued by the 
learned counsel for the applicant that the trial in 
the Court of the Bench Magistrates was vitiated 
on account of all the Bench Magistrates not taking 
part in the proceedings throughout and delivering 
judgment. When the trial of the caso against the 
applicant began in the Court of the Bench Magis¬ 
trates on 25 8-1950, Sarv Sri Lakshmi Chand, 
Lalta Prasad Vaish and Mehdi Hasan Khan, 
Magistrates, were present. All the three Magis¬ 
trates were also present on some of the subsequent 
dates of hearing but thereafter Mehdi Hasan Khan 
dropped out and further evidence was recorded by 
Sarv Sri Lakshmi Chand and Lalta Prasad Vaish 
who also examined the applicant and framed a 
charge against him. The trial then proceeded and 
concluded beforo these two Bench Magistrates, 
who delivered judgment in the case. 

[9] The contention put forward on behalf of ^ 
the applicant is that as the three Bench Magis¬ 
trates who took cognizance of the offence, wero 
not present throughout the trial, the trial was 
illegal and vitiated on account of that illegality. 

It was, therefore, contended that the judgment 
delivered by two of the Benoh Magistrates, who 
had taken cognizance of the offence, was also 
invalid. In support of his contention learned 
counsel for the applicant has relied upon a Bivi- 
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sion Bench ruling of this Court in Dasrath Rai v. 
Emperor , a. i. r. 1934 all. 144 (a). The facts of 
the case relied upon by the learned counsel were, 
however, different. In that case three Honorary 
Magistrates constituted a Bench, which had power 
to try the case. On most of the hearings all the 
three Honorary Magistrates were present but on 
one of the dates of hearing, one of them was 
absent. The case was not taken up on that day 
and was adjourned. On the next date of hearing 
one of the Honorary Magistrates happened to be 
absent. He rejoined on the next day and then 
continued to be present all along and ultimately 
took part in delivering and signing the judgment. 
On the day on which one of the Honorary Magis¬ 
trates was absent, some witnesses were examined 
and crois-examined. All the three Honorary 
Magistrates unanimously came to the conclusion 
that the accused were guilty and convicted them. 
Their appeal was dismissed by a Magistrate of the 
first class. 

On revision a point was raised that inasmuch 
as one of the Honorary Magistrates was absent 
on one day, the whole trial was vitiated and the 
conviction could not stand. With reference to the 
above mentioned facta the learned Judges observed 
at page 147 : 

But where aq Honorary Magistrate who had not heard 
the whole evidence and has not been present throughout 
the proceedings takes part in the deliberations and joins 
with the others in arriving at the final decision, thero is 
every likelihood of his influencing his colleagues. By 
virtue of his absence on 60 ine of the material dates, he 
became incompetent to form a true opinion on the merits 
of the case and if ho joins in the deliberations, there is a 
likelihood of a failure of justice." 

In the case before us, tho Magistrate who had 
dropped out never joined the Bench again nor did 
he take part in the delivery of the judgment. 

ClO] In the Division Bench case relied upon 
by the learned counsel for the applicant, the 
Division Bench had discussed three earlier deci¬ 
sions of this Court. While dealing with the case 
of Chiteshwar Dube v. Emperor, a.I.r. 1932 all. 
127 (b), the learned Judges observed : 

“We are not sure whether the learned Judge intended 
to lay down that if a member of Honorary Magistrates 
constitute a Bench and if only a few of them sufficient to 
form a quorum are present and try the case, the trial is al¬ 
together illegal. Apparently his intention was not drawn 
to the notification fixing a quorum which would obviate 
the necessity of the presence of all the Honorary Mavis, 
trates at the trial. If the learned Judge meant to lay 
down that all the Honorary Magistrates irrfspective of 
the quorum must be present at all the hearings then we 
would certainly not agree with that view. Furthermore 
if it was intended to lay down that a newly appointed 
member can replace an outgoing member on the Bench 

“?“* v: 0830 WIthoQt necesutating a fresh trial even 
where his presence is necessary for the purpose of a 
quorum, we would not agree with that view” (p. U6J.j 

[li] Another decision considered by the Divi. 
sion Bench was the case of Ram Khelawan v. 
Mieo Nandan, a. i. r. 1932 all. 191 (c). In that 
case one of the three Magistrates was not present 
on Borne of the days of the hearing and the two 
Magistrates who had been present throughout 
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actually differed in their conclusions. The third 
Magistrate who had been present on some days 
joined them and agreed with the Magistrate who 
was in favour of the acquittal. It was on account 
of his opinion that the accused were acquitted. It 
was held in revision at tho instance of the com¬ 
plainant that the order of acquittal was invalid 
under s. 338, Criminal P. C., as the Magistrates 
constituting the Bench had not been present 
throughout tho proceedings. On a reference made 
to the High Court, the acquittal was set aside and 
a retrial ordered. The order of acquittal was set 
aside as in that case the opinion of the Magis¬ 
trate who had not been present throughout the 
proceedings actually turned the scales and it was 
on account of his opinion that the accused were 
acquitted. 

[12] The last case dealt with by the Division 
Bench was of Mathura v. Emperor, a. i. r. 1933 
ALL. 355 (d). The facts of that case were very 
much similar to the facts of the present case. 
There when the case was started there were three 
Magistrates and throughout the conduct of the 
case, there was a quorum of two and the judg¬ 
ment was delivered by those two who were present 
throughout. It was held that the trial was not 
irregular as the presence of the third Magistrate 
was not necessary for the case and as he was not 
a party to the judgment, tho Magistrates were not 
influenced by his opinion. 

[13] In the case relied upon by the applicant’s 
learned counsel, it was further held that the 
failure of all the Magistrates to be present at the 
trial was a mere irregularity curable under s. 537 , 
Criminal P. C., if the irregularity had not occa¬ 
sioned any failure of justice. The relevant ob- 
servations on this occur at p. 147 of the report. 
They are as follows : 

“But inasmuch as S. 850A in terms is a saving clause 
and does not directly prohibit or declare invalid the trial 
of a case where one of the Honorary Magistrates has not 
been present throughout the proceedings but only in¬ 
directly or by implication assumes that the trial would 
be irregular if all the Magistrates constituting tho Bench 
have not been present throughout the proceedings, it 
seems diffioult to hold that such a defect is illegal and 
vitiates the whole trial. When there is no specific provi¬ 
sion in the Act requiring that all tho Honorary Magis- 
trates constituting the trial Bench must be present at all 
the hearings and if they are Dot present the trial shall bo 
illegal, we can only infer that suoh defect would be irregu¬ 
lar. The defect is not suoh 09 involves a direct infringe¬ 
ment of any spocifio provisions of the Act, but is ooutrary 
tothe spirit and the principle underlying S. 85>A. We 
think that we cannot regard it as anything more than an 
irregularity in the judgment or proceeding within the 
meaning of S. 537 of the Act.” 

It would thus appear that the authority cited by 
the applicant’s learned counsel does not support 
his contention. On the other hand, the case in 
a. 1. r. 1933 all. 955 (d) which was cited with 
.approval in that case supports the validity of the 
trial and the judgment delivered by the trial 
Court in this case. 

[14] It is true that the trial of the applicant! 
had commenced before three Magistrates consti-l 
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tuting a Bench and for some time it had conti¬ 
nued before them and that on a subsequent date 
of hearing one of the Magistrates had absented 
himself and the trial had proceeded and concluded 
before the remaining two Magistrates. But the 
absence of one of the Magistrates could not and 
did not invalidate the constitution of the Bench. 
There is no provision of law which requires the 
presence of all the Magistrates constituting a 
Bench and before whom the trial of a particular 
case begins, to be present on all the hearings. 
The trial of the case can proceed before the 
Bench, if the Magistrates present constitu r e the 
prescribed quorum. All that para. 811 of the 
Manual of Government Orders, which lays down 
the rules for the conduct of business by Benches 
of Honorary Magistrates, requires is that the 
Bench shall not consist of more than three mem 
bers and two of those shall form a quorum. 
Therefore, so long as the prescribed quorum is 
thero, the Bench will be duly constituted and will 
bo able to exercise its jurisdiction. In th s case 
it is admitted that the quorum was always there; 
consequently during the trial of the applicant the 
Bench was always duly constituted. 1 can there, 
fore, find no illegality in the trial of the applicant. 

[15] The Magistrate who had absented himself 
after some hearings did not appear again and took 
no ptrt in the rest of the trial or the delivery of 
judgment. Therefore, there was no illegality oven 
in the delivery of tko judgment in this case, and 
the judgment does not suffer from any defect or 
illegality. 

[lG] Iu any case the failure of all the three 
Magistrates to take part in tho trial throughout 
was at tho most an irregularity but tho applicant 
was not thereby prejudiced in any manner. I am, 
therefore, not prepared to accept the contention 
put forward on behalf of the applicant that the 
trial in tho present case or the judgment delivered 
by tho Bench Magistrates was vitiated on any 
ground. 

[17] I, therefore, see no force in any of the 
contentions put forward on behalf of the applicant 
in this revision and I, accordingly, reject it. 

BlD.H. Revision dismtssed. 

A.I.R. 1953 Allahabad 4i2 [Vol. 40, C. N. 190] 
Harish Chandra J. 

Rashid, Accused, Appellant v. The Stale . 

Criminal Appeal No. G21 of 195 , D/- 8.1*2-1952: 

Penal Code (1860), Ss. 361 and 362 Applicability. 

Where a married girl under tho age of 18 left her 
parents' houso of her own free will and went to the ac- 
cu3e l’s house and asked him to take her a wav to some 
other place ns dio wanted to avoid going to her father in¬ 
law’s house uni the aooused accordingly took her to 
another town it was held that the offence committed was 
not of abduction but one of kidnapping from lawful guar¬ 
dianship ao it could not bo said that the girl bad abun- 
doned her guardian with the intention of not returning to 
him but simply with a particular purpose: A.I.R. 1949 All. 
710. Not foli, Case law referred. (Para 3] 

Anno. Penal Code, S. 3G1 N. 2, 4, 9, 12; S. 3G2 N. 4. 


Majid Uddin — for Appellant. 

CASES CITED 

(A) (’14) A. I. R. 1914 All. 37G (1) : 15 Cri. L. J. 2G5. 

(B) (15) A. I. R. 1915 All. 390 : 16 Cri. L. J. GGd. 

(C) (’us) 7 Cri. L. J. -'10 : 14 Bur. L. R. 262 . 

(D) (’28) A. I. R. iy28 Mad. 585 : 29 Cri. L. J. 635. 

(E) (*49) A. I. R. 1S49 All. 710 : 5i Cri. L. J. 29. 

Judgment. — The appellant Rashid has been 
convicted under s. 3G6, Renal Code, and sentenced 
to rigorous imprisonment for three years and a 
fine of its. 100 . in default of payment of fine ho 
has been ordered to undergo rigorous imprison¬ 
ment for a further period of six months. Tho 
victim was one Sm. Anwari, the daughte- of one 
Sharif who was employed in the Loco Shed at 
Mau railway station in the district of Azamgarh 
as a sweeper. Ho lived in one of tho railway 
quarters at the station. One Khalil, who was em- 
ployed as a painter in the Loco Shed, occupied 
another quarter in the same neighbourhood. The 
appellant is the brother-in-law of Khalil and at 
the time of the occurrence which took place in 
the night of August 10-11-1949, was staying tem¬ 
porarily with Khalil. During that night Anwari 
disappeared from her father's house. A search 
was made and ultimately a report was lodged at 
tho police station on tho following evening at 
7.10 O'clock. 

In the meanwhile the girl had been takon 
away by the appellant to Ghazipur and left at 
the house of oue Abdul Rahman. When Abdul 
Rahman came to know tho facts from the girl, he 
put her in a lorry aud sent her back to Mau. On 
arrival at Mau the girl went into tho houso of 
Khalil. She was seen going thero by sumo neigh¬ 
bours and thereafter sho was brought back from 
Khalil’s house by her father. It is unnecessary to 
recount tho facts as stated by the girl. Tho learn¬ 
ed Sessions Judge has found that her statement 
is not quite reliable in certain particulars. But 
the appellant has admitted that while ho was 
staying with Khalil, he contacted intimacy with 
the girl who told him that sho was about to bo 
taken away to her sasural and that ho should 
take her somewhere and threatened to commit 
suicide if he did not. In the evening of August 10 
she came to Khalil's quarters and asked tho ap¬ 
pellant to take her away by train. Ho then took 
her to Ghazipur and left her at tho houso of 
Abdul Rahman. It will appear that Khalil and 
his wife Nabuat were also sent up for trial under 
s. 36G read with s. 109, Penal Code, but the learn¬ 
ed Sessions Judge acquitted them. On the facts 
admitted by tho appellant and established by the ^ 
prosecution evidence he convicted him under 
s. 366, Penal Code 

[ 2 ] Learned counsel for the appellant argues 
that inasmuch as the girl was a willing party and 
had left her parents’ house of her own accord 
and come to the houso of Khalil from where she 
was taken away by the appellant, no offonco was 
committed by the latter. It will be noted that 
according to the medical and other evidence which 
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has been believed by the Court below the age of 
the girl wa9 about 15 or 16 years on the date of 
the occurrence. No doubt on the facts as found by 
the Court below there was no abduction. Accord- 
ing to s. 862 a person is said to abduct another 
when he “b\ force compels, or by any deceitful 
means induces” that person to go from any place. 
In this case the girl was willing party and the 
faots do not constitute an offence of abduction. 

[ 3 ] The question is whether the facts as found 
by'the Court below would constitute an offence of 

kidnapping. According to s. 366 : 

“Whoever kidnaps or abducts any woman with intent or 
knowing it to be likely that she will be forced or seduced 

to illicit intercjur6e, shall be punished.• 

Anwari was a married woman and if she was 
kidnapped by the appellant with the object that 
she may marry him an offence under s. 366 must 
be deemed to have been committed. Kidnapping 
is of two kinds. But we are concerned only with 
kidnapping from lawful guardianship. Section 361 
runs as follows: 

“Whoever takes or entices any minor under sixteen 
years of age if a male, or under eighteen years of age if a 
female or any person of unsound mind out of the keeping 
of the lawful guardian of such minor or person of unsound 
mind, without the consent of such guardian, is said to 
kidnap such minor or person from lawful guardianship.” 

The contention of learned counsel for the appel¬ 
lant is that as the girl had left her father’s house 
of her own free will, the appellant cannot be said 
to have taken her out of the keeping of her law- 
ful guardian. 

In the case of Emperor v. Ramchander , a. i. 
it. 1914 all. 376 (l) (a) a young woman under 
16 years of age had run away from her father-in- 
law’s house. She was met by the accused and 
stayed with him for sometime. Afterwards the 
girl became dissatisfied and made complaints 
which led to the arrest of the accused. A Bench 
of this Court held that in the circumstances it 
could not be said that the girl had been taken by 
the accused out of the keeping of her lawful guar¬ 
dian inasmuch as “the leaving” and the removal 
out of the keeping of the lawful guardian was the 
act of the girl herself long before she met the 
accused. They further pointed out that “the case 
would be very different” if the girl had been going 
on a visit or message or any such like occasion. 
They accordingly acquitted him. 

In another case Ewaz All v Emperor , A. i. R. 
1916 all. 390 (b), a Judge of this Court acquitted 
the accused person in somewhat similar circum. 
Stances. In this case a minor married girl had 
run away more than once from her homo and bad 
i on that occasion “got clean away, and was mak¬ 
ing her way along the public road to Agra when 
she was met by the appellant, Ewaz Ali, who was 
a road chaukidar.” It was held that inasmuch as 
the girl had voluntarily left the keeping of the 
guardian with the intention of remaining out of 
that keeping the appellant was not guilty. On a 
perusal of these cases it seeiris to me that if it is 
^Xjjind that the minor has abandoned her guardian 
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with no intention of returning she cannot be held 
to continue in the guardian’s keeping and if a per¬ 
son takes her away he cannot be held to be guilty 
of an offence of kidnapping. 

In the present case 1 do not think it is possible 
to say that Anwari had abandoned her guardian. 
She had left her parents’ house onlj with the 
object of going away with the appellant and if thej 
appellant had refused to take her away, there can 
be no doubt that she would have gone back to her 
parents’ house, in other words she had left her 
father’s house for a particular purpose and cannot 
be said to have abandoned her guardian. In the 
case of Nag Te Ilia v. Emperor, 7 Cri. L. J. 2i0 
(opp.imr.) (c), decided by the Judicial Commissioner 
of Upper Burma it was held that where a female 
minor by preconcerted arrangement with the 
accused left the house of her parents of her own 
accord intending not to return and met the accus¬ 
ed at a place appointed and eloped with him will¬ 
ingly, an offence of kidnapping from lawful 
guardian had been committed. 

In a Madras case Abdul Salhar v. Emperor, 
A. I. R. 1928 uad. 585 (d), it was found that the 
girl alleged to have been kindnapped by the 
accused had written letters in which she was des¬ 
perately calling him to come and take her away 
and she was soon after discovered to bo with the 
accused or under his control. It was held that 
from these two facts it is legitimately open to a 
Court of law to assume that the accused yielded 
to the girl's solicitations and made it possible for 
her to get away from her guardian’s house and 
that that was sufficient ‘taking’ in law for the 
purposes of s. 361, I’eual Code. 

In the case of Nura v. Rex, A. i. n. 1949 ALI., 
710 (e), however, a Judge of this Court in the cir¬ 
cumstances somewhat similar to those of the pre¬ 
sent case held that no offence of kidnapping from 
lawful guardianship had been committed. But in 
my opinion this view is somewhat contrary to the 
view taken by a Bench of this Court in a. i. n. 
1914 all. 376 (l) (a). Moreover the learned Judge 
6eems to have been under the impiession that 
kidnapping from lawful guardianship means t ik¬ 
ing possession of uer from the house of the lawful 
guardian, as would appear from the following 
observations occurring in the judgment: 

“It is rather curious that on the ovidence led by tho 
prosecution, the learned Judge, while acquitting both Naj- 
muddm and Saeedan, should havo held Azimuddin guilty 
of kidnapping Mt. Hajrn from tho house of her father. 
As I have already pointed out. Azimuddin hod absolutely 
no concern in the matter of the girl leaving her father’s 
place, and, indeed, it was after a fairly long interval that 
the two had got together after Najmnddin had left them 
on the way leading to Jasoi." 

In my view it cannot be said in tho circum¬ 
stances of the present case that Anwari had aban¬ 
doned her guardian when she was admittedly 
taken away by Rashid to Ghazipur. I am, there¬ 
fore, of opinion that tho appellant has been right-, 
ly convicted. The learned Sessions Judge has,' 
awarded a fairly lenient sentence and has taken 
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into consideration the fact that the girl was a 
consenting party. 

(4) I accordingly dismiss the appeal. The 
appellant was granted bail. But I am inform¬ 
ed by the learned counsel for the appellant, 
Shri Majid Uddin, that he has been unable to 
furnish the necessary security and is still in 
jail. 

B/K.S. Appeal dismissed. 
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Commr. of Income-tax, U.P. and C.P. and 
Berar, Lucknow, Applicant v. I. D. Varshani, 
Respondent. 

Misc. Case No. 44 of 1944, D/- 11-11-1952. 
Income-tax Act (1922), S. 66(1) — Abate¬ 
ment of reference under — (Civil P. C. (1908), 
O. 22) — (Limitation Act (1908), Arts. 176, 
177 and 181). 

There are no provisions either in the 
Indian Income-tax Act or in the Rules 
made thereunder for bringing the legal 
representatives on the record, nor are 
there any rules providing for abatement 
of the reference under S. 66(1) in case 
the legal representatives are not so 
brought within a certain time. In other 
words, O. 22, C. P. C. has not been made 
applicable to a reference under S. 66. It 
cannot therefore be urged that the re¬ 
ference abates by reason of the fact that 
the assessee has died during its pendency. 

(Para 3) 

Further, Arts. 176 and 177, Lim. Act, 
which apply to the legal representatives 
of a deceased plaintiff or a deceased de¬ 
fendant, or the legal representatives of a 
deceased appellant or a deceased res¬ 
pondent, cannot be said to be specifically 
applicable to an Income-tax reference un¬ 
der S. 66 or to the application made, by 
the Commissioner of Income-tax giving 
the names of the legal representatives of 
the deceased assessee and prayirg that 
notices be issued to them and they be 
brought on the record, after the expiry 
of 90 days. Such application is governed 
by the residuary Art. 181 which provides 
for three years limitation. ( Pan \-A'r. 

Anno: Income-tax Act, S. 66, N. 2; C.P.C. 
O. 22 (Gen.) N. 2; Lim. Act, Art. 181, 
N. 13. 

S. C. Das, for the Applicant; S. N. Katju, 
for the Respondent. 


ORDER: On an application under Section 
66 (1) of the Income-tax Act made by 

the Commissioner of Income-tax, u.r. f 
and Berar, the Appellate Income-tax Tribu- 

nal, Allahabad, referred to thls ? Q Th^ 

tion of law for its decision on 16-12-1943 The 
assessee, Mr. I. D. Varshani, was an indivi¬ 
dual. While the reference was pendirg the 
assessee died and it is admitted that death 
took place on 10-12-1948. In the counter- 
affidavit filed on behalf of the three sons of 
the assessee detailed facts are given to show 
that the Income-tax Officer, Kanpur Circle, 
was informed of Mr. Varshani’s death and 
in subsequent years the sons of the deceased 
were assessed to Income-tax. The reference 
was put ud before a Bench of this Court for 
hearing on 13-9-1949, when Mr. S. N. Katju, 
learned c A,i nsel for the assessee, stated that 


his client had died on 10-12-1948. The Court 
directed that 

“the Commissioner of Income-tax should 
make an application within one month, 
giving the names of the legal representa¬ 
tives of the deceased to whom notice may 
be issued.” 

The Commissioner, however, did not furnish 
the information asked for with the result that 
the legal representatives of the deceased T 
assessee could not be informed of the next 
date of hearing of the reference. The refer¬ 
ence came up again before a Bench of this 
Court on 26-7-1950, when it passed the follow¬ 
ing order: 

“The assessee died on 10-12-1948, and in 
spite of the fact that learned counsel for 
Income-tax Department was given time to 
bring the legal heirs of the assessee on re¬ 
cord he has failed to do so. A point has 
been raised whether the reference has or 
has not abated. It is desirable that we 
should hear the heirs of the assessee on this 
point. Mr. Walter Dutt wants three weeks’ 
time to make an application for bringing 
the heirs of the deceased on the record. 

The time prayed for is granted and the 
question as to whether or not the reference 
has abated will be gone into when that 
application is put up for hearing.” 

(2) Before we. proceed further we may 
mention that though the assessee had died on 
10-12-1948, when the reference was put up be¬ 
fore a Bench on 13-9-1949, nobody had con¬ 
tended that the reference had abated, nor did 
the Bench direct that a substitution applica¬ 
tion should be filed praying for the legal re¬ 
presentatives of the deceased assessee to be j 
brought on record. The direction given to the 
Commissioner of Income-tax was that he 
should, within one month, furnish the names 

of the legal representatives of the deceased to 
whom notice may be issued. Under Chapter 
27, Rule 13 of this Court the Registrar on re¬ 
ceipt of a reference under sub-s. (1) or (2) of 
S. 66, Income-tax Act is required to give 
notice thereof to the parties. The Rules do not 
provide that the party which had applied for 
a reference, should take steps to have notices 
issued to the opposite party after the refer¬ 
ence is made to this Court. 

(3) So far as we could find, there are no 
provisions either in the Income-tax Act or in 
the Rules made thereunder for bringing the 
legal representatives on the record, nor are 
there any rules providing for abatement of 
the reference in case the legal representatives 
are not so brought within a certain time. In 
other words, O. 22, C. P. C. has not been 
made applicable to a reference under S. 66, 
Income-tax Act. Section 37, Income-tax Act 
makes portions of the Civil P. C. applicable 
to proceedings before the Income-tax Officer. 

He has been given the right to enforce the 
attendance of any person and examine him 
on oath. He has also been given the right to 
compel the production of any document. He -4 
can also issue commissions for examination 

of witnesses etc. The same powers have been 
granted also to the Appellate Assistant Com¬ 
missioner and the Tribunal. How a reference 
is to be dealt with after it is made under b. 

66 is provided for in Ss. 66(5) and 66A(1) ol 
the Income-tax Act and all that they 
is that a reference shall be heard by a Bencn 
of not less than two Judges. It may be sa 
that since the sections provide for a hearing, 
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it is expected that the Court would before 
passing Anal orders on the reference inform 
the parties interested and hear them if they 
so desire. Section 66(3), which dealt with 
appeals to His Majesty in Council ar.d now 
deals with appeals to the Supreme Court, on 
the other hand, provides that the relevant 
provisions of the Civil P. C. are applicable to 
such applications. Order 22, Civil P. C. not 
•0 having been made applicable and there being 
nothing either in the Income-tax Act or the 
Rules framed thereunder, it cannot be urgtd 
that the reference has abated by reason of 
the fact that the assessee has died. 

(4) Mr. S. N. Katju, on behalf of the legal 
representatives of the deceased assessee, has 
relied on the provisions of Arts. 176 and 177, 
Limitation Act, and has urged that the Ccm- 
missior.er of Income-tax should have made an 
application within 90 days to bring the legal 
representatives on the record and not having 
done so, the application made on his behalf 
is belated and should be rejected. 


(5) As directed by a Bench of this Court on 
26-7-1950, learned counsel for the Commis¬ 
sioner of Income-tax made an application on 
11-8-1950, giving the names of the legal repre¬ 
sentatives of the deceased assessee and pray¬ 
ing that notices be issued to them and they 
be brought on the record. Notices were duly 
issued and after service of the notices the ap¬ 
plication was put up before a learned single 
Judge on 30-1-1952. The learned Judge brought 
them on the record but only for the limi ed 
purpose of the decision of the question whe¬ 
ther the reference has or has not abated. The 
order of the learned single - Judge is as 
t follows: 


"The sole opposite party in the reference is 
dead. No application has been made for 
bringing on record the names of his legal 
representatives. The question whether the 
reference has abated or rot was raised be¬ 
fore the Bench hearing the refererce and 
the Bench has postponed passing orders on 
that question. In order to decide the ques¬ 
tion, it ordered that the legal representa¬ 
tives of the deceased opposite party should 
be impleaded. Consequently, the applicant 
applied for bringing them on record and a 
notice has gone to them and they have ap¬ 
peared through Mr. S. N. Katju. Now, it is 
to be decided whether the reference abated 
or not. Let the names of the three sons of 
the deceased opposite party be added as 
‘pro forma’ opposite party in the refererce 
and list the reference for orders before the 
Bench concerned. I make it clear that I 
have not ordered the names of the sons to 
be brought on record as legal representa¬ 
tives of the deceased opposite party. The 
name of the opposite party is stiU retained 
°n the record and the names of the sons are 
added in the record as ‘pro forma’ opposite 
party, only for the purpose of deciding whe¬ 
ther the reference has abated or not.” 

As a result of this order, we confined the 
arguments today to the question whether the 
reference can be deemed to have abated and 
whether the application made on 11 - 8 - 1950 , 
could be said to be barred by limitation. We 

fc a ! rea ^ r aid that we find no Provision 
lr L th ® Income-tax Act or in the Rules 
making O. 22, C. P. C. applicable to a refer- 

then>w e », S ' 66> Inc ° me - tax Act. There can, 
therefore, be no question of abatement. 


(6) Articles 176 and 177, Limitation Act ap¬ 
ply to the legal representatives of a deceased 
plaintiff or a deceased defendant, or the legal 
representatives of a deceased appellant or a 
deceased respondent. Even these two Articles 
cannot be said to be specifically applicable to 
an Income-tax reference under S. 66 or to the 
application made on 11-8-1950. It is urged 
by Mr. Das on behalf of the Commissioner of 
Income-tax that if any Article of the Limita¬ 
tion Act does apply it is the residuary Art. 
181, which provides for three years’ limita¬ 
tion from the date when the right to apply 
accrues. 

(7) It is true that in case the assessee is 
dead and no one comes forward to represent 
him in this Court, this Court will be at a dis¬ 
advantage as it will not have the benefit of 
hearing counsel for both parties. We can, if 
such a case arises, direct the Commissioner 
to supply to the Registrar the names and ad¬ 
dresses of the legal representatives to enable 
the Registrar to issue fresh notices to them, 
and in case the Commissioner does not com¬ 
ply with the ordej within a reasonable time, 
the Court may be entitled to consider whe¬ 
ther in the circumstances it will answer the 
reference at all, but in the absence of any law 
or any rule having the force of law it is not 
possible for us to hold that this reference had 
abated by reason of the Commissioner not 
having applied to bring the legal representa¬ 
tives of the deceased assessee on the record 
within 90 days of his death. 

(8) Mr. S. N. Katju, who had appeared for 
the assessee and now represents the legal re¬ 
presentatives, has asked for ten days’ time to 
take fresh instructions so that he may be 
able to argue the reference on the merits 
We give him the time prayed for and direct 
that the case may be listed after ten days. 

B/D.R.R. Order accordingly. 


AIR 1953 ALLAHABAD 415 (Vol. 40, C. N. 192) 
SAPRU AND CHATURVEDI JJ. 

Biswa Nath Singh, Applicant v. The Dis¬ 
trict Board of Ballia, Opposite Party. 

Civil Misc Writ No. 7732 of 1951 connected 
with Writ Nos. 7733 and 7734 of 1951, D/- 11 - 
11-1952. 

17 J J ;„f;., Distriat . Boards Act (10 of 1922), S. 
174(2) (k) — License fee. 

u ? ence , fee contemplated by S. 174 
(2 )(k) is a fee which will only cover, 
more or less, the actual and special ex¬ 
penses incurred by the Board in regulat- 
ing the trade, and it cannot be levied for 

i’S Sb-EmS? Kdf on general 

for* the Opposite°Party. APPliCan ^ P ^ ra ^' “ s ’ ra - 
CASE CITED : 

AIR 1952 Mad 764: 1952-2 Mad 

UJ 410 

SAPRU J.: These three applications have 
been presented to this Court under Art. 226 
of the Constitution by three brick-kiln owners 
who have been carrying on the business of 
manufacturing bricks in the district of Ballia 
for the last 15 years or so and are at present 
working several brick-kilns in that dis'rict 
Under the powers conferred by S. 174(2) (k)' 
District Boards Act, the District Board of 
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Ballia first made a bye-law introducing the 
licensing of brick-kilns of every descnp.ion 
on 4-7-1932. By the notification issued u. der 
that bye-law, a licence fee for a chimney 
brick-kiln was fixed at Rs. 10/ , for a cieshi 
brick-kiln at Rs. 5/- ai.d for a kaukar lime 
kiln at Rs. 2/-. This bye-law came to be sub¬ 
sequently amended in 1937 and 1947. By these 
amendments, the licence fee for cnimney 
brick-kilns was raised to Rs. 25/- a:.d Pis. 
100/-. The District Board of Bali a approved 
of a third amendment in 1950 which raised 
I he licence fee for chimney brick-kilns to 
Rs. 250/-, deshi brick-kili.s to Rs. 50/- and 
kankar lime-kilns to Rs. 15/-. 

(2) Other restrictions have also been im¬ 
posed by the bye-laws, viz., (a) that the kilns 
should be 300 feet from institutions like hos¬ 
pitals etc., (b) that the kilns should be 1000 
feet from places where jute, cotton or other 
inflammable materials are stored, (c) that no 
excavations be made at a distance of less than 
100 feet from any public road. 

(3) We are not concerned in the present 
applications with these restrictions. The grie¬ 
vance of the applicants is that the recent 
amendment which has been sanctioned by the 
Commissioner raising the amount of the 
licence fee for chimney brick-kil s from Rs. 
100/- to Rs. 250/-, deshi brick-k Ins Xo Its. 
50/- and kankar lime-kilns to Rs. 15/-, is 
contrary to the provisions of S. 174(2) (k) of 
the Act. Section 174(2)(k) reads as follows: 

“(2) In particular, and without prejudice to 
the generality of the power conferred by 
sub-section (1), a board may, in the exer¬ 
cise of the said power, make any bye-laws 
described in the list below — 

(k) regulating slaughter-houses and offen¬ 
sive, dangerous or obnoxious trades, call¬ 
ings, or practices and prescribing fees to 
defray the expenditure incurred by a board 

(4) It 1S wfn r be 4 S seen that S. 174(2) (k) of the 
Act authorises a Board, without prejudice to 
the generally of the power conferred by the 
preceding sub-sectior. to make any bye-law 
regulating slaughter-houses ar.d offensive, 
da gerous or obnoxious trades, calli gs or 
practices and prescribing fees to defray the 
expenditure incurred by the board for this 
purpose. 

(5) Learned counsel for the applicants con¬ 
tends that the District Board of Ballia has 
completely ignored the provisions of cl (k), 
sub-s. (2), S. 174, inasmuch as, in Prescribing 
the licence fee for the regulation of the trade 
in question, the board had paid no attention 
to the actual expenses incurred by it for the 
purpose of regulating it. It is urged that the 
licence fee which has been imposed is very 
much in excess of the amount needed for the 
regulation of the trade in question It is cleai 
from a perusal of the clause which has been 
referred to above that the licence fee con¬ 
templated by it is a fee which will only cover, 
more or less, the actual and special expenses 
incurred by the board in regulating the trade. 
It is well known that there is a basic differ¬ 
ence between a tax and a licence fee. One 
of the main functions that boards have to 
perform is to regulate specified trades. For 
ourposes of this regulation, they have been 
given powers of imposing a licence fee. Tms 
licence fee can be levied only for the purpose 

.of meeting the probable expenses for the re¬ 
gulation of a particular trade or business and 


not for the purpose of augmenting the gene-1 
ral revenue. 

(6) There is thus a clear distinction bet¬ 
ween the taxation power which has been | 
given to the boards and the power of levying! 
i licence fee and it is incumbent on Boards 
to bear this distinction in mind. We may re¬ 
fer in this connection o t..e case of — ‘K. C. 
Varadachari v. The State of Madras’, AIR 
1952 Mad 764 (A) where the question is fully ^ 
discussed. 

(7) After hearing learned counsel for the 
parties and perusi g the various affidavits 
that have been filed on behalf of the parties 

i this case, the impression left on our minds 
is that it is possible that the distinction bet¬ 
ween a tax and a licence fee was not suffi¬ 
ciently clear to the District Board of Ballia. 
Learned counsel for the applicants has drawn 
iur attention to certain circumstances which 
go to show that the board did not keep the 
proper object for which a licence fee can be 
levied in view, but allowed itself to be guid¬ 
ed purely by revenue considerations ar.d went 
on increasing the licence fee for the purpose 
of augmenting its general revenue. 

We, however, do not think it necessary, in 
view of the eminently fair and proper state¬ 
ment which the learned Advocate General has 
made, to enter into an elaborate discussion 
of the questions of fact raised in this case. 
The learned Advocate-General has given us 
an assurance that the District Board will con¬ 
sider any representations that the applicants 
may make on the subject of the licence fee, in 
the light of the observations made in this 
judgment; and ame^d the licence fee in the 
light of the observations made by us regard- 
ing the law on the point. He has further as- ► 
sured us that the licence fee fixed, after a 
consideration of the representations, will be 
retrospective in its effect from the date of en¬ 
hancement. We have been further assured 
that there will be neither any criminal prose¬ 
cution agai n st the applicants nor revenue at¬ 
tachments, till the matter has been consider¬ 
ed by the Board. 

'«) Mr. Khare who appears for the appli¬ 
cants undertakes to make a representation on 
behalf of his clients to the board within two 
months. 

(9) In view of the assurance that the learn¬ 
ed Advocate-General has given, we have come 
to the conclusion that the proper course for 
us is to dismiss the applications. We direct 
that the parties shall bear their own cos‘s. 

B/D.H. Applications dismissed. 


AIR 1953 ALLAHABAD 416 (Vol. 40. C. N. 193) 

WALI ULLAH AND BIND BASNI 
PRASAD JJ. 

Beni Madho Prasad Singh, Appellant v. Adit 
and others, Respondents. v 

Second Appeal No. 1170 of 1941, D/- 24-9- 
1952. 

Civil P. C. <1908), O. 20, R. 3 a"d O. 41, R. 
31 (AM) — Judgment of Hgh Court in evil 
case dictated but transcript not signed — 
There is no final disposal of case. 

So long as the transcript Has not been 
signed, the power of t^e court to rec-m- 
sider its order or re-hear a case is not 
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put an end to: Case law Ref. 

(Paras 8, 10 and 13) 
Anno: CP.C., O. 20 R. 3 N. 3. 

S. B. Jauhari, M. B. Bhatnagar and S. S. 
Varma, for Appellant; S. N. Varma, for Res¬ 
pondents. 

CASES CITED: 

(A) (’33) AIR 1933 All 40: 55 AU 132: 
ft 34 Cri LJ 703 

(B) (’51) AIR 1951 AU 709: 52 Cri LJ 1088 

(C) (’99) 21 All 177: 1899 All WN 15 

(D) (’05) 27 AU 92: 1 Cri LJ 710 

(E) (’16) AIR 1916 AU 183: 38 AU 134: 

17 Cri LJ 47 

(F) (’51) AIR 1951 Bom 49: 52 Cri LJ 441 

(G) (’ll) 38 Cal 828: 13 Cri LJ 120 

(H) (’44) AIR 1944 Pat 209: 46 Cri LJ 30 

(I) (’47) AIR 1947 AU 211: 

ILR (1947) AU 180 

(J) (’33) AIR 1933 AU 49: 143 Ind Cas 324 

WALLI ULLAH J.: This appeal was heard 
by a Bench of two learned Judges of this 
Court, Sinha and Wanchoo JJ., on 10-11- 
1947. At the close of the hearing, judgment 
was dictated in open Court by the learned 
Judges. In the result, the appeal wasaUowed, 
the decrees of the courts below were set 
aside and the claim of the plaintiff-appellant 
was decreed with costs. Before the transcript 
of the judgment was signed by the learned 
Judges, it appears that the case was ‘men¬ 
tioned’ to the learned Judges with the result 
that the transcript was not signed by either 
of the two learned Judges. On the contrary, 
it appears that at the stage of signing the 
transcript either one or both the learned 
Judges felt the necessity of having some 
points further clarified by further arguments 
__.... i on 9-12-1947, as the “order 

Sheet shows, some arguments were heard but 
they were not finished, and it was ordered that 
the case might be Usted again after a week 
for further arguments. After this stage, it ap¬ 
pears the case was never Usted again before 
the learned Judges concerned. Meanwhile 
various other proceedings such as appUcations 
for substitution of names on account of suc¬ 
cessive deaths of various respondents were 
held and quite a lot of time appears to have 
p *v by , the 5e proceedings. I n this 
\^ al both the learned Judges ceased to be 
S t °* this Court. The appeal has row 
posal hStCd before us for heari ne and final dis- 

(2) M . r - Johari, the learned counsel for the 
appeUant, has contended that, as a result of 

bl £ n ^l 1 ’ 1947 - the a PPeal must 

be deemed to have been heard and finally 

of ‘ i?> therefore, according to 

°* learned counsel, no appeal 

Mr b v P ^f/ d tv, an T dlsposed of b y this Bench. 
Mr Verma the Teamed counsel for the respon- 

° n - f °i b .l r hand, has contended that 
tatfli r n^n np - t °r$ tbe Judgment, which was dic- 
M° raHy i n ^° ur t at the close of the hearing 
of^or S u" 1 t 9* 11 . _1947 > was never approved 
th’r rn^ml by the Earned Judges who heard 

ar ^ ment of the learned cour- 
that, according to law, a judgment of 
Cour t in a ‘civil case’ like the nre- 

leami? t«°^ com P 1 u ete until it is signed by P fh e 
Judges who hear the casef It is con- 
tberetore, that the present appeal can- 

of 


number of rulings of various Courts in India 
including our own. We shall examine the re¬ 
levant rulings a little later. Here it may be 
stated at once that most of the rulings cited 
by learned counsel are rulings given in crimi¬ 
nal cases. The provisions contained in the 
Code of Civil Procedure are very different 
from those contained in the Code of Criminal 
Procedure. It is, therefore, clear that rulings 
given in criminal cases are not of much use 
and do not give any direct help in deciding 
the question when it arises in connection with 
a civil case.. We shall now proceed to con¬ 
sider the more important rulings to which our 
attention has been invited. 

(3) Learned counsel for the appellant has 
placed strong reliance upon the decision given 
in the case of —‘Pragmadho Singh v. Emperor’, 
AIR 1933 All 40 (A) decided by Sulaiman, C. J. 
What happened in that case was this: Cer¬ 
tain criminal cases were heard and judgments 
in them were dictated in open court by a 
learned Judge of this Court, Mr. Justice L. M. 
Banerji. The judgments were taken down by 
the judgment-writer, but the transcript remain¬ 
ed unsigned owing to the death of the 
learned Judge. After the death of the learned 
Judge the office brought this fact to the notice 
of the Chief Justice for directions. The learn¬ 
ed Chief Justice considered the question with 
reference to the provisions contained in the 
Code of Criminal Procedure. It was held : 

“There is no provision which requires that 
the High Court, after pronouncing a judg¬ 
ment in open court, should date and sign 
the same. The criminal appeals disposed of 
by a Judge of the High Court by the delivery 
of judgment in open court and taken down 
by his Judgment Writer must be deemed 
to have been finally disposed of by him; the 
omission to initial the fair copy of the judg¬ 
ment is in no way a serious defect.” 

(4) The next case of this Court which has 
been cited by learned counsel before us is 
that of —‘Saru-Smelting and Refining Corpora- 
j lon iM d - Meerut v * State’, AIR 1951 All 709(B), 
decided by a learned single Judge of this 
Court, Brij Mohan Lall, J. It appears that 
a criminal revision was filed in this Court 
which came on for hearing before a learned 
Judg e of this Court, Seth J. It was heard 

?4 o ic£n ntU c Uy d ! smissed by his order dated 
14-9-1950. Sometime after the dismissal of 
the revision, learned counsel made an appli¬ 
cation under S. 561 A, Cr. P. C., bv which it 
was prayed that the order dated 14-9-1950, be 
i ThlS application was put up before 

and a a nL e „i rned A udge u He heard arguments 
and at the close of the hearing dictated a judg- 

0 P en t . court on 22-1-1951, reject- 
L«lw be . a PPbcation. Before, however, the tran- 
the nP l?Ji e J T udgmen t oouW be placed before 
ThlJ. d u Judge for signature, he died 
P ° n * by an offlce re P°rt, the matter 
miffp a P J° r consideration. After discussing 
18 num ber of rulings, including 
several decisions of this Court, and, i n parti- 

£*1^ 2l£i5 W 

thi c ^L,nci“ioS I ? ra,) the learned Judse reached 

"J bou eb a judgment dictated in open court 
o^nbealtered by a Judge before it is signed 
nevertheless it cannot be said that such a 

T S d n0t Valid until signed. Further, 
it is the Judge concerned alone who can 

view and alter such a judgment." ° 
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It would be observed that in both these cases 
it has been made clear that there is no pro¬ 
vision anywhere in the Code of Criminal Pro¬ 
cedure to the effect that judgments delivered 
by the High Court, in its criminal appellate 
jurisdiction, have to be dated and signed in 
the manner stated in S. 367, Cr. P. C. 

(5) Learned counsel for the appellant has 
also referred us to the cases of —'Queen Emp¬ 
ress v Lalit Tuvan’, 21 All 177(C); —'Emperor 
v. Kallu', 27 All 92(D) and —'Emperor v. 
Gobind Sahai’, AIR 1916 All 183(E). It is not 
necessary to consider these cases in detail. 
Suffice it to say that they are all criminal 
cases. What was laid down there was only 
this that the judgment of the High Court is 
not complete until it is sealed; and that it 
may be altered by the same Judge. 

(6) Turning to cases decided by other High 
Courts, we may refer to the case of —‘State 
of Bombay v. Geoffrey Manners & Co. (No. 2)’, 
AIR 1951 Bom 49(F), decided by a Division 
Bench of the Bombay High Court consisting 
of Rajadhyaksha and Chainani JJ. It was a 
Criminal case. It was held that there was 
no provision anywhere in the Criminal P. C. 
to the effect that judgments delivered by the 
High Court in its Criminal appellate jurisdic¬ 
tion must be dated and signed. Further it 
was held : 

"When an oral judgment is delivered by the 
High Court, in its criminal appellate juris¬ 
diction, the order made receives its finality 
when it is recorded and a writ in terms of 
the order is issued under the seal of the 
Court. The recording of the order and issu¬ 
ing of a writ in terms thereof under the 
seal of the Court, invest that order with 
finality which cannot thereafter be altered 

or reviewed." . 

Next, we may refer to the case of — Amo- 
dini Dasee v. Darsan Ghose’, 38 Cal 828(G). 
decided by a Division Bench of the Calcutta 
High Court It was a ‘criminal’ revision by 
which review of a judgment discharging a rule 
before signature was sought. After consider¬ 
ing the case law including the decision of this 
Court in the case of 21 All 177(C) (ubi supra), 
the learned Judges held : , . , 

"It is competent to a Division Bench of the 
High Court, which has erroneously discharg¬ 
ed a rule on a point of law and a misap¬ 
prehension of the facts in connection there¬ 
with to review its judgment before it has 

TluTnex^case to which our attention was call¬ 
ed is a decision of the Patna High Court in 
the case of —‘Mohan Singh v. Emperor , AIR 
1944 Pat 209(H). It was also a criminal case. 
It appears that at the close of the hearing, 
judgment was delivered by the High Court, 
but before it was signed it was discovered 
that the judgment which was pronounced was 
due entirely to an inaccurate copy of certain 
notifications filed. It was held circum¬ 

stances that the judgment could be ^consi¬ 
dered as it was not signed; moreover, in the 
particular circumstances that had happened, 
it was necessary to revise the judgmcn. deli- 
vered earlier. 

(7) It is not at all necessary to refer o 
many other rulings of this type. Suffice it to 
say that the position of a judgment given by 
the High Court in a ‘criminal’case in the exer¬ 
cise of its appellate or revisional jurisdiction 
is well established now in view of the rulings 
referred to above. 


(8) The crucial question, however, remains 
whether in a 'civil case’, like the present, a 
judgment delivered in open court and dictated 
to a shorthand writer before the transcript of 
the same is signed by the Judge or Judges 
concerned, amounts to a final disposal of the 
case. As stated already, in the present case, 
the transcript of the judgment dictated in 
open court on the 10-11-1947, was never signed 
by the two learned Judges who heard the case. ^ 
On the contrary, later on, the same learned 
Judges heard further arguments regarding 
the merits of the case on 9-12-1947, but the 
arguments were not finished on that day. It 
seems to us clear that in this case one has 
to look to the provisions of the Code of Civil 
Procedure in order to discover the relevant 
provisions of law which bear on this question. 


(9) First of all, we may refer to the pro¬ 
visions of O. 20 Rr. 1 to 3 and Order 41, Rules 
30 and 31 of the Civil Procedure Code. Order 
20, Rule 1 provides that the Court, after the 
case has been heard, shall pronounce judg¬ 
ment in open court, either at once or on some 
future date of which due notice must be given 
to the parties or their pleaders. Rule 2 of 
I he same Order provides for the delivery of 
a judgment written, but not pronounced by 
the predecessor. Rule 3 provides: 

“The judgment shall be dated and signed by 
the Judge in open Court at the time of pro¬ 
nouncing it and, when once signed, shall 
not afterwards be altered or added to, save 
as provided by S. 152 or on review.” 

The provisions of Rule 3 clearly indicate that 
the judgment has to be dated and signed at 
the time it is pronounced. 

A contention has, however, been raised be- J* 
fore us that Order 20 Rule 3 is not applicable 
to the High Court. In urging this point, lear¬ 
ned counsel appears to have overlooked a 
recent decision by a Full Bench of this Court. 
The question whether O. 20 R. 3 would apply 
to a case decided by the High Court has been 
decided and answered in the affirmative by a 
Full Bench of this Court in the case of — 
‘Allah Rabul Almin v. Ganga Sahai’, AIR 
1947 All 211 (FB) (I). The facts of the case 
were these: A civil revision under S. 115, Civil 
P. C. was dismissed by a learned single Judge 
of this Court. The learned counsel appearing 
for the applicant was not present at the time 
of the hearing. The case was, however, decid¬ 
ed on its merits. The learned single Judge 
felt satisfied, after going through the record, 
that if was not a fit case, in which he would 
interfere with the order passed by the court 
below Thereafter judgment was delivered on 
merits and it was signed, but before it could 
be actually sealed under R. 8 of Chapter VII 
of the High Court Rules, the learned counsel 
appeared and prayed for a rehearing It was 
in these circumstances that the question arose 
whether it was open to the learned single 
Judge who had heard and decided the revi¬ 
sion in the first instance to rehear the case y 
and, if need be, to alter the judgment which - 
he had already given. This was one of the 
two questions which were considered ard de¬ 
cided by the Full Bench in this case. The de¬ 
cision of the Full Bench makes it clear that 
O. 49, R. 2, C. P. C., as also. Chapter 7 of the 
High Court Rules have nothing whatsoever to 
do with the question whether a Judge can .or 
cannot alter a judgment after a judgment has 
been pronounced and signed by him In tnis 
case it was definitely laid down by the Full 
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Bench that the provisions of Rule 3 of Order 
20 Civil P C. were applicable to judgments 
given by Chartered High Courts in their appel¬ 
late or revisional jurisdiction. Further, it was 
held that the applicability of R. 3 of O. 20 
was not affected in at.y way by the provisions 
of Rule 2 of Order 49, Civil P. C. Consequently 
it was held that it was not competent to a 
Judge of the High Court who has once pro- 
flounced and signed a judgment on merits in 
a revision case ‘ex parte’ before him to recall 
and alter that judgment at ihe request of either 
party. It was laid down that there is no law 
which would justify a Judge in recalling or 
altering a judgment except, may be, in those 
cases where the Court may have inherent ju¬ 
risdiction to rectify its own mistake. 

(10) In the present case, as mentioned 
above, the stage of dating and signing the 
judgment was never reached. It follows, there¬ 
fore, that the jurisdiction of the Court to re¬ 
consider its order, if it deems desirable, and 
order a rehearing of the case continues. By 
reason of the provisions contained in R. 3 of 
0. 20 of the Civil P. C., jurisdiction of the 
Court to reconsider and rehear a case will 
cease only when a judgment has been signed. 
After it has been signed, the judgment cannot 
be altered or added to except as provided by 
S. 152 Civil P. C. or on review. The reason 
seems to be clear. Once a final judgment has 
been pronounced and the transcript has been 
signed, the Court becomes 'functus officio’ so 
far as the particular case is concerned ar.d it 
cannot alter that judgment or order or even 
amend it except with regard to clerical errors 
or on review. So long as that stage has not 
been reached, as in the present case, obvious¬ 
ly the power of the court to reconsider its 

order or rehear a case is not put an end to. 

(11) At this stage, we may briefly refer to 
the case of — ‘Jai Karan v. Panchaiti Akhara, 
Chota Naya Udasi Nanak Shahi’, AIR 1933 All 
49(J), decided by Sulaiman, C. J. After hear¬ 
ing arguments in this case, the learned Chief 
Justice dictated an order in open Court. Im¬ 
mediately after, the counsel appearing for one 
of the parties, made a request that the judg¬ 
ment might not be signed by the learned Judge 
and that the question of limitation arising in 
the case might be further considered This 
request was acceded to by the learned'Judge. 
Later, however, the transcript of the judg¬ 
ment was signed by sheer inadvertence In 
these circumstances, it was held by the learned 
Chief Justice that in exercise of the inherent 
jurisdiction, the High Court can set aside the 
order and rehear the case. Obviously this 
was a case where a mistake committed by the 
Court itself was later set right in the exercise 
of its inherent jurisdiction. This case, there¬ 
fore does not really help us so far as the pre¬ 
sent case is concerned. In the course of argu¬ 
ments, reference was also made to the rules 
contained in Chapter 7 of the High Court 
Ruies. We are, however, quite clear in our 

nrdnds that none of the rules contained in 
•^Chapter 7 of the High Court Rules is really of 
any help to us in deciding the question which 
has arisen in the present case. It is, therefore, 
unnecessary to refer to any of those rules. 

r;iii 2) J 116 Provisions of O. 41, R. 31 of the 

aii L procedure Code, as amended by the 

Allahabad High Court, also make it clear that 

hJ^ Cript .. of $ he Segment dictated to a 

wffft T,,^ ter in ° Pen C0Urt at ^e time 

wnen a Judge pronounces his judgment, shall 


after such revision, as may be deemed neces- 
sary, be signed by the Judge concerned and 
it shall bear the date of the pronouncing of 
the judgment. 

(13) For the reasons given above, in our 
judgment this second appeal has not yet been 
legally disposed of by this Court. We accord¬ 
ingly reject the contention urged by the learn¬ 
ed counsel for the appellant. The case must 
now be put up for hearing and disposal before 
a Bench of this Court. 

B/G.M.J. Order accordingly. 


* A. I. R. 1953 ALL. 419 (Vo!. 40, C. N. 194) 

WALI ULLAH J. on difference between 
RAGHUBAR DAYAL AND MUSHTAQ 

AHMAD JJ. 

Satdeo Pandey, Applicant v. Baba Raghav 
Das, Opposite Party. 

Criminal Misc. No. 14 of 1949, D/- 15-9-1952. 

f*(a) Contempt of Courts Act (1926), S. 
2(1) — Contempt of revenue Court — (Con¬ 
stitution of India, Art. 215). 

Per Wali Ullah J.: The object of the 
provisions of S. 2(1) is to provide for the 
protection of the position of Courts sub¬ 
ordinate to the High Court against unlaw¬ 
ful interference with their judicial func¬ 
tions. For such a purpose, and in such a 
context, the position of an inferior Court, 
i.e., a subordinate Court must be consi¬ 
dered in its totality in relation to the 
High Court and not with reference to a 
particular Act or provision of law under 
which it may happen to be acting at the 
time when an alleged interference with 
its judicial activity occurs. (Para 81) 
Wali Ullah J. (agreeing with Mushtaq 
Ahmad J.; Dayal J. contra) : High Court 
has jurisdiction under S. 2(1) to protect 
against unwarranted attacks all inferior 
Courts, including a revenue Court acting- 
under the Land Revenue Act. Thus, the 
Court of an Assistant Collector, First 

I loco .. w* J_11. v « _ 


Court of an Assistant Collector, First 
Class, functioning under the Land Re¬ 
venue Act is subordinate to the H-gh 
Court for the purposes of S. 2(1). Case 
law Ref (Paras 37, 64, 68, 89) 

Anno: Cont. of Court Act, S. 1 N. 2; S. 2 
W. o. 

(b) Contempt of Courts Act (1926), S 2 — 
Court, meaning of — (Words and Phrases). 

The term “Court” is used in S. 2 in a 
wide sense, as including a tribunal, legal- 
ly aphorized to deal with a particular 
matter judicially. It is enough if the 
tribunal is entrusted with certain judi- 
cialfunctmns which include the function 
of deciding litigated questions according 
to law — Deciding them not arbitrarily, 
but according to certain rules and proce¬ 
dure which ensure that the person called 
upon to decide them acts with fairness 
and impartiality. rPan 

Anno: Cont. of C. Act, S. 2 N. 3 * 

SubordSe mPt ° f Cpurts Act (1926 >» S. 2 — 

In S. 2(1) subordination of a Court to 
the High Court refers to ‘judicial sub. 
ordination’. AIR 1950 All 556, Rel. on. 

Anno: Cont. of C. Act, S. 2 N. 3?*®” ?9> 
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S. N. Dwivedi and Kripa Shankar, for Ap¬ 
plicant; G. A. and C. S. Saran, for The Crown; 
Bhagwan Das Gupta, for Opposite Party. 
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1 Cal 506 

DAYAL J. : A preliminary objection was taken 
at the 'nearing of this petition to the effect that 
this Court had no Jurisdiction to take proceedings 
for contempt of the Court of the Assistant Col¬ 
lector, first class, with respect to proceedings 
pending before it for the correction of papers 
under S. 40, Land Revenue Act (Act 3 of 1901). 

(2) Section 2, sub-s. (1), Contempt of Courts 
Act (12 of 1926) is: 

'Subject to the provisions of sub-s. (3) the High 
Courts of Judicature established by Letters 
Patent shall have and exercise the same Juris¬ 
diction. powers and authority in accordance 
with the same procedure and practice, in res¬ 
pect of contempt of Courts subordinate to 


them as they have and exercise in respect 
of contempts of themselves.” 

The contention for the opposite party is that 
the Court of an Assistant Collector, first class, 
under the Land Revenue Act is not subordinate 
to the High Court and that, therefore, this 
Court cannot take action with respect to con¬ 
tempts committed of that Court. 


(3) It is submitted for the petitioner that the 
Court of the Assistant Collector, first class, under 
the Land Revenue Act, is subordinate to this 
Court on account of this Court having appellate 
jurisdiction over it. Support for this is sought 
in two ways. Firstly, it is argued that appeals 
against decrees passed by such Court under s. 
Ill, sub-s. (3), Land Revenue Act, are appeal- 
able to the District Judge or the High Court 
under the rules applicable to appeals to those 
Courts and that, therefore, in view of this appel¬ 
late jurisdiction this Court will be deemed to 
exercise superintendence over that Court in all 
matters, irrespective of the fact whether orders 
passed in those matters would be appealable to 
or revisable by this Court or not. Secondly, it 
is argued that under para 11 of the Letters 
Patent of the Allahabad High Court this Court 
is a Court of appeal from all civil Courts within 
its jurisdiction. 

(4) It is clear that if this Court has no appel¬ 
late jurisdiction over the Court of the Assistant 
Collector, first class, under the Land Revenue Act, 
that Court cannot be said to be subordinate to 
this Court. 




(5) The provisions of the Land Revenue Act 
make it clear that the Court of the Assistant 
Collector, first class, is subordinate to the higher 
revenue Courts provided in that Act. 

(6) There is no dispute about it. All orders of l 
the Assistant Collector, first class, are appeal- > 
sable to the Collector under s. 210, sub-s. (1), cl. 
(a). Under s. 218 the Commissioner can exa¬ 
mine the record of any case decided or proceed¬ 
ing held by an officer subordinate to him and 
can refer the case, with his opinion, for the 
orders of the Board if the case is of a Judicial 
nature or connected with settlement, or for the 
orders of the Local Government if the case is 
of a non-judicial nature or not connected with 
settlement. Under s. 219 the Board itself can 
call for the record of any case of a Judicial 
nature or connected with settlement and pass 
necessary orders in certain circumstances. Sec¬ 
tion 191 of the Act empowers the Board or the 
Commissioner to transfer any Judicial case, in¬ 
cluding partition cases, from any subordinate re¬ 
venue Court or revenue officer to any other such 
Court or officer competent to deal therewith. It 
shows that a revenue Court trying partition cases 
is subordinate to the Commissioner and the 
Board. Section 5 of the Act provides that the 
control of all judicial matters and of all matters 
connected with settlement under the Act is vest¬ 
ed in the Board. 

(7) It is, therefore, clear that the Board con¬ 
trols the proceedings connected with judicial 
matters in the Courts of the Commissioner, the 
Collector and Assistant Collectors, and that the ' 
Board is the final appellate or revlsional autho- 
rity in connection with the Judicial orders of 
these Courts. Th& Court of the Assistant Col¬ 
lector, first class, must, therefore, be held sub¬ 
ordinate to the Courts of the Collector, the Com¬ 
missioner and the Board. The question then is 
whether the Court of the Assistant Collector, 
first class, under the Land Revenue Act, can also 
be said to be subordinate to the High Court for 
the purposes of proceedings under the Contempt 
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of Courts Act. It cannot be said to be subordi¬ 
nate to the High Court when it is considered 
that the High Court has no power or control 
over it. A Court is subordinate to another Court 
when its proceedings can be controlled by the 
.other by way of appeal or revision. When pro¬ 
ceedings cannot be so controlled, it is difficult 
to imagine how that Court can be subordinate 
*to another Court, however superior the status 
of that Court may be. 

(8) I shall now proceed to examine the first 
contention for the petitioner. 

(9) I may quote here the three relevant sec¬ 
tions, ss. Ill, 112 and 112A, Land Revenue Act. 

“Section 111.—(1) If, on or before the day so 
fixed, any objection is made by a recorded 
co-sharer, involving a question of proprietary 
title which has not been already determined by 
a Court of competent jurisdiction, the Collector 
may either: 

(a) decline to grant the application until the 
question in dispute has been determined 
by a competent Court, or 

(b) require any party to the case to institute 
within three months a suit in the civil Court 
for the determination of such question, or 

(c) proceed to inquire into the merits of the ob¬ 
jection. 

(2) When the proceedings have been postponed 
under cl. (b), if such party fails to comply with 
the requisition, the Collector shall decide the 
question against him. If he institutes the suit 
the Collector shall deal with the case in accor¬ 
dance with the decision of the civil Court. 


(3) If the Collector decides to inquire into the 
merits of the objection, he shall follow the pro- 
• cedure laid down in the Code of Civil Procedure 
for the trial of original suits." 

"Section 112.— All decrees passed under sub- 
s. (3) of the preceding section shall be held to 
be decrees of a Court of civil Judicature of the 
first instance, and shall be open to appeal to the 
District Judge or the High Court as the case 
may be, under the rules applicable to appeals 
to those Courts." 

"Section 112A.— The appellate Court may 
issue a precept to the Collector directing him 
to stay the partition pending the decision of 
the appeal, whether the appeal is pending from 
a civil Court under S. Ill (1) (b) or from the 
Court of the Collector under S. Ill (3). M 

(10) It is admitted, and is clear from the pro¬ 
visions of the Land Revenue Act, that no other 
order of an Assistant Collector, first class, under 
the Land Revenue Act is appealable or revisable 
by the High Court, and that an appeal lies only 
against the decrees referred to in S. 112 of the 
Act. I am of opinion that this particular appel- 
late power of the High Court cannot vest the 
S, C °, Urfc such appellate jurisdiction as 

would give it the power of superintendence over 
that Court and make that Court subordinate to 
this Court, even if that Court can be said to 
be subordinate to this Court with respect to the 
. conne cti °n with which the decrees 
referred to in S. 112 of toe Act were passed. 

b ® notlced that S. 112, Land 

imHcrUrtH Act ’ do !?, not con fer any appellate 
jurisdiction on this Court over the Court 

. the .Assistant Collector first class, it 

Provides that decrees of that Court shall be 

of 1 eC J ees of 0011111 of civU Judicature 

to to* and sha11 be °P en to appeal 

toiwL Judge or the High Court. It 

follows that in essence these decrees are not 
decrees of a Court of civil judicature. They are 


deemed to be decrees of a civil Court and it is 
in view of their being so deemed that an appeal 
is provided to the District Judge or the High 
Court, as the case may be. No appeal to the 
District Judge or the High Court is provided by 
this section against the decree of an Assistant 
Collector, first class, as a decree of a revenue 
Court. A revenue Court as such as not a civil 
Court. If it had been so, there would not have 
been any necessity for S. 112. 

(12) An Assistant Collector, first class, can 
deal with the question of proprietary title raised 
before him during partition proceedings in three 
ways. He can either decline to grant) the applica¬ 
tion until the question in dispute has been 
determined by a competent Court, or require any 
party to institute within three months a suit in 
the civil Court for the determination of the 
question or proceed to inquire into the merits 
of the objection. It is only when the 
Assistant Collector proceeds to inquire into the 
merits of the objection that under S. Ill (3) he 
is required to follow the procedure laid down in 
the Code of Civil Procedure for the trial of origi¬ 
nal suits. There is no provision in the Land 
Revenue Act for appeals or revisions to the High 
Court against the orders of the Assistant Col- 
•lecor in the course of his inquiry into the merits 
of the objection. Such orders must of necessity 
be appealable or revisable by the higher revenue 
authorities which, therefore, must have control 
over these proceedings. It is only after the 
Assistant Collector pronounces his final decree & 
passes the decree that an appeal against that de¬ 
cree is allowed to the Dist. Judge or the High Court 
as the case may be. In the circumstances, the High 
Court or the District Judge would be mainly 
dealing with the question of proprietary title on 
merits and will not be concerned with the pro¬ 
ceedings during the inquiry before the Assistant 
Collector. Such a limited power of interference 
with the decrees of the Assistant Collector, first 
class, cannot, in my opinion, be said to vest anv 
general appellate jurisdiction in the High Court 
over the Court of the Assistant Collector, first 
class. 

(13) It is also to be noticed that even this 
limited power of appeal to the High Court comes 
into existence after the Assistant Collector decides 
to take action in a certain way. The Assistant 
Collector is free to change his mind and ultimatelv 
make orders as contemplated under S. Ill, sub- 
s. (1), cl. (a) or (b). It looks to me odd that a 
Court should be free to make itself subordinate 
to another Court and that its subordination should 
not be definitely provided by enactment establish¬ 
ing that Court. 


(14) I am, therefore, of opinion that such a spe¬ 
cial appellate jurisdiction is a jurisdiction of a 
very iimited character and is to be exercised with- 
m the defined limits. It is too much to say that 
due to such limited power over a particular kind 
of order of the Assistant Collector, first class, the 
High Court can exercise jurisdiction of any larger 
character and exercise superintendence over 
that Court which is specificallv vested under 
section 5 of the Act in the Board of Revenue. 


(I 5 ) Section 224. Government of India Act, pro¬ 
vides that every High Court shall have suDerinten- 

fT r ,* aU cou ^ in *«Ila (or the time being 
subject to its appellate jurisdiction, and that this 
power of superintendence shall not be construed 
to ***? J* [gh °° urt “y jurisdiction to 

S2SS2 0 ? *7 ! ud *™ ent of any inferior Court 
whieh isnot otherwise subject to appeal or revi¬ 
sion. This makes it clear that the High Court 
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cannot interfere with any judicial order of an in¬ 
ferior Court, unless there is special provision for 
appeal or revision against that order. It follows 
that the High Court cannot interfere with any 
order of the Assistant Collector, first class, except 
with an order passed by him under S. Ill, Sub-s. 
(1), cl. (C‘. Power of superintendence implies 
control. I have already indicated that no con¬ 
trol is vested in this Court over judicial matters 
before the Assistant Collector, first class, such con¬ 
trol being vested in the Board of Revenue. I am, 
therefore, of opinion that the provisions of section 
224, Government of India Act, 1935, do not vest 
any power of superintendence in the High Court 
over the Court oi the Assistant Collector, first class 
when it does not possess any general appellate ju¬ 
risdiction over that Court. Even if it can be said 
that, due to this particular limited appellate 
power, the High Court has appellate jurisdiction 
over the Court of the Assistant Collector, first 
class, I am of opinion that it would be a matter 
of grave doubt that in the presence of the provi¬ 
sions of S. 5, Land Revenue Act, this Court can 
be said to have the power of superintendence and 
consequently the power of control over the Court 
of the Assistant Collector, first class. It can be 
only in very exceptional cases, if ever, that two 
independent superior Courts should have superin¬ 
tendence and control over one Court. It is un¬ 
derstandable that the two Courts may have con¬ 
trol over the other Court with respect to different 
matters, but such would not be the case if it be 
held that the Court of the Assistant Collector, 
first class, is subordinate to the Hign Court be¬ 
cause the High Court has power of superinten¬ 
dence over it in view of its exercising appellate 
jurisdiction which itself is to be inferred from such 
a limited power of appeal to the District Judge 
or the High Court against a particular order of 
that Court. 

(1G) The second contention for the petitioner 
that under cl. 11 of the Letters Patent the High 
Court is constituted a Court of appeal from all 
civil Courts under its territorial jurisdiction, that 
the Court of the Assistant Collector is a civil Court 
and that, therefore, the High Court has appellate 
jurisdiction over the revenue Court of the Assis¬ 
tant Collector, first class, appears to me to be with¬ 
out force. In this connection reliance was placed 
on the Privy Council case reported in — ‘Nilmoni 
Singh v. Taranath Mukerji’, 9 Cal. 295 (P. C.) (A) 
I need not discuss that case at present. Suffice it 
to say. that there has been a lot of change in law 
since that case was decided in 1882. In 1887 the 
Bengal, Agra and Assam Civil Courts Act (Act 12 
of 1887) came into force. The Act is described to 
be an Act to consolidate and amend the law re¬ 
lating to civil Courts in Bengal. North-Western 
Provinces and Assam. It would appear, therefore, 
that the Courts which can be said to be civil Courts 
must come within the provision of this Act. Sec¬ 
tion 3 of the Act is: 

“There shall be the following classes of civil 
Courts under this Act. namely, the Court of the 
District Judge, the Court of the Additional Judge 
the Court of the subordinate Judge and the 
Court of the Munsif”. 

It would follow, therefore, that the Court of an 
Assistant Collector, first class, is not a civil Court. 
I need not dilate on this matter, and would refer 
to the Full Bench case of — ‘H. C. D. Mathur v. 
E. I. Rly\ AIR 1950 All 80 (B>. The question be¬ 
fore the Full Bench was whether an authority con¬ 
stituted under section 15. Payment of Wages Act, 
was or was not a 'Court’ within the meaning of 
S. 115, Civil P. C. It was observed 'at page 81' 
column 2: 


“So far as a Court of law, in the wider sense of 
the word, is concerned the tests laid down by 
the Acting Chief Justice in — ‘Works Manager, 
Carriage and Wagon Shops, Mogalpura v. K. g! 
Hashmat', AIR 1946 Lah. 31G (C) might well 
be applied, and it might be held that any per¬ 
son or body of persons, called upon to decide 
any question of right in accordance with judi¬ 
cial principles and a 'tribunal which exercises * 
jurisdiction by reason of the sanction of the 
law’ is a Court. It does not, however, follow 
from this that every such tribunal is a Court 
of civil jurisdiction, to which alone section 115, 

C. P. C. applies. There is a large variety of 
such tribunals, e. g., the revenue and rent Courts, 
the criminal Courts, commissioners for the trial 
of election petitions and special Courts, such as 
those of Special Judges under the U. P. Encum¬ 
bered Estates Act. It cannot be predicted of 
such Courts that they are subject to the powers 
vested in High Courts by reason of S. 115, 

C. P. C.” 

It would follow from the concluding portion of 
the above remarks that revenue and rent Courts 
are not subject to the powers vested in the High 
Court by reason of S. 115, C. P. C. 

(17) Further on it was observed: 

“Thus while the law prevailing in the Agra pro¬ 
vince limits the civil Courts to the classes enu¬ 
merated in the Bengal, Agra and Assam Civil 
Courts Act, the Oudh Act permits the creation 
of such Courts by other enactments”. 

Still further at page 82, column 2 it was observ¬ 
ed: 

“The Code of Civil Procedure regulates the pro¬ 
cedure not only of civil Courts, but of other 
authorities as well. Section 5, C. P. C.. contem¬ 
plates that it might be made applicable to reve- J 
nue Courts also & it has in fact been made so ap¬ 
plicable, with certain modifications, bv the U. P. 
Tenancy Act, but for this reason the Courts con¬ 
stituted under that Act do not become civil 
Courts.” 

1 may sav here that the Land Revenue Act does 
not make the provisions of the Code of Civil Pro¬ 
cedure apnlicable to the proceedings before the re¬ 
venue Court. It provides a special procedure. 

It is only under section 111 (3) that the Assistant 
Collector, first class, has to follow the procedure 
laid down in the Code of Civil Procedure for the 
trial of original suits when he is inquiring into the 
merits of an objection to proprietary title. The 
claim for such a revenue Court to be called a civil 
Court merely because the matters which come up 
for decision before it are of a civil nature will 
not be correct. It would appear that all cases 
which are not of a criminal nature are of a civil 
nature and that, so far as civil cases go, the High 
Court would become the apnellate Court from all 
the tribunals deciding particular tynes of civil 
matters if this contention for the petitioner about 
the interpretation of cl. 11 of the Letters Pa¬ 
tent be accepted. If such was the interpreta¬ 
tion. similar would be the interpretation about 
the High Court being the appellate Court from all 
criminal Courts bv virtue of cl. 11 of the Letters J 
Patent. It would then follow that all Courts, civil > 
or criminal, would be under the appellate jurisdic¬ 
tion of the High Court and would consequently be 
subordinate to it. It would then be futile to have 
used the words “subordinate to them” ih section 

2 (1>. Contempt of. Courts Act. 19?6. as the High 
Court could take action for contempt of all Courts 
which in the nature of things must cither be civil 
or criminal. 

(18) I am. therefore, of opinion that the High 
Court exercises no appellate jurisdiction over the 
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revenue 
patent. 

( 19 ) j have gone through the various cases re¬ 
ferred to by the learned counsel for the petitioner 
during his arguments and I consider them not to 
apply to the present case fully. Reliance is main¬ 
ly placed on the case,—‘Balkrishna H. Phansalkar 
v Emperor’, A. I. R. 1933 Bom 1 <D) for the pro¬ 
position that the High Court exercises appellate 

* jurisdiction and consequently superintendence 
over a Court, some of whose orders, if not all. are 
.appealable to the High Court. This Bombay case 
jelated to a revision case by one who was convict¬ 
ed under the Emergency Powers Ordinance. 

(20) The Ordinance provided for the constitution 
of Courts of criminal jurisdiction, and also provid¬ 
ed for an appeal to the Court of Sessions and to 
the High Court against orders of the Special Ma¬ 
gistrate in certain cases. Orders passing a sen¬ 
tence of transporation or imprisonment for a 
term of less than a year or fine for a sum less 
than Rs. 2000/- were not appealable. Section 51 
further provided in effect that notwithstanding 
other provisions of law, no Court would have 
authority to revise any order or sentence of Spe¬ 
cial Magistrate except as provided under the Ordi¬ 
nance. 

(21) It was contended that the High Court had 
no power of revision or superintendence over the 
Courts constituted by the Emergency Powers Ordi¬ 
nance and, therefore, could not entertain the revi¬ 
sion application. Beaumont C. J. observed at 
page 4’: 

“Under S. 107, the High Court has superinten¬ 
dence over all Courts for the time being subject 
to its jurisdiction. It is not disputed that 
rights of superintendence include not only su- 

i printendence on administrative points, but su¬ 
perintendence on the judicial side too, & that 
•under its power of superintendence the High Court 
can correct any error in a judgment of a Court 
subject to its appellate jurisdiction. It seems 
to me clear that the Special Courts under the 
Ordinance are Courts subject to the appellate 
jurisdiction of the High Court, because under 
S. 39 the High Court has power to hear appeals 
in certain cases. It was suggested by the Advo¬ 
cate General that the Special Courts were not 
subject to the High Court’s appellate jurisdic¬ 
tion because there was no right of appeal to the 
High Court in all cases. But, in my opinion, 
if there is a right of appeal in any case to the 
High Court, the Court from which an appeal is 
allowed is subject to the appellate jurisdiction 
•of the High Court, which can then exercise the 
right of superintendence in respect of all 
matters, and not only those matters in respect 
of which a right of appeal is given”. 

It was observed at page 4: 

“ I will assume for the moment that if the Ordi¬ 
nance had excluded all rights of appeal to the 
High Court, there would have been no right of 
superintendence under section 107, though I 
would observe in passing that the correctness of 
that proposition is not. altogether free from 
doubt, and that there are many decisions of 
this . Court which suggest that even if there be 
mo right of appeal from Courts exercising a form 
• of criminal jurisdiction in the Presidency, never¬ 
theless this Court would, having regard to the 
relations between those Courts and the High 
Court have a power of superintendence”. 
Similarly Broomfield J. stated at page 6: 

"There are authorities for holding that the power 
of superintendence may exist even where there 
Jfc no appellate jurisdiction in the ordinary sense 
at all. But anyhow it has been frequently held 


i 


that a limited appellate jurisdiction is sufficient, 
and appellate jurisdiction is conferred on the 
High Court by S. 39 of the Ordinance itself’. 

(22) This case is, therefore, no authority for 
holding that the power of hearing an appeal in 
a certain contingency only against an order or 
a Court makes that Court subject to the appellate 
jurisdiction of the High Court. It is to be notic¬ 
ed that appeals in cases in which a person was 
sentenced by a Special Magistrate appointed un¬ 
der the Ordinance, to more than four years’ im¬ 
prisonment, lay to the High Court. What the 
High Court has really held was that it was not 
necessary for a Court being subject to the appel¬ 
late jurisdiction of the High Court that appeals 
against all orders passed by that Court should be 
appealable to the High Court. The case merely 
decided that if appeals lay in general against 
certain orders of a Court, that Court will become 
subject to the appellate jurisdiction and conse¬ 
quently to the superintendence of the High Court. 
It is to be noticed that appeals from orders of the 
Special Magistrate appointed under the Ordinance 
lay either to the Sessions Judge or to the High 
Court and did not lie to any other tribunal which 
was independent of the High Court. It is also 
to be noticed that S. 224, Government of India 
Act, 1935 limits the powers of superintendence on 
the judicial side, as I have indicated above and 
bars the High Court from interfering with the ju¬ 
dicial order unless a definite appeal or revision is 
provided against that order. 

(23) Similarly in the case of — ‘Governor of 
Bengal in Council v. Tusharkanti’, AIR 1933 Cal 
118 (E) it was held that the Court of Commissioner 
appointed under the Bengal Criminal Law Amend¬ 
ment Act of 1925, is a Court subordinate to the 
High Court within the meaning of S. 2 (1). Con¬ 
tempt of Courts Act of 1926. Under this Act 
a person convicted on a trial held by the Commi¬ 
ssioner under section 3 (1) of the Bengal Criminal 
Law Amendment (Supplementary) Act. 1925, could 
appeal to the High Court. No right of appeal 
was given to the Local Government against an 
order of acquittal. It was argued that os the 
local Government was not given a right of appeal 
against an order of acquittal, the Court of Com¬ 
missioner was not subject to the appellate juris¬ 
diction of the High Court, it was observed at 
page 120: 

“The jurisdiction to hear appeals from Commis¬ 
sioners is nonetheless appellate jurisdiction, be¬ 
cause the right of appeal from Commissioners 
is less extensive than the right of appeal from 
the ordinary criminal Courts”. 

Reference was made to the aforesaid ‘Bombay 
case’ (D\ This case again is no guide for the 
determination of the question before us. Appeals 
under that Act against the orders of the Commis¬ 
sioners lav to the High Court and to no other 
Court. The High Court, therefore, exercised ap¬ 
pellate power over the Court of the Commissioner 
in general. Merely that certain orders were not 
appealable could not have deprived the High Court 
of its appellate Jurisdiction, and as the Court of 
Commissioner in general was subject to the appel¬ 
late jurisdiction of the Hieh Court, it was a Court 
subordinate .to the High Court. 

(24) In — ‘Advocate General v. Maung Chit 
Maung\ AIR 1940 Rang 68 (P) it was held that a 
Magistrate holding an enquiry under section 176, 
Criminal P. C. was a Court. It was not disputed 
that if he was a Court, the High Court exercised 
superintendence over him and his Court was subor¬ 
dinate to the High Court. This case, therefore, 
does not throw any light on the question before 
us. 
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(251 No help is derived from the case reported the Privy Council case reported in 9 Cal 294 
in — In re Mohandas Karamchand Gandhi’, AIR it was observed : P 295 lA) 


1920 Bom. 175 (G). It was merely observed at 
page 175 that the High Court should extend pro¬ 
tection to the Courts in the Mufassil over which 
it exercises supervision. This is perfectly cor- 

mi. » • . * * 


"The provisions, it may be pointed out for 
appeals under Act 10 of 1859 are on entirely 
different lines from those prescribed in Chota. 
Nagpur Tenancy Act, 1903.” 


mi .. , , * » - — or I 4 V, lOUUi 

rect. The question before us is whether the The case reported in 40 Cal 518(A) wa.s also dis. 
? f 0U .^ ^. rc i ise ? “I? supervision over the tinguished on the lines indicated bv me 


Court of an Assistant Collector, First Class. 

(26) It may be mentioned here that before the 
enactment of the Contempt of Courts Act, Sulai- 
man, J. as he then was, was not prepared to hold 
that the High Court could punish for contempt of 
Court of inferior criminal courts and left this 
question open. He observed at p. 629 in the case in 
—‘Re Hadi Husain v. Nasir Uddin Haider’, AIR 
1926 All 623 (H) 


Muguisnea on me fines indicated by me above 
It was further observed: 

"It would, in our opinion, be anomalous to hold * 
that where, by statute, superintendence over a 
revenue officer is vested, in a particular matter 
in the Commissioner and the Board of Rey^ 
nue, the Revenue Officer should be deemed 
even for the purposes of that particular pro-’ 
ceeding. a Court subordinate to the appellate 
jurisdiction of this High Court.” 


“I prefer to leave the question of contempt of These remarks would fully apply in this present 
inferior criminal Courts still open, for that ques- case . if it he held that the Court of an Assis- 

Jo.. ...1 ...<. * _ . « « k .11 . .4.. m • a . . 


tion does not arise in this case. Owing to 13111 Collector, first class, is subordinate to the 
their respective constitutions there is undoubted- appellate jurisdiction of the High Court in matters 


ly some difference between the criminal Courts in which appeals lay to the Commissioner and 
and the civil Courts. The Criminal Courts are th e Board of Revenue. 


not directly under the High Court to the same (29) It was held by a Full Bench of the Oudh 


extent as the civil Courts are and the High Court Chief Court in — ’Gaya Prasad v. Kalap Nath’ 
does not possess the same power of control over AIR 1929 Oudh 38900, that a District Judge when 

Inn nf t mnrc Iho nmnvn^l P/mi-i. .. il. .m_ __ _».•*« ... ° 


the officers of the criminal Courts. On the other exercising the appellate powers against the orders 
hand the civil Courts are directly and exclusively of the Assistant Collector under the Oudh Rent 
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under the superintendence and control of the Act was not subordinate to the Chief Court 
High Court.” ,, ni T .... _ . . 


io 7 i T*h ii . . . ,. t <30) I may again refer to the Full Bench decl- 

(27) The control which the High Court exer- sion in AIR 1950 All 80(B). It is observed in this 

* A n f \ f r AM ♦ A «■ Aaa A m a a a M At * t a « > ' 


cises over the revenue Courts under the Land case at p. 84: 

........ AAV • a 


Revenue Act is, as shown above, practically 
none. Those Courts are under the control of 
tlie Board of Revenue. 


(28) Reliance was also placed for the peti¬ 
tioner on the case reported in — ‘Kartik Chan¬ 
dra v. Gora Chand’, 40 Cal 518 (I). It was held 
in this case that the Court of Deputy Commis¬ 
sioner when acting in connection with an appli¬ 
cation for enhancement of rent under s. 27, Chota 
Nagpur Tenancy Act, was subject to the appellate 
Jurisdiction of the High Court as the proceedings 
were judicial proceedings and a second appeal 


"A very great difference exists between the 
Workmen’s Compensation Act and the Payment 
of Wages Act, inasmuch as the former Act pro¬ 
vides for an appeal from certain orders of the 
Commissioner appointed under the Act to the- 
High Court while the latter does not provide y 
for any such appeal. Thus under the Work¬ 
men’s Compensation Act, the Commissioner is 
a Court subordinate to the appellate Jurisdic¬ 
tion of the High Court and can well be held 
to be a Court subordinate to the High Court 
for the purpose of S. 115, C. P. C.” 


was allowed to the High Court under the provi- Firstly, it does not amount to a decision of the 
sions of S. 224 (2) of the Act in certain cases. Apart Ful1 Bench that the Court of the Commissioner 

« .. ....... . im rl f kn V 1 (amIpm /""I n Mi I AM A .i Is . 


from any other consideration, this case can be under the. Workmen’s Compensation Act is a 
distinguished on the ground that second appeal Court subordinate to the High Court. It simply 


in certain cases lay to the High Court. If ap- means that the decision of the Patna High Court, 
peals in general in certain kind of cases lay to in the circumstances, can be said to be correct 

W * -»A* .4. s.. . .A A A 1 • A I I % A A % m A A 


the High Court, it may be said that the other with respect to the proposition that the Court of 
Court was subordinate to the High Court. Such the Commissioner under the Workmen’s Compen- 

° ..... _4: 4 .1 1 .1_1! A. 1 . 1.1 M. A 11 


appeals lay when those conditions were fulfilled sation Act, is subordinate to the High Court. It 
and not only when the Court of the Collector is to be noticed that under that Act whatever 

» .... « t At . .ft « I A« MM t 


happened to exercise a certain discretion and appeals are allowed, they are allowed to the Dls- 
passed an order, which not as an order of the trict Judge or to the High Court. No appeal is 

• 9 «« « A . At .. 4.. A % f .V t. t t t . W. A 


Collector but as a decree of a Civil Court, was allowed t-o any other Court which is independent 
made appealable to High Court under a special the Court. 


provision of the enactment. In — ‘Uma Charan (31) In — ‘Bishambhar Nath v. Achal Singh’, 


v. Midnapore Zamindari Co.’, AIR 1914 Cal 890 (J) AIR 1932 All 651 (L), it was held that the Court of 
it was held that the High Court had no juris- the District Magistrate while deciding an appeal 


diction to exercise the power of superintendence under s. 318, Municipalities Act, was not subordi- 
it possesses under S. 15, High Courts Act, 1861, in nate to the High Court and accordingly no revl- 


relation to a proceeding for settlement of fair slon lay to the High Court, Iqbal Ahmad J. ob- 
rents before a Revenue Officer under S. 85, Chota served at p. 652: 


Nagpur Tenancy Act, 1908. It was observed at 
p. 892: 

“But where a Court is made subordinate to the 
appellate jurisdiction of a tribunal different 
from and in no way subordinate to this Court, 
it cannot reasonably be held that the Court is 
subordinate to the appellate Jurisdiction of this 
High Court.” 

Referring to the various cases holding that the 
High Court had Jurisdiction to interfere with the 
orders of the Collectors and the Deputy Collec¬ 
tors under Act 10 of 1859, which cases included 


“It appears to me, however, that a Court can be 
said to be subordinate to another Court only if S 
the latter Court has appellate or revisional Juris¬ 
diction or power of superintendence given to it 
by some statutory provision over the former 
Court and that the mere authority to decide 
a reference does not necessarily make the Court 
making a reference subordinate to the Court 
deciding the same. Further, as by s. 115 this 
Court is given revisional powers only with re¬ 
ference to cases decided by subordinate Courts, 
that section can only have reference to Courts 
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over which this Court has a judicial and not of the Court of King's Bench. From the most 
« V ?nrpiv administrative nower." ancient times that Court exercised functions 

..a* 5 , further observed at p. 652: which belonged to no other Court in the King- 

“The mere fact that under certain circumstances dom. ....... They do serve toi si ow 

the District Magistrate is authorised to make the very great trust reposed in 

references under the Municipalities Act to this King s Bench in respect of its control and 

Court, cannot, in my opinion, be a justification superintendence of all inferior Courts, and tnat 

for holding that the District Magistrate is sub- it is in a special manner the guardian and pro- 

ordinate to this Court in matters coming under tector of public justice throughout the iung- 

the Municipalities Act.” dom.” 

This case tends to support my view to the effect Later on. after considering the principle which 

that the mere fact that an order under s. Ill (c), is the root of and underlies the cases in which 

Land Revenue Act, by an Assistant Collector, first persons have been punished for attacks upon 

class, is under s. 112 of that Act deemed to be a Courts and interferences with the due execu- 

decree of a civil Court and is made appealable tion of their orders, Wills J. remarked at P. 42: 

to the District Judge or to the High Court as the “if it is to be secured at all in the case of the 
case may be, does not justify holding that an inferior Courts it can only be secured by the 

Assistant Collector, first class, is subordinate to action of this Court, for they have not the 

this Court in other matters coming under the power to protect themselves; and if it be true 

Land Revenue Act. that the King’s Bench is in any sense the 

(32) I do not consider that the decision of the ‘custos morum’ of the Kingdom, it must be its 

Judicial Committee in — ‘Emperor v. Shibnath function to apply with the necessary adapta- 

Banerji’, AIR (32> 1945 P. C. 156 (M), is of any tions to the altered circumstances of the pre¬ 
help in determining the question before us. There sent day the same great principles which it 

a Home Minister was held to be an officer sub- has always upheld. ‘Law’, to use the words 

ordinate to the Governor within the mean- of Lord Coleridge, 'grows; and though the prill¬ 
ing of s. 49 (1), Government of India Act. 1935, ciples of law remain unchanged, yet (and it is 

because it was the Governor who was the one of the advantages of the common law) 

appointing authority and had the power to dis- their application is to be changed with the 

tribute work between the ministers. No such changing circumstances of the time.” 


to the District Judge or to the High Court as the 
case may be, does not justify holding that an 
Assistant Collector, first class, is subordinate to 
this Court in other matters coming under the 
Land Revenue Act. 

(32) I do not consider that the decision of the 
Judicial Committee in — ‘Emperor v. Shibnath 
Banerji’, AIR (32> 1945 P. C. 156 (M), is of any 
help in determining the question before us. There 
a Home Minister was held to be an officer sub¬ 
ordinate to the Governor within the mean¬ 
ing of s. 49 (1), Government of India Act, 1935, 
because it was the Governor who was the 
appointing authority and had the power to dis¬ 
tribute work between the ministers. No such 


consideration exists in considering the question Later on at p. 42 Wills J. observes: 


of subordination of the‘Court of an Assistant Col¬ 
lector, first class, under the Land Revenue Act 
to this Court. 

(33) I; therefore, find nothing in the case law 
to support the contention of the petitioner. 

(34) It appears to me wrong to infer the powers 
of this Court with respect to th e contempts com¬ 
mitted of Courts which are of lower status than 
the High Court by keeping in view the powers 
which the Court of King’s Bench in England has 
for punishing the contempts of inferior Courts. 
It is under the common law that the King’s Bench 
exercises the power to punish contempt of Courts 
inferior to it. No other superior Court in England, 
which is also a Court of record, exercises such 
powers merely on the ground that it is a superior 
Court and a Court of record. The Court of 
King’s Bench appears to control all proceedings 
of the inferior Courts and it is in view of this 
consideration that it exercises power of punish¬ 
ing contempt of those Courts. 

(35) The question about the power of King’s 
Bench to punish contempt of inferior Courts 


“The preservation of the stream of justice in the 
case of other Courts could affect no other 
Court than that which was exercising the juris¬ 
diction. They were not the custos morum 
(to use Hawkins’ phrase) in any sense analog¬ 
ous to that which the phrase bears when appli¬ 
ed to the King’s Bench, whose peculiar func¬ 
tion it was to exercise superintendence over the 
inferior Courts and confine them to their pro¬ 
per duties. This, however, as it seems to us, 
was only one exercise of the duty of seeing 
that they did impartial justice, and if and 
when the attainment of that end required 
that the misdeeds of others should be corrected 
as well as the misfeasances of the inferior 
Courts themselves, it seems to us that it is no 
departure from principle, but only its legiti¬ 
mate application to a new state of things, if 
others whose conduct tends to prevent the due 
performance of their duties by those Courts 
have to be corrected as well as the Courts 
themselves.” 

(36) In — ‘Rex v. Editor of the Daily Mail’, 


was left open in - ‘Rex v. Parke’, (1903) 2 K. B. 0921) 2 K. B. 733(P), Avory J. remarked at p* 

432 (N), even though Wills, J. remarked at p. 752. after quoting from (1906) 1 K. B. 32^0) 
442: “Thp f \f fr.haf ’-1 _J. 


"This Court, "the High Court”, exercises a vigi¬ 
lant watch over the proceedings of inferior 
Courts, and successfully prevents them from 
usurping powers which they do not possess, or 
otherwise acting contrary to law. It would 
seem almost a natural corollary that it should 
possess correlative powers of guarding them 
unlawful attacks and interferences 
with their independence on the part of others ” 
“Was later held in — ■ Rex v. Davies', (1906) 
IK.B.32 (O), that the King’s Bench Division has 
the power to punish contempts of inferior Courts 
in coming to such a conclusion Wills J. remark- 


'The result of that Judgment is to show that 
wherever and whenever this Court has power 
to correct an inferior Court, it also has power 
to protect that Court by punishing those who 
interfere with the due administration of jus¬ 
tice in that Court, it is admitted that 
this Court always had had jurisdiction to cor¬ 
rect courts-martial either by the process of 
certiorari or by prohibition, and. that being 
so, it appears to follow from this judgment in 
the case of — 'Rex v. Davies'. (D) that the 
Court also has power to protect a court-martial 
by punishing those who interfere with the due 
administration of justice in it.” 


^d at p 37 • - -—j uowbc m 

"The present King's Bench Division of the Hieh of th f Ki * 8 ’ s ®ench exercises power 

C=ur? stand, to V pE S aS n tte. th 4S <£££" not 

Superior Courts of Common law, and besides thev are Sfth t £®? 1urts ' but \ because 

representing the powers and exercising the au£S KiX’s Benchexe?<SSJ^5 0ver . whom the 
rity of the Courts of Common Piets and M °L corr l ctio J 1 - If ^e 

cheauer inherits all the junction and powers 3 ?t?R 
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As this Court has no power of correcting the 
proceedings of the Court of an Assistant Collector, 
first class, it cannot on the basis of English law be 
said to have the power of punishing contempt of 
those Courts. 

(37) I am, therefore, of opinion that the Court 
of the Assistant Collector, first class, under the 
Land Revenue Act is not subordinate to the 
High Court and that, therefore, the High Court 
has no jurisdiction to take proceedings for 
contempt of the Court of the Assistant Collector, 
first class, under the Land Revenue Act. I would, 
therefore, allow the preliminary objection. 

(33) MUSHTAQ AHMAD J. :This is an applica¬ 
tion praying that the opposite party be committed 
for contempt of Court, the alleged contempt being 
of Mr. G. S. Seth, S. D. O., Salimpur, district 
Deoria. 

(39) The basis of the charge was that the op¬ 
posite party had sent a letter to the said officer 
on 16-9-1947, with reference to a proceeding for 
correction of entries then pending in his Court. 
Those proceedings had been initiated by one Sia 
Ram against one Vidyarthi Das in respect of a 
certain property appertaining to what is known 
as the Lakhna Asthan. 

(40) The letter in question did not, in fact, pur¬ 
port to have been addressed to Mr. G. S. Seth. It 
may, however, be rendered into English as follows: 

“Sri Baba Vidyarthi Dasji is the Mahant of 
Lakhna Kuti. On the 30th July 1947, at noon 
I went and stayed there for some time. I learnt 
from the people, old, young, tenants, banyas, 
zamindars and cultivators that the Asthan was 
his. A certain old worker in the Post Office, who 
has no connection with this Kuti, has raised a 
dispute alleging the same to be his and only 
to cause harassment.” 

There can be no doubt that this letter did refer 
to the proceedings then pending in the Court of 
Mr. G. S. Seth, Sub-Divisional Officer as there 
is no suggestion tiiat it had reference to any 
other proceeding initiated against Baba Vidyarthi 
Das. The opposite party was himself present in 
Court on the first day of hearing, and there was 
no indication of any desire in his behalf to nega¬ 
tive this position. Nor had any attempt been made 
by him in his counter-affidavit in this case to 
suggest that the allusion in the letter was to any 
other proceeding by Sia Ram who was in fact, a 
'post office worker'. Indeed, the opposite party 
tried to justify the contents of the letter in paras 
7 and 8 of that affidavit. 

(41) A preliminary objection was taken by Mr. 
C. S. Saran, learned counsel for the opposite 
party, to the hearing of this application on the 
ground that the alleged contempt being of a 
revenue officer in respect of proceedings under the 
Land Revenue Act, this Court had no jurisdiction 
to entertain the same, as that officer was not 
'subordinate' to it within the meaning of S. 2, 
sub-s. (1), Contempt of Courts Act, 12 of 1926. 
That sub-section reads as follows : 

"Subject to the provisions to sub-s. (3) the High 
Court of Judicature established by Letters 
Patent shall have and exercise the same juris¬ 
diction, powers and authority, in accordance 
with the same procedure and practice, in respect 
of Contempts of Courts subordinate to them 
as they have and exercise in respect of con¬ 
tempts of themselves.” 

The decision of this preliminary objection would 
entirely depend on the scope to be assigned to 
the words "Courts subordinate” in the above 
section, that is to say, in this case, on whether the 
Sub-divisional Officer, Salimpur was, under S. 2 
*(1) of tfca said Act, a "Court subordinate” to the 


Das (Mushtaq Ahmad J.) A. I. R, 

High Court. There can be no doubt that that 
officer was a *Court’, as defined in S. 3, Evidence 
Act, which provides that 

“ •Court* includes ail Judges and Magistrates, 

& all persons, except arbitrators, legally autho^ 
rised to take evidence.” 

(42» The difficulty arises with regard to the 
meaning and implications of the word 'subordi¬ 
nate' in S. 2(1), Contempt of Courts Act. This, in * 
my view, should be determined from certain general 
stand-points and not on a narrow and restricted 
meaning of the word, as normally ascribed to it 
in judicial proceedings. The question having 
arisen in connection with a charge of contempt 
of Court, it must be considered not only in this 
narrow perspective but also in the background 
of the previous history of the law dealing with 
the jurisdiction of the High Court to punish con¬ 
tempt of Courts of inferior jurisdiction. It would 
also be necessary to consider the question in the 
right of certain well known rules of inter¬ 
pretation of statute, in so far as they bring into 
prominence two divergent aspects, each leading 
to a different consequence. Lastly, it would be 
useful to examine the case-law on the point and 
eventually to see whether all these different 
considerations lead to the result at which I have 
arrived, namely that a Sub-divisional Officer is 
a Court 'subordinate' to the High Court within 
the meaning of S. 2(1), Contempt of Courts Act. 

(43) The literal meaning of the word 'subor¬ 
dinate' in Webster’s Dictionary is 'inferior in 
order, nature, importance or the like* and as a 
noun it is described as ‘one who stands in order 
or rank below another'. The word 'inferior' in the 
same dictionary is described as 'of lower degree 

or rank in any scale’ or 'of less importance, value j 
or merit’ and is shown as synonymous with 'subor¬ 
dinate'. 

(44) An examination of the law relating to con¬ 
tempt in England would undoubtedly reveal that 
inferiority in rank was always taken as a test of 
subordination to a higher Court 'in matters 
relating to that offence’. The Court of the King’s 
Bench exercised an extensive jurisdiction in 
punishing contempt of inferior Courts, though not 
so much as a Court of record as by virtue of Its 
being a 'custos morum’ under the common law. 
The contempt committed was not considered to 
be so much of the Judge as of the sovereign whom 
he represented, and it was popularly accepted 
that any attempt to undermine his dignity or to 
interfere in his administration of Justice was to 
pollute the stream of jusice and bring about a 
state of affairs which the law could not sanction. 
The two leading cases on this point are those of 
'(1903) 2 K. B. 432 (N) and (1906) 1 K. B. 32 (O) ),’ 
the judgment of the Bench in each case being 
delivered by Wills J. At p. 442 of the former 
report the learned Judge observed as follows: 

"Many inferior tribunals are not Courts of record, 
and, therefore, have no means of checking 
practices of the kind with which we are dealing. 
Many of them sit only at long intervals, and. 
before they can do anything to interfere with 
such offences against public justice, all the 
mischief possible may have been effectually done. 
This Court exercises a vigilant watch over tne 
proceedings of inferior Courts, and successfully 
prevents them from usurping powers which 
they do not possess, or otherwise acting con- 
trarv to law. It would seem almost a natural 
corollary that it. should possess correlative 
powers ' of guarding them against unlawful 
attacks and Interference with their indepen¬ 
dence on the part of others.” 
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Later ‘on page 443,’ the learned Judge, adopting 
the dictum ol Wright J. said that 
"We should hesitate long, before casting any 
more doubt than may already exist upon the 
capacity of this Court to deal by proceedings 
for contempt with cases in which attempts are 
made to pollute Uie stream of justice, and to 
interfere with its proper and unfettered 
administration by Courts which possess no 
adequate means of protecting themselves in 
this respect." 

In the latter case ‘(190G> 1 K. B. 32 (O)’ the same 
learned Judge at p. 39 quoted with approval S. 4 
of Howkins’ Pleas of tne Crown, Bk. 2, C. 3, 
to the effect that 

"Neither is it necessary in a prosecution of any 
such offence in this Court to show a precedent 
of the like crime formerly punished here, 
agreeing with the present in all its circum¬ 
stances, for this Court being the 'custos morum’ 
of all the subjects of the realm, ‘wherever it 
meets with an offence contrary to the first 
principles of common Justice,’ and of dangerous 
consequence to the public, if not restrained, 
will adapt such a punishment to it as is suitable 
to the heinousness of it”. 

Again, 'on page 40', it was remarked: 

"But what possible difference in principle can 
there be in respect of direct attacks upon 
Courts or judges, and of writings, the tendency 
of which is to deprive the inferior Courts before¬ 
hand of the possibility of doing even-handed 
and impartial justice according to the due 
course of law?” 

The position was further affirmed in the follow¬ 
ing emphatic words: 

"The mischief to be stopped is in the case of the 
inferior Courts identical with that which exists 
when the due administration of justice in the 
Superior Courts is improperly interfered with. 
The reason why the Court of King's Bench did 
not concern itself with contempts of the other 
superior Courts was that they possessed ample 
means and occasions for protecting themselves. 
Inferior Courts have not such powers, although 
some of them, quarter sessions for example, 
try many more cases than are tried at assizes 
and have a very extended and important juris¬ 
diction. The danger is perhaps greater to them 
than it is to the Superior Courts of having 
their efficiency impaired by publications such 
as those which have given rise to the present 
proceedings." 

A few years later, the question again arose of 
the jurisdiction of tho King's Bench to punish 
contempt of inferior tribunals, and in '( 1921 ) 2 
K. B. 733 (P) it was held that a Court-martial was 
an ‘inferior Court- within the meaning of the 
judgment in ‘(190S) 1 K. B. 32(0)’. Referring to 
the latter case Avory J. remarked that: 

"the result of that judgment is to show that 
wherever’ and whenever this Court has power 
to correct an inferior Court it also has power 
to protect that Court by punishing those who 
interfere with the due administration of Justice 
in that Court. 

(45) The above passages leave no doubt that 
“ Eng’and it was generally recognised that the 
Mrnrt of the King’s Bench had full authority to 
punish contempt of all inferior Courts, and the 
main test applied was whether the Court aggrieved 
stood in a lower rank with reference to that 

J ,rI ? c JP 1 . e imder, yin& the rule was 
that the Court of the King’s Bench, as the guar- 
JSSJF *°od conduct in the realm and supreme 

«+ the i. dlgnlty and independence of 
inferior Courts, had full jurisdiction to punish 
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persons guilty of contempt not only of itself but 
also of those other Courts and tribunals which 
stood in a lower scale. One of the questions to be 
considered in the present case would be whether 
the same principle was applicable in this county 
also or, on the contrary, a different rule prevailed, 
and if so, for what particular reasons. 'Prima 
facie’, there appears to be no basis for any varia¬ 
tion on the point in this country, for the obvious 
reason that the principles governing the rule 
appear to be of general application as serving a 
common policy. 

(46) In India the Supreme Court of judicature, 
which was the predecessor of the Calcutta High 
Court, was under cl. (2i of its Charter granted 
under 13 George, III, c. 63, made a Court of 
record. The same position was conferred on the 
Calcutta High Court under its Letters Patent. 
The Allahabad High Court was also under cl. 1 
of its Letters Patent made a Court of record, 
and the recognition was maintained by S. 220, 
Government of India Act, 1935, as adapted by the 
India (Provisional Constitution) . Order 1947. 
By virtue of this, the High Court had inherent 
power of punishing its own contempt, long be¬ 
fore the Contempt of Courts Act 12 of 1926 was 
passed. This was affirmed by the Judicial Com¬ 
mittee in — ‘Surendra Nath Banerjee v. The 
Chief Justice and Judges of the High Court at 
Fort William in Bengal’, 10 Cal. 109 (Q>. It was 
clearly pointed out 'in the matter of K. Venkat 
Row.’ 12 Ind. Cas. 293 (Mad) (R) that the High 
Court had the same power as the old Court of the 
King's Bench. This position is indeed not 
challenged. 

(47) The scope of the jurisdiction to punish its 
own contempt has even been extended to areas 
outside the territorial jurisdiction of the High 
Court, as would appear from — ‘Kilachand Dev- 
chand & Co.. Ltd. v. Ajodhya Prasad Sukhanand 
& Co.*, AIR 1934 Bom 452 (S) and the well known 
ruling of this court in — 'Emperor v. Beniamin 
Guy Homiman’, AIR 1945 All 1 (T). Mujumdar J. 
in — 'Onkermull Jalan v. Padampat Singhania’, 
53 Cal. W. N. 310 (U» in this connection held that 

"in matters of contempt the High Courts which 
have inherited the powers of the Supreme Court 
exercise somewhat extra-ordinary jurisdiction, 
and the powers are arbitrary. Consequently 
no territorial limitation should be put in case’s 
of contempt which is really a contempt against 
the Sovereign, when neither any statute nor 
the provisions of the Charters expressly put 
such limitation”. 

I mention these cases only as illustrating the 
tendency to give a wide jurisdiction to the High 
Court to punish contempt, though of itself, for'a 
very sound reason, namely that nothing should 
be allowed to contaminate the administration of 
justice, and none found guilty of it should go with¬ 
out punishment. 

(43) An examination of certain cases in this 
country would also lead to the position "that the 
High Court has power to punish contempt of in¬ 
ferior Courts. In the Full Bench case in 'AER 
1920 Bom. 175, (G) Marten J. remarked that 
"It makes no difference. I think that the alleged 
abuse hero was of a District, and not of a High 
Court Judge. — ‘Rex v. Davies’. (1906) 1 KB 
32(0) shows that in England the High Court has 
power to protect the Courts of inferior jurisdic¬ 
tion and that in a proper case it should do so 

1 rr n £ ! he same power exists 111 fctdia. and that 
subject to the precautions which Lord Russell 
mentions on pp. 40 and 41 this Court should ex¬ 
tend its protection to all Courts in the mufassil 
over which it exercises its supervision 0 . 
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(49) Quite recently the Judicial Committee in 
— 'A. I. R. 1945 P. C. 158 (M), reversing the judg¬ 
ment of the Calcutta High Court in — ‘Emperor 
v. Hemendia Prosad’, AIR 1939 Cal. 529 (V) held 
that the Home Minister was an oiiicer "subordinate" 
to the Governor within the meaning of S. 49 
(1), Government of India Act; 1935. The basis 
of the view obviously was that the Home Minister 
stood in a position of inferiority to the Governor, 
although this was not a ‘subordination’ in which 
that word was generally known. 

(50» The policy I mentioned at the outset, name¬ 
ly to authorise the highest Court to protect the 
honour and prestige of all inferior Courts is found 
illustrated in a variety of ways. The Madras 
High Court in *12 Ind. Cas. 293 (Mad) (R». already 
relerred to by me in another connection held that, 
on principle, there was no reason why there 
should be a distinction between cases o i contempt 
of inferior civil Court and contempt of an infe¬ 
rior criminal Court. The Rangoon High Court 
in ‘AIR 1940 Rang. 63 (F> at page 70 pointed out 
that a Magistrate, holding an enquiry into the 
cause of death, who must come to a finding as to 
what caused that death came within the defini¬ 
tion of a ‘Court/, and that that word was used in 
the Contempt of Courts Act in that wider sense. 
The learned Judges observed that such a Magis¬ 
trate was a Court ‘inferior’ to the High Court for 
the purposes of S. 435, Criminal P. C. and that 
the words “subordinate Court” in the Act were 
used in a wide sense as including any Court over 
which the High Court had superintendence for 
the purposes of S. 85, Government of India Act, 
1933, that is to say, all Courts subject for the time 
being to its appellate jurisdiction. Sulaiman J., 
no doubt, in ‘AIR 1926 All. 623 (H) left the ques¬ 
tion of the subordination of criminal Courts to 
the High Court in cases of contempt open. I 
shall deal later with the implications and scope 
of the word ‘superintendence’ and the word ‘ap¬ 
pellate’ in proper context. 

(51) There can, thus, be no doubt that the test 
of the High Court’s jurisdiction over another 
Court was the comparative inferiority of the Court 
over which such jurisdiction was claimed, without 
meaning that this inferiority necessarily subjected 
the inferior Court in every detail to a position ol 
control by and subordination to the High Court. 

(52) Learned counsel for the opposite party 
pressed his objection to the hearing of the present 
application also with reference to the provisions of 
S. 224 (1), Government of India Act, placing it 
along side the previous law as contained in S. 15, 
High Courts Act of 1865, and section 107, Govern¬ 
ment of India Act of 1915’. The former provid¬ 
ed ‘inter alia’ that 

“Each of the High Courts established under this 

Act shall have superintendence over all Courts 

which may be subject to its appellate Jurisdic¬ 
tion.” 

and the latter also embodied the same provisions. 
The present Act of 1935, in section 224 (1) of it, 
reproduces the same law with a slight verbal 
change. The argument was that this Court could 
not be conceived as having a right of superinten¬ 
dence over any other Court in the country, unless 
the latter was subject to its ‘appellate jurisdic¬ 
tion’ and that a Court acting under the Land Re¬ 
venue Act, not being subject to such jurisdiction, 
did not come within the scope of superintendence 
of the High Court. The question would depend 
on the meaning of the words ‘appellate Jurisdic¬ 
tion’. If the revenue Court could be deemed to 
be under the appellate jurisdiction of the High 
Court, it would also be subject to the superinten¬ 
dence of the High Court. Such superintendence 
may or may not exist, where t^e other Court is 


not subject to the appellate jurisdiction of the 
High Court. On that question there is a good 
deal of divergence in the case-law, some cases 
holding that there may be superintendence exer¬ 
cised by the Hign Court even where it only exer- 
c.ses a power of revision, and not of appeal, over 
another Court, and some denying the superinten¬ 
dence altogether. For the purposes of the pre¬ 
sent case, in the first instance, I propose to con- * 
sider whether the revenue Court can be regarded 
to be under the appellate jurisdiction of the High 
Court, for, if it can be, then superintendence ’a 
fortiori’ must be implied. I proceed now to con¬ 
sider this. 

(53) The contention of the learned counsel rais¬ 
ing the preliminary objection was that ‘appellate 
jurisdiction’ did not mean such jurisdiction in any 
particular respect, but in all cases coming within 
the ambit of the power of the inferior Court. Sec¬ 
tion 112, U. P. Land Revenue Act provides that 

“all decrees passed under sub-s. (3) of the pre¬ 
ceding section shall be held to be decrees ol 
a Court of Civil Judicature of the first instance 
and shall be open to appeal to the District 
Judge or High Court, or the Judicial Commis¬ 
sioner, as the case may be, under the rules ap¬ 
plicable to appeals to those Courts”. 

That is to say, in matters of title in partition 
suits the revenue Court is to be deemed to be a 
civil Court, and its decree may be appealable in 
certain cases to the High Court. Admittedly, 
there is no other case coming under the Act, in 
which also the High Court may exercise appellate 
jurisdiction. It was contended that such juris¬ 
diction being thus confined to a particular class 
of cases, namely those of title in partition suits, 
and not exercised in any other case under the j 
Act, the revenue Court could not be deemed to J 
be under the ‘appellate jurisdiction' of the High 
Court within the meaning of section 224 (1), Gov¬ 
ernment of India Act, 1935. The learned counsel 
for the applicant, on the other hand, replied that, 
if the High Court enjoyed an appellate jurisdic¬ 
tion over the revenue Court in any respect what¬ 
soever, it could be regarded as a Court having 
‘appellate jurisdiction’ over that Court. That is 
to say, according to him, it was not necessary 
that such jurisdiction may be exercisable in other 
respects also. There is ample authority in the 
case-law which throws lurid light on this question, 
and, in my opinion, it is by no means difficult) of 
solution. 

(54) In — 'Chaitan Patgosi v. Kunja Behari’, 

38 Cal. 832 (W) the Bench, after a consideration 
of several cases, adopted the dictum of Norman 
J. in — ‘Bhyrub Chunder v. Shama Soonderee’, 

6 W. R. 68 (X) to the following effect: 

"It is clear that the Collector’s Court is a Court 
over which at the time of the passing of the 
Charter Act the Sudder Court possessed Appel¬ 
late Jurisdiction, and therefore it is clear that 
the 15th section of the Charter Act gives us 
a superintendence over such Courts for the pur¬ 
pose to which I have already alluded”, 
that purpose being 

“to compel them to do any act which by law they ^ 
should do, to command them to execute all 
powers with which they are vested and to res¬ 
train them from meddling when they have no 
jurisdiction”. 

Proceeding further, the learned Judges, referring 
to a judgment of Sir Barnes Peacock, C. J. and 
D. N. Mitter J. in — ‘Desaratulla v. Nazim Nazir 
Ali’, 10 W. R. 341 (Y) observed that 

“The Execution of Decrees for Rent Act 10 of looi* 
conferred upon the Revenue Courts only a limit¬ 
ed jurisdiction and the High Court under its 
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general power of control had the right to pre¬ 
vent them from exceeding that jurisdiction'’. 

(55) In 40 Cal 518 (I), another Bench following 
the last case held that proceedings on applica¬ 
tion for enhancement of rent were judicial pro¬ 
ceedings, and, in view of the express provisions 
of section 224 (2), Chhota Nagpur Tenancy Act 

. (Beng. 6 of 1908) which allowed ‘in certain cases’ 
a second appeal to the High Court, the Deputy 
M Commissioners, in the performance of their judi¬ 
cial duties under that Act, were subject to the 
appellate jurisdiction of the High Court, This was 
in spite „ of the fact that, under that Act, the 
powers of revision, direction & control was vested 
in the Commissioner and in the Board of Revenue 
and not in the High Court. The case just cited 
had also relied upon the judgment of the Judicial 
Committee in ‘9 Cal. 295’ (P. C.) (A) which was 
a case of a claim to title in a rent suit giving the 
Collector certain powers of deciding the question 
and entitling the party aggrieved by his decision 
to re-agitate the question in the civil Court. The 
question was with regard to the meaning of the 
words “civil Court’’ in S. 77, Execution of Decrees 
for Rent Act, 10 of 1859, and their Lordships re¬ 
marked that: 

“It must be allowed that in those sections (of 
Act 10 of 1859) there is a certain distinction 
between the civil Courts there spoken of and 
the Rent Courts established by the Act and 
that the Civil Courts referred to in S. 77 and the 
kindred section means Civil Courts exercising 
all the powers of Civil Courts, as distinguished 
over suits of a limited class. In that sense there 
is a distinction between the terms, but it is 
entirely another question whether the Rent 
Court does not remain a Civil Court in the 
, sense that it is deciding on purely civil ques- 

* tions between persons seeking their civil right 

and whether, being a civil Court in that sense, 
it does not fall within the provisions of Act 
8 of 1859 (Civil Procedure Code).” 

(56) In AIR 1953 Bom 1 (D) a Pull Bench of 
the Bombay High Court, while deciding the 
meaning of the relevant words in S. 107, Govem- 
ment of India Act, 1915, pointed out that the 
special Courts under the Emergency Power Ordi- 
nance 1932 were Courts subject to the appellate 

?Q rlS thoi he Court » because, under S. 
to® High c °urt had power to hear appeals 

[t belng immaterial that there 
to no riglrt °^ a pP eal the High Court in aU 
cases, because, if there was a right of appeal in 

nn y i° the *?, igh ? ourt ’ the Court fromwhich 

a ? P ^ a L W ^ allowed was subject to the appel- 

!hnn 3 r^ iSd ct 0 + I i of • the ffigh Court which would 
then exercise the right of superintendence in res¬ 
pect of all matters and not only those matters 
in respect of which a right of appeal was given. 

(57) The Calcutta High Court aeain in atr 

Ssd?rHn 118 t (E) ’ f h * ld that tbe High Court had 
l m application for con- 

* 5 ? Commissioner’s Court, even though 
W* JiL a , ppe ?L fro P Commissioner’s Court 

2? ordfn«^ nS1Ve | tl ! a £ the right 0f a PP eal from 
the ordinary criminal Courts in that there was no 

> ordinary right of appeal to the High Court from 

the SSSSS- oner#s Court and that the fact that 
we jUb-maHng power with regard to the Com 

SSK 8 , 00 ”? In <£« taJ GoSS: 

ment was Immaterial, for, under S. 107. the rule- 

SmHo g naTC r tiT aS r i S ?!? et ^ g different fr °m and 
wls ri ? ht of superintendence. This 

“Nlng ^ question certain improper 
^ mrlta Patrika on pi£ 

before the Commissioner ap¬ 
pointed under the Bengal Criminal Law AmencL 


ment Act, 1930. The High Court was held as 
having full jurisdiction to punish the contempt 
committed. 

(58 > A number of cases under the Workmen’s 
Compensation Act arose, in which an order of 
the Commissioner appointed under that Act being 
challenged in the High Court, the question was 
whether he was a ‘Court subordinate to the 
High Court’. It was held that, as S. 30 of the 
Act allowed an appeal to the High Court where 
the amount in dispute was over Rs. 300/-, the 
Commissioner was under such jurisdiction of the 
High Court. Some of these cases are: — ‘Firm 
G. D. Gianchand v. Abdul Hamid’, AIR 1938 Lah 
855 (Z) and — ‘Mt. Dirji v. Smt. Coalin’, AIR 1942 
Pat 33 (Z 1). 

(59) Cornelius, J. in — ‘Sultan Ali v. Nur Hus¬ 
sain’, AIR 1949 Lah 131 at p. 137 (Z 2 ), in a 
case of contempt of a special Tribunal, express¬ 
ed himself thus: 

“The High Court is also the superior Court with¬ 
in the province, charged with the duty of 
setting limits to the jurisdiction of 
all other judicial tribunals or Courts within 
the province, and this imports subordination in 
the latter tribunals qua the High Court. Fur¬ 
ther, if it can be shown that over ‘any part of 
its’ jurisdiction, a tribunal is directly subordi¬ 
nate to the appellate or revisional authority 
of the High Court then it must be held to be 
subordinate to the High Court in the respects 
relevant for the application of S. 115, Civil 
P. C.” 

A Full Bench of this Court (Lucknow branch) 
in AIR 1950 All 80, at p. 84(B), on a review of 
the relevant case-law on this point, made the 
following observations: 

“A very great difference exists between the 
Workmen’s Compensation Act and the payment 
of Wages Act, inasmuch as the former Act 
provides for an appeal ‘from certain orders’ 
of the Commissioner appointed under the 'Act 
to the High Court.'while the latter does not 
provide for any such appeal. Thus under the 
Workmen’s Compensation Act, the Commis¬ 
sioner is a Court subordinate to the appellate 
Jurisdiction of the High Court and can well 
be held to be a Court subordinate to the High 
Court for the purposes of S. 115, Civil P. C.” 

(60) There can thus be no doubt that, where 
a certain order of a Court is subject to an appeal 
to the High Court, that Court is subject to the 
‘appellate jurisdiction’ of the High Court, no 
matter if, against so many other orders of that 
Court, there is no right of appeal to the High 
Court. Any other view would inevitably raise 
the question as to where the line is to be drawn, 
namely in the case of how manv orders there 
should be a right of appeal to the High Court 
In order to make that Court exercise a position 
of control over another Court which may, on 
trmt amount, be deemed to be subordinate to the 
High Court*. I put it repeatedly to the learned 
counsel raising the preliminary objection to de- 
nne the position and. very naturally, he appear¬ 
ed helpless. The ‘number’ of the species of cases 
in which appellate jurisdiction can bv statute 
be exercised by the High Court cannot alone 

k ? e ? xls t t€nce of such jurisdiction in 
the abstract but also the factum of ‘any’ order 

a cer *? f l * ^9 urt being appealable to the High 
ft* ot be^se. an arbitrarv and meaningless 

^ h ^; e v!° be - fixed of toe orders ap- 
High Court to Justify a designa¬ 
tion of the inferior Court as one subtect to the 
appellate jurisdiction* of the High Court Sue* 
a process would neither be logic nor law 
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(61) In the present case, an order of the re¬ 
venue Court under S. 112 at least of the Revenue 
Act be.ng in certain cases appealable to the High 
Court, tne iatter Court would be deemed to be 
exercising an ‘appellate jurisdiction' over the re¬ 
venue Court, and the revenue Court would, on 
that account, be subject to the ‘appellate jurisdic¬ 
tion* of the High Court. 


(62) It wouid be useful to visualise the anoma¬ 
lies resulting from a contrary view in the pre¬ 
sent case and others like this. I repeatedly ask¬ 
ed the learned counsel for the opposite party to 
explain way the Legislature, in case his conten¬ 
tion was right, omitted to protect the dignity 
and honour of Land Revenue Officers against 
such conduct with reference to them as amounted 
to contempt of Court. No answer came. I can¬ 
not imagine that the Legislature should have 
been so lacking- in foresight, so barren prospec¬ 
tively, as not to have foreseen the possibility of 
people encroaching on the freedom and integrity 
of this particular class of onicers, thereby inter¬ 
fering with their judicial functions with impunity, 
when the law, both in England and in India, was 
so jealous of the independence of all Courts and 
Judges and of their immunity from all attacks 
and affronts as a member of the public in any 
manner ventured to commit. Surely there could 
have been no judicial basis for such an illogical 
discrimination between other Courts including 
the High Courts on the one side and officers 
presiding over revenue Courts on the other. And 
yet this would be the result, if a restricted mean¬ 
ing were to be given to the words ‘appellate juris¬ 
diction* in S. 224 (1), Government of India Act. 

(63) The same position is reached by taking 
into account the normal rules of interpretation 
of statutes in England, as also followed in India. 
Maxwell in his “Interpretation of Statutes", 
Edn. 9, pp. 70 and 71, points out that the const¬ 
ruction of a statute should be such as shall 
“suppress the mischief and advance the remedy" 
and, again, on p. 212, observes that, an interpre¬ 
tation, the consequence of which would be to 
lead to an absurdity, must be avoided. In — 
‘Nokes v. Doncaster Amalgamated Collieries, 
Limited*, (1940) A.- C. 1014 at p. 1022 (Z3), Vis¬ 
count Simon' L. C. observed that 

“If the choice is between two interpretations, 
the narrower of which would fail to achieve 
the manifest purpose of the legislation, we 
should avoid a construction which would reduce 
the legislation to futility and should rather 
accept the bolder construction based on the 
view that Parliament would legislate only for 
the purpose of bringing about an effective re¬ 


sult 99 

I am tempted further to quote an observation 
of Dawson-MiUer C. J. in the Full Bench case 
of — ‘Sheo Nandan Prasad Singh v. Emperor*. 
AIR 1918 Pat 103 <Z4), at p. 105 which 
itself was based on — ‘Vachcr and Sons Ltd. 
v. London Society of Compositors*, (1913) A. C. 

107 (Z5): _ . .. 

“I agree that if a statutory enactment is ambi¬ 
guous and capable of two interpretations, one 
is entitled to take into consideration that there 
are certain consequences which it may be 
presumed the Legislature did not intend 
to bring about and to prefer a construction 
which would avoid such consequences rather 
than one which would lead to them.” 

The absurdity of accepting the restricted mean¬ 
ing stressed by the learned counsel for the oppo¬ 
site party for the words “subordinate Court** 
would be to eliminate an imnnrtent class of 
olficers conducting Judicial proceedings in this 


country from the protection enjoyed by all other 
Courts over which the High Court can exercise 
a power of appellate or even revisional jurisdic¬ 
tion. This cannot be conceived as coming with¬ 
in the intention of the Legislature or being sanc¬ 
tioned by any sound legal principle. 


(64) A number of cases were cited by the 
learned counsel for the opposite party in support ' 
of his preliminary objection. I do not propose 
to deal with them in detail, apart from saying 
that they were either cases where the question 
was whether the High Court had revisional juris¬ 
diction over a certain Court or tribunal under 
S. 115, Civil P. C. or were cases in which it was 
contended that a revision lay to the High Court 
under S. 253, Tenancy Act, and it was held that 
that section did not permit the same. Some 
cases were also cited arising under the U. P. Muni¬ 
cipalities Act, wherein it was ruled that the High 
Court had no jurisdiction to entertain a revision 
against an order of an Election Commissioner ap- • 
pointed under that Act. None of these questions 
need be considered in the present case which is 
susceptible of a much simpler solution, depend¬ 
ing on the meaning of the words “subordinate 
Court”. I have already held that, having regard 
to the history of the law of contempt in England 
and also as engrafted in the Indian Legal system, 
both prior and subsequent to the Contempt of 
Courts Act 12 of 1926, followed by the Amendment 
Act 12 of 1937, and also in view of the literal mean- 1 
ing of the words ‘subordinate Court’ in section 
224 (1>, Government of India Act and the inter-, 
pretation of these words in the Indian case-law, 
there is only one conclusion possible, namely that 
the High Court has complete jurisdiction to pro¬ 
tect the honour and dignity of all inferior Courts 
including those, under the Land Revenue Act. 

(65) I would, therefore, hold that the Court of 
Mr. G. S. Seth, S. D. O. Salimpur, was subject to 
the 'appellate jurisdiction’ of the High Court, 
which was vested with a power of superintendence 
over it within the meaning of S. 224 (1), Govern¬ 
ment of India Act, 1935. 

(66) Accordingly, I would disallow the prelimi¬ 
nary objection taken by the learned counsel for 
the opposite party to the hearing of this applica- 


IUU, 

(67) BY THE COURT.— In view of the difference 
>f opinion between us, we order that the case be 
aid before the Hon'ble the Chief Justice for 
ibtaining the opinion of a third Judge on the 
ollowing question: 

“Is the Court of an Assistant Collector. First 
Class, under the Land Revenue Act subordinate 
to the High Court for the purposes of section 
2 (1), Contempt of Courts Act (12 of 1926)?’’ 
(Note. After the reference was made an applica- 
ion was filed by Sri S. N. Dwivedi, the counsel 
hrough whom the applicant had moved the High 
?ourt, that his client did not wish to press the 
pplication. The case was, however, not put up 
or orders and on 10-10-1950, another application 
/as filed by Sri Kripa Shanker Sinha, Advocate, 
hat the application was filed under undue in V_4r 
nee and the applicant wished to proceed with 
he application. Upon this Malik C. J. observes: 
It appears to me that unless it is first held that 
contempt was committed it is no use going fur- 
her with these proceedings. I have said more 
han once that the question whether a party is 
:uiltv of contempt or not is a ^^tor primarily 
or the Court and we cannot allow parties to use 
he proceedings for contempt to wreak their■ p - 
ate vengeance or to further their own inte - 
t is for the Court to decide whether it will or 
vill not take steps to punish for contempt ana 
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W hat punishment, if any, it would award. Learn¬ 
ed counsel has urged that I can consider only the 
point referred to me and cannot consider or pass 
orders on the two applications filed by the appli¬ 
cant The two applications filed on 29th Sep¬ 
tember and 10th October, 1950, may, therefore, be 
put up before the Bench concerned and in case 
the Bench is still of the opinion that the case 
l should be referred to a third Judge, the papers 
•*' may be put up before me for orders. When the 
matter came before the Division Bench, Dayal, 
j. who made the order, said:” 

"As we differed about our having jurisdiction to 
take action with respect to contempt committed 
of the Court of an Assistant Collector, First Class, 
acting under the provisions of the Land Revenue 
Act, it is necessary that that question be first 
decided before we enter into the question of me¬ 
rits. For the same reason we did not hear either 
of the parties on merits on the previous occasion 
and expressed no opinion on that point. We, 
therefore, order that the case be again laid before 
the Hon'ble the Chief Justice for his opinion on 
the point on which we had differed." The matter 
thus was placed before a third Judge who deliver¬ 
ed his opinion as follows:) 

(68) WAL1 ULLAH J. : The question which has 
been referred to me for opinion reads thus: 


"Is the Court of an Assistant Collector, First 
. Class, under the Land Revenue Act, subordinate 
to the High Court for the purposes of S. 2 (1), 
| Contempt of Courts Act (12 of 1926)?” 

Section 2, sub-s. (-1), Contempt of Courts Act (12 
of 1926) stands thus: 

“Subject to the provisions of sub-s (3), the High 
Courts of Judicature established by Letters Pa¬ 
tent, shall have and exercise the same jurisdic- 
tion, powers and authority, in accordance with 
the same procedure and practice, in respect of 
contempts of Courts subordinate to them as 
they have and exercise in respect of contempts 
of themselves”. 

Sub-section (3) reads: 

"No High Court shall take cognisance of a con¬ 
tempt alleged to have been committed in respect 
of a Court subordinate to it where such con¬ 
tempt is an offence punishable under the Indian 
Penal Code”. 

(69) It is thus clear that under S. 2. Contempt 
of Courts Act, this Court has the same jurisdic- 
tion, powers & authority “in respect of contempts 
of Courts subordinate to it", as it has, and exercises 
in respect of contempts of itself. The only limi¬ 
tation, however, imposed on such jurisdiction is 
the one contained in sub-s. (3) i. e. that the High 
Court shall not take cognizance of a contempt in. 
respect of a Court subordinate to it where such 
contempt is an offence punishable under the Indian 
Penal Code. I may here observe in passing that 
as the result of case-law, it is now well-settled 
that under sub-s. (3), the High Court is preclud- 
ed from taking cognizance of a contempt alleg- 
^K^^ av » e b 5 en in respect of a Court 

t0 1 ^ nly when such contempt is 
K v.rfl 6 “p contem P t ' the Indian Penal 

• U3B 7ll d W ,™ Per £ V - ^“ath Prasad', AIR 
A ’' 358 <Z6). The view taken in this case 

HUPS* by ~ a J U ’J Bench of three learned 
nSfv in ^ Court to which i myself was a 
An rl} n — State v. Brahma Prakash’. AIR lQ^n 

The High CoS’ of Patna" 

Lah ore and Nagpur have also taken the 
iQ?J e vide —'Kaulashia v. Emperor’ AIR 

“2 - ‘Dhamidhar Sixigha Roy 

^ C ? andra '- Am 1932 ™ 705 (Z9). — 
Bennett Coleman & Co. Ltd v G 9 

AIR 1930 Lah 917(Z10) and — ‘Sub^Judge, Ftat 


Class, Hoshangabad v. Jawahar Lai Ram Chand’, 
AIR 19i0 Nag 407 (Zll). 

(70) Again, it must be borne in mind that the 
Contempt of Courts Act does not create any fresh 
powers at all. It merely recognises the fact that 
such powers already existed. It no doubt seeks 
to deiine and limit the powers. Professedly, the 
Act was passed to remove douots as to the powers 
of a High Court to punish contempts of ‘subordi¬ 
nate courts”. Later by the amending Act of 1937, 
the word “subordinate” was omitted. The Act is 
not described as a codifying and consolidating 
Act, nor are its contents such as would make the 
Act a codifying and consoi.ciating piece of enact¬ 
ment. It seems to me, therefore, that it is not 
permissible to construe it as such. Further, it is 
clear, to my mind, that the quantum of authority 
and powers possessed by the High Court, prior 
to the passing of the Contempt of Courts Act 
which came into force on 1-5-1926, would have 
a very important bearing on the question which 
has to be decided. Prior to the enactment of 
this Act, High Courts in India, so far as the 
law of contempt of Courts was concerned, acted 
entirely in accordance with the principles follow¬ 
ed by English Courts. It is, therefore, very 
necessary to bear in mind the principles of English 
law relating to contempt of Court while inter¬ 
preting the Indian enactment. It seems to me 
that the provisions of sub-s. (1) of S. 2 of the 
Act have to be interpreted against the background 
afforded by the English Law relating to con¬ 
tempt of Court. 


Kilt me law reiaung to contempt of Court 
in England clearly shows that the Court of King’s 
Bench possessed extensive powers for punishing 
contempts of inferior Courts. This was under 
t-he Common law. The Court of the King’s 
Bench was undoubtedly a Court of Record and 
under the Common law it had always been look¬ 
ed upon as a ‘custos moram’ (guardian of the 
morals) of the Citizens of the Realm. In the 
leading case of (1903) 2 K. B. 432 (N), Wills, J. 
delivering the judgment of the Court, observed 
at p. 442: 

“Many inferior tribunals are not Courts of re¬ 
cord, and therefore, have no means of checking 
practices of the kind with which we are deal- 
ing. Many of them sit only at long intervals, 
and before they can do anything to interfere 

K , 0ffenc ^ against P ublic all 

the mischief possible may have been effectuaUy 

Svpr' thPifr C ° U i t exer f cis . es a vigilant watch 
over the proceedings of inferior Courts, and 

successfully prevents them from usurping 

powers which they do not possess, or other- 

wtoeartt n K csontrary to law. It would seem 

STSrii55 tUral corollary that it should pos- 
^'e powers of guarding them against 
KJ22X attacks and interference with their 
independence on the part of others" 

The question, however, was, in a way. left onen 
for at p. 443, the learned Judge remarked thus: 

hesitate long before casting any 
more doubt than may already exist upon the 
capacity of this Court to deal bv proceedings 
for contempt with cases in which attemnts 
are made to pollute the stream of justice and 
with Its proper and unfettered 
administration by Courts which possess no- 

° f Pr ° tecting themselves In 

(72) The next English case which took thA 
5 ?*tter a step father and definitely decided that 
sBen ch Division had power to punish bv 
attachment contempts of inferior Courts is ( 1906 ) 1 
K. B. 32 (O). Wills, j., who delivered the judg- 
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ment in this case also, approvingly referred to 
what had been said in the earlier case of — 
‘The King v. Parke*, (N). Alter examining the 
available authorities, the learned Judge observ¬ 
ed at p. 47: 

“Tne mischief to be stopped is in the case 
oi the inferior Courts identical with that which 
exists when the due administration of justice 
:n the Superior Courts is improperly interfered 
with. The reason why the Court of King's 
Bench did not concern itself with contempts 
oi the other Superior Courts was that they 
possessed ampie means and occasions for pro¬ 
tecting themselves. Inferior Courts have not 
such powers, although some oi them, quarter 
sessions for example, try many more cases than 
are tried at assizes, and have a very extended 
and important jurisdiction. The danger is 
perhaps greater to them than it is to the 
Superior Courts of having their efficiency im¬ 
paired by publications such as those which have 
given rise to the present proceedings." 

(73> Tne next case which may be noticed Is 
that of (1921) 2 K. B. 733 (P). In this case 
Farnsworth was tried before a court-martial on 
charges of desertion and loss of kit. He was 
found guilty and sentenced. Tne finding of guilty 
as well as the sentence of the court-martial were, 
however, subject to confirmation. Before con¬ 
firmation the 'Daily Mail' published an article 
in regard to the proceedings oi the court-martial. 
The Court applied the principle laid down in the 
case of the — ‘King v. Davies', (O), (ubi supra). 
It was held: 

“Where contempt of Court is committed against 
a court-martial by a person not subject to mili¬ 
tary law, the King’s Bench Division has inherent 
jurisdiction on the application of a party to 
the proceedings before the court-martial who 
is aggrieved by the contempt to punish the 
person guilty of the contempt.” 

At p. 746, Lord Coleridge J. observed: 

“A court-martial has no inherent power apart 
from statute to protect itself by such proceed¬ 
ings (i. e. proceedings in contempt), but, if 
this Court can interfere with the proceedings 
of a court-martial to check irregularities by 
that Court, it seems to me that it must also 
be clothed with inherent jurisdiction to pro¬ 
tect a court-martial from contempt calculated 
or tending to obstruct the administration of 
justice in that Court.” 

Similarly at p. 750, Avory J. considered the ques¬ 
tion of jurisdiction to deal with the contempt 
of Court in respect of proceedings of a court- 
martial. The learned Judge observed: 

•‘Having regard to the decision of this Court 
i n _ ^Rex v. Davies’, (O), question of jurisdic¬ 
tion resolves itself into a question whether a 
court-martial is an inferior Court within the 
meaning of that judgment.’’ 

Further, at p. 752. the learned Judge observed: 
“The result of that judgment — ‘Rex v. Davies', 
fO), is to show that wherever and whenever 
this Court has power to correct an inferior 
Court, it also has power to protect that Court 
by punishing those who interfere with the due 
administration of justice in that Court." 

(74) In view of the authorities mentioned above, 
it seems to me that in English law the Court 
of the King’s Bench had, and its successor, the 
King’s Bench Division, has full authority to 
punish contempt of all inferior Courts i.e. Courts 
which were or are, subject to a power of correc¬ 
tion or superintendence possessed by the higher 
Court 1. e. the Court of the King’s Bench or the 
King’s Bench Division. 


(75) In the present case, the whole difficulty 
has arisen with regard to the proper interpreta¬ 
tion of the expression “Courts subordinate to 
them” in sub-s. (1) of S. 2. The ‘Court’ of an 
Assistant Collector of the First Class, obviously, 
as its name indicates, is a “Court". It is a Court 
as understood in the Contempt of Courts Act 
where the term has been used in a wide sense, 
as including a tribunal, legally authorized to deal 
with particular matter judicially. The Assistant 
Collector is undoubtedly entrusted with certain 
“judicial functions" ; such judicial functions in¬ 
clude the function of “deciding litigated questions 
according to law" — deciding them not arbitra¬ 
rily, but according to certain rules and proce¬ 
dure which ensure that the person called upon 
to decide them acts with fairness and impartia¬ 
lity. 

(76) Reference may be made in this connec¬ 
tion to the case of — Mst. Dirji v. Smt. Goalin’, 
AIR 1941 Pat 65 (Z12), where a Full Bench of the 
Patna High Court held that the Commissioner 
appointed under the Workmen’s Compensation 
Act is a ‘Court*. A further question, whether 
the Commissioner was a Court subordinate to 
the High Court within the meaning of S. 115, 
Civil P. C.. was left open by the Full Bench. 
It was, however, decided by the Division Bench 
of the same Court in the same case, when it 
came to it after the decision of the point referr¬ 
ed to the Full Bench, that the Commissioner 
being subject to the appellate jurisdiction of the 
High Court under S. 30(2), Workmen’s Compensa¬ 
tion Act. was also subject to the revisional jurisdic¬ 
tion of the High Court under S. 115, Civil P. C. 

(77) Again, in the case of AIR 1946 Lah 316 
(C). decided by a Full Bench of three learned 
Judges of the’Lahore High Court, certain tests 
were laid down for determining whether a tri¬ 
bunal is or is not a ‘Court’. At p. 318, it was 
observed: 

“One of the fundamental tests whether a cer¬ 
tain tribunal is a Court or is not so is whether 
it exercises jurisdiction by reason of the sanc¬ 
tion of the law or whether jurisdiction is given 
to it by the voluntary submission of the parties 

to a dispute. 

Another important test whether a certain 
tribunal is or is not a Court is whether it can 
take cognizance of a lis and whether in exer¬ 
cising its functions it proceeds in a judicial 


t 


manner.” 

(78) In AIR 1950 All 80(B), a Full Bench of 
three learned Judges of this Court approved of 
the tests laid down by the Full Bench of the 
Lahore High Court in the abovementioned case. 
At p. 81, it was observed: 

“The word ‘Court’ is not a term of art having 
a fixed meaning. It indicates a large number 
of entirely divergent things. So far as a Court 
of law, in the wider sense of the word, is con¬ 
cerned, the tests laid down by the Acting Chief 
Justice, in — ‘Works Manager, Carriage and 
Wagon Shops, Mogalpura v. K. G. Hashmat, (C\ 
might well be applied, and it might be held 
that any person or body of persons, called 
upon to decide any question of right in iccara- 
nnce with Judicial principles and is a tribunal 
which exercises jurisdiction hy reason of tne 
sanction of the law is a Court. It does no, 
however, follow from this that every such • 
bunal is a Court of civil Jurisdiction to which 
alone S. 115, Civil P. C. applies". 

(79) The crucial question here is whether. 
Court of an Assistant Collector is subordinate to 
the High Court within the meaning of S. J • 
Contempt of Courts Act. In this sub-se 
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“subordination" of a Court to the High Court 
clearly refers to ‘judicial subordination’. This 
lias been made clear by the decision of the Full 
Bench in the case of — ‘State v. Brahma Pra- 
kash\ (Z7), (ubi supra). 

(80) In the course of arguments before me, 
learned counsel have referred to a number of 
rulings of this Court as well as of other High 
Courts. Many of these rulings have dealt with 
^ the question of subordination of a Court or tri¬ 
bunal to the High Court within the meaning of 
S. 115, Civil P. C. Thus in — *H. C. D. Mathur 
v. East India Railway Administration’, (B», (ubi 
supra) it was held by the Full Bench of this 
Court that ‘the authority’ constituted tmder S. 
15, Payment of Wages Act, is not a ‘Court* with¬ 
in the meaning of S. 115, Civil P. C.. and con¬ 
sequently no revision lies to the High Court from 
the order of such authority. To the same effect 
is the decision given by a Division Bench of this 
Court in the case of — ‘Triloki Nath v. Lord 
Krishna Sugar Mills Ltd., Saharanpur’, AIR 1946 
All 276 (Z13). Similarly, it was held in — AIR 
1932 All 651 (L) by Iqbal Ahmad J. that a Col¬ 
lector or other officer hearing an appeal under 
S. 318, U. P. Municipalities Act is not a Court 
subordinate to the High Court and no revision 
under S. 115, Civil P. C. lies, from his orders. Again, 
in — ‘Masoon Ali Khan v. Ali Ahmad Khan’, 
AIR 1933 All 764, (Z14), the question involved 
related to an "election Court" constituted under 
S. 20, District Boards Act. The question was whe¬ 
ther such a Court could be held to be subordi¬ 
nate to the High Court within the meaning of 
S. 115, Civil P. C. The District Judge had been 
appointed as the Election Court in that case It 
was held tfcat the District Judge in presiding 
over the Election Court acted as ‘persona de- 
signata* and not as ‘a Court’, hence it was held 
that no revision lay under S. 115, Civil P. C. 
Again in the case of — ‘Raja of Venkatagiri v. 
Mahaboob Sahib’, AIR (1944) Mad 139: ILR (1944) 

S % f? 1 *'- * Bench of the Madras 

High Court, held: 

. U ? de JL S - 15 ’ MadraS A&riCUl- 

^ f Act 'u the Sub -Collector and the 
Distort Collector hear and determine disputes 

thPm l V ^,H at K UrC an ^ . he Proceedings before 
™ m ,, sh , oul d be regarded as “civil proceedings" 
^JbeirCoiirts as “civil Courts" for the pur- 
poses of S. 3, Civil P. C.” p 

It was further held : 

Tf h ?hp d v!^° n f°* - the relative subordination 
' civd Courts’ in S. 3, Civil P. c. for the 
purposes of the Code must be taken to cover 
•revenue Courts’ as well in the absence of an? 
saving of such Courts, and they must be deem- 
ed J° be subordinate to the High Court anri 

115 Civil®P^c*5?™', Jurisdiction under s 
Clare^ m F J? 0 *f Secti ? n 3 was intended to de¬ 
clare, as a matter of corollary, the relative 

52??, a " d authority of all Courts indudS* 
revenue Courts in the hierarchy of civil Courts 
of whi C h the High Court fonj toe apex ’’ 

‘The Collector acting under S 204 Y*n ohccq 

mmwm 


fid Judges of the Patna High Court that the Col¬ 
lector's Court acting under the provisions of the 
Orissa Tenancy Act of 1913 was subordinate to 
the High Court within the meaning of S. 115, 
Civil P. C. and its orders could be revised by the 
High Court. In — Bazler Rahman Khandakar 
v. Amiraddin’, AIR 1944 Cal 401 (Z18>, it was held 
by a Division Bench of that Court that the Dis¬ 
trict Judge acting under S. 40A, Bengal Agricul¬ 
tural Debtors Act does not act as a ‘persona de- 
signata'. but as 'a Court’ subordinate to the High 
Court, hence his order could be revised by the 
High Court under S. 115, Civil P. C. 

(81) The decisions in all the cases referred to 
above relating to a right of revision to the High 
Court under S. 115, Civil P. C., relate to a matter 
of revision or correction of the decision of an 
inferior Court held to be subordinate to the High 
Court, in a case of the present character how¬ 
ever, obviously there is no question of correc¬ 
tion or revision by a superior Court of an order 
passed by an inferior Court. In a case like the 
present the subordination of an inferior Court 
to a higher Court i.e. the High Court must 
necessarily relate to ’the status of the inferior 
Court as a whole’. It need not refer to the 
character of a particular order passed by the 
inferior Court. In this connection, I may refer 
1°, ™ Phraseology in which the question referr- 
* d . td me is couched. The mere fact that an 
Assistant Collector of the First Class is, at the 
time vvhen the question arises, acting under the 

statSte R wn^w f Ct ' 0r under an y oth er Specific 

There®' ° my muid ’ make no difference. 

Tlide maj or may not be an appeal or 

a „T e ™ 10n available to the High Court 

rnfo^et f f P artlculaj order under a parti- 
cular statute passed by the revenue Court, it 

“ H the Position of the revenue Court as a whole’ 

It$ posi i ion with reference to a partis 
cuter ordcr passwl by it that has to be consider- 

ni rwpm^ ct r °i the Provisions of s. 2, sub-s. 
I 1 ’. Contempt of Courts Act is to provide for ‘the 

g"g‘Seh L POSl “. 0r l t or Courts subortinSe 

StMhS^Wf f ga » inSt unlawful Interference 
mm tneir judic.al functions. For such a Durnose 

Cour^i p UC « 3 H° n i eXt ' the P° sition of an inferior 
Court i.e. a subordinate Court must be consider- 

Od m Its totality in relation to the High CoSt 

and not with reference to a particula? Act 

the Full Bench- K 181(1 down by 

"S *5- *• brta, th, 

^p£*£**£ 

diction and power to JZfi? £ herent Juris- 
manner all attempts in a , SUm mary 

against Courts, subordinate 0 ^ 
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of the fact whether the contempt is committed 
out of Court or in their presence.” 

In this case, Sulaiman J. at p. 630. while con¬ 
sidering the nature of the power of the High 
Court to protect its subordinate Courts, observ¬ 
ed : 

“It is not the territorial limits of the jurisdic¬ 
tion of a Supreme Court, but rather the very 
nature of its constitution that is of import¬ 
ance. The question which one has to consider 
is whether the power to protect its inferior 
Courts is not co-eval with its very foundation 
and institution, and a necessary ipcident to 
every High Court of justice. The circumstance 
that it is the Supreme Court in these provinces 
would suggest that it must be armed with the 
power and have imposed on it the duty of pre¬ 
venting ‘brevi manu' attempts to interefere with 
the administration of justice in the subordinate 
Courts, for such interference affects the whole 
administration.” 

At p. 631, the learned Judge has mentioned three 
grounds in support of his view. They are: — 

“(1) That it is not the indignity of the individual 
officers which requires to be prevented, but 
public confidence in the Courts has to be 
maintained, 

(2) that inferior Courts themselves possess no 
such powers and would be entirely helpless if 
even the superior Courts cannot protect them, 
and 

(3) that ordinary remedies under the penal 
laws of the land are meant for offences against 
officers in their individual capacity and would, 
if resorted to, be cumbrous and cause consider¬ 
able delay.” 

The learned Judge in the course of his judgment 
has reviewed the leading English cases in support 
of his view. 

(83) In ‘AIR 1933 Cal 118 (E)’ a Division Bench 
of the Calcutta High Court, had to consider the 
scope of S. 2(1), Contempt of Courts Act. In 
particular, it had to consider whether the Court 
otf Commissioners appointed under the Bengal 
Criminal Law Amendment Act, 1925, was a Court 
subordinate to the High Court within the meaning 
of that sub-section. At p. 120, the learned Judges 
observed: 

“It was not suggested that Commissioners 'are 
not a Court, and indeed their powers inclu¬ 
ding those of trying, convicting and sentencing 
are powers peculiar to Courts.”' 

It was held: 

“The Court of Commissioners appointed under the 
Bengal Criminal Law Amendment Act of 1925, 
is a Court subordinate to the High Court within 
the meaning of S. 2(1), Contempt of Courts 
Act.” 

The reason given for this opinion was that there 
was a right of appeal to the High Court from 
the decision of the Commissioners under S. 3(1) 
of the Act and it followed therefrom that there 
was power of superintendence vested in the High 
Court under S. 107, Government of India Act, 
1915, which provided for High Courts’ power of 
superintendence over all Courts which were sub¬ 
ject to their appellate jurisdiction. The decision 
of a Special Bench of three Judges of Bombay 
High Court, in ‘AIR 1933 Bom 1 (D)' was fol¬ 
lowed. 

(84) In the case of — ‘Bal Krishna Hari v. 
EmpproV, <D) Cubi supra) a Special Bench of 
three learned Judges of the Bombay High Court, 
'inter alia’, considered the scope of the High 
Courtof superintendence over inferior 


Courts under S. 107, Government of India Act 
1915. It was held: 

“The rights of superintendence which the High 
Court has under S. 107, Govt, of India Act, 
1915, include not only superintendence on ad¬ 
ministrative points, but superintendence on 
the judicial side too, and under its powers of 
superintendence the High Court can correct 
any error in a judgment of Court subject to 

its appellate jurisdiction. * 

The exercise of a power of superintendence 
is not the same thing as the hearing of an 
appeal. The High Court has a discretion to 
revise or set as.de any conviction under its 
powers of superintendence, but it must exercise 
its discretion on judicial grounds and only inter¬ 
fere if considerations of justice require it to 
do so.”. 


(85) In ‘AIR 1940 Rang. 68, (F)’ a Division 
Bench of the Rangoon High Court had occasion 
to consider the meaning of the expression “a 
Court subordinate to the High Court” within the 
meaning of sub-s. (1) of S. 2. At p. 70, the learned 
Judges observed thus: 

“We have no doubt that the words, ‘subordi¬ 
nate Court’ in the Contempt of Courts Act 
were used in a ‘wide sense’ as including any 
Court over which the High Court has superin¬ 
tendence for the purposes of S. 85, Government 
of Burma Act, 1935 (corresponding to S. 224, 
Government of India Act, 1935), that is to say, 
all Courts subject for the time being to its 
appellate jurisdiction.” 

(86) Next, I may specifically refer to the 
provisions of the Land Revenue Act as well as 
of the U. P. Tenancy Act. The provisions of 
the Land Revenue Act make it cfear that at 
least' the order of an Assistant Collector, First 
Class, passed under S. Ill (1) (c) ‘is appealable 
to the District Judge or the High Court’ as the 
case may be. So far as the U. P. Tenancy Act 
(1939) is concerned, S. 243, read with Sch. 2, List 
I, makes it clear that S. 115, Civil P. C., is not 
to apply to cases under that Act; but that is 
so, simply because under S. 276 the Tenancy Act 
itself provides for the revisional jurisdiction of 
the High Court over a subordinate revenue 
Court, in an appropriate case, in which an appeal 
lies to the District Judge, but no appeal lies to 
the High Court. 

(87) In view of the above provisions, it seems 
to me clear that the revenue Court i.e., the Court 
of an Assistant Collector, First Class, is a Court 
‘subordinate to the High Court.’ Consequently, it 
comes within the power possessed by the High 
Court to protect its subordinate Courts against 
unwarranted attacks upon the discharge of its 
judicial functions. As I have indicated above, m my 
opinion, it is not necessary that the subordinate 
Court for purposes of S. 2 (1), Contempt of Courts 
/\ct must be subordinate in all its activities to 
the High Court. 

(88) Lastly, I may once more refer to , tl ?? 
ease of — ‘State v. Brahma Prakash (Z7) (UDl 
supra)’, decided by a Full Bench of this Court. 
In that case, a specific contention was raised, 
before the Full Bench that a ‘revenue officer was 
not subordinate to the High Court and conse¬ 
quently contempt of his Court could not be 
punished under the Contempt of Courts Act. On 
this point, the Full Bench held: 

“Section 2, Contempt of Courts Ac ^. 
speaks of Courts subordinate to the High Court, 
clearly, in our opinion refers to l ud ^ lal ^° r 
dination. Judicial Magistrates axe 
of the first class whose judgments come befo 
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Sessions Judges & the High Court in appeal & re¬ 
vision, & their Courts are, we think, clearly sub¬ 
ordinate to the High Court within the meaning 
of S. 2, Contempt of Courts Act. Similarly, the 
Courts of Revenue Officers, many of whose 
judgments come before District Judges and 
the High Court in appeal and second appeal, 
are subordinate to the High Court for the 
purposes of S. 2.” 

#• (89) In view of the ahave, it must be held that 
the * High Court has jurisdiction under S. 2(1), 
Contempt of Courts Act to protect against un¬ 
warranted attacks all inferior Courts, including 
a revenue Court acting under the Land Revenue 
Act. In my judgment, therefore, the answer to the 
question referred to me must be in the affirmative 
i.e. that a Court of an Assistant Collector, first 
class, under the Land Revenue Act, is "subordi¬ 
nate to the High Court ’’for purposes of S. 2(1), 
Contempt of Courts Act (12 of 1926). 

(Note.—When the case came up finally before 
the original Division Bench, Mushtaq Ahmad J. 
passed the order. He held that the letter referred 
to in para. 40 was written by the opposite party 
with a view that it should be filed in the Court 
of the S. D. O. to influence Ills mind in deciding 
the case, even though it was not actually filed by 
him but by Vidyarthi Das for whose benefit it 
had been written. His Lordship observed: 

"It seems to us quite clear that the letter was 
not only intended to work up the mind of the 
S. D. O. but had at least a tendency to create 
that effect. As a matter of fact the intention 
underlying the language used is not so material. 
In certain cases this may be quite irrelevant, the 
real question being the tendency of the writing 
to produce a certain effect. To answer the 
question whether this writing had that tendency 
one mayi only read its plain language. If the 
dispute referred to in the letter had an allusion 
to the case pending in the Court of the S. D. O., 
if the word ‘niyay’ used in the letter alluded to 
the desired justice to be obtained from the 
Court of the S. D. O., there can be no doubt 
that the letter was not only intended*to have but 
also did actually have a tendency to influence the 
mind of the Magistrate. In view of these facts 
we are of opinion that the opposite party did 
commit an offence of contempt of Court by 
writing the letter in question”. Consequently 
his Lordship was of the opinion that the ends 
of justice would be met if an award of sentence 
of Rs. 50/- only as fine on the opposite party 
is made.) 


B/V.S.B. 


Fine imposed. 
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. Tejpal Jamunadas, Applicant v. Commis- 
sioner of Income-tax, U. P. and V. P. Lucknow, 
I Respondent. ’ 

Misc. Judicial Case No. 67 of 1945, D/- 27- 
10-1952. 

* (a) Income-tax Act (1922), S. 10 (2) (xi) 

ameao€d m 1?39) — Allowance for bad 
debt — Irrccoverability. 

. The mere fact that the assessee had lived 
in hope of recovery of bad debt would not be 
of any assistance to him unless the Income- 

thowu er were t0 come t0 the conclusion 

n ML the T r . e .?' as some basis for that exfeec- 
~y° n - If the assessee writes off a parti- 

veaV fu m as a j b ? d debt in a Particular 
year, the amended section does not pre¬ 


vent the Income-tax officer from consider¬ 
ing whether a debt so written oil was 
irrecoverable or not and when it became 
irrecoverable. AIR 1932 P. C. 178, Rel. on. 

(Para 7) 

Anno: Income-tax Act, S. 10 N 12. 

(b) Income-tax Act (1922). Ss. 66(1), 10(2) 
(xi) — Recoverability of debt is question of 
fact. 

If the Tribunal came to the conclusion 
that the debt had become irrecoverable 
in a particular year it is not for the High 
Court to consider whether, on the same 
facts they would have come to the same 
or to a different conclusion. All that they 
are entitled to see is whether there was 
material on which the Tribunal could 
come to the conclusion arrived at by it. 

(Para 7) 

Anno: Income-tax Act, S. 10 N. 12, S. G6, N. 
7, 20. 

(c) Income-tax Act (1922), S. 10(2) (xv) — 

Deduction of expenses of non-working bran¬ 
ches must be permitted. (Para 9) 

Anno: Income-tax Act, S. 10 N. 13. 

Dr. N. P. Asthana and B. Upadhya, for Ap¬ 
plicant; S. C. Das, for Respondent. 

CASE CITED : 

(A) (’32) AIR 1932 PC 178: 6 ITC 453 (PC) 

MALIK C. J.: In this reference under S. 
66(2), Income-tax -Act. the following questions 
have been referred to this Court for its opinion: 
"Q. 1. Whether there was any evidence to 
justify the conclusion of the Tribunal 
that the debt of Rs. 67,186/- became bad 
before the year under consideration? 

Q. 2. Whether the loss of business at Kanpur 
and at Calcutta can be legally allowed 
to be set off against the profits of the 
running business at Mirzapur? 

Q. 3. Whether the expenses of the business at 
Kanpur and at Calcutta can be legally 
allowed as business expenses of the year 
under consideration?” 

(2) Learned counsel for the parties are agreed 
that the second question does not arise out of 
the appellate order of the Income-tax Appellate 
Tribunal and it is, therefore, not necessary to 
answer that question. 

(3) The assessee is a firm carrying on busi¬ 
ness in cloth, money-lending and commission 
agency etc. with its head office at Mirzapur 
and its branches at Kanpur and Calcutta. A 
long time ago, the assessee had advanced a sum 

.u 7,1 . 86/ : . t0 , Ja , gannath Ba Sla. h is uncle 
(his father’s sister’s husband). In the vear cf 
account, the assessee wrote off this sum from 
his account books and, in his return, he show'ed 
it as a bad debt. The Income-tax Officer, how¬ 
ever, came to the conclusion that the debt had 
not become irrecoverable in the account year 
m question but much earlier in Sambat 1990 
and refused to grant the deduction. 

(4) The other point in dispute was that the 
twd branches at Kanpur and Calcutta had 
ceased to do further business in cloth, money- 
lending and commission agency but the pre- 

^ 1S rp S nif^ d fh the S f k ? let £ n stal J were maintained 
to realise the outstandings of the business. The 

assessee had claimed that the expenses incurred 

tnereior at those two branches were allowable 

wme r S r Act. PenditUre Under S ‘ 10(2)(xv) * to- 
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(5) The first and the third questions, which 
we are required to decide, arise out of those 
two matters. As regards the first question, we 
may mention that the assessee maintained his 
account on the mercantile system. It is not 
known in which year the amount was advanced 
to Jagannath Bagla, uncle of the assessee. The 
account was, however, carried forward year 
after year in the account books of the assessee • 
and in Sambat 1993 he had got an acknow¬ 
ledgment from the debtor which extended the 
period of limitation by a further period of three 
years. On the expiry of the period of three 
years from Sambat 1993 which fell within the 
account year, the assessee wrote off the amount 
as bad debt. It was, however, admitted be¬ 
fore the Income-tax Appellate Tribunal that the 
debtor had no assets in Sambat 1990 from which 
the amount could be realised and that, in the 
same year, the assessee stopped calculating in¬ 
terest on the amount advanced, and in Sambat 
3990 and thereafter, no interest was added to 
the amount which had been advanced. It was 
further proved that no attempt had been made 
to realise the amount after Sambat 1990 and no 
reason has been given why no such attempt was 
made. There are no materials on the record 
from which it could be deduced that the as¬ 
sessee had any hope of realising any part of this 
debt. From ail these facts, the Tribunal came 
to the conclusion that the amount had become 
irrecoverable, at least, in Sambat 1990 if not 
earlier and the assessee was not entitled to 
claim the amount as a bad debt in the account 
year in question. 

(6) Learned counsel has urged that if the 
assessee had really considered the debt to be a 
bad debt, there was no reason why he should 
have got a fresh acknowledgment in Sambat 
1993 so as-to extend the period of limitation 
by another three years. Learned counsel has 
pointed out that the assessee lived in hope all 
these years and it was only when the debt be¬ 
came time-barred that he gave up all hope of 
its recovery. 

(7) Section 10(2)(xi), Income-tax Act, on 
which reliance is placed, runs as follows: 

“10(2)(xi). When the assessee’s accounts in 
respect of any part of his business, profession 
or vocation are not kept on the cash basis, 
such sum, in respect of bad and doubtful 
debts, due to*the assessee in respect of that 
part of his business, profession or vocation as 
the Income-tax Officer may estimate to be 
irrecoverable but not exceeding the amount 
actually written off as irrecoverable in the 
books of the assessee.” 

Since this amendment in 1939. there can be no 
question that it was for the Income-tax Officer 
to decide whether a particular debt is irrecover¬ 
able or not and the mere fact that the assessee 
had lived in hope would not be of any assistance 
to him unless the Income-tax Officer were to 
come to the conclusion that there was some 
basis for that expectation. Before the amend¬ 
ment, the point arose out of a decision of the 
Judicial Commissioner, Central Provinces,' and 
their Lordships of the Privy Council in the case 
of — ‘Commissioner of Income-tax. C. P. & 
Berar v. S. M. Chitnavis’, AIR 1932 P C 178' 
fA) decided the point and in the light of that 
decision the amendment appears to us to have 
been made to provide statutory authority for 
what their Lordships had laid down in that 
case. In that case, the Judicial Commissioners 


had held that the assessee was the sole person 
to decide whether a debt was bad and when it 
became bad. Their decision was based on the 
following reasonings: 

“The assessee must, for obvious reasons, be 
the sole arbiter of his own rights and pri¬ 
vileges as regards the business he conducts in 
his own interests. What is to his interest, 
and what is prejudicial to him, must depend 
upon his own decision. It therefore follows * 
that on the question whether to treat any 
particular debt’ as bad or irrecoverable, his 
word or decision must be final; for he alone 
is or can be the judge of the risks, chances 
and circumstances which may affect the re¬ 
covery or non-recovery of that debt fnfm his 
debtor.” 

Discussing these observations, their Lordships of 
the Judicial Committee held: 

“Whether a debt is a bad debt, and, if so, at 
what point of time it became a bad debt, are 
questions which, in their Lordships’ view, are 
questions of fact, to be decided in the event 
of dispute by the appropriate tribunal, and 
not by the ‘ipse dixit’ of any one else.” 

Their Lordships further went on to hold that 
“the mere fact that a debt was incurred at a 
date beyond the period of limitation will not 
of itself make the debt a bad debt; still less 
will it fix the date at which it became a bad 
debt. A statute-barred debt is not necessarily 
bad; neither is a debt which is not statute- 
barred necessarily good. The age of the debt 
is * no doubt a relevant matter to take into 
consideration.” 

The amendment, no doubt, provides that the 
Income-tax Officer cannot treat as a bad debt . 
any amount in excess of the amount written off r 
as irrecoverable by the assessee himself, but if 
the assessee writes off a particular sum as a 
bad debt in a particular year, the amended sec¬ 
tion does not prevent the Income-tax Officer 
from considering whether a debt so written off 
was irrecoverable or not and when it became 
irrecoverable. The question, as their Lordships 
of the Judicial Committee have said, is a ques¬ 
tion of fact to be decided on the materials 
placed before the Tribunal. The Tribunal had 
before it several circumstances which we have 
quoted above and, as against them, it had the 
fact that the assessee had continued to carry 
over and bring forward the amount of debt in 
his account books year after year and in Sam¬ 
bat 1993 got an acknowledgment to extend the 
period of limitation. On a consideration of all 
the facts and circumstances the Tribunal came 
to the conclusion that the debt had become 
irrecoverable in Sambat 1990. It is not for us 
to consider whether, on the same facts, we 
would have come to the same or to a different 
conclusion. All that we are entitled to see is 
whether there was material on which the Tri¬ 
bunal could come to the conclusion arrived at 
by it. We fail to see how it can be said, in 
view of the facts and circumstances detailed 
in the appellate order of fhe Tribunal, that* 
there was no material for the finding arrived at 
by it. Our answer to the first question is, there¬ 
fore, in the affirmative. 

(8) We have already said that the second 


question does not arise. 

(9)'As regards the third question, we are “ 
the view that the question has not ]> ee ” P. 
perly framed. From the appellate 0I Jer °t 
Tribunal, it does not appear that there wer 
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start a new business in cloth under the name 
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cpnarate businesses at Kanpur and at Calcutta. 
The appellate order of the Tribunal as well as 
the second paragraph of the statement of the 
case show that the assessee had its head office 
at Mirzapur and its branch offices at Kanpur 
Calcutta. It further appears from the 
second paragraph of the Statement of the case 
that the same business was carried on at the 
4 head office as was carried on in Kanpur and 
Calcutta. It had to be conceded on behalf of 
the Department that if the assessee s head 
office was at Mirzapur and ho had merely 
branches at Kanpur and Calcutta for carrying 
on the same business, then he was entitled to 
deduct from his business income the expenses 
incurred in connection with the maintenance of 
the staff for the realisation of the outstandings 
at Kanpur and Calcutta and in connection with 
the rent of the premises at these two places. 
We, therefore, with the consent of tho counsel, 
re-frame the questior as follows: 

Q. Whether the expenses of the branches at 
Kanpur and at Calcutta can, in the circum¬ 
stances of the case, be legally allowed as 
business expenses of the year under consi¬ 
deration? 

Our answer to this question is also in the affir¬ 
mative. 

(10) In view of the fact that we have ans¬ 
wered one question in favour of the Department 
and another in favour of the assessee, we di¬ 
rect parties to bear their own costs. 

B/D.R.R. Reference answered. 


t 
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Sithoolal Chhoteylal, Applicant, v. Commr. 
of Income Tax/Excess Profits Tax, U. P. Luck¬ 
now, Respondent. 

I. T. Misc. Case No. 220 of 1950, D/-21-10- 
1952. 

Excess Profits Tax Act (1940) S. 10A — Ob¬ 
ject and Scope — Starting of new firms in 
order to avoid or reduce excess profits tax — 
Powers of Excess Profits Tax Officer — He 
can go behind transactions — Losses of firm 
must be taken into account in assessing excess 
profits. (Para 4) 

Anno: Excess Profits Tax Act, S. 10-A N. 1. 

G. Mehrotra, for Applicant; S. C. Das, 
for Respondent. 

ORDER: The facts are set out in the state¬ 
ment of the case. 

(2) In the year 1936 one Sitthoo Lai started 
a partnership business with his two sons, 
Banarsi Das and Chhotey Lai, as partners each 
having an equal share in the profits and losses 
of the firm which was styled as firm Sitthoo 
Lai Chhotey Lai. This firm was carrying on 
wholesale business in cloth at Kanpur. On 
6-12-1941, Sitthoo Lai purported to start a new 
firm known as Anandi Prasad Sitthoo Lai. 
f- , Partners of this new firm were Sitthoo 
“ al and one Lai Behari, the former having a 
fourteen anna share and the latter a two anna 
share in the profits and losses of the firm. 
.This new firm did part of the business that 
qmL beiD f , don £ Previously by the old firm 
to!! 100 - r^ a Chhotey Lai. On 4-7-1942, 

firm I:, f 5 as ’ T an , ot £?F partner of the parent 
nrm Sitthoo Lai Chhotey Lai, purported to 


and style of firm Banarsi Das Radhey Shyam 
The partners of this firm were Banarsi Das 
Chhotey Lai and four outsiders, Banarsi Das 
having a six anna share and each of the other, 
having a two anna share. On 19-10-194Z, tne 
third partner Chhotey Lai started a new firm 
known as Chhotey Lai Mehrotra in partner¬ 
ship with one Ganesh Narain, each having an 
equal share. The Income-Tax Appellate Tribu¬ 
nal has held that all these three firms were 
started with the main purpose of avoiding ex¬ 
cess profits tax. Shri Gopal Ji Mehrotra on 
behalf of the assessee wanted us to direct the 
Tribunal to refer the question whether the 
finding that these three firms were started 
with the main object of avoiding excess pr<> 
fits tax was based on any evidence. Tins is 
a belated prayer, the case having been deemed 
by the Tribunal in the year 1949. Moreover, 
after having read the appellate order oi 6^-- 
1948, when the case was remanded to the Ex¬ 
cess Profits Tax Officer, we are satisfied tnat 
there were materials on which the finding 
could be arrived at by the Income-Tax Appel¬ 
late Tribunal. We, therefore, do not propose 
to ask the Tribunal to refer any further ques¬ 
tions to us. 

(3) It appears, however, that, while the 
firms Anandi Prasad Sitthoo Lai and Banarsi 
Das Radhey Shyam made profits, the third 
firm Chhotey Lai Mehrotra incurred losses 
and the question arose before the Tribunal 
whether the losses incurred by the firm 
Chhotey Lai Mehrotra could be taken into ac¬ 
count in assessing excess profits. The Tribu¬ 
nal relied on the language of S. 10A, Excess 
Profits Tax Act, 1940, and came to the conclu¬ 
sion that while the profits should be taken 
into account, the losses should be ignored. 
The relevant portion of S. 10-A reads as fol¬ 
lows : 

“10-A. Where the Excess Profits Tax Officer 
is of opinion that the main purpose for 
which any transaction or transactions was 

or were effected. 

was the avoidance or reduction of liability 

to excess profits tax, he may,. 

make such adjustments as respect liability 
to excess profits tax as he considers appro¬ 
priate so as to counteract the avoidance or 
reduction of liability to excess profits tax 
which would otherwise be effected by the 
transaction or transactions.” 

The Tribunal relied on the words "avoidance 
or reduction of liability to excess profits tax” 
and came to the conclusion that the Excess 
Profits Tax Officer could only avoid those tran¬ 
sactions which resulted in the avoidance or re¬ 
duction of liability to pay excess profits tax. 
That if the transaction did r.ot, in any way, 
result in the avoidance or reduction of liabi¬ 
lity to excess profits tax, the Excess Profits 
Tax Officer was not bound to avoid that tran¬ 
saction to give, so to say, relief to the asses¬ 
see. The Tribunal considered that this raised 
a question of law and referred the following 
question to this Court for its opinion: 

"Whether, on the true construction of sec¬ 
tion 10-A (1), Excess Profits Tax Act, could 
the loss of the firm Chhotey Lai Mehrotra 
be taken in account in determining the ex¬ 
cess profits tax liability of the firm Chhotey 
Lai Mehrotra for the chargeable accounting 
period 4-7-1943 to 21-6-1944?” 

(4) We may mention that the question rais¬ 
ed is a question of first impression. There is 
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| no authority either way. Before, however, 
going into the language of the sub-section, we 
may mention that it appears to us to be ex¬ 
tremely inequitable that the Excess Profits 
Tax Officer should be able to avoid a transac¬ 
tion which results in profit and, in a similar 
transaction which results in loss, he should 
refuse to the assesses credit for the bss in 
computing the profits of the business. The 
Excess Profits Tax Act, as has been repeatedly 
pointed out, was a war measure for the pur¬ 
pose of bringing back, for national purposes, 
the extra profits made during the war years 
which were due to the extraordinary conditions 
created by the war. The amount was to be 
taken out of the business, leaving only the 
normal profit which was known as the 
standard profit. It was for that reason that 
while S. 10-A of the Excess Profits Tax Act 
gave the Excess Profits Tax Officer the right 
to ignore the artificial reductions in excess 
profits, that section gave extia power to the 
Excess Profits Tax Officer to go behind tran¬ 
sactions which, though genuine, were mainly 
cJiected with the object of evading payment 
of the tax. In making the computation, there¬ 
fore, it appears to be inequitable that the Ex¬ 
cess Profits Tax Officer, when he finds that 
the circumstances are exactly the same, should 
add profits resulting from a transaction while 
ignoring the losses incurred either in the same 
transaction or in similar transactions forming 
part of the same scheme. In the case before 
us, the finding of the Tribunal is that, behind 
.the starting of these three new firms, there 
was a common scheme" which the Tribunal has 
expressed in the following words: 

"The whole idea in starting these three new 

firms was to avoid or reduce the liability of 

the business of the firm Sitthoo Lai Chhotey 

Lai to excess profits tax.” 

If these three firms were started as a result 
of the same scheme and more or less form 
part of the same transaction, the Excess Pro¬ 
fits Tax Officer could not ignore the third tran¬ 
saction which had resulted in loss while tak¬ 
ing into account the first two which had re¬ 
sulted in profits. 

(5) Sri Gopal Ji Mehrotra, learned counsel 
for the assessee, has urged that the words ‘so 
as to counteract the avoidance or reduction 
of liability* do not apply to the power or the 
jurisdiction of the Excess Profits Tax Officer 
and merely set out the object behind his ac¬ 
tion. Learned counsel has urged that the Tri¬ 
bunal has understood this section in the same 
sense. It is not necessary for us to consider 
the language of the section in view of the 
finding that the three new firms were part of 
the same scheme .and must, therefore, be more 
or less part of the same transaction. The Ex¬ 
cess Profits Tax Officer was, therefore, bound 
to take the profits and losses in all the three 
new businesses into account. 

(6) Our answer to the question is, therefore, 

in the affirmative. In view of the special cir¬ 
cumstances, we make no orders as to costs. 
B/H.G.P, Reference answered. 
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Ram Gopal, Applicant v. State of Uttar Pra¬ 
desh. 

Civil Misc. Writ No. 200 of 1952, D/- 11-12- 
1952. 


(a) Houses and Rents — U.P. Temporary 
Control of Rent and Eviction Act (3 of 1947), 
S. 17 — Rules under — R. 7 — Rule makes 
previous consultation .obligatory. 

(Para 2) 

(b) Houses and Rents — U.P. Temporary 
Control of Rent and Eviction Act (3 of 1947), 
S. 17 — Rules uuder — R. 7 — Scope. 

Rule 7 was not intended to cover cases in- 
which the owner of a premises shared the 
portion allotted to a tenant by the Rent 
Control Officer. (Para 2) 

N. S. Singhal, for the Applicant; Standing 
Counsel, for the State. 


MALIK C. J.: This is an application under 
Art. 226 of the Constitution by one Ram Gopal 
Vaish of. District Hamirpur. He is the owner 
of a small three stored house, the second 
storey of which consists of two rooms, one 
kitchen, one verandah, a latrine and a bath 
room. Brij Kishore Sub-Registrar was in oc¬ 
cupation of the whole of this second storey 
except one room which was in the occupation 
of Ram Gopal. On 28-4-1952, Brij Kishore 
Sub-Registrar was transferred to Karwi and 
Abdul Rashid Sub-Registrar was posted in 
his place. The accommodation in the occupa¬ 
tion of Brij Kishore was allotted to Abdul 
Rashid on 29-4-1952, without consulting the 
applicant, who was the owner of the pre¬ 
mises. 


(2) Learned counsel for the applicant has 
relied on R. 7 framed under S. 17, U.P. Tem¬ 
porary Control of Rent and Eviction Act, 1947 
(Act 3 of 1947)..The rule is as follows: 

“Where a portion of accommodation, falls 
vacant and the owner is in occupation of 
another portion thereof, the District Ma¬ 
gistrate shall, before making the allotment 
order, consult the owner and shall so far 
as possible make the allotment in accord¬ 
ance with the wishes of the owner.” 

The rule makes the previous consultation 
obligatory. The Magistrate is required, as far 
as possible, to make the allotment in accord¬ 
ance, with the wishes of the owner. The learn¬ 
ed Standing Counsel has, however, urged that 
this rule does not apply, as the applicant was 
not sharing that part of the accommodation 
which had been allotted to Brij Kishore. We 
do not think that the rule was intended to 
cover cases in which the owner of a premises 
shared the portion allotted to a tenant by the 
Rent Control Officer. Such a case would hard¬ 
ly ever arise. 

If the interpretation put by the learned 
Standing Counsel is accepted, the rule would 
apply only to a case where the owner of the 
premises was sharing the same accommoda¬ 
tion with the tenant in whose favour the allot¬ 
ment order had been made and the two had 
vacated the premises together. The rule 
clearly means that, where a portion of a buy¬ 
ing has fallen vacant, a part of which build¬ 
ing is occupied by the owner himself, then 
the wishes of the owner should be ascertain¬ 
ed. The reason is obvious. The owner might 
like to exclude a troublesome tenant whose 
presence in another part of the building 
might seriously inconvenience him. 

The word ‘accommodation’ has been defined 
in the Act as meaning ‘residential and non- 
residential accommodation in any building or 

part of a building.” Reading the nile as 

a whole, we feel satisfied that this vs as a cas 
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where the Magistrate was bound to give 
notice to the owner and consult his wishes 
before making the allotment order. 

(3) We, therefore, cancel the allotment 
order dated 29-4-1952 and direct the Magis¬ 
trate to make the allotment after complying 
with R. 7 mentioned above. 

(4) The applicant is entitled to his costs 
-*of this application. 

B/VR.B. Order cancelled. 
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BRIJ MOHAN LALL J. 

Bhaga and others, Plaintiffs-AppeUants v. 
Girwar and others. Defendants-Respondents. 

Second Appeal No. 281 of 1950, D/- 4-11- 
1952. 

Easements Act (1882), S. 62 — Scope. 

Each clause of S. G2 is independent of 
the other. If a licensor can prove that his 
case falls under any one clause, the 
license stands revoked even if the remain¬ 
ing clauses do not apply. Thus, where 
land is given to the ryots so that they 
may make a house and live in the village, 
the moment they abandon the residence 
of the village the purpose is abandoned; in 
such a case, cl. (f) of S. 62 applies and 
the license stands revoked. (Para 8) 
Anno: Ease. Act, S. 62 N. 1. 

P. C. Chaturvedi, for Appellants; J. N. Cha- 
terji, for Respondents. 

4 JUDGMENT: This is a second appeal by 
the plaintiffs against a decree of the learned 
Second Civil Judge of Meerut who reversed a 
decree of the learned Additional Munsif of 
Ghaziabad and dismissed the appellants’ claim 
with costs. 

(2) The appellants lived as ryots in two 
houses situate in village Ramala, pargana 
Chaprauli, Tahsil Baghpat in the district of 
Meerut. They were labourers. They brought 
the suit which has given rise to this second 
appeal, to recover possession of the said 
houses. They alleged that during their tempo¬ 
rary absence the respondents (Zamindars) had 
taken forcible possession of the said houses 
and had ejected their women folk and cattle. 

(3) The respondents’ defence, so far as 
material for the purpose of this second appeal, 
was that the appellants had abandoned the 
village and the house, had taken up residence 
in a different village and thereupon, they 
(respondents) had taken possession of the 
houses. It may be stated, however, that the 
respondents had proceeded in a very cautious 
and lawful manner. They had sent a report 
to the District Magistrate that the houses had 
been abandoned and they had obtained pos¬ 
session of the said houses through police help. 

(4) The learned Munsif overruled the 
* ^defence and decreed the suit. An appeal was 
r r-^? rred b - v the Zamindars. The learned 

Uvil Judge came to the conclusion that aban¬ 
donment had been proved. On that finding he 
allowed the appeal and dismissed the suit 
with costs. 

„ <» a PP eal was firs t argued before me 
♦l?it, Two Points were raised, viz., (1) 
:„ at the inference of abandonment was not 
justified; and (2) notwithstanding the finding 

i?! 16111 the revocation of licence 
could not take place because it w,as provided 


by S. 62(h), Easements Act that a licence 
could be deemed to be revoked only when it 
ceased to be used as such for an unbroken 
period of twenty years. 

(6) In my order dated 2-5-1952 I consider- 
ed the question of abandonment and held tnat 
the intention to abandon the house and the aj>- 
pellants’ residence in village Ramala had been 
proved beyond doubt. A finding was called 
for from the Court below as to whether the 
two houses had been constructed by the ap¬ 
pellants or their ancestors or whether ready 
built houses had been given to them by the 
Zamindars The finding returned by the learn¬ 
ed Second Civil Judge is that house No. 1 was 
not constructed by the appellants, while 
house No. 2 was constructed by Bhaga (one 
of the appellants) or his ancestors. 

(7) So far as house No. 1 is concerned the 
appellants were mere licensees and the 
license could be revoked at any time. The 
Zamindar certainly revoked it when the ap¬ 
pellants left the village Ramala and took up 
residence in a different village and the Zamin¬ 
dars took possession with police help. 

(8) Since house No. 2 had been constructed 
by the appellants the Zamindars could r.ot re¬ 
voke the license at their sweet will. Section 
60(b), Easements Act lays down that the 
license cannot be revoked when the licensee, 
acting upon the license, has executed a work 
of a permanent character and incurred ex¬ 
penses in the execution. But it must be re¬ 
membered that S. 60 is not the only section 
under which a license is revoked. This section 
deals with a case when the license is revoked 
at the will of the licensor. Section 62 enume¬ 
rates the circumstances, on the happening of 
any of one which a license is revoked by ope¬ 
ration of law. Clause (h) of section 62 lays 
down that where the license totally ceases to 
be used as such for an unbroken period of 
twenty years, and such cessation is not in pur¬ 
suance of a contract between the grantor and 
the licensee, the license shall be deemed to be 
revoked. There is no gainsaying the fact that 
license cannot be deemed to have been revok¬ 
ed under this clause. Twenty years have not 
yet elapsed since the appellants abandoned the 
residence of this village. But if the case does 
not fall within cl. (h), it does not mean that 
the license is totally irrevocable. If any other 
clause applies the licensor shall be entitled to 
take the benefit thereof. Each clause is inde¬ 
pendent of the other. If a licensor can prove 
that his case falls under any one clause, the 
license stands revoked even if the remaining 
eight clauses do not apply. The respondents 
rely in the present case on cl. (f) which says 
that where a license is granted for a specified 
purpose and the purpose is attained, or aban¬ 
doned, or becomes impracticable the license 
is deemed to be revoked. In the present ease 
the land was given to the appellants so that 
they may make a house and live in the village. 
The moment they abandoned the residence of 
the village the purpose is abandoned. Clause 
(f), therefore, applies and the license stands 
revoked. 

(9) I am, therefore, of the opinion that the 
decision given by the learned Second Civil 
Judge was correct. There is no force in this 
appeal. It is dismissed with costs. 

B/V.S.B. Appeal dismissed. 
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BEG J. 

Tahawwar Husain, Applicant v. State through 
Jagannath and another, Opposite Parly. 

Criminal Ref. No. 118 of 1951, D/-6-11-1952. 
Criminal P. C. (1898), S. 147 — Applica¬ 
tion — Dismissal for default. 

It is not open to a Magistrate enquir¬ 
ing into a case under S. 145 or S. 147 to 
dismiss in default an application made 
under that section. (Para 7) 

Anno: Cr. P. C. S. 145 N. 3 S. 147, N. 2. 

M. B. Bhatnagar, for the State. 


ORDER: This is a reference by the learned 
Sessions Judge Farrukhabad, recommending 
that an order of Sri P. P. Srivastava, Sub-Di¬ 
visional Magistrate, Kanauj. dismissing an ap¬ 
plication under S. 147 of the Code of Criminal 
Procedure in default be set aside. 


(2) The reference in question has arisen 
out of a petition made by one Tahawwar 
Husain under S. 147 of the Code of Criminal 
Procedure. Tahawaur Husain is a contractor 
on behalf of the Farrukhabad District Board 
of the Kusumkhore Ghat ferry on the river 
Ganges. The limits of the said ferry are spe¬ 
cified in the provincial gazette of the year 
1883. The district of Farrukhabad is separat¬ 
ed from the district of Hardoi on the north 
by the river Ganges. A new ferry called the 
Sarhiapur Ghat ferry was established to the 
east of the Kusumkhore Ghat ferry by noti¬ 
fication in the U. P. Gazette dated 16-11-1946 
and its limits, too, were specified. A contract 
in respect of the new ferry was obtained by 
one Noor Mohammad from the District Board, 
Hardoi. This Noor Mohammad and another 
person named Jagannath, who was a partner of 
Noor Mohammad, figure as second parties in 
this application. 

(3) The petitioner Tahawwur Husain alleged 
in his application that the second parties were 
plying boats within the limits of his ferry 
thereby encroaching upon his rights. He fur¬ 
ther alleged that they were interfering with 
the use of his ferry in such a manner as to 
practically dispossess him of the said ferry, 
its landing place and the part of the flowing 
current within its limits. It was also alleged 
by him that the second parties were illegally 
and mischievously stopping passengers from 
boarding the petitioner’s boats, and were 
threatening to assault the petitioner s boat¬ 
men thereby causing a serious apprehension of 

a breach of the peace. 

(4) The Magistrate called for a report, from 
the station officer. On receipt of the said re¬ 
port, he passed an order that he was satis¬ 
fied that there was an apprehension of a breach 
of the peace regarding the use of the Kusum¬ 
khore Ghat ferry. He accordingly issued no¬ 
tice under S. 147, Criminal P. C. to the parties 
to file their written statements 

(5) There were no less than 31 dates of hear- 
ing in the said case and the petitioner ap¬ 
peared on no fewer than 25. He was, however, 
absent on 30-9-1950, when the order in ques¬ 
tion dismissing the petition in default was 

Pa (6) d According to the allegations of the peti¬ 
tioner, the second parties had got him arrested 
by ih • -..'ice on 30-9-1950, and, therefore, he 
could i„)t appear. Aggrieved with the order 
of the Magistrate dismissing his application for 
default he filed a revision before the learned 


w 

Sessions Judge who has referred this case to 
the High Court with the above mentioned re¬ 
commendation. 

(7) The sole question for decision before me 
is whether, it is open to a Magistrate enqui¬ 
ring into a case under S. 147, Criminal P. C. 
to dismiss in default an application made 
under that section. Sub-clause (1), S. 147, 
Criminal P. C. lays down that the procedure * 
to be followed for proceedings under S. 147 is 
to be the same as that followed in proceedings 
under S. 145, Cr. P. C. and the provisions of 
S. 145, Cr. P. C., shall, as far as may be, ap¬ 
ply to proceedings under S. 147 of the Code. 

Section 145 of the Code lays down that: 

“( 1 ) Whenever a District Magistrate, sub-Di- 
visional Magistrate or Magistrate of the 
first class is satisfied from a police-re¬ 
port or other information that a dispute 
likely to cause a breach of the peace 
exists concerning any land or water 
or the boundaries thereof, within 
the local limits of his jurisdiction, he 
shall make an order in writing, slating 
the grounds of his being so satisfied, and 
requiring the parties concerned in such 
dispute to attend his Court in person or 
by pleader, within a time to be fixed by 
such Magistrate, and to put in written 
statements of their respective claims as 
respects the fact of actual possession of 
the subject of dispute. 

( 2 ) . 

(3) . 

(4) The Magistrate shall then, without re¬ 
ference to the merits of the claims of 
any of such parties to a right to possess i 
the subject of dispute, peruse the state- 
ments so put in, hear the parties, receive 
all such evidence as may be produced 
by them respectively, consider the effect 
of such evidence, take such further evi¬ 
dence (if any) as he thinks necessary, 
and, if possible, decide whether ary and 
which of the parties was at the date 
of the order before mentioned in such 
possession of the said subject: 


(5) Nothing in this section shall preclude any 
party so required to attend, or any other per¬ 
son ’interested,.from showing that no. such dis¬ 
pute as aforesaid exists or has existed; and 
in such case the Magistrate shall cancel his 
said order and all further proceedings thereon 
shall be stayed, but, subject to such cancella¬ 
tion, the order of the Magistrate under sub¬ 
section (1) shall be final. 

(6) If the Magistrate decides that one of 
the parties was or should under the first 
proviso to sub-section (4) be treated as be¬ 
ing in such possession of the said subject, 
he shall issue an order declaring such party 
to be entitled to possession thereof until 
evicted therefrom in due course of law and 
forbidding all disturbance of possession un¬ 
til such eviction, and when he proceeds un- 
der the first proviso to sub-section (4), may * 
restore to possession the party forcibly and 
wrongfully dispossessed. 


* »» 


(8) The extracts from S. 145. Criminal P-C- 
quoted above show that the legislature nas 
laid down a comprehensive procedure to oe 
followed in such cases. There is no provision 
at all therein for the dismissal of such an ai> 


plication in ^default. On the other hand, it is 
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laid down there that if once the Magistrate 
comes to the conclusion that there is a likeli¬ 
hood or apprehension of a breach of the peace 
it is the bounden duty of the Magistrate to 
issue notice to the parties, to call upon them 
to file their written statements and to take 
such evidence as they adduce in support of 
their cases. It is also open to the Magistrate 

m to summon such evidence ‘suo motu’ as he 
* considers necessary to enable him to arrive 
at a conclusion regarding the factum of pos¬ 
session. Sections 145 and 147, Criminal P.C., 
find place in Chapter XII of the Criminal P.C., 
the heading of which is “Disputes as to Im¬ 
moveable Property” The object of these pro¬ 
ceedings is to enable the Magistrate to come 
to a conclusion regarding the factum of pos¬ 
session in order to avoid a breach of the peace. 
Once a Magistrate has given a finding that 
there is an apprehension of a breach of the 
peace it is his responsibility to see that the 
proceedings are continued till they are con- 

• eluded in the manner prescribed by that sec¬ 
tion. 

The Magistrate has to continue the said pro¬ 
ceedings unless and until he comes to the con¬ 
clusion that the danger of a breach of the 
peace has disappeared and in that case only 
he can cancel his order and stay further pro¬ 
ceedings. Thus there are only two courses 
open to the Magistrate. He has either to pass 
a final order in the case under sub-cl. (6) or 
cancel the said proceedings under sub-cl. (5) 
of section 145 of the Code. It is also significant 
that the Code nowhere specifies that the pro¬ 
cedure prescribed either for the trial of sum¬ 
mons or of warrant cases is to be followed in 
HI such proceedings. Even the death of a party 
does not result in the termination of the pro¬ 
ceedings which are to continue in spite of it. 
Thus sub-cl. (7) of S. 145, Criminal P.C. pro¬ 
vides that when any party to such proceed¬ 
ings dies, the Magistrate should cause the 
legal representatives of the deceased party to 
be impleaded in the proceedings and to con¬ 
tinue the inquiry. The procedure of dismissing 
such an application for default does not seem 
to be contemplated anywhere in the Code. On 

• the other hand, there are definite and clear 
indications to the contrary. 

(9) Under the circumstances, the order dis¬ 
missing the aforesaid application for default 
is unwarranted, and cannot be sustained. I ac¬ 
cordingly accept the recommendation made by 
the learned Sessions Judge, set aside the order 
passed by the Magistrate and direct the Ma¬ 
gistrate to restore the case and proceed with 
it from the stage at which it was dismissed. 

B/D.H. Reference accepted. 
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BRIJ MOHAN LALL J. 

Mahabir. Prasad, Plaintiff-Appellant v K 
wal Krishna, Defendant and others, Pro forn 
defendant, Respondents. 

19f2 C ° nd Appeal No - 2258 of 1952, D/- 27-1 

Rents - U. P. (Temporary 

S 7m * E nt Eviction Act (3 of 1947 
a. 7(1) — “Vacant” — Meaning of. 

fhI h f„ Word "Y acant ” does not mean that 
thff ♦t na ^ Cy s ? ould determine. It means 
that the tenant should have ceased to oc¬ 


cupy the accommodation with the inten¬ 
tion of not coming back to it again. If 
these conditions are satisfied, the house be¬ 
comes “vacant” irrespective of the fact 
whether the tenant’s liability to the land¬ 
lord for payment of rent has ceased or not. 

(Para 4) 

S. N. Divedi, for Appellant. 

JUDGMENT: This is a second appeal by a 
plaintifl against a decree of the learned second 
Civil Judge of Kanpur who has affirmed a de¬ 
cree of the learned city Munsif of that place. 
The latter had dismissed the appellant’s suit 
with costs. 

(2) It appears that the appellant was the 
tenant of a house. One Gaya Prasad made an 
application to the House Allotment Officer of 
Kanpur praying that the house .which was in 
the occupation of the appellant be allotted to 
him. On that petition the appellant made an 
endorsement to the efTect that he would vacate 
the house on 30-11-1951. One Kewal 
Krishna, who was also anxious to get a house 
for himself, appeared on the scene and he too 
made an application for the allotment of the 
said house to him. 

When the appellant came to know of Kewal 
Krishna’s application, he intimated to the 
House Allotment Officer that he did r.ot intend 
to vacate the house. The result was that the 
said officer rejected both the applications. 
Thereafter the appellant left the house and 
put Gaya Prasad in possession thereof in the 
first week of December 1951. Gaya Prasad 
made another application to the House Allot-' 
ment Officer so that the house might be allot¬ 
ted to him formally. Kewal Krishna again 
put in appearance and made an application 
for the allotment of the said house. The allot¬ 
ment was made in favour of Kewal Krishna. 

(3) It was, in these circumstances, that the 
appellant brought the suit, which has given 
rise to this second appeal, for an injunction 
to restrain Kewal Krishna from taking posses¬ 
sion of the house. His contention was that 
he had not vacated the house and therefore 
the House Allotment Officer had no right to 
make any allotment whatsoever. The findings 
of the Courts below, as already stated, are 
that the appellant had actually gone out of 
the house and had no intention of coming back 
to it. The contention put forward on behalf of 
the appellant is that since he had given no 
notice to the landlord determining the tenancy 
and since he continued liable to him for the 
payment of rent he had not ‘vacated’ the said 
house. 

(4) It is true that the House Allotment 
Officer’s power to pass an order of allotment 
arises when the house falls ‘vacant’. But the 
word ‘vacant’ does not mean that the tenancy 
should determine. Had it been the intention 
of the Legislature that the power of allotment 
should be exercised only after the determina¬ 
tion of the tenancy, it would have said so in 
clear terms. The .word ‘vacant’, as used in 
the U. P. Temporary Control of Rent and Evic-i 
tion Act (3 of 1947) means that the tenant 
should have ceased to occupy the accommoda¬ 
tion with the intention of not coming back to 
it again. If these conditions are satisfied, the 
house becomes ‘vacant’ irrespective of the fact 
whether the tenant’s liability to the landlord 
for payment of rent has ceased or not. Since 
the findings in the present case are that the 
appellant had ceased -to occupy the house and 
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had no intention of coming back to it, the 
house had actually fallen 'vacant*, and^the 
House Allotment Officer had jurisdiction to 
pass the order which he did. 

(5) The propriety of the order passed by the 
House Allotment Officer cannot be gone into 
in these proceedings. It is not for this Court 
to say as to whether Kewal Krishna had a 
better right or Gaya Prasad. That was a matter 
within the jurisdiction of the House Allotment 
Officer. 


( 6 ) In the circumstances, I find no force 
in this second appeal. It is dismissed under 
O. 41, R. 11, C. P. C. 

B/V.R.B. Appeal dismissed. 


A.I.It. 1953 ALL. 44? (Vol. 40, C. N. 201) 
(LUCKNOW BENCH) 


MISRA J. 


Chief Inspector of Stamps, U.P., Applicant. 

In re: 

Lai Dhananjay Singh, Plaintiff v. Lai Bhim 
Bikram Singh and another, Defendants. 

Appln. No. 80 of 1949, D/- 5-9-1952. 
Ccurt-fecs Act (1870), S. 7(ii), (U.P.) and 
Art. 17(iii) — Applicability — Suit for de¬ 
claration of plaintiff’s light to certain pension 
and for arrears thereof — Art. 17(iii) applies 
— (Pensions Act (1871), S. C). 

Section 7(2) has no application to a 
suit for a bare declaration of the plain- 
t tiff’s right to receive arrears of pension or 
to get periodical payment in future to 
which the Pensions Act applies. It is ob¬ 
viously governed by Art. 17(iii). 

(Para 4) 

Anno: Court-fees Act, S. 7(ii) N. 1; Pen¬ 
sions Act, S. G N. 1. 

B. K. Dhaon, for Chief Inspector of Stamps; 
B. N. Roy, for Defendants. 

ORDER: This revision application filed by 
the Chief Inspector of Stamps, U.P. relates to 
court-fee payable by the plaintiff Lai Vir 
Dhananjai Singh in a suit filed by him in the 
Court of Civil Judge, Gonda. According to his 
court-fee report made in the Court below 
there was a deficiency of Rs. 856/14/- 

(2) The suit was for declaration that the 
plaintiff is the rightful successor to the estate 
of his father Lai Harihar Pratap Singh as heir 
or as legatee under his will executed in 1J59 
and further that he is entitled as such to hall 
share of the monthly heritable pension of Rs. 
200/-, which his father got from the Govern¬ 
ment. It would appear from the allegations 
contained in the plaint that the-plaintiffs pre- 
decessor-in-interest Kaja Udai Prakash Singn, 
whose estate was confiscated during the mu¬ 
tiny, was later on granted by the Government 
a number of villages and a heritable pension 
of Rs 300/- .per month for his own mainte¬ 
nance and the maintenance of his dep?ndents 
as the earlier order of confiscation was found 
to be unjustified. The ultimate liability for 
the payment of this pension was made to rest 
on the Maharaja of Kapurthala to whom 
taluqa Ikauna belonging to Raja Udai Pra¬ 
kash Singh was given after confiscation. Tne 
Maharaja used to deposit Rs. 1800/- every six 
months .under arrangement with the Govern¬ 
ment in the Bahraich treasury. During the life 
time of Raja Udai Prakash Singh the entire 
sum was paid to him by the Government. 


After his death it was divided between his 
brother Umrao Singh and Lai Harihar Pratap 
Singh, the plaintiff’s father, the latter’s share 
being Rs. 200/- per month. On the death of 
Lai Harihar Pratap Singh the plaintiff and de¬ 
fendant 1 Lai Bhim Bikram Singh, it was 
alleged, inherited this pension and each of 
them is entitled to get Rs. 100/- per month, 
but the latter fraudulently got his name en- * 
tered in the papers as the sole heir of Lai 
Harihar Pratap Singh. It was further stated 
that a sum of Rs. 15600/- has now accumulat¬ 
ed and is in the Government treasury at 
Bahraich in respect of the pension due to the 
heirs of Lai Harihar Pratap Singh for the 
period October 1942 — May 1948. The plaintiff 
Lai Vir Dhananjai Singh, therefore, claimed 
the following reliefs : 

(a) A declaratory decree to the effect that 
the plaintiff is the rightful legatee or heir of 
his father and is as such entitled to half of 
the accumulated sum, that is Rs. 7800/- and 
Rs. 100/- per month hereafter as maintenance, * 

(b) The costs of the suit, and 

(c) Any other relief to which he may be 
found entitled. 


(3) The Chief Inspector of Stamps claimed 
that what the plaintiff sought in substance 
was a decree for recovery of Rs. 7800/- and 
a declaration to the effect that he is entitled 
to an annuity of Rs. 100/- per month. Ac¬ 
cording to him these were consequential re¬ 
liefs and, therefore, ‘ad valorem’ court-fee of 
Rs. 728/2/- was payable in respect of Rs. 
7800/- and a further sum of Rs. 146/14/- on 
12 times the annuity was due under S. 7(ii) 
(a), Court-fees (Amendment) Act. The total 
of these two amounts came to Rs. 875/-, but 
since Rs. 18/12/- had already been paid by 
the plaintiff, he reported that there was a de¬ 
ficiency of Rs. 856/4/-. The learned Civil 
Judge, Gonda, did not accept the report and 
the Chief Inspector of Stamps has, therefore, 
come up to this Court by way of revision. 

(4) The suit related to a right in respect of 

pension and was filed after obtaining the 
necessary sanction of the Deputy Commis¬ 
sioner, Bahraich under S. 6, Pensions Act. 
That section also provides against the passing 
of an order or decree whereby the liability of 
the Government to pay the pension may be 
directly or indirectly affected. Thus the relief 
claimed in the present suit in view of S. 6 
could not contain a prayer for a consequen¬ 
tial relief and on the plain language of the 
plaint it is not possible to hold that a conse¬ 
quential relief was sought. Paragraph 2 of S. 
7, Court-fees Act, relates to suits for recovery 
of maintenance and annuities or other sums 
periodically payable. It has r.o application to a 
suit for a bare declaration of the plaintiffs 
right to receive arrears of pension or to get 
periodical payments in future. The suits re¬ 
ferred to there are those which terminate in 
executable decrees enabling the plaintiff to 
get under the order of the Court the arrears 
of maintenance or annuities claimed Suits 
for mere declaration would obviously be go\- 
emed by Art. 17(iii). Sch. II, which prescribes 
a fixed court-fee of Rs. 18/12/- when no con- 
sequential relief is prayed for. In my 
ment the view taken by the learned ^ 
Judge is correct. . , ... rns , s 

(5) The application is dismissed with cos- 

B/D.R.R. Application dismisses 
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(LUCKNOW BENCH) 

V. BHARGAVA J. 

Shiam Manohar and others, Accused-Appli¬ 
cants v. The State. 

Criminal Revn. Appln. No. 0 o£ 1952, D/- 
1-8-1952. 

4 (a) Essential Supplies (Temporary Powers) 

Act (1946), S. 11 — Report under, need not be 
identical with report of investigating officer 
under S. 173, Cr. P. C. — Report of Prosecut¬ 
ing Inspector alone with documents filed can 
be taken into account — S. 11 held complied 
with. (Para 2) 

(b) Essential Supplies (Temporary Powers) 

Act (1946), S. 11 — Report under, need not 
mention particular clause of the Oraer whica 
has been contravened — Mention of facts 
constituting offence, is all that is required — 
Facts mentioned showing contravention of els. 
(iv), (v) and (ix) of S. 3, U.P. Foodgrains 
(Movement) Control Order, 1949 — Charge of 
Magistrate also correctly enumerating facts — 
Held there was no error. (Para 3) 

(c) Criminal P. C. (1898), S. 342 — Accused 

pleading guilty — Fact that accused were not 
properly questioned under S. 342 held did not 
prejudice accused. (Para 5) 

Anno: Cr. P. C., S. 342 N. 35. 

(d) Essential Supplies (Temporary Powers) 
Act (1946), S. 7 — Facts in charge describing 
offence under els. (v) and (ix) of S. 3, U.P. 
Foodgrains (Movement) Control Order, 1949 
— No specific mention of cl. (ix) — Convic- 

.4 tion under cl. (ix) and forfeiture of rice held 
'' not illegal. (Para C) 

Manik Chand Jain, for Applicants; B. L. 

Kaul for Govt. Advocate, for the State. 

CASE CITED : 

(A) (’46) AIR 1946 All 416: 47 Cri LJ 876 

ORDER: This revision has been filed by 
four persons, viz., Shyam Manohar, Ram Piaro, 
Ganga Prasad and Ram Kishore, who have 
been convicted for an offence punishable under 
S. 7, Essential Supplies (Temporary Powers) 
Act, 1946, read with Cl. (V) of S. 3, U. P. 
Foodgrains (Movement) Control Order, 1949. 
Shyam Manohar and Ram Piaro have been 
sentenced to pay a fine of Rs. 500/- or, in 
default, to undergo rigorous imprisonment for 
three months each. Ram Kishore and Ganga 
Prasad have been sentenced to pay a fine of 
Rs. 250/- each, or, in default to undergo six 
weeks’ rigorous imprisonment each. The offence 
is alleged to have been committed in October 
1949. 

(2) The main point, that has been taken by 
the learned counsel for the applicants in this 
revision, is that the trial Court wrongly took 
cognisance of this case as there was no report 
in writing by a public officer giving facts con- 
•V stituting the offence as required bv S. 11 , Essen- 
tial Supplies (Temporary Powers) Act. It ap¬ 
pears that the case was first investigated by a 
Sub-Inspector of Police who submitted a charge- 
sheet through the Prosecuting Inspector of 
Police. The Prosecuting Inspector on the same 
charge-sheet, recorded a report addressed to 
the Magistrate and made the documents, viz., 

inLL irs1 l ^"nation Report which had been 
lodged at the Police Station and the report of 

? ert ^ in foo dgrains from the motor 
truck belonging to or driven by the applicant 
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of the report. Learned counsel has contended 
that the report of the investigation officer in 
charge-sheet does not give facts constituting tne 
offences, and this is correct. That charge-sheet 
merely served the purpose of the report of the 
investigating officer under S. 173, Criminal 
P C There is no requirement that the report 
under S. 11, Essential Supplies (Temporary 
Powers) Act, 1946, must be identical with the 
report of the investigating officer under S. 173, 
Criminal P. C. nor is it anywhere laid down 
that the two reports must necessarily be by 
the same officer. In order to see whether S. 11, 
Essential Supplies (Temporary Powers) Act has 
been complied with or not, therefore, the re¬ 
port of the Prosecuting Inspector of Police can 
be taken into consideration. This report has 
to be read as a whole with the two documents 
which form part of this report. The report 
mentions that the First Information Report & 
the recovery report were being attached with 
it. All the three documents read together 
clearly give all the facts constituting the 
offence. It is clearly mentioned that wheat and 
rice were being transported on a motor truck 
and that, at the time when the motor truck 
was caught, it was coming out of the abadi of 
village Purwa and going towards Maurawan. 
It was also mentioned therein that the desti¬ 
nation of the grain was Lucknow. These facts 
clearly make out that there was contravention 
of the orders made under S. 3, Essential Sup¬ 
plies (Temporary Powers) Act, 1946, relating 
to foodgrains. 

(3) Learned counsel has further based his 
arguments on the fact that the report by the 
Prosecuting Inspector mentioned that the facts 
given by him constituted contravention of cl. 
(V) of S. 3, U. P. Foodgrains (Movement) Con¬ 
trol Order, 1949. The lower Court in convict¬ 
ing the applicants also applied the same clause. 
Section 11, Essential Supplies (Temporary 
Powers) Act, 1946, does not, however, require 
that the report must correctly mention the 
particular clause of the order which has been 
contravened. All that is required by that sec¬ 
tion is that the facts constituting an offence 
should be clearly brought out. In this case, 
even the provision of law, under which the 
punishment was to be given, was correctly 
mentioned being S. 7, Essential Supplies (Tem¬ 
porary Powers) Act, 1946. There can be no 
doubt at all that the facts, which were given 
in the report and which were found to be es¬ 
tablished in the trial, clearly made out that 
there was contravention of the orders in els. 
(iv) or (v) and (ix) of S. 3, U. P. Foodgrains 
(Movement) Control Order, 1949. Since the 
facts were correctly mentioned and the charge 
framed by the Magistrate also correctly enu¬ 
merated them, there has been no error which 
can vitiate the trial. In the report as well as 
in the charge framed by the Magistrate, the 
provision of law, under which the punishment 
was awarded has also been correctly mentioned 
as S. 7, Essential Supplies (Temporary Powers) 
Act, 1946. The mere error in mention¬ 
ing in the report as well as in the charge framed 
by the Magistrate the particular clause of 
the U. P. Foodgrains (Movement) Control 
Order, 1949 which had been contravened can¬ 
not, therefore, vitiate the trial or the convic¬ 
tion. Consequently this argument also has no 
force and there is no reason for interference on 
this ground. 
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(4) Learned counsel relied on various decided 
cases in which it has been held that provisions 
of law like those in S. 11, Essential Supplies 
(Temporary Powers) Act, 194C. must be strictly 
construed. So far as this case is concerned, 
even the strictest construction of S. 11, Essen¬ 
tial Supplies (Temporary Powers) Act would 
show that that provision of law has been com¬ 
plied with. The strictest construction can only 
lead to the requirement that all the facts con¬ 
stituting the olfence must be mentioned in the 
report and as I have said before, the report 
read with the documents which formed part of 
it does mention all these facts on the basis of 
which the applicants have now been convicted. 
Learned Counsel also referred to a decision of a 
learned Single Judge of this Court in — ‘Dr. 
N. C. Chatterji v. Emperor’, AIR 1946 All 416 
(A) where it was held that incorrect mention of 
the particular order which had been contraven¬ 
ed vitiated a conviction under the Defence of 
India Rules and that this incorrect mention was 
not merely an irregularity but an illegality. 
That case is however of no assistance in the 
present case because, in that case, what was 
required under the Defence of India Rules had 
to be taken into account was the requirement 
of S. 11, Essential Supplies Act. Under the De¬ 
fence of India Rules the facts constituting the 
contravention of the order has to be given 
whereas under S. 11, Essential Supplies Act, 
what has to be'given are facts constituting the 
‘offence” and not the facts constituting the 
‘‘contravention”. It was because the word “con¬ 
travention” was used there that the learned 
Judge was of the view that the particular order 
contravened had to be correctly mentioned. 

In this case, since all that was needed was to 
give facts constituting the ,“offence”, the acts 
which resulted in the contravention of the order, 
need only be mentioned and there was no es¬ 
sential requirement of correctly mentioning the 
particular clause of the order contravened. 
Learned Counsel also cited before me two de¬ 
cisions of the Madras and the Bombay High 
Courts but it appears that neither of them is 
applicable to the present case and I do not 
therefore consider it necessary to discuss them. 
On this ground, the revision has no force. 

(5) The second point that has been taken by 
the learned counsel for the applicants is that 
the applicants in this case were not properly 
questioned under S. 342, Criminal P. C. and, 
therefore, their conviction is vitiated. This is 
a case where all the four applicants pleaded 
guilty. This plea of guilty was certainly not to 
be treated as a plea relating to law but as a 
plea relating to facts. The plea is final and 
binding and there can now be no question of 
their being prejudiced after they have already 
pleaded guilty. 

(6) The third point that the learned counsel 
raised was that the order of forfeiture in so far 
as it related to rice was, at least liable to be 
set aside because the conviction recorded by 
the lower Courts was for an offence punishable 
under S. 7, Essential Supplies (Temporary 
Powers) Act read with cl. (v) of S. 3, U. P. 
Foodgrains (Movement) Control Order, 1949, 
and not read with cl. (ix) of S. 3 of that Order. 
It is again to 1 * noticed that when the Magis¬ 
trate framed lb. charge against the applicants 
he clearly meuiioned that rice had also been 
transported and that this transport of rice was 
an offence punishable under S, 7, Essential 


Supplies Act. The mere failure to mention cl. 
(ix) of S. 3, U. P. Foodgrains (Movement) Con¬ 
trol Order, 1949 was not material and the con¬ 
viction in respect of the transport of rice by the 
motor truck was also, therefore, correct. This 
being so, the order of forfeiture was valid. 

(7) The revision has no force and it is dis¬ 
missed. The fines shall now be paid within 
one month during which period the stay order 
will continue to operate. If the fines are not 
paid within this period, steps will be taken for 
realisation of fines and enforcement of the order 
of imprisonment in default. 

B/R.G.D. Revision dismissed. 
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SAPRU AND CHATURVEDI JJ. 

Laxmi Talkies Ltd. through Kashi Bisham- 
bhar Agarwal, Managing Director, Katra, 
Allahabad: Applicant v. Collector, Allahabad, 
Opposite Party. 

Civil Misc. Writ No. 250 of 1952, D/- 13-11- 
1952. 

U. P. (Temporary) Storage Requisition Act 
(12 of 1947), S. 3 Proviso — Prior sanction. 

Where the building was never used for 
storage purposes the order of requisition 
could be passed by the Collector only 
with the prior sanction of the State Go¬ 
vernment. The subsequent sanction cannot 
ratify the act of the Collector. (Paras 2, 3) 

S. N. Kacker for Applicant; S. C. for Op¬ 
posite party. J 

SAPRU, J.: This application has been prc- * 
sented on behalf of the Laxmi Talkies Ltd., 
through its managing Director, Shri Kashi 
Bishambhar Agarwal. The relief claimed un¬ 
der Art. 226 of the Constitution is that this 
Court may be pleased to issue a writ or suit¬ 
able direction quashing the order of requisition 
passed by the opposite party, on 26-5-1952 un¬ 
der S. 3 of the U. P. (Temporary) Storage Re¬ 
quisition Act, 1947. 

(2) The applicant is a limited company incor¬ 

porated for purposes of exhibiting films at Alla¬ 
habad. It is admitted that the building in 
question was never used for storage purposes. 
The building is not meant for storage purposes 
and it consists of delicate fittings. Nevertheless, 
on 26-5-1952 an order of requisition was passed 
by the Collector. This order could be passed 
under S. 3 of the U. P. (Temporary) Storage 
Requisition Act of 1947 only with the prior 
sanction of the State Government. Section 3(1) 
empowers the Collector to requisition any stor¬ 
age accommodation for storing foodgrains with¬ 
in a period which shall not be less than 3 days 
from the date of service of the order; provided 
that no accommodation which is not ordinarily 
used for storage shall be requisitioned without 
the prior sanction of the Provincial Govern- ^ 
ment. . 

(3) The position in this case is that no prior 
sanction of the Provincial Government was oo- 
tair.ed. After the writ application nad been 
filed, the sanction of the Government was op- 
tained on 2-6-1952. The question is whetng 
this subsequent sanction can ratify the a« 
the Collector. In our opinion, importance 

to be attached to the word ‘prior, we 
not. in considering the question whetne 
sanction was in fact obtained, ignore the 
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‘prior’. When the Legislature used that word 
it intended that, before the requisition order 
was passed, the Collector should have obtained 
the sanction of Government. In these circum¬ 
stances there is no doubt, in our mind, that the 
order passed by the Collector was. at the time 
it was made, an illegal order. But. in the cir¬ 
cumstances of this case, we do not think it 
necessary to make an order as to costs. 


B. N. Bama & Co. v. I.-T. Commr. (Malik C. J.) 


B/D.H. 


Application allowed. 
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MALIK C. J. AND V. BHARGAVA J. 

B. N. Rama and Co., Applicant v. Commr. 
of Income-tax, United Provinces, Lucknow, 
Respondent. 

I. T. Misc. Case No. 19 of 1950, D/- 12-11- 
1952. 

Income-tax Act (1922), S. 25(3) and (4) — 
Same or separate businesses. 

The assessee claiming benefit of S. 25 

(3) and (4) has to prove that the busi¬ 
ness, which had been discontinued, was 
the same business which had been charg¬ 
ed with income-tax under the provisions 
of the Income-tax Act of 1918. 

Where the assessee merely proves that 
the capital invested in the two busi¬ 
nesses, in respect of which the benefit of 
S. 25(3) and (4) is claimed came out of 
the joint funds of the Hindu undivided 
family and were both owned by the same 
Hindu undivided family and assessed to¬ 
gether, the necessary conclusion that the 
two businesses were the same business 
cannot be drawn so as to entitle the 
assessee to claim benefit of S. 25(3) and 

(4) . (Para 2) 

Anno: Income-tax Act, S. 25 N. 1. 

A. Sanyal, for Assessee; S. C. Das, for Op¬ 
posite Party. 

MALIK C. J.: This is a reference under S. 
66(1), Income-tax Act and the question re¬ 
ferred to us for decision reads as follows: 

“Q. Whether, in view of fact that the capital 
invested in the businesses in respect of 
which the benefit of S. 25(3) and (4) is 
claimed flowed out of the same nucleus of 
the Hindu undivided family from which 
the Hindu undivided family business in 
respect of which the tax was paid under 
the Act of 1918 and of the fact that both 
the businesses Were owned by the same 
Hindu undivided family and assessed toge¬ 
ther, the businesses started subsequent to 
1918 would be entitled to the benefit of the 

?iX 1S '7V f S 25(3) and (4) as ramifica¬ 
tions of the old business which was assess¬ 
ed to tax under the Act of 1918?” 

(2) In effect, we have been asked to give 

follmSPnST t n ( the point wh ether if the 
following two facts are proved that 

noil. T - he capital ^vested in the two busi- 

W i rsf id 

Hindu indlSded^aSly^and 1111 fUDdS ° f the 
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the conclusion must necessarily be drawn that 
both the businesses were one and the same 
so that if the Hindu undivided family had 
paid income-tax for one business under the 
Income-tax Act of 1918, it would be entitled 
to benefit for the other business under sub- 
ss. (3) and (4) of S. 25 of the Act. The mere 
fact that a Hindu undivided family and not 
an individual had carried on the business 
should make no difference and we fail to see 
how the fact that an individual had invested 
his own money and carried on two businesses 
must lead to the necessary conclusion that 
the two businesses were one and the same 
and were not two separate businesses. It was 
for the assessee to prove that the business, 
which had been discontinued, was the same 
business which had been charged with in¬ 
come-tax under the provisions of the Income- 
tax Act of 1918. It appears from the appellate 
order of the Income-tax Appellate Tribunal 
that the counsel for the assessee was asked 
whether he could prove that it was the same 
business, which had been charged with in¬ 
come-tax under the provisions of the Income- 
tax Act, 1918, from his account books or 
otherwise but he expressed his inability to do 
so on the ground that the old account books 
were not available. No evidence was tender¬ 
ed on behalf of the assessee but reliance was 
placed on certain old records. Learned coun¬ 
sel has stated that the records meant the old 
assessment records. Barring the fact that the 
assessee contended that both the businesses 
were carried on by the same Hindu undivid¬ 
ed family and funds were invested out of the 
joint funds of that family, no other circum¬ 
stance appears to have been relied upon 
and, as we have already said, it is impossible 
to hold that, merely on these two facts, the 
necessary conclusion must be drawn that it 
was the same business i n respect of which 
income-tax had been paid under the provi¬ 
sions of the Income-tax Act of 1918. Not only 
there were no materials to prove to the satis¬ 
faction of the Tribunal that it was the same 
business, there were certain other facts and 
circumstances relied upon by the Tribunal 
which pointed towards a different conclusion. 
The Tribunal pointed out that, from the 
assessment order for the year 1922-23. it ap¬ 
peared that the account books for the two 
52““ ' vere 1 separate, that the expendi- 
cant °f^ r ^\ e • s a ,^ and °ther expenses were 
iS ey claimed in the return, that the 
.lohnstongan] business, which was assessed to 

riftcJS n ^ er *i! he Income * tax Act of 1918, was 
22'" tha 1926 and that there was 

S2?ff g nf°*S 1 ? W U th ? t 6,ther tHe CapUal 0r the 

fu! e « ° f . that business were transferred to 

♦i? mng J ?i )ad business. The Tribunal held 

lanin* ,d not,. aPPear to be any inter- 

l aci PS or intermingling of the two businesses 

fnr P ri 0 l a i ge ' The finding recorded was, there- 

rnatprfifc I 7 3 find,n S.of fact, based on such 
materials as were available. 

0ur . answer to the question referred to 
us for opinion, therefore, is in the negative 

? ust pay the costs ^ the De¬ 
partment which we assess at Rs. 300/- 

B / K s - Answer in the negative. 
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A.I.R. 1953 ALL. 446 (Vol. 40, C. N. 205) 
SANKAR SARAN AND 
BRIJ MOHAN LALL JJ. 

Gauri Shankar and Sons, Plaintiff-Appellant 
v. Union of India (General Manager, E. 1. 
Rly., Calcutta), Defendant-Respondent. 

F. A. F. O. No. 8 of 1952, D/- 21-11-1952. 
Arbitration Act (1940), S. 34 — Applicabi¬ 
lity and Scope. 

Where resort to arbitration was to be 
made only in the event of a dispute 
arising “under these conditions, or in con¬ 
nection with the contract”, it could never 
be the intention of the parties that if one 
of them committed a tort e.g. defamation 
the dispute relating to compensation for the 
alleged tort did fall within the purview 
of the arbitration clause. (1915) 3 KB 
167, Rel. on; (1947) 2 All ER 260, Expl. 

(Paras 2, 3, 4, 6) 
Section 34 does not make it obligatory 
on the Court to necessarily refer the dis¬ 
pute to arbitration. It gives the Court a 
discretion to stay the 'proceedings in 
Court “if it is satisfied that there is no 
sufficient reason why the matter should 
not be referred to in accordance with the 
arbitration agreement.” (Para 7) 

Anno: Arbitration Act, S. 34 N. 2 and 15. 

A. P. Pande, for Appellant; J. Swarup, for 
Respondent. 

CASES CITED : 

(A) (1915) 3 KB 167: 84 LJ KB 1091 

(B) (1947) 2 All ER 260 


BRIJ MOHAN LALL J.: This is an appeal 
by the plaintiff against an order passed by the 
learned Civil Judge of Moradabad staying, un¬ 
der S. 34, Arbitration Act, (10 of 1940), a suit 
instituted by him against the Union of India. 

(2) The appellant is a joint Hindu family 
firm carrying on the business of contractors. 
It entered into a contract to supply large 
quantities of stone boulders and stone chips 
to the East Indian Railway at railway station 
Kansrao. Some differences arose between the 
appellant and the railway authorities. Certain 
letters were exchanged between them, but 
they served only to widen the gulf between 
the two. Eventually, the railway authorities 
cancelled the contract, removed the appellant s 
name from the list of approved contractors 
and circulated that decision to all the Station 
Masters with the result that the appellant be¬ 
came debarred from securing any contract 
from the railway administration in linure. 
Thereupon, it instituted the suit which has 
given rise to this appeal to recover a sum of 
Rs 3,787-5-3 as damages for breach of con¬ 
tract and a further sum of Rs. 1.00,000-0-0 as 
compensation for libel. Its contention was that 
the railway authorities had acted maliciously 
with a view to harm its reputation and their 
conduct in circulating their decision to “black¬ 
list” the appellant amounted to a libel. This 
part of the appellant’s case may best be slated 
by reproducing a portion of para 12 of the 
plaint. It runs as follows: ’ 

“Further the removal of the name of the 
plaintiff firm from the list of approved con¬ 
tractors and blacklisting them was also 
made deliberately to put the plaintiff to dis¬ 
grace, cause loss to them in the matter of 
their exiting contracts, damage their pro¬ 
fessional career, injure their reputation as 
contractors and harass them in carrying cut 


the running contracts with the railway de¬ 
partment. With that end in view, the fact 
of the plaintiff firm having been blacklisted 
and removed from the list of approved con¬ 
tractors was circulated and published 
amongst other parties to bring the plaintiff 
into contempt and create hatred against 
them with the intention of ruining plaintiff’s 
business and career as contractors.” 

(3) Before filing the written statement the ** 
respondent moved the learned Civil Judge to 
stay the proceedings under S. 34, Arbitration 
Act. It is common ground between the parties 
that paii 65 of the publication entitled “The 
Specifications, Instructions and General Condi¬ 
tions of Contract” is applicable to the present 
case. This para runs as follows : 

“In the event of any question or dispute 
arising under these conditions or in connec¬ 
tion v/ith the contract (except as to any 
matter the decision of which is specially 
provided for by these conditions) the same 
shall be referred to the award of an arbitra¬ 
tor who shall be .” 


It was contended by the respondent before the 
Civil Judge, and the same contention is reite¬ 
rated before us, that this clause barred the 
trial of the suit by the learned Civil Judge. 
The appellant concedes that the portion of the 
claim relating to the recovery of a sum of 
Rs. 3,787-5-3 on account of the breach of con¬ 
tract is covered by this agreement. But it is 
contended that the claim for recovery of Rs. 
1 ,00.000-0-0 as compensation for libel does not 
fall within the four corners of this agreement. 


(4) The language of para 65 quoted above 
makes it clear beyond doubt that a resort to 
arbitration is to be made only in Ihe event of 
a dispute arising “under these conditions, or in 
.-onnection with the contract ” This means that 
if the parties are at variance as to the inter¬ 
pretation of any conditions of the contract, or 
one party asserts that any condition of the 
contract has been violated ami the other de¬ 
nies it, or a demand is made by one party for 
setting some thing done under the terms of 
the contract which the other party considers 
to be outside the scope of the contract, the 
dispute has to be referred to arbitration. It 
is only matters relating to contract or the 
breach thereof that are to be referred to arbi¬ 
tration. It was never the intention of the par¬ 
ties that if one of them committed a tort giv¬ 
ing rise to claim for compensation in favour of 
the other the dispute about the tortious act 
of the guilty party would also be referred to 
arbitration. Parties never contemplated that a 
claim for defamation brought by one party was 
to be referred to arbitration instead of being 
tried by a Court of law. The whole tenor of 
the agreement indicates that the parties were 
at pains to provide for the due fulfilment of 
contract and were anxious to have such dis¬ 
putes settled through arbitration. A claim *° n 
compensation for defamation, such as has bee 
brought by the appellant, is totally different 
from the question of performance of contract 
of delivery of stone boulders and stone emp ■ 
It is totally immaterial for the decision of me . 
claim for defamation as to whether the appei 
lant was guilty of breach of contract to 
plv the aforesaid commodities, or 4U wh ^i l np ii an t 
railway authorities prevented the app 
firm from performing his part of the c f^ Ua nt 
The claim under tort brought by the apP 
is totally distinct from the contractual 
putes arising between the parties. 
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( 5 ) In this connection reference may be 
made to the case of — 'Monro v. Bognor Urban 
District Council’, {1915) 3 KB 167 (A). In that 
case also there was an agreement between the 

parties that . 

“If at any time any question, dispute or diffe¬ 
rence snail arise between the council or 
their engineer and the contractor upon or 
in relation to or in connection with tne con- 
f tract, the matter shall be referred to and 
determined by the engineer.” 

( 6 ) The contractor sued to avoid the con¬ 
tract, on the ground that his consent thereto 
had been obtained by fraudulent misrepresen¬ 
tation. The other party pleaded the aforesaid 
agreement in bar of the trial. It was held mat 
the suit was not barred because the alleged 
fraudulent misrepresentation was not a dispute 
“upon or in relation to or in connection with 
the contract.” On behalf of the respondent re¬ 
liance was placed on the case of — 'Woolf v. 
Collis Removal Service*, (1947) 2 All ER 
260. In that case there was an agree¬ 
ment to the effect that the defendants would 
remove the plaintiffs* furniture and effects 
from London to Marlowe and would safely 
keep and take care of them there. The plain¬ 
tiffs claimed damages on the allegations that 
the defendants had been negligent in the dis¬ 
charge of their duties and had caused loss to 
him. There was an arbitration clause and re¬ 
lying on that clause it was contended by the de¬ 
fendants that the dispute should be referred to 
arbitration. The plaintiffs maintained that the 
allegations of negligence raised an issue of 
tort and should be tried by Court. This plea 
was overruled by the Court. This authority 
has been cited by the learned counsel for the 

l respondent in support of the contention that 
a question of tort also can be referred to ar¬ 
bitration. The decision in this case does not 
lend support to this proposition. It was point¬ 
ed out in the judgment of that case that the 
terms of the agreement imposed an obligation 
on the defendants to observe due diligence in 
the discharge of their contract and that negli¬ 
gence shown by them amounted to a breach 
of the term of contract. It was pointed out 
that negligence was a negation of due dili¬ 
gence, and, therefore, a breach of contract. It 
was on this ground that the Court held that 
although allegation of negligence ‘prima 
facie gave rise to an issue of tort, it raised 
really no issue other than an issue of breach 
9 f contract. One important sentence in the 
judgment at page 263 will bear quotation. It 
runs as follows: 

“In t he present case there is an obligation of 
diligence in the contract itself, pleaded in 
para 2 of the statement of claim, and appa- 
rently co-extensive with the non-contractual 
obligation of diligence." 

It will, therefore, follow that this authority 
does not support the respondents’ contention 
J h . e . circumstances, we are of the opinion 
that the dispute relating to compensation for 
^sed defamation does not fall within 
(the purview of the arbitration clause. 

* Ji « ma y als ° be pointed out that S. 34, 
Arbitration Act, does not make it obligatory 

to JrbitStif 1 u M CeSSa I ily o ref er the dispute 
arbitration. It gives the Court a discretion 

£L st . a .y /he proceedings in Court “if it is satis- 

ned that there is no sufficient reason why the 

with ♦vd h ° U K-* no * t - be referred to in accordance 
J?* arbitration agreement.” In the pre¬ 
sent case we find that a big claim like that 


for the recovery of sum of Rs. 1,00,000-0-0 has 
been instituted against the Union of India and 
serious allegations have been made against 
responsible public servants. The concuct oi 
the Chief Engineer and the Deputy Chief En¬ 
gineer will have to be examined and the deci¬ 
sion of this case may affect the prospects and 
the pensions of the said officers. The arbitrator 
in the present case will be the Deputy Chief 
Engineer who will be equal in rank to one of 
the officials whose conduct will be subject to 
enquiry, and lower in rank than the other 
official, viz., the Chief Engineer. It does not 
seem desirable that an enquiry against the 
then Chief Engineer and the then Daputy 
Chief Engineer should be entrusted in the 
hands of the present Deputy Chief Engineer. 
We are of the opinion that even if otherwise 
the case had been one which fell within the 
purview of the arbitration agreement we 
would have refrained from staying the pro¬ 
ceedings in Court and referring it to arbitra¬ 
tion. 

(3) It was suggested on behalf of the ap¬ 
pellant that since the greater portion of the 
claim is to be tried by the Court, the portion 
relating to the breach of contract may as well, 
in the discretion of this Court, be directed to 
be tried by the Civil Judge. We are not pre¬ 
pared to accede to this request. It is true that 
the Court has undoubtedly a discretion in the 
matter, but the said discretion is to be used 
judiciously. Once it is conceded that the mat¬ 
ter is covered by the arbitration agreement, 
the court should lend its weight to the enforce¬ 
ment of the agreement. If the parties intend¬ 
ed that their disputes of a certain nature 
should be referred to arbitration, the Court 
should not, in the absence of any special rea¬ 
son to the contrary, nullify that agreement. 

. (9) The result, therefore, is that the appeal 
is a lowed in part. The case shall be sent back 
to the Civil Judge who will try the portion of 
the claim which relates to the recovery of 
Rs. 1,00,000-0-0 as damages foe defamation, 
or.d will refer the dispute to arbitration in 
respect of the claim for recovery of Rs. 
3.787-5-3. The parties shall pay and receive 
the costs of this appeal i n proportion to their 
failure and success. 

B/H.G.P. . Appeal partly allowed. 
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MALIK C. J. AND V.'BHARGAVA 7 . 
Gandamal Gopi Nath, Applicant v. Comrr 
of Income-tax, United Provinces, Luckr.o’ 
Respondent. 

Misc. Case No. 91 of 1949, D/- 30-10-1952. 

PiS°^r aX Ac ‘ (1922) ’ S. 22(1) .and (2) - 

und J er j?- 22(2)— Subscquei 
K. # .- Ce ™ d ® r s - 22(1) - Return file 
before expiry of time given by latter noth 

Proceedings started on basis . 
return so filed are not rendered invalid. 

Anno: Income-tax Act, S. 22 N. 2 and*V 

Respondent. 01 ^ 3 ’ f ° r Applicant; S - C - Das * * 
MALIK C. J. :• The following question he 

the e Vcom" e tax t0 AS ia C ° Urt UCder S ‘ 66(1) < 

“Whether on the facts and the circuit 

stSd S hi ?ase> a foment proceeding 
2 o m d of b tL th r lssue f of the notice under £ 
z “ (2) °* the Income-tax Act on 9-4-45 whic 
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was served on 11-4-45 calling for a return 
of Income within 35 days and assessment 
completed on the basis of a return filed on 
11-6-45 in pursuance to that notice was ren¬ 
dered invalid and illegal in law because a 
general notice under S. 22(1) of the Act 
had been issued at the end of April 1945 
which allowed time for the filing of the 
similar return within 65 days of its issue?” 

(2) The question can be answered only in 
one way. The facts appearing from the 'State¬ 
ment of the Case’ and the appellate Order are 
that on 9-4-1945, the Income-tax Officer had 
issued a notice under S. 22(2) of the Income- 
tax Act giving the assessee 35 days’ time for 
filing his return from the date of the service 
of the notice, i.e., 11-4-1945. A general notice 
under S. 22(1) of the Income-tax Act was, 
however, published in the newspapers giving 
the assessees a period of 65 days to file their 
return. On 11-6-1945, the assessee filed a re¬ 
turn on the basis of which assessment was 
made by the Income-tax Officer. The mere 
fact that the time given in the notice under 
S. 22(1) of the Act had not expired on the 
date when the assessee filed his return on 
11-6-1945, could not take away the jurisdic¬ 
tion of the Income-tax Officer to make the 
assessment on the basis of the return filed. 
The notice under S. 22(1) of the Act gave a 
maximum period of 65 days. It was open to 
the assessee to file his return before the ex¬ 
piry of that period if he so desired. The ques¬ 
tion whether the return was filed under S. 
22(1) or 22(2) of the Act is immaterial in 
this case as the notice under S. 22(1) did not 
invalidate the notice under S. 22(2). 

(3) We, therefore, answer the question in 
the negative. The assessee must pay the costs 
which we assess at Rs. 300/-. 

Answer in the negative. 


a.i.r. 1 
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AIR. 1953 ALL. 448 (Vol. 40, C. N. 207) 
(LUCKNOW BENCH) 

BRIJ MOHAN L4LL J. 


Raj Narain and others, Appellants v. The 
State. 


Criminal Appeal No. 183 of 1951, D/- 9-9- 
1952. 

Criminal P.C. (1898), Ss. 239 and 236 — 
Eight dacoities committed in same night in 
eight houses — Joint trial of sixteen persons 
for all dacoities is not legal since the dacoities 
were not parts of the same transaction. 

Held that the defect of misjoinder was 
not a mere irregularity under S. 537, Cr. 
p C : AIR 1934 Oudh 325 and Cr. Revn. 

No. 103 of 1949 (All), Rel. on. 

(Paras 6 and 8) 

Anno: Cr. P. C.. S. 234 N. 7; S. 235 N. 2; 
S, 239 N. 6; S. 537 N. 10. 

G. G. Chatterji, Babu Ram Gir and Kalbe 
Mustafa, for Appellants; B. L. Kaul, for 
Addl. Govt. Advocate, for the State. 

CASES CITED : 

(A) (’34) AIR 1934 Oudh 325: 11 Oudh 
WN 731: 35 Cri LJ 1048 

(B) (’401 Criminal Revn. No. 103 of 1949, 
D/- 18-10-1949 (All) 


Bareli. The trial resulted in the acquittal 
nine. The remaining seven have preferred 
appeals to this Court. Every one of them has 
been sentenced to undergo five years’ rigorous 
imprisonment. Three of the appellants, viz., 
Raj Narain, Durga Din and Gaya Singh are 
represented by Mr. Chatterji, Bhagwan is re¬ 
presented by Mr. Kalbe Mustafa and the re¬ 
maining three have preferred jail appeals. 

(2) The prosecution case is that all the ”5 
seven appellants together with their nine 
companions, who have been acquitted, com¬ 
mitted no less than eight dacoities in the 
night between 18/19-12-1950, in village Pure 
Sheo Ghulam, which is a hamlet of village 
Dubhan, within police circle Salon in the Dis¬ 
trict of Rae Bareli. These dacoities were com¬ 
mitted in eight different houses situate in the 
aforesaid hamlet. 


(3) Mr. Chatterji has placed in the fore¬ 
front of his arguments the contention that 
there was a serious misjoinder of charges in 
this trial and that his clients were greatly pre¬ 
judiced by the admission of evidence relating 
to no less than eight different dacoities. He 
contends that on this ground alone the convic¬ 
tions cannot stand. 


(4) Section 233, Cr. P. C. lays down that 
for every distinct offence of which any person 
is accused there shall be a separate charge, 
and every such charge shall be tried sepa¬ 
rately. Exceptions to this general rule are pro¬ 
vided by Ss. 234, 235, 236 and 239, Cr. P. C. 
Unless the case is covered by any one of these 
four sections, there should be a separate trial 
for each distinct offence. 


JUDGMENT: As many as sixteen persons 
were put on their trial on a charge of dacoity 
before the learned Sessions Judge of Rae 


(5) The learned counsel holding the brief j 
of the learned Government Advocate has con- 
tended that the eight dacoities which formed 
the subject matter of prosecution in the pre¬ 
sent case were committed in the course of the 
same transaction. He, therefore, wishes to 
bring his case under Ss. 239 and 235 Cr. P. C. 

(6) In order to make these sections applic¬ 
able, it has to be established that the dacoi¬ 
ties were committed in the course of the same 
transaction. The prosecution has not been 
able to establish any connection between the 
different dacoities. The only thing common 
about them is that the persons who committed 
them are the same and that the houses are 
situate in the particular hamlet. This is not 
sufficient to make the dacoities a part of the 
same transaction. If a person or body of per¬ 
sons commits a number of similar offences 
within a certain area, the offences do not neces¬ 
sarily form part of the same transaction, un¬ 
less some continuity of purpose is established 
between them. In the case of —‘V. Gunno v. 
Emperor’, AIR 1934 Oudh 325 (A) six dacoities 
were committed in the same night. It was held 
that the mere fact that they were committed 
in the same night and the persons charged were 
the same, the dacoities did not become part or 
the same transaction. Sirpilarlv in an unr ^ 
ported decision Criminal Revn. No. 103 of 1949 v< 
D/- 18-10-1949 (All) (B) Sapru J., remarked as- 

follows : . ... oc 

“There is no force in the argument that as 

the offences were committed on one anrt 
same night they must be deemed to form 
part of a series of acts so connected as to 
form the same transaction.’’ 

With these remarks I respectfully *&&■ 
am satisfied that the dacoities were not 
mitted in the course of the same transac 
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(d) T. P. Act (1882), Ss. 51 and 2 — Neither 
S. 51 in terms nor its principle applies to trans¬ 
fer in execution of decree — Consideration of 
equity does not arise in case of such sale — 
Principle of ‘caveat emptor’ applies to such 
sale. AIR 1931 All 277 (FB), Re], on. (Para 14) 

Anno: T. P. Act, S. 51 N. 1; S. 2 N. 6 . 

(e) Trust — ‘Dc facto’ trustee looking afier 
trust for 5-6 years can maintain suit for re¬ 
covery of trust property. Case law Ref. 

(Para 17) 


Therefore Ss. 239 and 235 Cr. P. C. have no 
application. 

( 7 ) It is r.ot suggested that S. 236 can pos¬ 
sibly apply to present case. Section 234 
permits the joining together of three charges 
of offences of the same kind committed with- 
a period of twelve months. In the present 

iL . « ml. Ann 4 Vm*aa r PV\nrnfArfl 
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■case, the number exceeds three. Therefore 
there was a clear breach of the requirements 
i of law. 

( 8 ) The defect of mis-joinder was not a mere 
irregularity such as could be condoned under 
S. 537, Cr. P. C. It was a clear case of illsgi- 
lity. It vitiated the whole trial. I have no 
doubt that the appellants were seriously pre¬ 
judiced because evidence relating to all the 
eight dacoities was brought on the record 
in the same trial. 

(9) The appeal is, therefore, allowed, th? 
•convictions and sentences are set aside and 
the case is remanded to the trial Court with 
directions that a 4 de novo’ trial shall take 
place in accordance with law. 

B/D.R.R. Appeal allowed. 


j 
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A. I. R. 1953 ALL. 449 (Vol. 40, C. N. 208) 
SANKAR SARAN AND 
BRIJ MOHAN LALL JJ. 

Lalta Prasad, Appellant v. Brahmanand and 
others, Respondents. 

F. A. No. 67 of 1946, DA 14-11-1952. 

(a) Hindu Law — Religious Endowment — 
Alienation. 

Person dedicating land for erecting 
Goshala and appointing A, a trustee — 
According to deed of trust, A to erect 
buildings, well, pond etc., for purposes of 
Goshala, at A’s cost — A erecting such 
buildings — Buildings become trust pro¬ 
perty — A cannot subsequently alienate or 
hypothecate buildings as his own — Hypo- 
Ihication cannot alter the nature of pro¬ 
perty — Property cannot be sold in execu¬ 
tion of personal decree against A. # • 

' (Paras 9, 11) 

(b) Trusts Act (1882), S. 1 — Applicability. 
-- (Hindu Law — Religious Endowment — 
.fxxiication). 

Act has no application to public or pri¬ 
vate religious or charitable endowment — 
Under Hindu Law trust can be created 
without registered deed — Tryst for erec- 
tton of Goshala is a trust for charitable 
and religious purposes according to Hindu 
Law — Essentials for valid trust for chari¬ 
table purposes under Hindu Law indicated. 
Case law Ref. (Para 10) 

Anno: Trusts Act, S. 1 N. 3. 

^c^Evidence Act (1872), S. 115 - Acquie- 

„r^ erSOn - w . h ? P'eads acquiescence must be 
under mistaken belief of his right and 
person against whom it is pleaded must 
be aware of the mistaken belief — Auc¬ 
tion purchaser in execution sale building 
on property purchased by him — Facts 
indicating that knowledge of trust nature 
of property would have known to auction 
Pp c ] laser with little inquiry — He cannot 

ll ch against trustee ' (1880 > 

Ul D 96 > Relied on. (P ara 12 ) 

•Anno: Evid. Act, S. 115 N. 5. 

1953 AU./67 & 58 


J. Swarup, for Appellant; S. C. Asthana and 
Dr. N. P. Asthana, for Respondents. 

CASES CITED : 

(A) (’ll) 33 All 253: 8 Ind Cas 832 

(B) (’10) 37 Cal 128: 3 Ind Cas 642 

(C) ('27) AIR 1927 PC 80: 54 Ind App 
136 (PC) 

(D) (1880) 15 Ch D 96: 43 LT 95 

(E) (’31) AIR 1931 All 277: 

53 All 334 (FB) 

(F) (’35) AIR 1935 PC 44: 

62 Ind App 47 (PC) 

(G) (’36) AIR 1936 All 653: 1936 All LJ 515 

(H) (’40) AIR 1940 Mad 617: 1940 Mad WN 71 

(I) (’23) AIR 1923 All 160: 45 All 319 

BRIJ MOHAN LALL, J.: This is an appeal 
by one of the defendants against a decree of the 
learned Civil Judge of Kanpur. 

(2) It appears that one Debi Din owned an 
area of one ‘biswa’ out of plot No. 840 abutting 
on a public road in Juhi Khurd, Kanpur. By 
means of a registered deed dated 29-5-1914 he 
dedicated this area for the purpose of esta¬ 
blishing a ‘guashala’. One Shyam Lai alias 
Shamlu Baba, who was the ‘pujari’ of Maha- 
birji’s temple in Cooperganj at Kanpur, was 
appointed a trustee under this deed Shyam 
Lai agreed to construct a ‘gaushala’, a well, a 
cattle trough & four pucca shops “with his own 
money . He did erect certain constructions 
Sometimes later he hypothecated the land and 
the constructions to the appellant. The latter 
is the natural bom son of one Ram Asrey, but 
has been adopted by his (Ram Asrey’s) brother 
Bisheshwar Prasad. Ram Asrey. Bisheshwar 
Prasad and tfceir sons form a joint Hindu fa¬ 
mily. / 

(3) Ram Asrey had a simple money decree 
against Shyam La] and in execution thereof 
he got the disputed land and constructions put 
up for sale in 1933. He purchased the said 
property in the auction sale. After the pur¬ 
chase he erected 13 ‘Kothris’ thereon. A few 
years later Shyam Lai died. 

(4) The suit which has given rise to this 
appeal was instituted by one Brahamanand 
(hereafter described as respondent) within 12 

SL° f r 2? ? U u Ct i°P sale - He claimed to. be 
Shyam Lai s chela and the present trustee 
of the gaushala. He contended that the pro- 

iTSnU ®“. lt u Was ,‘ ru . st P ro Perty and as such 
it could not be sold in execution of a decree 
obtained against Shyam Lai personally. He 
prayed for possession of the property in suit 
after demolition of the constructions SectS 

Rc ^ npn^ ant and also sought a decree for 
JJf ■ ful 080 /,; as Promts. The defendants 

to the suit were Ram Asrey, his son 
Narain, and the appellant. * ' Satya 

(5) The appellant alone contested the suit 
He contended that the land in question was con 

Swf S hyam , LaI »«*»>>&. that 
sought to be created was not valid and thatin 
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any case the constructions put up by Shyam Lai 
were his personal property and did not form 
part of the trust. It was urged that a valid 
title had passed to Ram Asrey as auction pur¬ 
chaser. Limitation and S. 41, T. P. Act, were 
also pleaded in defence. Another plea taken 
in defence was that in the event of the respon¬ 
dent’s suit being decreed he should pay the costs 
of the constructions put up by the appellant. 
Lastly, respondent’s status as trustee was dis¬ 
puted and it was contended that he had no 
right of suit. 

(6) The learned Civil Judge overruled the 
defence and decreed the suit for possession of 
the property in dispute and for recovery of a 
sum of Rs. 540/- as mesne profits. He directed 
the appellant and his co-defendants to remove 
the 13 ‘kothris’ put up by them on the dis¬ 
puted land within a period of six months. 

(7) Dissatisfied with this decree the appel¬ 
lant alone has preferred this appeal. Ram 
Asrey and his son, Satya Narain, have been 
impleaded as ‘pro forma’ respondents. Four 
points were urged by the learned counsel for 
the appellant in his arguments, viz.: 

1. The constructions made by the appellant 
had not been impressed with the character 
of a trust and were his private property. 

2. The claim for demolition was barred by the 
doctrine of acquiescence. 

3. In any event the appellant was entitled to 
claim compensation for the buildings con¬ 
structed by him. 

4. The respondent has no right of suit. 

(8) It may be pointed out at the outset that 
the appellant has two independent titles, viz., 
(1) as mortgagee and (2) as auction purchaser. 
His mortgage was a simple mortgage and gave 
him no right of possession. Moreover, this 
mortgage has, on his own showing, been satisfied. 
A suit on its basis, if now instituted, would be 
time-barred. It is, therefore, clear that he has 
no right to remain in possession on the basis 
of this mortgage-deed and cannot, therefore, 
resist the respondent’s suit on this ground. If 
he has any title, it is as an auction purchaser. 
Being a member of the joint Hindu family with 
Ram Asrey he can rely on that title, although 
the purchase was not made in his name. It 
has to be seen how far can that title furnish 
a good defence to the respondent’s claim. 

(9) It has not been denied before us that a 
valid trust of the site was created by Debi Din. 
What was contended was that the constructions 
put up by Shyam Lai did not partake of the 
nature of the trust. It was argued that if a 
trustee (and such was admittedly the status of 
Shyam Lai) puts up constructions on the trust 
land the constructions would not become part 
of the trust property. In deciding this ques¬ 
tion one has to bear in mind the intention of 
the trustee in erecting those constructions. In 
order to gather this intention it is necessary to 
examine the trust deed executed by Debi Din 
because, obviously, Shyam Lai accepted the 
terms of this deed and secured the land from 
Debi Din on terms mentioned in this docu¬ 
ment. Debi Din expressed himself thus: 

“I have of my own accord and free will with¬ 
out compulsion or coercion on the part of 
any one else made a perpetual wakf, with 
respect to, and subject to the terms which 
have been set up and are given below for 
the purpose of (construction of) a ‘gaushala’, 
a well, a ‘charin' and four pucca shops with 


his (Shyam Lai’s) own money under the- 
mutwalliship of Shyam Lai.” 

Thereafter, he goes on to mention the terms 
and says that Shyam Lai shall be the manager 
and ‘sarbarakar’ and shall ‘‘cause a ‘gaushala’, 
a well,, a ‘charhi’ and four shops to be con¬ 
structed on the land with respect to which, 
wakf is made at his own cost”. Further on he- 
forbids him to erect any other kind of building. 

He directs that the rent recovered from the ^ 
shops shall be used to provide fodder, etc., for* 
the cows. He goes on to add that: 

“Shyam Lai shall at no time have the power 
and title to make any sale, mortgage or gift, 
etc., or to transfer the property in any other 
way. Shyam Lai aforesaid shall always 
make great efforts for improvement and 
betterment of ‘gaushala’ and he shall main¬ 
tain it intact. He shall not do anything 
contrary to the terms of this wakf, nor shall 
he have any power to bring the property 
made a wakf of to his own use.” 


It was on these terms that Shyam Lai agreed 
to take the property. He was debarred from 
alienating it in any manner. He was directed 
to keep it intact and to make constant en¬ 
deavours for its betterment. These terms gave 
a clear indication that Debi Din and Shyam 
Lai had both agreed to bring the gaushala into 
existence and to maintain it. Debi Din made 
his contribution in the shape of the site, Shyam 
Lai agreed to provide funds for the construc¬ 
tion of a ‘gaushala’ and further agreed to main¬ 
tain it and to act as its trustee. In the circum¬ 
stances, we have no doubt in our minds that 
the constructions were made by Shyam Lai in 
pursuance of the agreement arrived at bet¬ 
ween him and Debi Din. We have no doubt 
that his intention was to make the construc¬ 
tions a part and parcel of the trust property. 
In the circumstances, the constructions did 
partake of the nature of trust property. At the 
time of making the constructions it was not 
Shyam Lai’s intention to treat the said con¬ 
structions as his personal property. His sub¬ 
sequent conduct in raising money on the secu¬ 
rity thereof was an act in breach of the trust 
and it could not retrospectively operate to 
alter the nature of the constructions from one 
of the trust property to that of personal pro¬ 
perty. 

(10) It was pointed out by the learned coun¬ 
sel for the appellant that the trust deed was 
executed by Debi Din alone and not by Shyam 
Lai. It was contended that without a docu¬ 
ment in writing Shyam Lai could not create a 
trust of the buildings made by him. Section 5. 
Trusts Act (2 of 1882) lays down the methoo 
for creating a trust of immoveable property, 
but it is provided by S. 1 of the said Act that 
the Act does not apply to public or private 
religious or charitable endowments. Therefore, 
the rule laid down in S. 5 regarding the execu¬ 
tion of a registered document in writing does 
not govern a case like the present. There can 
be no doubt that the trust for maintaining a 
■gaushala’ is a trust for a charitable purpose. 
According to strict Hindu notions, it is a reli¬ 
gious trust also because maintenance and 
breeding of cows is an act of religious merit 
according to Hindu belief. The creation of a 
trust whether for charitable or religious pur¬ 
pose is governed by rules of Hindu law and not 
by the provisions of the Trusts Act. T 
Hindu law does not require a registered aeeo. 
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The essentials of a valid trust of a charitable 
or religious nature under Hindu law are that— 

(1) the object or the purpose of the trust must 
be a valid religious or charitable purpose 
according to the rules of Hindu law; 

(2) the founder should be capable under 
Hindu Law of creating a trust in respect 
of the particular property which is the 
subject matter of trust; 

* (3) the founder should indicate with suffi¬ 
cient precision the purpose of the trust 
and the property in respect of which it is 
made and the trust must comply with the 
requirements of law, as regards the form 
in which it is to be made; and 
(4) the trust must not be opposed to the pro¬ 
visions of law for the time being in force 
an infringement of which makes it void 
or voidable in law (Mukherjea’s Hindu 
Law of Religious and Charitable Trust, 
1952 ed. p. 52). 

If the above requirements exist, a valid trust 
comes into existence and no document in 
writing need be executed. It is not necessary 
that somebody should accept the transfer. Nor 
is it necessary that the religious or charitable 
purpose should be in existence from before. 

Reference may, in this connection, be made 
to the case of — ‘Chaturbhuj v. Chatarjit’, 33 
All 253 (A). In that case a gift of certain 
Zamindari property was made to an idol which 
was not in existence at the time of the gift. 
Possession was handed over to a certain per¬ 
son as pujari. It was held that the deed of 
gift was valid and was not vitiated by the fact 
that the idol had not come into existence till 
\\ then. This case was based on an earlier Full 
■ Bench decision of the Calcutta High Court 
(which was a case of a will) viz., — ‘Bhupati 
Nath v. Ram Lai’, 37 Cal 128 (B). 

The Privy Council case of — ‘Gangi Reddi 
v Tammi Reddi’, AIR 1927 P C 80 (C) mav 
also usefully be referred to. Their Lordships 
remarked on page 82 as follows; 

A dedication of a portion of the family pro- 
au purpose of a religious charity 
(and the chanty which Gangi Reddi purport¬ 
ed to endow is of this nature) may, accord¬ 
ing to Hindu law, be validly made without 
any instrument in writing, even if it be an 
appropriation of some landed property.” 

Their Lordships were discussing as to what 
proportion of the joint family property a Karta 
could dedicate. This question, however! is not 
before us We are concerned with only that 

do°Sn°Va! ‘ heir remark "K £vs 

down that a written instrument i s not neces- 

relimonc V*® f re ?l ion of a Kind u charitable or 
religious trust We are, therefore, of the ooi- 

“JS n that a valid trust did come into existence 
notwithstanding the absence of any remstereH 
instrument in writing by Shyam Lai fegls,eied 

..intention, of the founder was 



but did not object and, therefore, the appel¬ 
lant could invoke the doctrine of acquiescence 
in this case. It may be pointed out that the res¬ 
pondent was made a trustee in 1935, i,e., tw© 
years after the purchase. There is no evidence 
on the record to prove that the construction© 
were made after 1935 and it cannot, therefore, 
be seriously contended that the doctrine 
acquiescence will operate against the respon¬ 
dent. The essentials of doctrine of acquiescence 
were laid down in the case of — ‘Willmott sc. 
Barber’, (1880) 15 Ch D 96 (D), and they .re¬ 
quire ‘inter alia* that the person, who wants to 
plead that doctrine, must have been under i 
mistaken belief about his rights and the per- 
son against whom thei doctrine is sought to )bt, 
invoked should be aware of this mistaken be¬ 
lief. In the present case, it cannot seriously 
be contended that th& auction purchaser was 
under a mistaken belief about the nature of tbe 
property. Had he taken the trouble to examine 
the title he would have come to know that 
Debi Din had created a trust. Moreover, evec 
if it be assumed that there was such a naif— 
taken belief on the part of the auction pur¬ 
chaser, there is no evidence whatsoever to 
prove that the respondent was aware of tbe 
existence of this mistaken belief in the auction, 
purchaser’s mind. Therefore the plea of ae-J 
quiescence has no place in a case like the pre-J 
sent. r * 


(13) It is unnecessary to decide whether or 
not this doctrine could be invoked against 

ruZ am u ou Th ® respondent is not claiming 
through Shyam Lai. On the contrary, he is 
seeking redress against the unlawful acts 
Shyam Lai Even assuming that the plea oauM 
be successfully raised against Shyam Lai it 
would not ipso facto, operate against the res¬ 
pondent. 

(14) Learned counsel for the appellant next 
contended that the principle of S. 51, T P Act. 

should be applied to this case. This section 
runs as follows: 


® S£ Si 

come into existence and it *83 
f0 F a long number of years The wn- 


"When the transferee of immoveable property 
makes any improvement on the property, be- 

S?£, y? faith that he is absolutely 

entitled thereto, and he is subsequently eviet- 

f r m * Y an ? pers0n having a better 

^cnn h !>i ransfer ^f has - a right to require the 
person causing the eviction either to have 

naid V nr Ue , ° f 2. e im Pr° vern ent estimated S 
paid or secured to the transferee, or to reU 

a l ^ the transferee 

at the then market-value thereof irresrw 

t.ve of the value of such improvement 

pect^f "such* !mn >e P3 ' d l ? or u secured in res- 
, im Pr°vement shall be the es¬ 
timated value thereof at the time of th«. 

saS h the Tran" f Under . the circum stance s afore! 
n!L d '„ the transferee has planted or sown on 

s&r-a sya.* 5 — -fss s 


fisg-jff* 5 

different totin'e (foS.^^Umsate. 
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private transfer the transferor expressly cr im¬ 
pliedly assures the transferee that he has a 
valid title to the property. An equity, there¬ 
fore. arises against him and he is by the ap¬ 
plication of rule of est ppel precluded from 
denying his title afterwards. No such consi¬ 
derations arise in the case of an auction sale. 

It may be repedei i t t is st ge that we are 
considering the appellant’s title as an auction 
purchaser in a simple money decree. There 
was no contract between the auction 
purchaser and the judgment-debtor. The pur¬ 
chase was made neither at the request nor with 
the consent of the judgment-debtor, but very 
likely contrary to his wishes. There was no 
warranty of title by judgment-debtor. The 
maxim applicable to auction sales is ‘caveat 
«raptor\ The purchaser makes the purchase at 
his own risk. In the circumstances, it is not 
possible to apply the principle of S. 51 T. P. Act. 
to auction purchases. In the Full Bench case. 
— ‘Nannu Mai v. Ram Chancier’, AIR 1931 All 
277 (E). the auction purchaser was held not 
entitled to the benefit of S. 51. In that case 
benefit of S. 70 was given to him because he 
was a purchaser in execution of a mortgage 
decree. As already stated more than once, the 
appellant is not enforcing the rights under the 
mortgage. He has to take his stand on the 
auction purchase only. In the circumstances, 
we hold that the appellant is entitled to no 
compensation for the buildings erected by him, 
nor can he compel the respondent to purchase 
the said buildings. He has been permitted by 
the learned Civil Judge to remove his materials 
and that he certainly can do. 

(15) Last of all comes the question about the 
respondent's competence to maintain this suit. 
In this connection reference is to be made 
again to the deed of endowment executed by 
Debi Din. The relevant passage in this deed 

runs as follows: ,., _ _ . , 

“Secondly, if God forbid, Shyam Lai afore¬ 
said dies at any time his senior and com¬ 
petent disciple shall become the manager and 
mutwalli of the property made a wakf of, 
provided that he follows the ‘Panth (Sect) of 
Shyam Lai, resides in Kanpur proper and is 
ronsidered by four respectable Hindus to be 
fit and capable for that purpose. 

(16) It is conceded that the respondent is the 

only disciple of Shyam Lai. that he belongs to 
his sect and he resides in Kanpur proper, but 
it is pointed out that he has not been elected 
by respectable Hindus to the office of the trus¬ 
tee The respondent has produced a document 
executed by Shyam Lai in which he declares 
that the respondent is his only disciple and in 
which he appoints him as his successor both to 
the office of Mutwalli of his trust and as priest 
of Mahabirji’s temple. It is true that the deed 
of endowment executed by Debi Din conferred 
no power on Shyam Lai to appoint his succes¬ 
sor The nomination by Shyam Lai does not 
by itself help the respondent except that it 
oroves that Shvam Lai. as one of the Hindus, 
approved of his appointment. But it may be 
pointed out that ever since the d-ath of Shyam 
Lab which took place 8 or 9 years before the 
hearing of the suit, the respondent has been 
acting as the priest of the temple of Mahabirji 
and has bften making customary collections 
from the market, where the owner of 

every cart-lcad of grain has to contribute a 
cupfull of the grain towards the temple. It is 
in this temple that the cows are being kept 


after the auction sale held in 1933. He is thus 
running this ‘gaushala' and managing the af¬ 
fairs of the temple with the tacit approval of 
the Hindu public in general who have been 
making contributions towards the temple and 
placing the same in his hands. The Hindu 
public in general has impliedly approved of his 
appointment. In the circumstances, the re¬ 
quirements of the deed, which lays down the 
conditions of his appointment, have been com¬ 
plied with. 

(17) Even if it be assumed that he is not a, 
‘de jure’ trustee, he is certainly a ‘de facto’ 
trustee who has been carrying on the work as 
such. A ‘de facto’ trustee can maintain a suit.' 
This was laid down by their Lordships of the 
Privy Council in — ‘Mahadeo Prasad Singh v. 
Karia Bharti’, AIR 1935 P C 44 (F). Reference 
may also be made to the cases of — ‘Gopal 
Dutta v. Babu Ram’, AIR 1936 All 653 (G); — 
‘Subramania Gurukkal v. Srinivasa Rao Sahib', 
AIR 1940 Mad 617 (H) and — ‘Sheo Ramji 
v. Sri Ridhnath Mahadeoji’, AIR 1923 All 160 
(I). In all these cases persons who were not 
‘de jure’ trustees were permitted to institute 
suits not for their own benefit but for the 
benefit of the trust. On the same principle the 
respondent who had been performing the 
duties of a trustee for about 8 or 9 years prior 
to the institution of the suit could validly in¬ 
stitute this suit for the benefit of the trust. 

(18) For the above reasons, we are of the 
opinion that the view taken by the learned 
Civil Judge was correct. We find no force in 
this appeal. It is hereby dismissed with costs. 
The stay orders are vacated. 

B/R.G.D. Appeal dismissed. , 
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38, R. 8 — Dismissal without determining 
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him under O. 21 R. 63 which applies also 
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JUDGMENT: This is an appeal from Ihc 
order dated 3-1-1952, passed by the learned 
Civil Judge of Allahabad in which the dispute 
is about certain aeroscraps which were at¬ 
tached before judgment. The material facts 
are as follows : 


(2) On 17-12-1947, the Calcutta National 
Bank Limited, which is the appellant before 
us, brought a suit for the recovery of Rs. 
42,753/13/3 against one Qudratullah and his 
son, Rahmat Ali Fateh Ullah. The latter is the 
respondent before us. The bank’s case was 
that the father and the son were carrying on 
business jointly and while the father borrow¬ 
ed the money from the bank the son was a 
guarantor and both of them pledged the aero¬ 
scraps which they had bought from the De¬ 
fence Department. Along with the plaint, the 
bank filed an application for attachment be- 

'-i fore judgment. In the affidavit which was filed 
in support of the application it was alleged 
that the aeroscraps were the property of both 
the defendants. It was also alleged that the 
defendants were trying to dispose of their pro¬ 
perties and were trying to remove them from 
the local limits of the jurisdiction of the court 
with a view to defeat or delay the execution of 
the decree that might be passed in the suit. 
An apprehension was also expressed that the 
defendants might leave the Indian Dominion. 
Learned Civil Judge ordered notice to issue 
and directed that attachment be made in the 
meanwhile. The attachment was accordingly 
made. On: 20-3-1948, Rahmat Ali Fateh Ullah 
made an objection to the attachment and pray¬ 
ed the attachment might be withdrawn. 
# the affidavit filed m support of the petition 
of objection, it was stated- that it was abso¬ 
lutely wrong that he ever intended to abscond 
or leave the Indian Dominion or to dispose of 
his property in order to defeat or delay the 

ESS?* of the decree ^at might be passed. 

it was alleged that he ard Qudrat 
Ullah had separate business in oil, metal and 

himL ar lu eS on a ,l arge scale and > in order to 
hamper the same, the attachment before judg¬ 
ment had been obtained on wrong and in- 

' v' ha^ e t Ct f3C S v, It was stated that Qudrat Ullah 

^ t 70 onn? m f°r Va J? 6 J? r ? p ?r , y of tlie value of Rs. 
70.000/- from which the amount of the plain- 

dff * realiSed and he had nothing to 

that ii h the a ! ri0l ! nt claimed - It was denied 
that he ever stood as a guarantor. The objec- 

r^ a ^ h T ^ Q1 was dismissed by the 
'“™d CivU Judge on 10-12-1948. An appeal 

that S that S rder in th5s Court and 

mat was also dismissed on 17-1-1949 No suit 

SSUf of the title J ShiSt All 

Fateh Ullah. In -respect of the aeroscraps has 


been filed by him as contemplated by O. 21 , 
R. 63, Civil P. C. On 9-4-1949, learned Civil 
Judge decreed the suit as against Qudra~ 
Ullan only, but dismissed it as against Rahmat 
Ali Fateh Ullah on the finding that he never 
stood as a guarantor for the advance of the 
loan to Qudrat Ullah. A first appeal against 
• hat decree (First Appeal No. 171 of 1949) has 
been filed by the bank and is pending in this 
Court. On 9-5-1949, the bank applied for the 
.-xecution of the decree by the sale of the at¬ 
tached aeroscraps. On 18-8-1949, Rahmat Aii 
made an application that as the suit had been 
dismissed against him and the aeroscraps were 
his property they might be delivered to him. 
On 14-2-1950, Rahmat Ali filed an objection 
under S. 47, Civil P. C., contending that the 
aeroscraps being his property and the suit 
having been dismissed against him they could 
not be sold in execution of the decree against 
his father, Qudrat Ullah. By the order, dated 
3-1-1952, learned Civil Judge held that the 
aeroscraps in dispute were the property cti 
Rahmat Ali Fateh Ullah and as the suit 
against him had been dismissed he was en¬ 
titled to get them back and they were noi 
liable to be sold in execution of the decree 
against Qudrat Ullah. He directed accordingly. 
This order purports to dispose of both the ap¬ 
plication, dated 18-8-1949, and the objection 
under S. 47 dated 14-2-1950. This appeal has 
been filed by the bank against that order. 

(3) Sri Ambika Prasad, learned counsel 
for the appellant, contends firstly that as no 
suit for a declaration of title was brought by 
Rahmat Ali as contemplated by O. 21, ~R. 6 l 
Civil P. C. within a period of one year as pre¬ 
scribed by Art. 11 of the First Schedule to the 
Limitation Act, 1908, that order has become 
conclusive now and it was not open to the 
learned Civil Judge to determine that the 
aeroscraps were the property of Rahmat Ali 
Fateh Ullah. 


(4) The first question is whether the provi¬ 
sions of R. 63, O. 21, apply also to attachment 
before judgment. Rule 8 of O. 38, Civil P. C, 
provides: 

"Where any claim is preferred to property 
attached before judgment, such claim shall 
be investigated in the manner hereinbefore 
provided for the investigation of claims to 
property attached in execution of a decree 
for the payment of money.” 

(5) In the Full Bench case of — ‘Mallikh- 
arjuna Prasada Naidu v. Virayya’, AIR 1913 
Mad 26 (FB) (A) it was held that O. 21, R. 
63, Civil P. C., applies also to orders or. claims 
preferred to property attached before judg¬ 
ment. In — ‘Bisheshar Das v. Ambika Per- 
snad\ AIR 1915 All 275 at p. 276 (B) it was 
held that the effect of O. 38, R. 8 was to in¬ 
corporate the provisions of O. 21, and amongst 
them the provisions of R. 63. We are bound br 
this decision and must hold accordingly. 

( 6 ) There is. however, one difference bet¬ 
ween an objection under R. 58 of O. 21 and 
that under R. 8 of O. 38. An objection under 
R. 58 can be made only by a person who is 
not a party to the decree. This is clear from 
the veiy language of the rule. On the other 
hand, the objection under R. 8 of O. 38 can be 
made even bv a person who is a party to the 
| Ult , In ,^ ‘Hafiz Ahmad Ali Khan v. Anand 
Sarup, AIR 1937 All 635 (C), it was held:* 

'«£?«.!? T n ^\ n ? in 8 \°- 38 t0 indicate 
that the Legislature intended to confine the 
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operation of that rule only to claims pre¬ 
ferred by persons who are not parties to the 
suit. Any objection raised by a defendant 
to attachment before judgment may also be 
investigated and decided by the Court in 
accordance with the provisions of R. 8, O. 38, 
Civil P. Q, The decision of the Court as re¬ 
gards the claim preferred to property attach¬ 
ed before judgment is however not linal and 
tan be assailed by means of a separate suit 
instituted within the period of limitation. 
The decision of a claim in accordance with 

R. 8 cannot be treated as a decision under 

S. 47, Civil P. C., for the simple reason that 
S. 47 comes into play only when there is an 
application for execution pending before the 
Court.” 

(7) Learned Civil Judge has distinguished 
AIR 1937 All 625 (C) on the ground that in 
fie order by which Rahmat Ali’s objection was 
dismissed, the points raised by him that he 
was not a guarantor and his property was not 
liable to be attached were not considered, and 
all what the Court then considered was as to 
whether or not a ‘prima facie* case had been 
made out for attachment before judgment. He 
reproduced, the following portion lrom that 
rurder: 

Tt was further suggested that the mention 
of the movables in the agreement was pro¬ 
bably an interpolation by the Bank. The 
latter part of the contention is however one 
which cannot be considered at that stage. 
The agreement on the file makes out a ‘prima 
facie* case for the plaintiff and that is all 
what can be said with regard to it at this 
stage.*’ 

He further pointed out that the bank’s case 
•was that Rahmat Ali was a guarantor and if 
this was ultimately accepted then the aero- 
anraps even if they belonged to him exclusively, 
oatild be sold in execution of the decree, but 
£3 the suit was dismissed as against him he 
ssrw no reason why the articles belonging to 
him should not be returned to him. It will be 
aoted, however, that the bank’s case was that 
the aeroscraps belonged both to the father and 
V&e son whereas Rahmat Ali’s case was that 
they belonged to him exclusively. This point 
was not determined by the learned Civil Judge 
when disposing of the objection under O. 38, 
H. 8, Civil P. C. If a point is not determined 
ia an objection under R. 8 it must be deemed 
have been decided against the objector and 
t&e provisions of R. 63 are attracted. Refer¬ 
ence may here be made to the Full Bench case 
of — Venkatarathnam v. Ranganayakamma*, 
AIR 1919 Mad 738 (FB) (D), in which it was 
held that an order refusing to investigate a 
claim to attached property on the ground that 
there was delay in filing it is an order passed 
^against” the claimant within O. 21, R. 63, 
Gvil P. C., and Art. 11, Limitation Act. A 
fflcailar view was taken in — ‘Ambika Prasad 
^ Messrs. Soorajmull Nagarmull Firm*, AIR 
2539 Cal 620 (E). It was held : 

*Tn order to bring a case within the purview 
of O. 21, R. 63, Civil P. C., the question as 
to whether the claim was investigated or not 
is immaterial and if an adverse order is 
made against the plaintiff in the claim pro- 
•reeding he is bound to institute a suit under 
O. 21, R. 63, Civil P. C., failing which the 
order becomes conclusive and final.** 

In the above case reliance was placed upon the 
earlier cases of the Calcutta High Court. 


(8) In — ‘Cannanore Bank Ltd. v. Pattar- 
kandy Aryanveettil Madhavi’, AIR 1942 Mad 
41 (F), a Full Bench of the Madras High Court 
held that O. 21, R. 63 applies to all orders 
which are against claims preferred under R. 

58. The test to see whether an order is under 
R. 63 is whether the order is against the claim¬ 
ant or the decree-holder, but that does not 
mean that the order must involve an adjudica¬ 
tion on the merits after investigation. Where 
a petition of objection is dismissed only with 
the remark that it was not pressed it was held 
to be an order "against” the objector and re¬ 
quired him to file a suit within a year from 
the date of the order if he wished to re-open 
the matter. 

(9) In this Court also, it was held that an 
order refusing to entertain an objection to the 
attachment of property in execution of a de¬ 
cree upon the ground that it was too late fell 
within the purview of O. 21, R. 63, Civil P. C., 
and the suit to recover possession of the at¬ 
tached property after the objection had been 
disallowed must be filed within a year from the 
date of such order vide — ‘Gobardhan Das v. 
Makundi Lai’, AIR 1923 All 435 (G). See also 
— *Debi Das v. Rup Chand*, AIR 1927 All 593 
(H) and — ‘Damodar Das v. Pearey Lai*, 1930 
All U 1322 (I). 

(10) A Full Bench of the Avadh Chief Court 
also took the same view in — 'Ran Bahadur 
Singh v. Salig Ram’, AIR 1931 Oudh 1 (FB) (J). 

It was held that an order passed by the exe¬ 
cuting Court on an objection filed under O. 

21, R. 58, which was not pressed subsequently 
and was therefore dismissed was an order 
covered by O. 21, R. 63. 

(11) The position in the present case thus * 
is that Rahmat Ali made an objection under 
O. 38, R. 8, C. P. C. claiming the aeroscraps to 
be his exclusive property and not liable to at¬ 
tachment. The trial court did not determine 
the question of his title or of his liability, but 
dismissed the objection on the ground that 
there were good reasons for the attachment to 
continue. This attachment did not cease ‘ipso 
facto* under O. 38, R. 9, Civil P. C., on the dis¬ 
missal of the suit against Rahmat Ali because 

it had not been determined previously that the 
aeroscraps belonged to him only. The bank’s 
case was that the aeroscraps belonged to both 
the defendants. It is onlv by the order under 
appeal that the title of Rahmat Ali in respect 
of the scraps has been determined. Never be¬ 
fore was it so determined. The non-determi¬ 
nation of Rahmat Ali’s title in respect of the 
scraps and the dismissal of his objection on 
10-12-1948, must, in view of the authorities re¬ 
ferred to above, be treated as an order pass¬ 
ed "against” him under R. 63 of O. 21, a rule 
which applies also to orders passed on objec¬ 
tions filed under R. 8, O. 38. No suit having 
been brought by Rahmat Ali for a declaration 
of his title in respect of these scraps within 
the statutory period of one year, it is not open 
to him now to go behind the order by which \ 
his objection under R. 8, O. 38, was dismissed 
and claim the aeroscraps as his property. 

(12) Learned counsel for the respondent con¬ 
tends that the observations in AIR 1937 All 
635 (C) are obiter dicta. We have carefully 
gone through the judgment and are of the opi¬ 
nion that they are r.ot obiter dicta. The con¬ 
tention on behalf of the appellant that Rahmat 
Ali cannot now ask the Court for the adjudi¬ 
cation of his title in respect of aeroscraps must 
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prevail and on this ground the appeal must be 
allowed. 

. (13) On the question of fact whether or not 
the aeroscraps belong to Rahmat Ali alone, 
:the sale account, dated 30-1-1947, Ex. A and 
•the delivery orders, Exs. B and C coupled with 
the evidence of P. K. Sinha, Supervisor in the 
Ordnance Depot and Toorani Khan, a clerk in 
* *the Ordnance Depot, prima facie go to show 
that the aeroscraps were purchased by Rahmat 
Ali only. But it must be remembered that the 
matter is one between the father and the son. 
It is also to be noted that Rahmat Ali did not 
;produce any account-books to show that he 
and his father had separate business. The 
aeroscraps were bought by him for about Rs. 
74,000/-. He admits that he had only Rs. 
25,000/-. He adds that he got the balance from 
his mother and maternal uncle. The mother 
and the maternal uncle were not produced. He 
admits further that he did not execute any 
•deed in favour of his maternal uncle. It may 
be that the aeroscraps might have been pur¬ 
chased jointly by the father and the son but 
as the son alone went at the auction to make 
the bids so the sale account and the consign¬ 
ment note were made by the Defence Depart¬ 
ment in his name only. It is, however, not 
necessary to record any definite finding on this 
point as it has been held above that Rahmat 
All is barred from raising the plea of his title 
in respect of the aeroscraps. 

(14) The appeal succeeds and it is hereby 
•allowed with costs of both the courts. The 
order of the lower court dated 3-1-1952, is set 
aside The aeroscraps shall not be delivered 
to Rahmat Ah Fateh Ullah. They will be sold 
m execution of the decree. The execution re¬ 
cord will now be returned to the lower court 
to proceed with the execution in the light of 
the order passed in this appeal. 

•C/H.GP. Appeal allowed. 
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ORDER; This is a reference under s. 438. 


(2) It appears that one Vidya Ram made a 
petition under S. 145, Cr. P. C-, in the court of 
the S. D. M. Anupshahr. The S. D. M. appears 
to have been absent from the station and Sri 
Jagat Narain Beri, an Honorary Special Magis¬ 
trate, was in-charge of his work. Sri Beri passed 
the following order, namely: 

"S. O. Dabai. 

Please report if there is an appprehension of 

breach of peace. If so, attach.” 

This order was passed on 23-12-49. The police report 
is dated 27-12-1949. It states inter alia, that there 
is an apprehension of a breach of the peace and 
that attachment has been mad£. This report was 
put up before the S. D. M. on 6-2-1950 who wrote 
out the following order immediately below the re¬ 
port, namely: “Accused to be summoned for 27- 
2-50.” Thereafter, the parties put in appearance 
and filed written statements of their claims. 
The S. D. M. was transferred and his successor 
after recording the evidence came to the conclu¬ 
sion that the opposite party was m actual posses¬ 
sion of the disputed land and crop. Thereupon 
he declared the opposite party to be in possession 
and forbade interference on the part of Vidya 
Ram. 

(3) Vidya Ram went up in revision before the 
learned Sessions Judge and one of the points urg¬ 
ed on his behalf was that Sri Jagat Narain Beri 
was not competent to pass an order in a case 
which was instituted in the court of S. D. M. 
Anupshahr. The learned Sessions Judge has re¬ 
pelled this contention and has pointed out that 
Sri Beri had been placed in charge of the work 
of S. D. M. Anupshahr and was competent to 
deal with the case. I agree with the learned 
Sessions Judge and it is not necessary for me, 
in view of the finding of fact recorded by him 
to say anything more on this point. 

(4) The other contention put forward on behalf 
of Vidya Ram which has found favour with the 
learned Sessions Judge is that the order of attach¬ 
ment passed in this case was without jurisdiction 
and that this irregularity vitiated the entire pro¬ 
ceedings. The learned Judge has pointed out 
that it was for the Magistrate to be satisfied 
about the existence of a dispute likely to cause 
a breach of the peace and thereafter he should 
have himself passed the order of attachment. 
The learned Judge is right in saying that the 
Magistrate could not delegate to the police autho-' 
rities the power to make attachment nor could 
he make the question of attachment of property 
depend on the satisfaction of the police autho¬ 
rities. On this point. I am perfectly in agree¬ 
ment with the learned Judge & I have no hesi¬ 
tation in declaring that the order of attachment 

passed. But I am unable to 
agree that this irregularity or illegality (by which- 

f„ V H r fP ame n lt ? ay be descr ibed) had the effect of 
a l ^ ubse ^ uent proceedings. It may be con- 
iQpn d fu Iiat i bef °r e Passing the order dated 6-2- 

M^trate had not assumed 

r*a H^ tl ?u in , l . he ***** Bufc 0n 6*2-1950 he, on 
reading the police report, was obviously satisfi¬ 
ed that there existed a dispute which was likely 

hi ^ USe / breach of th * Peace and thereupon 
he passed a preliminary order summoning the 
parties before him. It is true that the aforesaid 
order (already quoted) is not a very elaborate 
one and does not state the grounds on which 

hS J^f? cd M ?Sif tr ?te*s satisfaction was based 
but written as it, is immediately below the police 

the learned SUSS 

had accepted the police report and has been con 
*¥* by the said report that there wS * dK 
pute which was likely to cause a breach of the 
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peace. The learned Magistrate's omission to 
draw an elaborate order stating the grounds of 
his bemg satisfied is by no means fatal to the 
case. It is an irregularity which can be condon¬ 
ed under section 537, Cr. P. C. The Full Bench 
case ol — 'Kapoor Chand v. Suraj Prasad’, AIR 
1933 Ail 264( Aj is an authority for the proposi¬ 
tion that if a Magistrate is satisfied that a dis¬ 
pute likely to cause a breach oi the peace exists 
ne is seized oi jurisdiction to take action and 
that it is immaterial if he, after be*ng so invest¬ 
ed with power to act under S. 145, Cr. P. C, com¬ 
mits an irregularity by not expressly stating in 
his order the grounds which satisfied him about 
the existence of-* dispute of the aforesaid nature. 
This Full Bench case is binding on me and, there¬ 
fore, the brief nature of the order dated the 6 - 2 - 
1950, is, in my opinion, a mere irregularity which 
does not vitiate the order. The fact remains 
that the learned Magistrate was satisfied on 6-2- 
1950, about the existence of a dispute which gave 
rise to an apprehension of a breach of the peace, 
that he did acquire jurisdiction to act under S. 
145, Cr. P. C. and that from that date onwards 
the proceedings were valid and legal. The pre¬ 
vious illegal order of attachment did not invali¬ 
date the subsequent proceedings which were to¬ 
tally independent of that order. An order of 
attachment is not the basis of subsequent pro¬ 
ceedings and in quite a large number of cases 
no occasion may arise for passing the attach¬ 
ment order at all. It Is an order totally separate 
from the rest of the proceedings and any ille¬ 
gality in this order does not contaminate the 
rest of the proceedings. It is also significant 
that there is no suggestion whatsoever that the 
subsequent proceedings have in any way pre¬ 
judiced any party or have occasioned a failure of 
justice. I arn, therefore, of the opinion that the pro¬ 
ceedings which consisted of filing of the written 
statements, recording of evidence, hearing of argu¬ 
ments & delivery of judgment were perfectly legal 
and valid proceedings. 

(5) The learned Sessions Judge has relied on 
two recent decisions of this Court. One of them 
is reported in — 'Khangar v. Jhamman’, AIR 1950 
All 734(B). This is a decision by Harisli Chan¬ 
dra, J. In that case the Magistrate had delegated 
to the police authorities not only the power to be 
satisfied about the existence of a breach of the 
peace and to make the attachment, if so satisfied, 
but had also entrusted to the said authorities 
the power to summon the parties and to direct 
them to appear before him. The summoning ol 
parties and directing them to put forward their 
claims for possession is on intergral part of the 
preliminary order which it is the learned Magis¬ 
trate’s duty to pass under S. 145(1), Cr. P. C. 
Delegation'of this power to the sub-inspector is 
a serious illegality. It will thus appear that in 
that case the parties had been summoned before 
the learned Magistrate without his having satis¬ 
fied himself that there existed a dispute likely 
to cause a breach of the peace. In other words, 
the learned Magistrate had not acquired jurisdic¬ 
tion to act under S. 145, Cr. P. C., by the time the 
police authorities summoned the parties to ap¬ 
pear before him. This circumstance dis¬ 
tinguishes this case from the present case. As 
already stated, the learned Magistrate had. in the 
present case, himself summoned the parties after 
satisfying himself that a dispute likely to cause 
a breach of the peace really existed. 

(6) The second case on which the learned 
Judge has taken stand is reported in — ’Babu 
Ramv. RamPresad’, 1951 All W. R. <H.C.) 58 (C). 
In that case also the Magistrate had called for a 


report from the police authorities and had autho¬ 
rised the Station Oificer to make an attachment 
it there was an apprehension of a breach of the 
peace. But there was also a finding that even 
after the receipt of the police report the Magis¬ 
trate did not apply his mind as to whether or not 
there existed a dispute likely to cause a breach 
of the peace. Bhargava, J. observed as follows : 

• In the next place, he (Magistrate) acted with- } 
out jurisdiction when he initiated the proceed¬ 
ings on a police report which did not make 
any reference to the existence of any dispute 
likely to cause breach of the peace without ap¬ 
plying his mind at all.” 

In view of this circumstance this case is also 
distinguishable. 

(7) There is nothing in either of tire afore¬ 
said two cases to indicate that mere invalid 
attachment is sufficient to vitiate all the sub¬ 
sequent proceedings which are taken after the 
passing of an order under S. 145(1), Cr. P. C. I 
am, therefore of the op.nion that the learned 
Magistrate’s order declaring the opposite party 
to be in possession and forbidding Vldya Ram 
to interfere with his possession should not be 
disturbed. 

(8) There remains to see whether any order is 
needed to set aside the illegal attachment. In 
that connexion, I notice that the learned Magis¬ 
trate himself put an end to that attachment by 
ordering the release of the property in favour of 
the opposite party. Therefore, no further order 
is called for in that respect. 

(9) In the circumstances the reference is re¬ 
jected. 

R n r R Reference rejected.. 


A. I. R. 1953 ALL. 456 (Vo!. 40, C. N. 211) 
MALIK C. J. AND V. BHARGAVA J. 

Sherwani Bros. Co. Ltd., Allahabad, Appli¬ 
cant v. Commr. of Income-tax, United Pro¬ 
vinces, Lucknow, Opposite Party. 

Income Tax Misc. Case No. 212 of 1949, D/- 
22-10-1952. 


(a) Income-tax Act (1922), S. 10 (-) (XV> 

— Expenses incurred on staff maintained ti> 

pay off debts of defunct business are not 
tllowable. (Para -)> 

Anno: I. T. Act, S. 10 N. 13. 

(b) Income-tax Act (1922), S. 10 (2) (XV) 

— Carrying on business — Prospecting lor 

justness or temporary lull in business is 
not cessation of business. (Para 

Anno: I. T. Act, S. 10 N. 13. 

B. L. Gupta and Oman Singh, for Applicant;: 
Sri S. C. Das, for Department. 

MALIK, C. J.: The assessee, Sherwani Bros. 
Co., Ltd., Lucknow, was started in the year 1937. 
In the memorandum of association, the various 
objects for which the company was established 
were given. The company, however, in the same 
year, i.e., 1937, took on lease a sugar mill known 
as Sri Krishna Deshi Sugar Factory. This lease 
expired on 31-7-1942. It was admitted before the 
Appellate Tribunal that the only business earned 
on by the cbmpany consisted of manufacture 
and sale of sugar. This manufacture of sugar, 
it was again admitted, was stopped on the ex¬ 
piry of the lease on 31-7-1942. The sale how- 
ever, of the stock of sugar continued and the raw 
was admitted that this stock was sold off g 3^ 
11-1912. The assessee company maintained 
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accounts on the mercantile basis and each year 
m computing its prolits it showed the price of 
the Sugarcane purchased as expenditure in¬ 
curred and these figures were accepted by the 
Income-tax Department in assessing the profits 
of the company. It appears, however, that though 
accounts were maintained on the mercantile 
basis the sugarcane was purchased partly on cre¬ 
dit and partly for cash and that even after the 
whole stock of sugar was sold off on 30-11-1942, 
payments to the cane-growers cont.nued right 
upto 17-9-1944. 

The assessee claimed that the expenses incurr¬ 
ed after 30-11-1942, for maintaining the staff neces¬ 
sary for making deferred payments to the cane 
growers upto 17-9-1944, should be allowed as ex¬ 
penditure incurred wholly and exclusively for 
the purpose of their business. This contention 
did not find favour with the Appellate Tribunal, 
which on 19-11-1948, held as follows: 

“It is admitted by the counsel before us that 
the price of cane as and when purchased was 
debited to the cane purchase account in the 
relevant years when the factory was working 
and it was duly allowed in working dut the 
profits of the sugar factory in those years and 
so no further expenses in connection with such 
purchase can be allowed. The mere fact that 
the staff had to be maintained for making 
actual payment to them in the years in dispute 
cannot entitle the assessee company to a deduc¬ 
tion of such expenses as admittedly the ac¬ 
counts are kept on the mercantile basis and 
not on the cash basis and admittedly no busi¬ 
ness in the manufacture and sale of sugar in¬ 
cluding the sale of old stock of sugar existed 
after 30-11-1942/’ 

This position is not challanged by learned coun¬ 
sel but an attempt has been made to claim the 
amount as an allowable expenditure under sec¬ 
tion 10(2)(xv) of the Income-tax Act on two 
grounds: Firstly, that, as the company had not 
gone into liquidation and had not been wound 
up, it could not be said that it had ceased to 
carry on its business and the mere fact that it 
had no venture in hand would not matter and 
it must be deemed that this was a business ex¬ 
penditure. Secondly, that the company had in¬ 
curred the expenditure in acquiring other busi¬ 
ness for which the company was negotiating and 
the mere fact that there was a period of lull 
between the termination of the old lease and the 
acquiring of the new lease would not matter. 

(2) Neither of the two points urged by the 

ihY n c^f«° U ^ el ^ h *°J vever> a PP ears to arise from 
the statement of the case. As we have already 
said, it was admitted by learned counsel that the 
company carried on only one business, that of 
®“ u , fa J ur ( c and sale of sugar. Counsel also ad- 
mitted that the manufacture and sale both were 

?^o d ’ T one ° n 31 ' 7 - 1942 ' and the other on 30- 
“'i 942 - In the year in question, therefore, the 
company was not carrying on any business what- 
soever and no question of computing profits from 

^ siness c °“ ,d ar ‘ se - Further, it is clear 
from the appellate order as well as from the 

of . the , case thaE ^e only expenditure 
which was claimed to have been Incurred during 

ex Pe nd iture made for main* 
the ! taf , f for mak ‘ng deferred payments. 
Wo may quote here the following passages from 

e«Z de wh°/ ft 

ggjjf} h t th Tribunal was called upon to 

"The counsel’s contention is that though admit- 

out 5 ttft.£? le i 0f suear dld not e° n tinue through¬ 
out the previous year ended on 30 - 9 - 1943 . and 


the last sale was effected on 30-11-1942, the ex¬ 
penses incurred thereafter for making deferre_ 
payment to the cane growers right upto 17-9- 
1944 , should have been allowed as per prorio 
and loss account for the years ended 30-9-194:] 
and 30-9-1944, because as long as such fina 1 . 
payments had not been made it could not bf 
said that the business of the assessee company 
had been closed". 

And again, 

"It has been contended that expenses after 30- 
11-1942. and right upto 17-9-1944, were incurred 
ever staff maintained in making deferred pay¬ 
ments of cane growers from whom cane had. 
been purchased when the sugar factory. wa*> 
working and also other expenses identical (?• 
to that payment and so much expenses should 
have been allowed by the Income-tax Office, 
in the assessment year 1943-44 and 1944-45." 

Tills being the only expense claimed, we fail zc 
see why the Tribunal added in the last part cl 
the reference 

"and for looking after the affairs of such com¬ 
pany during the period of its lull before any 
other business is started." 

It does not appear from the order of the Ap¬ 
pellate Tribunal or from the statement of the 
case that the assessee had claimed any expenses 
‘for looking after the affairs of such company 
during the period of its lull before any other 
business was started*. Omitting this part, the 
question reads as follows: 

"Whether in the circumstances of the case a. 
limited company which includes within its ob¬ 
ject the running of various kinds of business 
but actually starts only one business and te 
not under liquidation or in the process of wind¬ 
ing up, is entitled to a deduction or allowance 
under S. 10 (2) (xv) for expenses incurred ove:* 
the maintenance of the staff and its travelling 
and other expenses for making deferred pay¬ 
ments in respect of purchases made in connec¬ 
tion with the defunct business." 

The question of computation of income from, 
business arises only if there is a business that is 
being carried on of which income has to be com¬ 
puted and it is only if a business is being carriedi 
on that in computation of its income the Ic.-- 
come-tax Officer has to make an allowance fori 
the expenditure incurred wholly and exclusively : 
for the purpose of such a business. Where ncl 
business is carried on at all and no expense is* 
incurred wholly and exclusively for the purpose f 
of such a business, S. 10(2)(xv) can have r.: ! 
application. 

In some cases, a difficult question at times 
arises whether the assessee was or was not carr- 
ing on business and this had to be decided in 
accordance with the facts and circumstances zi 
each case. A business concern may- have a lull 
during the period of its activity, when it is wait¬ 
ing to acquire a new business, or when it i* 
prospecting for business that is going to be start¬ 
ed, and in such a case it may be possible to sav_ 
though it is not necessary for us to express anr 
opinion on the point, that the assessee‘was stiU 
carrying on business. On the facts admitted bv- 
learned counsel, that question does not anse in. 
this case. It was admitted that the business 
activities that the assessee was earning oil hadi' 
ceased The mere fact that he had maintained' 

\ staff J c W some of 1116 03116 growers from r 
™, 1 ' e bad Purchased cane on credit cannot 
be said to be an expenditure incurred wholly and-' 
exclusively for the purpose of the business. 


‘15b Allahabad Lachhman Das v. Rent Control & Eviction Officer (Agarwala J.) A. I. R. 


<3> We have pointed out that the last part of 
the question does not arise in this case. The 
answer to the rest ot the question can only be 
in the negative. 

(4» The Department is entitled to its costs 
which we assess at Rs. 300/-. 

B/M.K.S. Reference answered in negative. 


A. I. R. 1953 ALL. 458 (Vol 40, C. N. 212) 
AGARWALA AND CHATURVEDI JJ. 
Lachhman Das, Applicant v. Rent Control 
and Eviction Officer, Bareilly and another, 
Opposite Party. 

Civil Misc. Writ No. 304 of 1952, D/- 13-1- 

1953. 

(a) Houses and Rents — U.P. Temporary 

Control of Rent and Eviction Act (3 of 1947), 
S. 7 — Owner in occupation of accommodation, 
for his own use, lias power to transfer posses¬ 
sion to purchaser of ownership rights, without 
an order of allotment to the purchaser by the 
dlent Control Officer. (Para 5) 

(b) Houses and Rents — U.P. Temporary 
Control of Rent and Eviction Act (3 of 1947), S. 
7 — Allotment of accommodation — Jurisdic¬ 
tion of Rent Control Officer — (Cons.ituiion 
of India (1950), Art. 226) — (Civil P.C. (1908), 
-$. 9 — Special Tribunal) — (Evdencc Act 
tl872), S. 115). 

Rent Control Officer’s jurisdiction to 
allot house arises only when it falls vacant 
according to S. 7 — Owner in occupation 
transferring possession to purchaser of 
ownership rights — Accommodation can¬ 
not be said to have been vacant at any 
point of time — Order allotting accommo¬ 
dation is without jurisdiction. (Para 6) 
Fact purchaser also had applied for 
allotment to himself cannot give jurisdic¬ 
tion to Rent Control Officer on the ground 
cf submission to jurisdiction — Such appli¬ 
cation made by him in ignorance of his 
rights cannot also estop him from chal¬ 
lenging the allotment made to another 
person, on the ground of jurisdiction, in 
the proceedings under Art. 226 commenc¬ 
ed by him for having the order of allot¬ 
ment quashed. (Para 8) 

Anno: Civil P. C., S. 9 N. 53; App. III. Const, 
•of India, Art. 226 N. 13; Evi. Act, S. 115 N. 1. 

(c) Houses and Rents — U.P. Temporary 
Control of Rent and Eviction Act (3 of 1947), 

7 — “Accommodation falling vacant ” 

What is contemplated by the words in 
the case of a landlord himself in occupa¬ 
tion is that the accommodation is not in¬ 
tended to be used by him for his own pur¬ 
poses but is intended to be let out to a 
tenant; or if the occupier is a tenant that 
the tenant will cease to occupy it. 

(Para 6) 

(d) Constitution of India (1950), Art. 22C 
— Another remedy open. 

Suit against order of allotment of ac¬ 
commodation under U.P. Temporary Control 
of Rent and Eviction Act, 1947, asking for 
injunction restraining allottee from taking 
and Rent Control authority from giving 
possession — Application in suit for tem¬ 
porary injunction refused on ground that 
suit did not lie because notice under S. 80, 
Civil P. C., was not given — Withdrawal 


of suit by plaintiff — He cannot be said 
to have availed of another remedy and 
failed so as to be prevented from seeking 
remedy under Art. 226 — Decision on issue 
of temporary injunction leads to inference 
that he had no other such remedy open. 

. . (Para 7) 

Anno: Civil P. C., Art. 226 N. 8. 

S. C. Khare and S. B. Chaudhri, for Appli- 1 
cant: B. N. Sapru, for B. L. Gupta, for Oppo¬ 
site Party. 

AGARWALA J.: This is an application 
praying that the order of allotment of a shop 
situate in Mohalla Shahamatganj in the city 
of Bareilly, made by the Rent Control and 
Eviction Officer on 12-9-1951, in favour of 
Krishna Kumar, opposite party 2, be quashed. 
The facts briefly stated are as follows: 

The shop in dispute is a tin shed with 
wooden structures. It is on a plot of land 
which along with three other shops and a go- 
down is owned by several persons. Two of 
these co-sharers, viz., Naqshe Ali and Mashooq 
Ali were admittedly occupying the disputed 
shop and were carrying on Kirana business. 

It appears that they suspended their business 
sometime in July or August 1951. Several 
persons came forward to get an allotment of 
the shop in the expectation that Naqshe Ali 
and Mashooq Ali would vacate it. The first 
person to come forward was one Kalloomal. 
He made an application for allotment with 
the concurrence of Naqshe Ali and Mashooq 
Ali on 4-8-1951. On 21-8-1951, Lachman Das 
applicant applied for its allotment. On 24-8- 
1951 Lachman Das made a second application 
for allotment. On 27-8-1951 Krishna Kumar 
made a similar application. This application ' 
was made with the consent of Naqshe Ali and 
Mashooq Ali. 

' (2) On 28-8-1951, however, Lachman Das 
secured a sale deed of the materials of the 
shop and the goods stored therein in his 
favour as also of the rights of Naqshe Ali and 
Mashooq Ali in the rest of the property which 
was 2$ anna share. On the same date he made 
an application for allotment of the shop in his 
favour with the consent of Naqshe Ali and 
Mashooq Ali. 

(3) On 12-9-1951 the Rent Control and Evic¬ 
tion Officer made an order allotting the shop 
to Krishna Kumar opposite party. Against this 
order, the applicant filed a suit for the issue 
of an injunction restraining Krishna Kumar, 
from taking, and T. R. O. from giving, posses¬ 
sion over the shop. He also made an applica¬ 
tion for a temporary injunction. His prayer 
was granted by the trial Court, but in appeal 
the temporary injunction was cancelled on the 
ground that the suit itself was not maintain¬ 
able because r.o notice, as required by S. 80. 
C.P.C., had been given to the Rent Control and 
Eviction Officer. The applicant thereafter 
withdrew the suit and filed the present appli¬ 
cation under Art. 226 of the Constitution. 

(4) In the affidavit which the applicant has ^ 
filed in support of his application, it is men¬ 
tioned that the shop in.dispute was construct¬ 
ed by Naqshe Ali and Mashooq Ali who were 
co-sharers in the other shops, godown and the 
site of the building and in the land attached 
to those shops to the extent of 2£ anna share. 

In the counter-affidavit filed by Krishna 
Kumar it is alleged that Naqshe Ali and Ma¬ 
shooq Ali were merely tenants of the shop in 
dispute paying a rent of Rs. 60/-. It, however, 
appears that Krishna Kumar himself had men- 


1968 


Rameshwar Lal Radha Krishan v. State of U. P. (Malik C. J.) 


Allahabad 459 


tioned in his application for allotment that the 
shop was owned by Naqshe Ali and Mashooq 
Ali and had not mentioned that any rent was 
paid by Naqshe Ali and Mashooq Ali. The 
Rent Control and Eviction Officer also in his 
order of allotment mentioned that Naqshe Ali 
and Mashooq Ali were the owners of the shop. 
It is true that the applicant in his application 
w for allotment mentioned Rs. 60/- as the pre- 
* sent rent of the shop. But he explains that he 
did not mean thereby that the rent was paid 
by Naqshe Ali and Mashooq Ali, but that the 
estimated rent of the shop was Rs. 60/-. Hav¬ 
ing regard to what was stated by the opposite 
party in his application for allotment, ar.d by 
the Rent Control and Eviction Officer in his 
order of allotment, we hold for the purposes 
of the present application that Naqshe Ali and 
Mashooq Ali were not tenants of the shop but 
were owners thereof. 

(5) The question then is whether Naqshe Ali 
and Mashooq Ali having suspended their busi¬ 
ness, but not having vacated the shop because 
their goods were still in the shop, had the 
power to transfer possession over the shop to 
the applicant without the shop being allotted 
to him by the Rent Control and Eviction 
Officer. We think that they had the power and 
the jurisdiction of the Rent Control and Evic¬ 
tion Officer did not come in. 


(6) Under S. 7, Rent Control and Eviction 
Act, the District Magistrate is authorised to 
require a landlord to give intimation that any 
accommodation of which he is a landlord is or 
has fallen vacant and to let or not to let such 
accommodation to any person. The tenant is 
also bound to inform the Rent Control and 
fi Eviction Officer of his intention to vacate the 
/premises he is occupying. It is only when an 
accommodation falls vacant (and now after 
the amendment of S. 7 by Act 24 of 1952. or 
is about to fall vacant) that the District 
Magistrate acquires the jurisdiction to make 
an order of allotment. When an owner of pro¬ 
perty, being in possession of it and actually 
occupying it. transfers the ownership and the 
possession thereof to a transferee, the owner¬ 
ship and possession vest in the transferee from 
the moment of transfer and the transferee 
steps into the shoes of the owner. I n such a 
case, in our opinion, the accommodation can¬ 
not be said to have fallen vacant What is 
contemplated by ‘accommodation falling va¬ 
cant under S. 7 in the case of the landlord 
himself in occupation is that the accommoda¬ 
tion is not intended to be used by the owner 
for his own purposes, but is intended to be let 

fhot ♦»,« , te " an . tj °T ., if the occupier is a tenant 
that the tenant will cease to occupy it. Where 
a person purchases the rights of ownership 
and gets into possession of the accommodation 
from the previous owner, who was in fact oc¬ 
cupying the accommodation for his own pur- 

cannot ba , said that at any point of 
time the accommodation had fallen vacant. In 

C3Se . U ap Pf ars th 31 before the ac- 
fOimmodation actually fell vacant, the accom¬ 
modation was transferred to the applicant. In 
Ron n£ S f Ces the . ^ ent Control and Evic- 

ssjsx 

the°«>rno^ n0t *2 be allowed to avail himself of 

wl »J^ er Art - 226 of the Constitution, 
we have already mentioned that the suit filed 
by the applicant was withdraw* by £ 


A 

•* 


cause his application for temporary injunction 
was rejected on the ground of the suit not be¬ 
ing maintainable. This is not a case in which 
the application has failed on the merits in the 
previous suit. We do not think that his failure 
to obtain redress in the suit is a bar, in the 
circumstances of the present case, to his seek¬ 
ing a relief from this Court under Art. 226. On 
the other hand, the decision made on the ap¬ 
plication for the issue of a temporary injunc¬ 
tion leads to the inference that he had no 
other remedy except the one which he is now 
pursuing. 

(8) It was next urged that the applicant had 
himself made an application for the allotment 
of the shop to him and, therefore, he had sub¬ 
mitted to the jurisdiction of the Rent Control 
and Eviction Officer and could not now seek 
to have the order of the said Officer set aside 
by this Court. The applicant, no doubt, made 
an application for allotment to the Rent Con¬ 
trol and Eviction Officer, but if it turns out 
that the Rent Control and Eviction Officer had 
no jurisdiction to make the order of allotment, 
the consent of the applicant would not confer 
jurisdiction on the Rent Control and Eviction 
Officer. It appears to us that the applicant was 
ignorant of his rights when he made the appli¬ 
cation for allotment. If he acted in ignorance 
of his rights there could be no question of 
estoppel operating against him. 

(9) In the result we allow this application 
and quash the order of allotment. The appli¬ 
cant will have his costs from Krishna Kumar 
opposite party. 

A/M.K.S. Application allowed. 


A. I. R. 1953 ALL. 459 (Vol. 40, C. N. 213) 
MALIK C. J. AND V. BHARGAVA J. 
Messrs. Rameshwar Lal Radha Krishan, 
Applicant v. State of U. P. and others, Oppo¬ 
site Party. 

Civil Misc. Writ No. 217 of 1952, D/- 
11-12-1952. 


(a) Essential Supplies (Temporary Powers) 
Act (1946), S. 3 (2) — Notification of C. P 
Food and Supplies D/- 5-10-1949 — Restrict!** 
in notification related not only to rock salt 
imported from Pakistan but also to sea-salt. 

(Para 2) 

(b) U. P. Salt Control Order (1947), S. 2 (a) 

— Sea-salt comes under definition of salt and 
cannot be said to be exempt. (Para 3) 

* *?‘ s F a ' for Applicant; Standing Counsel, 

ior the State. 




» • r.T • dppucauun m 

which the applicant complains that the oppo- 

fil e -i )ar ^ y ,- have w !° n S f ully prevented him from 

t akl J“ g 2 l° bags of sea-salt which 

he had imported to Basti from Bombay under 

ThP^r^m SS ^ y Bomba y Government, 
l he argument of learned counsel for the appli- 

1S t hat \ he . U- P ' Salt Contro1 Order, 1947, 
fnro J app y i° sea ' salt and he was, there¬ 
fore, not required to take out a licence. 

tn ( hL T , h ffi^ app ] ica 5.t bas . relied on Annexure A 

XJ P Vn?J laV1 a i at o 1S notification of the 

ru'.KUc^la d - ^u Ci Vt S i*PP hes > da ted 5-10-1949, 
published in the U. P. Government Oa 7 ptt** 

(Extraordinary). It is urged that that notifi- 
cation shows that the restriction related only 
j? r ° c _ k sported from Pakistan and not 
to sea-salt. This argument is misconceived. 
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Salt’ is defined in the U. P. Salt Control Order 
of 1947 as meaning: 

“any salt except ‘knari’ and saltpetre duly cer¬ 
tified as such by the District iviagis.ra.e and 
bitterns, denatured salt and black sail.” 

By an order of the Government dated 3-8-1948. 
the U. P. Salt Control Order of 1947 was made 
inapplicable to rock salt imported from Khewra, 
Warcha and Kalabagh. Later by the notifica¬ 
tion dated 5-10-1949, the previous notification 
dated 3-8-1948 was cancelled and the U. P. 
Salt Control Order thus again applied to rock 
salt imported from Khewra, Warcna and Kala¬ 
bagh as it was included in the definition. 

(3) The next contention of learned counsel is 
that sea-salt is ‘khari’, or bitterns, or denatured 
salt and thus excluded. We have looked into 
the meanings of the various words mentioned 
in the Order and we find that sea-salt does not 
come under the exception. 'Khari* in Fallon’s 
Hindustani-English Dictionary means: 

"an alkaline salt; a kind of sulphate of soda, 
used in medicine and for the adulteration of 
the common salt.” 

Saltpetre clearly is not sodium chloride and 
‘Khari’ or saltpetre before it can be ex mpted 
has to be duly certified as such by the District 
Magistrate. As regards the other two terms, 
bitterns’, according to Webster’s Dictionary 
means: 

"the bitter mother liquor that remains in salt¬ 
works after the salt has crystallised out and 
from it are obtained magnesium chloride and 
sulphate, sodium sulphate, and bromides and 

• iodides.” 

‘Denatured salt* according to the same dic¬ 
tionary is a salt which had been rendered unfit 
for human consumption. The meaning of the 
*wrd 'denature* is given in the dictionary as 
follows: 

"To deprive of natural qualities; to change the 
nature of; to render unfit for eating or 
drinking.” 

The compiler goes on to say that 
"Spirits are denatured by the addition of 
small amounts of some substance that will 
render the liquid unwholesome or unpalat¬ 
able.** 

Denatured salt, therefore, is a salt in which 
something has been mixed to make it not fit 
for human consumption. Sea-salt, therefore, 
dearly comes under the definition of salt and 
cannot be said to be exempt. 

(4) In the rejoinder affidavit it is stated that 
several other persons had imported sea-salt and 
the District Supply Officer had not insisted on 
their taking out a licence. Even if that alle¬ 
gation be true, we cannot, in the exercise of 
our jurisdiction under Art. 226 of the Consti¬ 
tution, interfere unless we are satisfied that the 
applicant had a right to import sea-salt with¬ 
out a licence. 

(5) The result, therefore, is that this appli¬ 

cation has no force and is dismissed with costs. 
C/V.R.B. Application dismissed. 

A. I. R. 1953 ALL. 4f0 (Vo!. 40, C. N. 214) 

MUKERJI .T. 

• Ram Narain. PlaintitT-Applicant v. The 
Dominion of India, New Delhi and another, 
Defendants-Opposite Party. 

Civil Revn. No. 595 of 1950. D/- 4-12-1952. 
(a) Railways Act (1890), S. 77 — Notice. 

Where in a suit for damages against a 
railway administration for non-delivery of 


a part of the consignment, the plaintiff 
establishes that the non-delivery was due 
to misconduct on the part of the railway 
administration and theie is no finding that 
it was due to loss, destruction or deterio¬ 
ration, the suit cannot fail for want of 
notice under S. 77, Railways Act. AIR 
1952 All 391 (FB) and AIR 1952 All 897 
(FB), Foil. (Para 7) 

Anno: Railways Act, S. 77 N. 1, 2. 

(fc) Railways Act (1890), S. 72 — Who can 
sue. 

A consignee under a railway receipt is 
entitled to sue the railway administration 
for non-delivery of the consignment so 
long as he has not specifically endorsed 
the railway receipt in favour of any other 
person. The mere fact that the delivery of 
part of the consignment has been taken by 
his agent on his behalf would not destroy 
the right of the plaintiff if there is no 
endorsement in favour of the agent. AIR 
1924 All 574, Dist. (Para 9) 

Anno: Railways Act, S. 72 N. 33. 

S. N. Kackar and Gopi Nath Kunzru, for 
Applicant; J. Swarup and Lalta Prasad, for 
Opposite Party. 

CASES CITED: 

(A) (’52) AIR 1952 All 891: 

1952 All L.I 443 (FB) 

(B) (’52) AIR 1952 All 897: 1952 All U 451 
(FB) 

(C) (’24) AIR 1924 All 574: 22 All LJ 663 

ORDER: This is a plaintiff’s application in 
revision arising out of a suit filed in the Court 
of Small Causes at Allahabad for the recovery 
of a sum of Rs. 285/13/6 as damages for the ’ 
loss of seven packages of betel leaves which 
had been consigned from railway station Dan- 
ton to Allahabad. The consignment was des¬ 
patched on 5-5-1947, and the plaintiff was the 
consignee of ten packages, which were the 
number of packages, that had been despatched 
to him from Danton. In the usual course the 
packages were expected at Allahabad but 
when delivery was sought of the consignment 
only three packages out of a total of ten were 
delivered. Delivery of these three packages 
was taken by a person called Beni Prasad who 
happens to be a party to this revision also, as 
opposite party No. 2. 

It appears that Beni Prasad was a sort of an 
agent on behalf of the plaintiff to take deli¬ 
very of his consignments. It appears further 
that Beni Prasad deeming himself compe 4 ent 
to lay a claim for the non-dclivery of the seven 
packages laid a claim against the railway for 
damages. The Railway compromised the claim 
with Beni Prasad for a sum of Rs. 154A and 
a ‘‘pay order” was actually drawn up bearing 
the date 29-11-1947, in favour of Beni Prasad. 
Fortunately, the plaintiff came to know of this 
unauthorised activity of Beni Prasad and he 
wrote to the Railway to say that they had no 
business to make payment to Beni Prasad 
respect of the loss of a part of the consign¬ 
ment which had been booked in the plaintiff s 
name. On receipt of the -plaintiff s letter which 
was dated 5-12-1947, the Railway stopped 
making payment to Beni Prasad and the 
amount of the pay order which had been 
drawn up in his name, on 29-11-1947, was not 
given to Beni Prasad. 

(2) On 5-7-1947, the suit out of which this 
revision has arisen was instituted by the plain- 
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tiff against the Dominion of India, which un¬ 
der the Adaptation Order has to be read as 
The Union of India, for the recovery of the 
Turn which I have already mentioned earlier. 

(3) On behalf of the Railway, several de¬ 
fences were raised. One such defence, which 
I must notice at the outset, was that Beni Pra¬ 
sad was a necessary party to the suit. On this 

* objection, on behalf of the Railway, which de- 

* fended the case in place of the Union of India. 

Beni Prasad was added as a defendant to the 
suit. The other defence, which I need notice, 
was that the claim was barred because notice 
under the provisions of S. 77, Railways Act, 
had not been served on the Railway Adminis¬ 
tration. _ . . , 

(4) The Trial Judge gave effect to the plea 
that the suit could not succeed because notice 
under S. 77, Railways Act, had not been given. 
The suit was, therefore, dismissed bv the 
learned Judge of Small Causes, Allahabad. 

(5) The plaintiff has come up in revision 
and it has been contended on his behalf by 
Mr. Kackar that the view of the learned Judge 
of the Court below in regard to S. 77, Railways 
Act, is no more good law in view of two recent 
Full Bench decisions, in — ‘Governor General 
in Council v. Mahabir Ram*, reported in AIR 
1952 All 891 (A) and — ‘Mutsaddi Lai v. Gov¬ 
ernor General in Council’, AIR 1952 All 897 
(B). In the first noted Full Bench, it has been 
held that where non-delivery of goods is due 
to loss of goods by the Railway Administra¬ 
tion or due to their destruction or deteriora¬ 
tion, then only notice under S. 77, Railways 
Act, is necessary, but where non-delivery of 
goods is due to any other reason, then nc 

i such notice is required. The Full Bench fur¬ 
ther held that where the claim is not based 
upon the loss of the goods by the Railway 
Administration, but upon non-delivery for 
other causes and the evidence does not estab¬ 
lish that there was loss of the goods by the 
Railway Administration, S. 77 does not apply 
and such a suit cannot fail for want of notice. 

(6) The second Full Bench to which I have 
referred, namely the Full Bench in ‘Musaddi 
Lai's case’, it was held that non-delivery of 
goods may be due to a variety of causes and 
where non-delivery is due to loss, destruction 
or deterioration of goods, there a notice un¬ 
der S. 77 is required, but where non-delivery 
is due to any other cause, namely conversion, 
detention, misconduct, mis-delivery, wrongful 
sale or such other capricious acts by the Rail¬ 
way, then a notice under S. 77 is not neces¬ 
sary. 

(7) In this case there is no finding that the 
non-delivery was due to loss, destruction or 
deterioration. As a matter of fact, the finding 
in the case is that non-delivery was due to 

he misconduct on the part of the Railway. On 
he authority of the two Full Bench decisions, 
therefore, this suit could not fail because 
notice under S. 77, Railways Act, had not been 
given within the time prescribed by the plain- 

(8) There was another important defence 
taken, namely that the plaintiff had no right 
to sue in respect of this consignment: it was 
contended on behalf of the opposite party that 
the plaintiff having “endorsed” the railway 
receipt in favour of Beni Prasad could not 

clalI P ^thing. in respect of the 

pQH : of . < th ?. cansi £nment from the 
Railway Administration. Reliance was placed 
on the decision of — ‘Piarey Lai Gopi Nath v. 
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East India Rly. Co.’, reported m AIR 1924 
All 574 (C), where a learned single Judge 
held that on an endorsement of the railway 
receipt the title to the goods passed to the 
endorsee. 

(9) In the present case, the finding of the 
learned trial Judge is that although delivery 
of the goods was taken by Beni Prasad yetj 
there was no specific endorsement by the | 
plaintiff who was the consignee of the goods | 
covered by the Railway receipt in favour or 
Beni Prasad. That being the position, the 
mere fact that Beni Prasad obtained delivery 
from the Railway Administration would not| 
destroy the plaintiff’s right in respect of these 
consignments. It appears further that the 
Railway Administration itself stayed its hands 
in respect of making payment by their “pay 
order” of which I have made a reference ear¬ 
lier to Beni Prasad when the plaintiff wrote 
to them on 5th of December countermanding 
payment to Beni Prasad. If there had been a 
valid endorsement by the plaintiff in favour 
of Beni Prasad, then, in my judgment, the 
Railway Administration would have faced the 
plaintiff with that legal position and would 
have told him that he had no right or title to 
interfere with any arrangement that was being 
made by the Railway Administration in res¬ 
pect of this consignment with Beni Prasad, In 
my judgment, therefore, there is no substance 
in this plea as well and it must be rejected. 

(10) In the result I allow this application in 
revision by setting aside the decision of the 
trial Court and decreeing the plaintiffs suit 
for the sum claimed. I may here state that the 
finding of the trial Judge is that the amount 
claimed represents the amount of damages 
sustained by the plaintiff. The plaintiff will 
have the costs of this suit throughout. 

B/K.S. Revision allowed. 


A. I. R. 1953 ALL. 461 (Vol. 40, C. N. 215> 
(LUCKNOW BENCH) 

MALIK C. J. AND MUKERJI J. 

Ramji Das and others, Deeree-holders-Ap- 
pellants v. S. Mohammad Lajq and others. 
J udgment-debtors-Respondents. 

Appeals Nos. 11 and 12 of 1949, D/- 19-1- 
1953. 

Civil P. C. (1908), 0. 21, R. 12 — “Belonging 
to a judgment-debtor but not in his posses¬ 
sion.” 

Where the judgment-debtor is dead and 
the property is in the possession of his 
legal representative the latter cannot be 
treated as a third party in possession of 
the judgment-debtor’s property. 1892 All 
WN 70 and AIR 1915 All 320, Disting. 

A ' ___ ^ (Para 8) 

Anno: C.P.C., O. 21 R. 12 N. 1. 

S. C. Das, for'Appellants; Akhtar Husain, 
for Respondent (No. 7). 

CASES CITED: 

(A) (’92) 1892 All WN 70 

(B) (’15) AIR 1915 All 320: 37 All 527 

MALIK C. J.: These two appeals have 
been filed on behalf of the decree-holders 
against the order of the learned Single Judge 
by which he allowed two execution appeals 
pending m this Court. 

(2) In the year 1929, or.e Mir Muzaffar 
Husain had borrowed some money on the 
basis of a promissory note. A suit for the 
recovery of the money was filed and a decree 
obtained on 17-11-1931 for a sum of 
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Rs. 765/4 - plus costs and interest. On 
21-1-1932 Mir MuzafTar Husain died leaving 12 
persons as heirs and legal representatives. In 
August 1932, the decree-holders filed an appli¬ 
cation for execution and for bringing the 
names of the legal representatives of the 
deceased judgment-debtor or. the record. This 
application was granted but ultimately the 
execution application was not proceeded with 
and it was consigned to the record room. This 
order is dated 22-12-1932. On 13-7-1935 a 
second application for execution was filed but 
as the judgment-debtors were agriculturists, 
this application also could not be proceeded 
with and was consigned to the record room. 
A third application filed on 13-7-1938 met with 
the same fate on the same ground ar.d the 
papers were consigned to the record room on 
11-2-1939. On 8-5-1941 a fourth application for 
execution was filed and this time a prayer 
was made for the attachment and sale of a 
house No. 86. There was, however, a litiga¬ 
tion pending in respect of this house and the 
execution proceedings remained staved till 
the decision of that suit. The suit was decided 
in 1943, and on 12-7-1943 the decree-holders 
filed an application for amendment of the 
execution application by excluding a portion 
of the property. 

(3) Objections were filed on behalf of the 
legal representatives to the application for 
execution dated 8-5-1941. and the application 
for amendment dated 12-7-1943, and the two 
objections were disposed of by separate orders 
of the trial Court and by the lower appellate 
Court. It is against those orders that 
execution of decree appeals were filed in this 
Court which were allowed by the learned 
single Judge. 

(4) In the objections taken on behalf of the 
legal representatives of the judgment-debtors 
various pleas were raised, but it is not neces¬ 
sary for us to go into them as only one plea 
has survived and remains to be decided and 
that is whether the second application for 
execution was defective inasmuch as the 
inventory of the property sought to be attached 
was not furnished under O. 21, R. 12, Civil 
P. C. It is admitted that if that application 
was defective, then the third application and 
the fourth application would be barred by time. 

(5) Order 21, R. 11, Civil P. C. sets out what 
an application for execution should contain. It 
is not contended that any provision of O. 21, 
R. 11 was not complied with. The arguments 
in the lower Courts and in this Court were 
confined to the provisions of O. 21, R. 12, 
Civil P. C. Those provisions are as follows: 

“Where an application is made for the attach¬ 
ment of any moveable property belonging 
to a judgment-debtor but not in his posses¬ 
sion, the decree-holder shall annex to the 
application an inventory of the property to 
be attached, containing a reasonably accu¬ 
rate description of the same." 

The objections were decided by the trial Court 
and by the lower appellate Court in favour of 
the decree-holders. It is not necessary for us 
to set out the grounds on which the two 
Courts decided that matter. On appeal the 
learned single Judge of this Court took the 
view in deciding this objection in favour of 
the legal representatives that the word “judg¬ 
ment-debtor” in O. 21, R. 12 means the 
original judgment-debtor and not his legal 
representatives. So That if the judgment- 
debtor is dead and the property is in the 


possession of his legal representatives, the 
decree-holder must furnish an inventory of 
the property to be attached as required by 
the above rule and if he has not done so, then 
the application for execution is defective ar.d 
not in accordance with law. It is not neces¬ 
sary for us to consider the larger question 
whether the execution application was in 
accordance with the provisions of O. 21, R. 11 
and whether it was capable of execution. 1 

(60 The learned single Judge has given 
reference to one or two cases which really are 
not in point as they deal with the larger 
question whether, when an application is so 
framed that it gives no details of the property 
against which execution can be sought, then 
such an application can be deemed to be an 
application in accordance with law. The first 
case mentioned by the learned single Judge. 

— ‘Mangal Sen v. Baldeo Prasad’, 1892 All WN 
70 (A), decided by Mahmood J., did not relate 
to the provision equivalent to O. 21, R. 12 of 
the Code of 1908. In that case no list of pro¬ 
perty had been given and the learned Judge 
came to the conclusion that it was not a bona 
fide application by which execution was 
sought but was an application put in merely 
for the purpose of saving limitation. The 
other case mentioned by the learned Judge 

— ‘Abdul Rafi Khan' v. Maula Bakhsh’, AIR 
1915 All 320 (B), is also not really relevant 
to the point for decision. In that case the 
application contained a prayer that by means 
of attachment and sale of the property of the 
judgment-debtor the balance of the decree 
might be recovered and it was mentioned that, 
the list would be filed afterwards; but no list 
was ever furnished and the learned Judges 
relying on the decision of Mahmood J. quoted > 
above, held that the application was not an 
application in accordance with law as no 
relief could be granted to the decree-holder 
on the basis of such an application. 

(7) We had the application read out to us 
and we find that it was mentioned in the 
application that the decree money might be 
realised by sale of the property left by Mir 
Muzaffar Husain situated in Qaziara Sitapur 
except the cattle which it was said was exempt 
as the deceased was an agriculturist. In ar.v 
case the larger question not having been 
raised it was not necessary as we have already 
said, to go into it. whether the application was 
so defective that it could not be proceeded with. 


(8) Coming back to O. 21. R. 12, Civil P. C., 
in our view the scope of that rule is a very 
narrow one and it is r.ot necessary in this 
?ase to go into the more important question 
ivhether the word “judgment-debtor” in the 
Zode means the person against whom the 
lecree was originally passed or it is wide 
?nough to include his legal representatives 
also. The learned single Judge has held that 
in the rules mentioned by him the word 
‘judgment-debtor” must mean the original 
iudgment-debtor while in certain other rules 
he word “judgment-debtor” includes legal 
•epresentatives also. If the various provisions 
)f O. 21 are carefully considered, probably it 
vould rot be necessary to draw that distinc- 
ion. The provisions of O. 21 must be read 
;ubject to the rights conferred on the decree- 
lolder by the decree and the extent of the 
iability of the judgment-debtor or his legal 
•epresentatives is also determined by the 
:erms of the decree ar.d the various Provisions 
>f the Code. If it is kept in mind that the 
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decree-holder cannot get anything more than 
what the decree gives him and the judgment- 
debtor or his legal representatives cannot be 
liable for anything more than what the decree 
has made them liable for and the extent of 
the rights of the decree-nolder and the liability 
of the judgment-debtor or his legal represen¬ 
tatives are determined by law and the various 
[provisions of the Code then it becomes un¬ 
necessary to draw the distinction between a 
/judgment-debtor and his legal representatives 
and the word “judgment-debtor” in O. 21, 
Civil P. C. can be interpreted to include not 
only a person against whom the decree was 
originally passed but also the legal represen¬ 
tatives. 

But as we have already said, it does not 
appear necessary to discuss this matter 
further as the provisions of O. 21, R. 12 clearly 
indicate that they apply only to cases where 
the application is made for the attachment of 
any moveable property “belonging to the 
judgment-debtor, but not in his possession”. If 
the word “judgment-debtor” means the ori¬ 
ginal judgment-debtor only, then after his 
death this rule will not apply as the property 
can no longer be said to belong to him. In 
interpreting this rule it will not be right to 
omit to take into consideration the words 
“belonging to a judgment-debtor”. The point 
of time indicated is the time of the applica¬ 
tion when the property which belongs to a 
judgment-debtor is not in his possession. If 
the judgment-debtor by reason of his death 
has ceased to be in possession of the property 
he has also ceased to be its owner. If the 
word “judgment-debtor” is interpreted to mean 
.the person against whom the decree was 
• passed and also his legal representatives after 
his death, this rule would apply only to a case 
where the decree-holder alleges that a part 
of the property belonging to his judgment- 
debtor (including his legal representatives if 
he is dead) is in the possession of a third 
party and wants to proceed against that pro- 
perty. I n such a case he has to specify what is 
that property which he says is in the posses¬ 
sion of a third party. 

This obviously is for the protection of the 

W d 15 n A 4 * or the protection of the 
judgment-debtor or his legal representatives. It 

ifnuVT Tu at a le8 * 1 representative is liable 
fo £ th , e prop ? rty tha * has come into his 
possession from the original judgment-debtor, 
but that does not mean that he ca n for the 
purposes of O. 21. R. 12 be treated as a third 
party m possession of the judgment-debtor’s 

?ha?*thprp i™ 6 f0ll< J wing illustra, ion will show 
in. 1 the , re .. ls no real reason why such a narrow 

placed on the word 

Tf & ?h d n bt °u V n u °' 21 > R - ,2 > c »vil P. C. 
** decree had been passed against Mir 

had Sa ifpH Husain's legal representatives and he 

Wn n l h A f0te - iMi-WSl. the decree having 
een passed against the legal representatives of 

JSr Husain > they would be the 

^ ebt0rs eV - n if a judgment-debtor 
.-Meant a person against whom a decree was 

property 3 ^ the^ Wei ? in P. ossessi °n of the 
of the deceased no list of properties 

P C Therf «! ary * Un u er °' 21 ' R l 2 Civil 
jjtf There seems to be no good reason whv 

where Gr ^p e HpM° U be j? ade betw **n a case 
amf r f *l he d t btor has died before the decree 

( 9 ) wfA he , has died aR er the decre? 

view tTL VW' 6 n °} satisfied that the 
v laKen by the learned single Judge that 


the second application for execution dated 
13-7-1935, was not in accordance with law is- 
correct. We set aside his order and restore the 
order of the lower Courts with costs in all. 
the Courts. 

B/D.H. Appeals allowed. 


A. I. R. 1953 ALL. 463 (Vol. 40, C. N. 216). 

(LUCKNOW BENCH) 

BEG J. 

Madan Mohan Lai, Applicant v. The State- 
Criminal Ref. No. 59 of 1951. D/- 7-1-1952.. 
Public Gambling Act (1867), S. 8 — Accus¬ 
ed acquitted — No order of forfeiture. 

Before the court can exercise its juris¬ 
diction to pass order of forfeiture of 
money or destruction of property under 
S. 8, it is necessary that the accused must 
be convicted of the offence with which he 
is charged. (Para 2) 

Anno: P. G. Act, S. 8 N. 1. 

L. B. Mathur, for Applicant; P. N. Chau- 
dhry, for the State. 

ORDER: This is a reference by the learned: 
Sessions Judge of Lucknow recommending that 
the order of forfeiture of the alleged “nal” and 
"phar” money and the destruction of other 
articles recovered during the search passed by 
the Sub-Divisional Magistrate, Mohanlalganj, 
Lucknow (Sri D. D. Joshi) on April 2, 1931, be¬ 
set aside. One Madan Mohan Lai was pro¬ 
secuted under Ss. 3 & 4 of the Public Gambling 
Act The learned Sub-Divisional Magistrate. 
Mohanlalganj. Lucknow tried the case and ac¬ 
quitted him of the offences with which he was: 
charged. In spite of the order of acquittal he 
directed the forfeiture of the alleged ‘-nal”' 
money kept in a cigarette tin & “phar” money 
found on the spot as well as the destruction of 
the articles recovered during the search by the 
police. The accused Madan Mohan Lai went 
up in revision before the learned Sessions Judge 
oi Lucknow, who has made this reference with’ 
the above mentioned recommendation 
(2) I have read the order of reference a* 
well as the explanation submitted by the learn- 
ed Magistrate and am of opinion that this re¬ 
ference must be accepted. The order of forfei- 
ture of the money and the destruction of the- 
ai ?icles is Passed under S. 8 of the Public- 
Gambling Act (III of 1867). The said section 
reads as follows: 

“On conviction of any person for keeping or 

hplnf VSL T h .. comm on gaming house! or 

mm ? nrr P .h Sent for the purpose of 

gaming, the convicting Magistrate may order 

* he instruments of gaming found therein 
to be destroyed, and may also order all or 
any of the securities for money and other 
articles seized, not being instruments of 

a «u d COnverted in to money! 

• i .U P roceeds thereof with all mcnevs 
seized therein to be forfeited; or. in $£ $£ 

SJSS* £ ay th£ de L any thereof to b " r *- 

turned to the persons appearing to hav* 
been severally thereunto entitled.” 

thiTw 1 of the above section clearly indicates 
^ at before the Court can exercise its jurisdic- 

-° pas ? order of forfei ture of money or des 
truction of property it i s necessary 'that nf 

be convicted of the offence with 

f^ Chb ^M C . harged - ? ls conviction is thcre- 

5?h£ dlll0n precedent to any such order 

Jw!fi b g a • pei 12 1 enac tment must b3 construed 
strictly and in the case of acauittal of ~ d 
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5. 8. I accordingly accept the recommendation 
jn the reference and set aside the order of 
:he tidal Court directing the forfeiture of the 
alleged “nal” and “phar” money and the des¬ 
truction of articles recovered during the search. 
C/D.R.R. Reference accepted. 


A. I. it. 1953 ALL. 464 (Vol. 40, C. N. 217) 
AGARWALA J. 

Raj Kishore, Appellant v. The State. 
Criminal Appeal No. 21 of 1951, D/- 27-1-53. 
(a) Penal Code (1860), Ss. 300 Excep. I and 
*04 Part 1 — Applicability. 


- - - ‘"•'i—• 

Accused seeing his wife committing act 
of adultery with deceased — It amounts to 


grave and sudden provocation within S. 300 
Excep. 1 — Offence is one under S. 304 
Part 1. (Paras 4, 7) 

Anno: Penal Code, S. 300 N. 12; S. 304 N. 1. 
(b) Penal Code (1860), S. 304 Pari 1 — 
Sentence — (Criminal P. C. (1898), S. 32). 

Sentence in such cases should be so low 
as is commensurate with nature of offence 
as the facts would justify it. But at the 
same time it should not be so low as to 
encourage commission of homicide. Sen¬ 
tence of four years reduced to half. 

(Para 7) 

Anno: Penal Code, S. 304 N. 6, 7; Cr. P. C., 
S. 32 N. 3. 

Suresh Narain Mulla, for Appellant; A. G. A., 
for the State. 
c riTFn- 

A) (’39) AIR 1939 Lah 471: 41 Cri L.J 15 
,B) (’41) AIR 1941 All 310: 42 Cri LJ 755 
.JUDGMENT: This is an appeal by Raj 
Kishore who has been convicted under Ss. 304 
and 326, I. P. C. and sentenced to four years* 
R. I. under the former and two years* R. I. 
under the latter section. The facts of the case 
are not disputed by the appellant. 

(2) The appellant was employed in Railway 
;oco at Tundla. On 21-9-1949 lie was on duty 
"from 4 P. M. to 12 midnight. After finishing his 
work he went to his house, took his meal and 
iay in bed outside the house in the lane. He 
had not yet fallen into sleep when he saw his 
wife Smt. Sri Devi coming out of the house. 
She had a liaison with a neighbour Chandra 
Kishore who was then sleeping nearby with a 
friend of his. Smt. Sri Devi and Chandra 
Kishore went inside the house. The appellant 
got suspicious and followed them stealthily and 
heard his wife and Chandra Kishore whispering 
to each other in the courtyard of a dilapidated 
house adjacent to his own house. He stood 
there quietly. A little later, peeping over the 
wall of the dilapidated house he saw to his 
astonishment that Chandra Kishore was having 
Illicit intercourse with his wife. He lost his 
self-control and immediately attacked Chandra 
Kishore with a danda from behind while he 
was having intercourse. Chandra Kishore be¬ 
came unconscious on receiving danda blows. 
The appellant then assaulted his wife with the 
danda. She also became unconscious. Then he 
rushed inside his house and getting hold of a 
razor cut the nose of his wife and again beat 
both of them with the danda. Several villagers 
came up on the scene. The appellant himself 
went to the police station, lodged the first 
information report and deposited the chopped 
off nose, the razor and the danda at the police 

station. _, _ 

(3) Chandra Kishore did not regain conscious¬ 
ness and died four days later. The post-mortem 
report on his body revealed that he had received 


12 injuries cn all parts of his body. His skull 
was fractured and death, in the opinion of the 
doctor, was due to coma on account of head 
injuries. The wife recovered. 

(4) The appellant made a confession before a 
Magistrate admitting the circumstances narrated 
by him in the first information report and he 
stuck to his statement before the enquiring 
Magistrate as well as in the Court of Session 
There can be no doubt that the appellant 
committed the murder of the deceased under 
grave and sudden provocation. His case fell 
within Excep. I to S. 300. I. P. C. and he was 
rightly convicted under S. 304, Part I, I.P.C. 

(5) The only question before me is whether 
the sentence requires modification. In this con¬ 
nection learned counsel has urged that a lenient 
view of the matter should be taken, lie has 
relied upon a Lahore case; — ‘Hussain v. 
Emperor’, AIR 1939 Lah 471 (A). In that case 
the accused killed the deceased on seeing him 
lying in a bed with his wife. The deceased had 
previously adulterous intercourse with his wife 
while the accused was in jail and the wife had 
given birth to a child on account of this inter¬ 
course. The accused bore all this patiently. 
But he could not bear it any longer when he 
found the deceased in bed with his wife again. 
Young J. awarded a sentence of three months’ 

R. I. 

(6) In another case of this Court — ‘Emperor 
v. Mendi Ali*. AIR .1941 All 310 (B), however, 
Braund J. awarded five years' R. I. when the 
learned Sessions Judge had awarded 10 years’ 

R. I. In this case also the accused had seen 
with his own eyes his wife in the act of adul¬ 
tery with the deceased. 

(7) There can be no hard and fast rule as to jj| 
the sentence which should be imposed in such 
cases. Every case has to be decided on its own 
facts. Where the husband sees his wife in 
adultery with another man. there can be no 
doubt that grave and sudden provocation is 
caused to him and the law recognises that if| 
he kills the man committing the adultery in 
such circumstances, he does not commit murder 
but that he commits a lesser offence, namely, 
culpable homicide not amounting to murder. No 
doubt, the law provides that the sentence for 
an ofFencc of culpable homicide not amounting 
to murder may be transportation for life or 
ten years’ R. I. when the case is covered by 
Part I of S. 304, I. P. C., as it is generally 
covered bv that part in all such cases, yet since 
the act was, one may say, almost natural in 
the circumstances, one must award a sentence 
as low as is commensurate with the nature of 
the oiTence and as the facts would justify. At| 
the same time the sentence should not be so 
low as to encourage the commission of homicide. 

(8) I consider a sentence of two years' R. I. 
under S. 304, I. P. C. to be just in such cases, 
and a sentence of one year’s R. I. would meet 
the ends of justice in case an offence under 

S. 326. I. P. C. is also committed. 

(9) I, therefore, dismiss the appeal with this 
modification that I reduce the sentence of* 
rigorous imprisonment under S. 304, Part I, 

I. P. C. to two years* R. I. and that under S. 326, 

I. P. C. to one year’s R. I. Both the sentences 
would run concurrently as otdered by the Court 

b£ (10) The appellant is on bail. He shall 
surrender to his bail and serve out the sentence. 
C/K.S. Sentence reduced. 
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BIND BASNI PRASAD 
AND V. BHARGAVA JJ. 

Damodar Das, Applicant v. Co-Operative 
Seeds Store, Sakit and others, Opposite Party. 
Civil Misc. Writ No. 204 of 1952, D/- 16-12-52. 
Co-operative Societies Act (1912), S. 43 (2) 
— Rules under — Rules 115, Explanation 3 
I and 116 — Applicant borrowing grain from 
Co-operative Society and agreeing to return it 
by certain date — According to applicant 
time for returning grain extended — Applicant 
sending grain within extended time but society 
refusing to accept it — District Co-operative 
Officer informing applicant that he had 
, incurred penalty provided in agreement — 
Applicant applying to Registrar to refer his 
case to arbitration — Application refused — 
Dispute held was one touching business of 
society and Registrar’s refusal was against law. 

(Para 8) 

Anno: Co-operative Societies Act, S. 43, N. 2. 

Shambhu Prasad, for Applicant; G. Mehrotra, 
for Opposite Party. 

ORDER: This is an application under Art. 226 
of the Constitution by a member of the 
Co-operative Seeds Store, Sakit. District Etah, 
in which the prayer is as follows: 

“A writ of mandamus or other suitable writ, 
order or direction be issued to the opposite 
parties restraining them from taking any 
steps to recover the amount of Rs. 6,28979/6; 
or a suitable writ or direction be issued 
referring the matter for decision to the 
Registrar or the arbitrators to be named by 
him.” 

4 (2) The opposite parties in the application 

< !) The Co-operative Seeds Store, Sakit, 
District Etah; (2) The District Co-operative 
Officer, Etah; (3) The Registrar Co-operative 
Societies, Lucknow; (4) The Collector of Etah, 
and; (5) The State of Uttar Pradesh. 

(3) The relevant facts are these: The appU- 

°l- the Cooperative Seeds 
btore, Salat, and m his capacity as such he 
borrowed 200 maunds of wheat and 10 maunds 

aLc a ^ ey .° n f 7 i’ 11 " 1950 ' The main terms of the 
agreement of loan were that the applicant was 

tnv«>fh!» lrn ..the Quantity of grain borrowed 
together with 25 per cent, by the 31-5-1951. If 
this total quantity of the grain was not 
returned by the 31-5-1951, or within sS 
period as might be extended the applicant 

2K. ? Sp b u ble t0 pay the price of the? grain 

ti?l th thP h U p to 50 per cent Per annum 
til,,! 1 ? d t ? f recovery of the amount. The 

as v m< ?u nt r, of l . he penalty was to be deter- 

application to the District cSperativ^Office? 
Sf!*’ extension of time till the 30th June’ 

JSf'jn2ted l S i w2 S K teS that Such extension 

h. him. He goes on to sav that 

this extended period he sent 250 maunds 

Tho at r- and 12 I? aunds and 20 seers of barley 

5hen thp°^ Pe - ratlVe . Se f ds Store . Sakit, bS 

22n & rea . ch ? d the Seeds Store the 

P *L S ™ > n . charge of it refused to accept it 
? ay }?f that the god °wn had been closed owing 

that ^ ^ 


incurred the penalty provided for in the agree¬ 
ment and should pay the price of the grain 
with the penalty. He was told that in default 
the money would be realised through the 
Collector as arrears of land revenue. 

Subsequently, a requisition was sent by the 
District Co-operative Officer to the Collector 
for the recovery of Rs. 6,289/9/6 from the 
applicant as arrears of land revenue and in 
compliance with this requisition the Collector 
attached the amount in the hands of the Supe¬ 
rintending Engineer, P. W. D. out of a sum of 
about Ra 40,000/- which the Superintending 
Engineer had to pay to the applicant in lieu of 
certain work done by the applicant for the 
State Government as a contractor. This attach¬ 
ment took place on 10-3-1952. 

The applicant offers to deposit in the godowns 
of the Co-operative Seeds Store the quantity of 
the grain borrowed by him with an additional 
25 per cent, or to pay its price. But he dis¬ 
putes his liability to pay any penalty or 
interest on the ground that he had sent the 
grain to the Co-operative Seeds Store within 
the extended time allowed to him. According 
to him it was the fault of the Seeds Store that 
it did not accept the grain offered by the 
applicant. It is also stated that the amount of 
the penalty has not been determined by the 
Provincial Marketing Federation. He disputes 
the power of the District Co-operative Officer 
to determine the amount of penalty. 

(4) On 21 -3-195 2, the applicant applied to 
the Registrar, Co-operative Societies, to refer 
the applicant s case to arbitration or to act as 
an arbitrator himself. In reply the Registrar 
informed the applicant that the seed which the 
had 4 borrowed belonged to the Govem- 
a 7} d Co-operative Development Union, 
Sakit, had been looking after the distribution. 
It was stated that the Seeds Store was acting 
only as an agent of the Government and it 
was not necessary to obtain awards in respect 
of Government dues as such dues could be 
recovered by the Collector. The Registrar did 
not refer the dispute to arbitration as required 

y. 6 °* the Rules framed under the 
^ P rat,ve .w Socie ‘ es Act > I912 - On these 
state? abov? 6 appUcant makes the Prayer as 

ul 5 J a colter-affidavit has been filed by the 
Head Assistant of Co-operative Societies, UP 

OflW° W pf £* either the District Co-operative 
Officer, Etah, nor any office bearer of the 
Co-operative Seeds Store, Sakit, has filed a 
counter-affidavit. Sri S. B. Lai, the Head 

h f as .. no Personal knowledge of the 
extension of time which the applicant alleges 

af ? da X ,t -. In the counter-affidavit all 

Urn? is th^t e thp b ° Ut this ?u Ieged ex ^ en sion of 
ume is that there was nothing on the record 

t?sh°wthat the petitioner applied for exten¬ 
sion of time upto 30-6-1951. 

that 1 Tin e £rai!f counter -affidavit goes on to say 
that no grain was ever sent to the Seeds Store 

This th fmnlini 1C th ^ !i! thin the extended time 
A*“ s Whes that there was an extension nt 

t‘ me - The allegation that the officer in charge 

of the Seeds Store refused to accept the grafn 

o°n Store was 6 closed 

on 26-6-1951, is also denied. Further it ic 
asserted that the matter could not have 
referred to arbitration under the Co-operaW 
Societies Act and the Rules framed thSSSd? 
as the dues were those of the Government am? 
were recoverable as arrears of land revenue 4 
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(6) We have before us a copy of the bye¬ 
laws of the Sakit Co-operative Society. Sub¬ 
clause (2) of clause (4) of the said bye-laws 
shows that one of the objects of the society is 
to arrange for the supply of improved seeds. 

(7) Learned Standing Counsel has produced 
before us a certified copy of the deed of agree¬ 
ment which was entered into between the 
petitioner and the Seeds Store, Sakit, at the 
time that he borrowed the grain in dispute. 
The important point to be noted is that this 
deed of agreement is between the petitionei 
and the Co-operative Society, Sakit. The lender 
is the Co-operative Society and not the Gov¬ 
ernment. The contention on behalf of the 
opposite parties that the Government was the 
lender to the petitioner is completely negatived 
by this deed of agreement. The Government 
may have lent the seeds to the Co-operative 
Society, but qua the petitioner it was the 
Co-operative Society which was the lender. 
The dispute which has arisen in the present 
case is thus between the petitioner as a 
member and the Co-operative Seeds Store at 
Sakit. Rule 116 provides: 

'•‘The Registrar on receipt of a reference shall 
either decide the dispute himself, or refer it 
for decision to an arbitrator or to two joint 
arbitrators appointed by him or to three 
arbitrators, of whom one shall be nominated 
by each of the parties to the dispute and the 
third by the Registrar who shall also appoint 
one of the arbitrators to act as Chairman. 

The duty cast upon the Registrar by R. 116 is 
a mandatory one. Rule 115 provides: 

“Any dispute touching the business of a 
registered society (i) between members or 
past members of a society or persons claim¬ 
ing through a member or past member, (n) 
or between a member or a past member or 
persons so claiming and the society or its 
committee or any officer ol the society, (in) 
between the society or its committee and 
any officer of the society, and Civ) between 
two or more registered societies, shall be 
decided either by the Registrar or by arbi¬ 
tration and shall for that purpose be referred 
in writing to the Registrar. 

Explanation 3 to Rule 115 provides: 

•■The business of a society 'nduaes a 
matters relating to the objects of the society 
mentioned in the bye-laws; as alsoi those 
relating to the election of office-bearers 01 a 

society.’* # _ . ... 

(ft) Having regard to the terms of Rule 
and specially to those of Explanation 3 thereof, 
there is no room for any doubt that the dispute 
which has now arisen between the applicant 
and the Co-operative Seeds Store, Sakit, is a 
dispute touching the business of the society. 
We express no opinion as to the ments of tl 
Se, the allegatfons end the counter alleg 
tions but we are clear in our mind tha. tn 
TWUtrar did not comply with the statutory 
obfigatfon cast upon him by Rules 115 and 116 
As a result of this the applicant is not able 
tn set an adjudication of his claim. As the 
recovery is being made from him as arrears 
of land revenue in accordance with S. 44, 
Co-operative Societies Act, it is not possible for 
him to seek his redress in a civil Court. His 
onW remedy was to have the matter adjudi¬ 
cated by means of an arbitration, but the 
1 Registrar has declined this. His refusal to 
reflr the matter to arbitration was against 
llaw. 


(9) The proper order in the above circum¬ 
stances to pass is to require the Registrar to 
decide or refer the matter to arbitration in 
accordance with Rules 115 and 116. 

(10) The application is allowed ar.d we 
direct the Registrar, Co-operative Societies, 
U. P. Lucknow, to act in accordance with Rule 
116 of the Rules framed under the Co-opera¬ 
tive Societies Act 1912, in respect of the dispute 
referred to him by the petitioner, Damodar 
Das Attra, by his letter, dated the 21st March 
2952, by which he requested the Registrar 
either to arbitrate in the dispute or to appoint 
some other person for the purpose. The appli¬ 
cant shall get his costs from the opposite party. 

C/V.R.B. Application allowed. 


A.I.R. 1953 ALL. 466 (Vol. 40, C.N. 219) 
AGARWALA J. 

Rekhai Singh, Applicant v. The State through 
Ram Narayan Singh, Complainant Opposite 
Party. 

Criminal Revn. No. 175 of 1951, D/-17-9-1951. 

Criminal P. C. (1898), Ss. 139A and 133 — 
Application for removal of obstruction on pub¬ 
lic way — Opposite parties denying public 
right of way — Proper procedure is to pro¬ 
ceed under S. 139A. Cri Revn. No. 1497 of 1949, 
D/- 24-1-1950 (All) Rel. on. (Para 4) 

Anno. Cr. P. C., S. 139A. N. 1. 

A. P. Pandey for Applicant; P. C. Chatur- 
vedi, for Opposite-Party. 

CASE CITED: 

(A) (’50) Cri. Revn. No. 1497 of 1949, D/- 24- > 

1-1950 (All) 

ORDER : This is an application in revision 
against an order of a Magistrate of Faizabad mak¬ 
ing a conditional order under S. 133, Cr. P. C. ab¬ 
solute and ordering the applicant to remove cer¬ 
tain constructions made by him upon an alleged 
passage. 

(2t Ram Narain Singh, opposite party, made an. 
application under S. 133, Cr. P. C. against the 
applicant Rikhai Singh and one Srimati Dulhln 
Kuar on the allegation that Rikhai Singh and 
Dulhin Kuar had made certain constructions oa 
a public road in village Chachikpur. The learned. 
Magistrate called for a report from Sadar Kanun- 
go, Minjhaura. In his report the Kanungo stated 
that both Rikhai Singh and Dulhin Kuar had ex¬ 
tended their houses which were on the two sides 
of the public road and had thereby narrowed the- 
width of the passage with the result that great 
inconvenience had been caused to the public. A 
conditional order was made by the learned Magis¬ 
trate calling upon Rikhai Singh and Dulhin Kuar 
to remove the construction and encroachments, 
from the public way & to show cause if they had 
any objection against the order by a certain date. 
Rikhai Singh and Dulhin Kuar filed written state¬ 
ments. Rikhai Singh’s case was that he had mere¬ 
ly put a thatch on the Osara which had been in 
existence for a long time and that the new cons- . 
tructions had been made by the other opposite party, 
Dulhin Kuar, on the other side of the road, Dulhin 
Kuar pleaded that she had erected only mud walls 
on her own land and that it was Rikhai Singh 
who had made the constructions and narrowed tne- 
passage. 

(3) From these pleadings it was clear that Rikhai 
Singh denied the existence of right of way over 
the portion of land in his possession while DulhU* 
Kuar denied the existence of a right of way over 
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the portion of land in her possession. This was, 
therefore, a denial of a right of way on the por¬ 
tions of land alleged to have been encroached 
upon by these two parties and the case fell within 
the purview of S. 139 (139A ?), Criminal P. C., vide 
—•Mohammad Jan v. State', Cri. Revn. No. 1497 
of 1949 (All) (A), decided by a Bench of this 
Court on 24-1-1950. 

(4) The learned Magistrate instead of proceed¬ 
ing under Sec. 139A, Cr. P. G took the statement 
of Rikhai Singh’s son and made the order absolute 
upon the finding that both Rikhai Singh and Dul- 
hin Kuar had made encroachments on the public 
road. This procedure was clearly erroneous. The 
learned Magistrate should have first proceeded to 
find whether there was reliable evidence in sup¬ 
port of the denial of the right' of way, and then, 
if he found that there was no such reliable evi¬ 
dence, he should have proceeded further to find 
if any encroachment had been made on the public 
way. It is conceded by learned counsel for the 
complainant that the Magistrate did not follow 
the proper procedure. 

(5) I, therefore, set aside the order of the learn¬ 
ed Magistrate dated 20-11-1950. and direct the 
learned Magistrate to decide the case afresh in 
accordance with law. 

C/R.G.D. Order set aside. 


A.I.R 1953 ALL. 467 (Vol. 40, C.N. 220) 
(LUCKNOW BENCH) 

(FULL BENCH) 

SAPRU, KIDWAI AND CHATURVEDI JJ. 
Ram Lal and others, Plaintiffs-Appellants v. 
Ram Narain and others, Defendants-Res- 
pondents. 

Second Appeal No. 343 of 1945. D/- 3-2-1953. 
(a) Civil P. C. (1908), S. 151 — Inherent 
power — (Tenancy Laws — U. P. Tenancy Act 
(17 of 1939), Sch. n). 

Schedule II, U. P. Tenancy Act does not 
exclude S. 151, Civil P. C. from applica¬ 
tion to proceedings in the Revenue Courts 
under that Act. The Sale Officer who has 
dismissed for default the execution appli¬ 
cation pending on his file has, therefore, 
power to restore it also if justice so 
AIR IWl.Lah 67: AIR 1933 
All 783 (FB) and AIR 1945 Oudh 210, Ref. 

Anno: Civil P. C., S. 151 N. 1. <Para 

< b) ®““®y Laws — U. P. Tenancy Act 
Sch i 4 ?’ UstiH Hem 11 — 
Collector’, interpretation of — (Interpretation 
statutes — Harmonious construction) — 
(CivilP. C. (1908), Pre. ). 

The provision made at Item 11 of List II 
of Sch. II is a rule of procedure and should 
be construed liberally, that is in such a 
way as will lead to the smooth working of 
the scheme of the Statute. The word 
Collector shouid be interpreted to mean 
and include all Assistant Collectors, who 
have been invested with the powers of a 
CoHector for the purposes of entry 11, list 
II of Sch. 2. (Para 1 m 

Anno: Civil P. C., Pre. N. 7. C ™ 16) 

an i C) nSfi enCe * Act ( }S ,2) ’ S ' 114 - Judicial 
and official acts — (Tenancy Laws — UP 

&ii) Act (17 of 1939Sch - n h* 5; 

C ? ur J can safel y Presume that 
the official act of the transferor Court, in 


sending the case direct to the Sale Officer 
instead of sending it to the Collector of 
the District was done in a regular manner 
and that the Court of the Sale Officer was 
seised of the jurisdiction to proceed with 
the execution of that case. 

At worst, sending the execution applica¬ 
tion might be an irregularity which could 
not cus: the inherent jurisdiction of the 
Sale Officer especially when the sale held 
in those proceedings was confirmed by the 
Collector himself. (Para 18) 

Anno: Evidence Act, S. 114 N. 29. 

R. B. Lal, Raj Bahadur and Rajesh- 

wari Prasad, for Appellants; Mahabir Prasad 

Srivastava, for Respondent (No. 3). 

CASES CITED: 

(A) C21) AIR 1921 Lah 67: 2 Lah 66 

(B) (’3.3-) AIR 1933 All 783: 55 All 891 (FB) 

(C) (’45) AIR 1945 Oudh 210: 20 Luck 317 


CHATURVEDI J.: This second appeal 
arises out of a suit for possession brought by 
the appellants against the respondents for pos¬ 
session of certain share situate in mahal Gaya 
Din village Bitwa Gadan Khera in the district 
of Unnao. 

(2) The facts which gave rise to this suit are 
briefly narrated below: 

Ram Narain, respondent 1, obtained a decree 
for profits against the three appellants and one 
Din Dayal from the Court of the Sub-Divisional 
Officer, Hasanganj, on 26-10-1936. An applica¬ 
tion for execution of the decree was presented 
to that Court in August 1939. The execution 
case was ultimately transferred to the Court of 
the Sale Officer on 27-3-1940, and all the papers 
relating to the execution were sent to that 
officer. 

(3) On 13-10-1941, the application for execu¬ 
tion was dismissed for default by the Sale 
Officer, who then returned the papers to the 
Sub-Divisional Officer, Hasanganj. An appli¬ 
cation was made by the decree-holders for res- 
toration of the execution case and the Sale 
Officer restored the case on 1-11-1941. The pro¬ 
ceedings for sale then commenced and the sale 
was finally confirmed on 6-3-1943. Raja Ram, 
respondent 2 , was the auction purchaser and 
possession was delivered to him on 18-4-1943. 

(4) The plaintiffs then brought the present 
suit on 2-11-1943. challenging the sale on va¬ 
rious grounds. The main question raised in 

gi 1 * which we are concerned was that 
the Sale Officer had no jurisdiction to sell the 
1 *1 involved in the suit. It was also al¬ 
leged that even if the Sale Officer was com- 
petent to execute the decree, his jurisdiction 
was ousted when the execution case was dis- 

S e rLr f0r u e j ault 14 was averred that the 
bale Officer had no power to restore the execu- 

defau1t P Lnrt tl< ih W * llch h , a . d bee n dismissed for 
aflr rJ«l- he Proceedings that commenced 
restoration were devoid of jurisdiction. 

, l 5 / Th t s f lt was contested by the resoon- 
t £ av ? rsed allegations made in 
the plaint. Their main plea was that S 47 
was a h ar t ° the maintenance of the suit.' 

he ?th? e J. e T e K Mu . n i lf ' 'S' 0 tried this case, 
sale to be void on the ground that the 

n^ 6 5 fficer , h . ad no jurisdiction to sell the 

aa -f l°J e l t0Te the execution applica¬ 
tion after it had been dismissed by him for 
default He further held that the suit £ 
barred by the provisions of S. 47, Civil P r 
and dismissed the suit. C- ’ 
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(7) The matter was taken in appeal to the 
Civil Judge, who held that the Sale Officer Sri 
Nazir Hasan, Assistant Collector, first class, had 
no jurisdiction to execute the decree and also 
to restore the application, which had been 
dismissed by him for default. His finding was 
that the sale was not void and therefore the 
plaintiffs could not succeed. He further held 
that the suit was barred by S. 47 and O. 21, 
R. 92, Civil P. C. 

(8) The plaintiffs then filed this second ap¬ 
peal, which came up for hearing before one of 
us, who, in view of the importance of the 
matters involved in the appeal thought it fit 
to refer the case to a Full Bench for decision. 


(9) The learned Counsel for the appellants 
had raised three points before us: 

1. The bar under S. 47 and O. 21, R. 92, 
Civil P. C. does not apply inasmuch as the 
sale was without jurisdiction and a 
nullity. 

2. The Sale Officer to whose Court the exe¬ 
cution of the decree was transferred had 
no jurisdiction to entertain the application. 

3. The Sale Officer had no power to restore 
the execution application which had been 
dismissed by him for default. 

(10) The learned Counsel for the appellants 
at first proceeded to argue the case on the 
points whether S. 47 was a bar to the suit. He. 
however, conceded that the question about the 
bar under S. 47 was dependent upon the ques¬ 
tion whether the sale was without jurisdiction 
and that the consideration about the applica¬ 
bility of S. 47, Civil P. C. will not arise in case 
it was found that there was no defect in the 
jurisdiction of the Sale Officer conducting the 
sale. We therefore thought it proper to hear 
the learned counsel for the appellants on the 
question whether the sale was a nullity for 
want of inherent jurisdiction and also because 
the Sale Officer had no power to restore the 
application, which had been dismissed for 
default. 

(11) The question whether the Sale Officer 
acted illegally in restoring the execution appli¬ 
cation need not detain us long. The power 
vested in Courts under S. 151, Civil P. C., is 
applicable to the proceedings in execution be¬ 
fore the revenue Court as well Schedule II, 
U. P. Tenancy Act does not exclude S. 151, Civil 
P. C. from application to proceedings in the 
Revenue Courts under that Act Section 151 
gives inherent power to Courts to make such 
orders as may be necessary for the ends of 
iustice or to prevent abuse of the process of 
the "court.” If the Sale Officer had power to 
dismiss the execution application pending on his 
file then surely he had power to restore it also 
if justice so demanded. In — Bholu v. Ram 
Lal’ AIR 1921 Lah 67 (A), a Division Bench of 
the'Lahore High Court made the following 

°“Nowfif^he Court has an inherent power to 
pass an order of dismissal, there is absolutely 
no reason why it should not possess a similar 
power to set aside the dismissal if the ends 
of justice render it necessary to do so. 

The inherent power given to all the Courts to 
restore cases dismissed for default has been 
recognised in a number of cases and it is need¬ 
less for me to refer to them in detail. It was 
held by a Full Bench of the Allahabad High 
Court in — ‘Mahomed Hanif v. Ali Raza\ AIR 
1933 All 783 (FB) (B), that the Court under 


its inherent jurisdiction under S. 151 could set 
aside an ‘ex parte’ order in execution proceed¬ 
ings. The same view was taken in — ‘Bajrang 
Bahadur v. Suraj Narain’, AIR 1945 Oudh 210 
(C). It is, therefore, idle to contend that the 
Sale Officer had no power to restore the exe¬ 
cution case. 

(12) The second and the main point relating 
to jurisdiction was argued at length by the 
learned Counsel for the appellants. For a pro¬ 
per appreciation of the question of jurisdiction, 
it is necessary to consider the provisions of the 
U. P. Tenancy Act, relating to the execution of 
decrees. Before the U. P. Tenancy Act came into 
force, the provisions laid down in the Civil P. C. 
relating to execution of decrees were followed 
by the revenue Courts in Oudh. The U. P. 
Tenancy Act has, however, modified the provi¬ 
sions of O. 21 to the extent noted down in Sch. 

II as mentioned below: 

“THE SECOND SCHEDULE. 

List II. 

Serial Sections. Modifications 

No. 

11 21 “(2) If the property against which 

execution is applied for is & 
mahal or a share of a mahal or 
the holding of a permanent 
tenure-holder, or the fixed rate 
tenant or an under.proprietor 
the decree shall be sent to the 
Collector , who shall execute 
the same as if it had been a 
. decree of his own Court." 

It is not disputed that the property in suit is 
of the description mentioned in Sch. II. For its 
sale the provision is that the decree shall be 
sent to the Collector for execution. 

(13) In this case, the Court which passed the 
decree was the Court of the Sub-Divisional 
Officer of Hasanganj. And the Court to which 
the decree was transferred for execution was 
the Court of the Sale Officer, Sri Nazir Hasan. 
Under S. 261, Tenancy Act, the State Govern¬ 
ment is authorised to confer on an Assistant 
Collector of the first class ‘all’ or any of the 
powers of a Collector under the Act. It was in 
exercise of this authority that on 2-3-1940, the 
following notification was issued: 

“The Governor is pleased to confer on all 
Assistant Collectors of the first class who had 
hitherto exercised, or may hereafter exercise, 
such first class powers for a period exceeding 
seven years, the ‘powers of a Collector exer¬ 
cisable under serial No. 11 of List II of Sch. 
2' of the said Act for so long as they hold 
the office of an Assistant Collector of the first 
class.” (Vide notification No. 329/1-33 dated 
2-3-1940, published in Part I of the U. P. 
Gazette of 9-3-1940). 

(14) It is admitted that Sri Nazir Hasan, Sale 
Officer, fulfilled the necessary qualifications, & 
that under the above notification the State Gov¬ 
ernment had invested him with “the powers of 
a Collector” exercisable under serial No. 11 of 
list II of Sch. 2. He was, therefore, competent 
to exercise the powers of a Collector in matters 
relating to execution of decrees, and the learned 
Counsel for the appellant does not question It. 

(15) The contention of the learned Counsel 
for the appellants however, is that al¬ 
though Sri Nazir Hasan, Sale Officer, had the 
power to execute decrees, yet he could not 
exercise that power independently, that is to say 
Sri Nazir Hasan could not receive execution 
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applications directly from the Court which pass¬ 
ed the decree. In other words, the contention 
is that the sending Court (i.e. the Court of the 
Sub-Divisional Officr, Hasanganj) had no option 
but to comply with the directions given at serial 
No. 11 that 

“the decree shall be sent to the Collector who 
shall execute the same as if it has been a 
decree of his own Court.” 

Stress has been laid on the word ‘Collector’ and 
it is argued that the word ‘Collector’ means only 
the Collector of the district. It is pointed out 
that the sending Court should have first sent the 
case to the Collector, and it was then open to 
the Collector to pass it on to the Sale Officer. 
The question relating to jurisdiction, therefore, 
narrow's down to this: Whether the Court which 
passed the decree could send the case directly 
to the Sale Officer or whether it was incumbent 
on the Court of the Sub-Divisional Officer to 
send it to the Collector only. 


(16) The crux of the whole question is whe¬ 
ther the word ‘Collector’ used at serial No. 11 
of List II of Sch. 2 can be construed to mean 
not only the Collector of the district but also 
the Assistant Collector, who has been invested 
with the powers of a Collector, in the matter of 
execution of decrees. The question is one of 
construction. The provision made at Item No. 11 
of List II of Sch. II is a rule of procedure and 
should be construed liberally, that is in such a 
way as will lead to the smooth working of the 
scheme of the Statute. In matters relating to 
execution of decrees it is of primary importance 
that cases are disposed of expeditiously; and it 
was perhaps with that object in view that the 
Government issued a notification already men¬ 
tioned to confer on all Assistant Collectors of 
the first class the powers of a Collector exer¬ 
cisable under serial No. 11 of list II of Sch. 2. 
The vesting of the powers of ‘a Collector’ in the 
Assistant Collector could not but mean that the 
Assistant Collector in whom those powers were 
vested was to act as a Collector for cases under 
serial No. 11 of list II. In my view the word 
‘Collector’ means not only the Collector of the 
district but also includes within its fold the 
Assistant Collector who has been specially in¬ 
vested with the powers of a Collector. In con¬ 
struing the word ‘Collector’ in this manner the 
intention of the Legislature will be better effec¬ 
tuated than if we were to limit the word 
‘Collector’ to only the Collector of a district. I 
am, therefore, of opinion that tt\e word ‘Collec¬ 
tor’ should be interpreted to mean and include 
all Assistant Collectors, who have been invested 
with the powers of a Collector for the purposes 
of entry No. 11, list II of Sch. 2. In view of 
the interpretation put by me, the Sub-Divisional 
Officer, Hasanganj. w.as competent to transfer 
the case directly to the Court of the Sale Officer. 

(17) There is one more aspect of the question 
Assuming that the word ‘Collector’ in entry No 
11 refers only to the Collector of the district! 
it cannot be disputed that the Collector had 
authority to pass a special or general order to 
the effect that all execution applications relating 
to properties of the nature described in entry 
ii 0, J 1 , s !l ould he sent d »rect to the Court of 
the Sale Officer by the Courts which passed the 

K a matter of common knowledge 
that thousands of such cases arise, and for bet-< 
ter administration it is always necessary to pass 
general orders to avoid unnecessary delay in 
the disposal of the cases. If ail the cases are 


first transferred to the Collector and then the 
Collector retransfers them to the Sale Officer 
appointed for conducting sales in the district, 
it will lead to unnecessary waste of public time 
and money. To avoid it the easiest way was 
to make a general order that all cases arising 
in the district will be sent by the respective 
Courts direct to the Sale Officer. The very fact 
that Sri Nazir Hasan was working as a Sale 
Officer for the whole district leads one to infer 
that there must have been some such general 
order authorising Sri Nazir Hasan to receive 
execution cases from the various Courts in the 
district. The act of the sending Court (Sub- 
Divisional Officer, Hasanganj) in sending the 
case direct to the Sale Officer will be presumed 
to have been done legally unless it is demon¬ 
stratively not so. A presumption of this type 
can be raised under S. 114, Evidence Act, which 
runs thus: 4 

“The Court may presume the existence of any 
fact which it thinks likely to have happened, 
regard being had to the common course of 
natural events, human conduct and public and 
private business, in their relation to the facts 
of the particular case.” 

The illustration (a) says that “the Court may 
presume that judicial and official acts have been 
regularly performed.” 

(18) We can, therefore, safely presume that 
the official act of the Sub-Divisional Officer, 
Hasanganj, in sending the case direct to the 
Sale Officer was done in a regular manner and 
that the Court of the Sale Officer was seised of 
the jurisdiction to proceed with the execution 
of that case. 

(19) As pointed out earlier, the authority of 
the Sale Officer, Sri Nazir Hasan, to conduct the 
sales in cases transferred to him cannot be 
disputed. At worst, we can only say that 
although he had jurisdiction to proceed with the 
sale in question, there was irregular exercise of 
the jurisdiction inasmuch as the case did not 
reach him through the proper channel of the 
Collector. Such a defect does not oust the 
inherent jurisdiction of the Court cf the Sale 
Officer which he undoubtedly had. This mere 
irregularity on the part of the sending Court 
in sending the case directly to the Sale Officer, 
if such an irregularity existed at all, loses its 
force as we find that the sale was confirmed by 
the Collector himself. 


(20) For reasons given above, the Sale Officer 
(Sri Nazir Hasan) had jurisdiction to entertain 
the execution of the case transferred to him by 
the Sub-Divisional Officer, Hasanganj. The 
sale of the property in suit was effected by a 
Court of competent jurisdiction. In this view 
of the matter, the appellants have no case and 
the Courts below were justified in dismissing 
the suit. 

(21) It is unnecessary to go into the question 
about the bar under S. 47, Civil P. C. and I 
make no comment upon it. 


{Zt) i, therefore, direct that the appeal be 
dismissed with costs. 


(23) KIDWAI J.: I agree. 


(24) SAPRU J.: I agree. 

(25) BY COURT: The appeal is dismissed 
with costs. 


A/H.GP. 


Appeal dismissed. 
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AGARWALA AND CHATURVEDI JJ. 

Ram Dhyan Singh, Applicant v. State. 
Criminal Revn. No. 1243 of 1950, D/- 13-1- 
1953. 

(a) Master and servant — Government ser¬ 
vant — Dismissal — Salary — (Constitution of 
India, Art. 311). 

Temporary servant suspended on 26-1- 
1943 — Services automatically terminating 
on 31-3-1948 — Prosecution for bribery on 
30-5-1948 and conviction on 30-6-1949 — 
Order of dismissal passed on 23-7-1949, 
dismissing him with effect from date of 
suspension i.e. 26-1-48 — Effect of order 
held was that servant was deprived of his 
pay from 26-1-1943 to 31-3-1948. (Para 4) 

(b) Prevention of Corruption Act (1947), S. 

6 — Prosecution of person after termination of 
his services and when he is not in employ of 
Government — No sanction is required. AIR 
1932 Sind 177, Dissented from. AIR 1937 Nag 
293, held overruled by AIR 1952 Nag 12. 

(Piir^ 5) 

B. C. Saxena, for Applicant; A. G. A., for the 
State. 

CASES CITED: 

(A) (’38) AIR 1938 All 513: 39 Cri LJ 925 

(B) (’43) AIR 1943 Cal 527: 44 Cri LJ 633 

(C) (’48) AIR 1948 Bom 248: 49 Cri LJ 357 

(D) (’32) AIR 1932 Sind 177: 34 Cri LJ 171 

(E) (’37) AIR 1937 Nag 293: 39 Cri LJ 146 

(F) (’52) AIR 1952 Nag 12: 1952 Cri LJ 98 

AGARWALA J.: This is a revision applica¬ 
tion against the conviction of the applicant un¬ 
der S. 161, I.P.C., and a sentence of one year’s 
rigorous imprisonment and a fine of Rs. 200/-. 
The facts, briefly stated, are as follows: 

(2) The applicant was a cloth Inspactor in 

the Supply Department at Basti towards the 
end of 1947. He was a temporary hand whose 
cervices were to terminate on 31-3-1948. The 
case for the prosecution was that certain per¬ 
sons applied for licenses for salt shops and the 
applications were sent to the applicant for re¬ 
port. The people applying for licenses went to 
the applicant for licenses, but the applicant de¬ 
manded a bribe of Rs. 25/- from each one of 
the persons who wanted a license. Certain per¬ 
sons resolved among themselves not to pay the 
bribe, but one of them, later, backed out, paid 
the bribe and got the license. On learning this, 
the others consulted a vakil and approached 
the District Magistrate who initialled currency 
notes worth Rs. 75/- and sent them to the 
'Tehsildar, directing him to lay a trap and if 
bribe be accepted by the applicant, to arrest 
him red-handed. , .., 

(3) On 3-1-1948. at about noon, the Tehsildar 
of Domariaganj went with two persons who 
wanted licenses to the house of the applicant. 
Those persons were sent into the room which 
Ram Dhayan Singh applicant was occupying, 
while the Tehsildar stood outside and sent for 
the Sub-Inspector. A bribe of Rs. 40/- was 
paid to the applicant by the two persons and 
thereafter one of them came out and signalled 
to the Tehsildar, who came with the Sub- 
Inspector and searched the accused’s person. 
The initialled notes of Rs. 40/- were found on 
the person of the applicant. The Tehsildar then 
reported the matter to the District Magistrate. 

(4) The applicant was suspended on 26-1- 
1948. As he was a temporary hand, his service 
automatical!;' terminated on 31-3-1948. But the 
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question of his pay from 26-1-1948 on which 
dale he was suspended till 31-3-1948, remained 
to be considered. Before this could be consider¬ 
ed, however, the applicant was prosecuted. The 
charge-sheet was submitted in Court on 30-4- 
1948, after he had ceased to be in Government 
service. The Magistrate convicted the applicant 
on June 30, 1949. After this, the order of his 
dismissal was passed on 23-7-1949, and he was 
dismissed from service with effect from the date 
of his suspension. The eflect of this order was 
not that the applicant was dismissed on 23-7- 
1948, because his services had already come to 
an end on 31-3-1948; the effect of the order was 
that he was deprived of his pay from 26-1-1948, 
up to the 31-3-1948. Thus, on the date on which 
he was prosecuted he was no longer in Govern¬ 
ment employ. The applicant’s conviction was 
upheld by the lower appellate Court. 

(5) No sanction for the prosecution of the 
applicant was obtained. In this revision, the 
only question for determination is whether 
sanction was required for the prosecution of 
the applicant. Section 6 of the Prevention of 
Corruption Act, No. II of 1947, under which 
the applicant was prosecuted, runs as follows : 
*‘No Court shall take cognisance of an offence 
punishable under Section 161 or Section 165 
of the Indian Penal Code or under sub-section 
(2) of Section 5 of this Act, alleged to have 
been committed by a public servant except 
with the previous sanction, — (of) 

(a) in the case of a person who is employed 
in connection with the affairs of the Federa¬ 
tion and is not removable from his office save 
by or with the sanction of the Central Gov¬ 
ernment or some higher authority, (of the) 
Central Government: ** 

(c) In the case of any other person, of the 
authority competent to remove him from his 
office.” 

It is quite clear that the section applies to an 
offence being committed by a person who was 
a public servant at the time when he commit¬ 
ted the offence. It is, in our opinion, further 
clear that the sanction to prosecute a person is 
required only when he happens to be a public 
servant on the date on which he is prosecuted, 
because the crucial date on which the sanction 
for the prosecution is required is the date on 
which a Court is asked to take cognisance of 
an offence mentioned in the section. The sec¬ 
tion, in an abbreviated form, may be read like 
this: 

“No Court shall take cognisance of an offence 

. except with the previous sanction . 

(of a particular authority) . in the case 

of a person who is” 

a Government servant. The verb ‘is’, in the 
above sentence, refers to the date on which the 
Court is called upon to take cognisance. If the 
accused is not a Government servant on that 
date, the Court cannot refuse to take cognisance 
of the offence. The object of the Legislature 
seems to be that persons who are in public 
service should not be unnecessarily harassed. 
Where a person is not a public servant at all 
on the date of the prosecution, no question of 
unnecessary harassment has to be considered 
by the Government and no question of sanc¬ 
tion should arise in his case. 

The view that we are inclined to take is 
supported by a number of authorities, vide: 
— ‘Suraj Narain v. Emperor’, AIR 1938 All 513 
(A): — ‘Prosad Chandra v. Emperor’, AIR 
1943 Cal 527 (B), and — ‘Emperor v. P. A. 
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to prevent How many applications have been 
filed about this in your police station? ir 


view there are only two decisions 
brought to our notice, viz., — 'Suganchand v. 
Naraindas’, AIR 1932 Sind 177 (D) and — 
•In Re S. Y. Patil’, AIR 1937 Nag 293 (E). 
Both these decisions were referred to in the 
Calcutta case and were disapproved. The Nag¬ 
pur case was overruled by a later decision of 
that Court: — ‘State Govt., M. P. v. Hifzul 
Rahman’, AIR 1952 Nag 12 (F). 

(6) As the applicant was not a public ser¬ 
vant on the date on which the charge-sheet 
was submitted against him, sanction to prose¬ 
cute was not necessary. There is no force in 
this application: it is dismissed. The applicant 
is on bail; he shall surrender to his bail and 
serve out the sentence. 

(7) Leave to appeal to the Supreme Court 
is refused. 

S/R.G.D. Application dismissed. 


AIR. 1953 ALL. 471 (Vol. 40, C.N. 222) 
(LUCKNOW BENCH) 

BEG J. 

Nageshwar Singh and others. Applicants v. 
State through Sitala Bux Singh and others, 
Opposite Party. 

Criminal Revn. No. 21 of 1951, D/- 18-2-1952. 

(a) Criminal P. C. (1898), S. 145 — Finding 

that there was danger of breach of peace — 
Sufficiency of material cannot be agitated in 
revision. (Para 2) 

Anno: Cr.P.C., S. 145 N. 7, 12. 

(b) Criminal P. C. (1898), S. 145 — Finding 

that there was apprehension of breach of 
peace given not on receipt of police report but 
subsequently but before taking evidence — It 
is procedural irregularity — Defect is curable 
— (Criminal P. C. (1898), S. 537). AIR 1933 
All 264; AIR 1935 Oudh 316; AIR 1949 All 230, 
Bel. on; AIR 1927 PC 44, Ref. (Para 3) 

Anno: Cr.P.C., S. 145 N. 12, 15. 

B. N. Mula and R. B. Chaudhri, for 
Applicants; H. K. Ghose, for Opposite Party. 
CASES CITED: 

'(A) (’33) AIR 1933 AU 264: 55 All 301: 

34 Cri U 414 (FB) 

<B) (’27) AIR 1927 PC 44: 54 Ind App 96: 

28 Cri LJ 259 (PC) 

<C) (’35) AIR 1935 Oudh 316: 36 Cri LJ 656 
(D) (’49) AIR 1949 AU 230: 50 Cri LJ 345 
-(E) (’50) AIR 1950 All 734: 1950 All WR 640 

(F) (’51) 1951 All WR 58 

(G) (’49) AIR 1949 AU 402: 50 Cri LJ 655 
ORDER: These are two appUcations in revi¬ 
sion arising out of two connected cases relating 
to S. 145, Criminal P. C. It would appear that 
on 28-2-1940, Sitala Bakhsh Singh and Mata 
Prasad Singh gave two appUcations under S. 145, 
Criminal P. C. The first application was against 
three persons, Ram Sunder Singh, Nageshwar 
Singh and Indra Singh. The second appUcation 
was against the said three persons and two 
more, Shambhu Singh and Kamta Singh. In 
both the applications the applicants made a clear 
-statement that there was a danger of a breach 
of the peace. Two applications were given 
because the dispute in the two cases related to 
different plots of land. On the same date, the 
learned' Magistrate before whom the applica¬ 
tions were given called for a report from the 
police by the foUowing order: 


there is an apprehension, the land in suit may 
be attached.” . . .. 

On 6-3-1950 a report was received by the 
Station Officer stating that the applicant Sitla 
Bakhsh Singh had obtained a decree against the 
opposite party Nageshwar Bakhsh Singh It 
was also said that Nageshwar Bakhsh Singh 
was a turbulent person and that it was neces¬ 
sary to bind him down. The report further 
mentioned tile fact that the poUce had.aiiached 
the property i n dispute . On receipt of this 
repo r t, t i le le^r fied~T.lagistrate did not pass the 
usual order under S. 145 (1), Criminal P. C. 
stating that he was satisfied that a dispute 
likelv to cause a breach of the peace existed. 
On 27-3-1950, written statements were filed by 
the parties and 3-5-1950 was fixed for evidence. 
Before taking evidence, however, on 3-5-1950 
the learned Magistrate passed a formal order 
which runs thus: 

“Whereas I am satisfied that there is an ap¬ 
prehension of a breach of peace between the 
contending parties, I hereby call upon both 
of them to file their respective claims and 
give evidence for possession of the land in 
suit under S. 145, Cr. P. C. Land to remain 
attached." 

After passing the said order, he took the evi¬ 
dence of the parties and finally came to the 
conclusion that the applicants were in posses¬ 
sion of the property in dispute in both the 
cases and passed an order under S. 145, res¬ 
training the opposite parties from obstructing 
the applicants’ peaceful possession of the pro¬ 
perty in dispute. He also withdrew the order 
of attachment made in favour of the applicants 
and forbade the opposite parties from inter¬ 
fering with the possession of the applicants. 

(2) The opposite parties went in revision 
before the learned Temporary Civil and Ses¬ 
sions Judge, Partabgarh, who upheld the find¬ 
ings of the learned trial Court and dismissed 
the application. The opposite parties aggrieved 
with the said order have filed two revision 
applications in this Court. The learned Counsel 
appearing on their behalf has argued three 
points in favour of the contention that the 
order passed by the lower Courts should be 
upset. 

(3) The first argument of the learned Counsel 
for the applicants is that there was no material 
b efore the trial Court for coming to 

elusion tnat mere was an apprnhoncjnn nf o 
b r6<ich"Tjf lliB, bfeaqe . I find myself unable ta 
accept- this argument as a clear statement that 
there was a danger of a breach of peace between 
the parties was made by the applicants in the 
application. Further there was ample material 
for such conclusion in the police report which 
stated that as Nageshwar Bakhsh Singh was 
a turbulent person, and that it was necessary 
that he should be bound down. The que stion 
whether there was sufficient material" for'-pTo 
tngL-Umrt to come to lh £_conclusion that them 
w as danger ofa breach of the peace is not for 
t he Court at this stag e tb jtetferinm a It is 
for the Magistrate concerned^ to coihe to a 
conclusion on the material before it whether 
such a dispute exists. However scanty the 
material might be, the trial court is the proper 
orum for the purpose of determining this fact 
am accordingly of opinion that this question 
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[should not be allowed to be agitated at this 
Jstage. 

In this connection, the learned Counsel for 
the applicants has further argued that as soon 
as the police submitted its report the Magistrate 
did not give the necessary finding under S. 145 
(1), Criminal P. C. that there was an appre¬ 
hension that a dispute likely to cause a breach 
of the peace existed. It is true that strictly 
speaking it would have been better if the 
Magistrate came to a finding at that stage, but 
in my opinion the fact that he gave the finding 
subsequently before the evidence began would 
not vitiate the entire proceedings provided that 
the opposite party was not prejudiced thereby 
and provided further that there was material 
on record indicating that there were sufficient 
grounds for the Magistrate to pass the order in 
question. As the order was passed by the 
Magistrate before the evidence started in the 
case, there could be no question of prejudice. 
At the most, it can only be treated as a proce¬ 
dural defect which in my opinion would be 
curable under the provisions of S. 537, Criminal 
P. C. In a Full Bench case of the Allahabad 
High Court reported in — ‘Kapoor Chand v. 
Suraj Prasad', AIR 1933 All 264 (FB) (A) it 
was laid down that the jurisdiction of a Magis¬ 
trate to take action under S. 145, Criminal 
P. C. arises from the fact that lie has received 
certain information from which he is satisfied 
that there is a dispute likely to cause a breach 
of the peace. The jurisdiction of the Magistrate 
does not depend on how he proceeds. If he 
has jurisdiction, he is not deprived of jurisdic¬ 
tion merely because his procedure is erroneous 
or defective. His omission to follow certain 
directions contained in the Code cannot be said 
to deprive him of jurisdiction. Reference in 
this case was also made to the Privy Council 
case reported in — ‘Abdul Rahman v. Emperor’, 
AIR 1927 P C 44 (B). In — ‘Bibi Asghari Kha- 
nam v. Emperor', AIR 1935 Oudh 316 (C) on a 
difference between two Judges of the late Chief 
Court of Oudh the question was referred to a 
third Judge —King C. J., who agreeing with 
Srivastava J., held that when a Magistrate has 
ample ground for apprehending a breach of the 
peace and he issues an order under S. 145, sub-s. 
(i) the mere omission to frame his order in 
accordance with law is cured by S. 537 as no 
failure of justice is caused. Reliance in this 
case was also placed on the Full Bench decision 
of the Allahabad High Court as well as on the 
Privy Council case mentioned above. In — ‘Mrs. 
V. E. Argles v. Chhail Behari’, AIR 1949 All 
230 (D) it was held that where the Magistrate 
has substantially complied with S. 145 (1) and 
the order shows that the parties have in no 
way been prejudiced, the omission to draw up 
a formal order in terms of sub-s. (1) of S. 145 
would not invalidate the order. 

In this particular case, it may be mentioned 
that it has not been argued on behalf of the 
applicants that they have been prejudiced in 
any manner nor could such an argument have 
been advanced in view of the circumstances 
of the case. Further the grievance of the 
applicants is not that there is no order of the 
Magistrate that dispute likely to cause a breach, 
of the peace existed but the only grievance is 
that the order should have been passed at an 
earlier stage. It appears to me that a defect 
of this kind in the absence of any prejudice 
does not go to the root of the matter and would 
not vitiate the entire proceedings. 


(3a) The learned counsel for the applicant has 
relied on — ‘Khangar v. Jhamman', AIR 195a 
All 734 (E). In this case, the Magistrate’s order 
was that if the police was satisfied it should 
direct the parties to appear before him in 
person, it was, therefore held that the Magis¬ 
trate had delegated his jurisdiction to the 
police officer a procedure which was not per¬ 
missible under law. In the present case it can¬ 
not be said that on this essential matter there 
was any delegation of its function by the Court 
to the police. The learned Counsel further 
relied on — ‘Babu Ram v. Ram Prasad’, 1951 
All W R 58 (F). The judgment in this case 
does not show that there was any order by the 
Magistrate to the effect that there was in 
existence any dispute likely to cause a breach 
of the peace. It was also found that there 
was no material upon which such a finding 
could be based and the Court had not applied 
Its mind to this aspect of the matter. The 
circumstances of the present case are quite 
different from the circumstances of that case. 
Lastly reliance has been placed upon a case 
reported in — ‘Mt. Ram Piari v. Dankua', AIR 
1949 All 402 (G) in which it was laid down 
that a Magistrate acquires jurisdiction to pro¬ 
ceed under S. 145 only when there is a likeli¬ 
hood of a breach of peace. If there is material 
before a Magistrate upon which he feels satis¬ 
fied that there is likelihood of a breach of 
peace, an omission to record a formal order as 
required by S. 145 (a) may be treated as a 
mere irregularity which can be cured under 
S. 537, Cr. P. C. In the present case I am of 
opinion that there was material on record 
before the trial Court to enable it to arrive at 
the finding at which it arrived, and this ruling 
therefore, instead of helping the applicants go 
against them. 

(4) The third argument of the learned Coun¬ 
sel for the applicants is that the finding of 
possession given by the trial Court is not 
justified. The trial Court in coming to its 
finding relied on the oral evidence adduced on> 
behalf of the applicants, entries in the khasra 
of 1356, the decree passed by the revenue Court 
in favour of the applicant and other pieces of 
evidence. This finding has been upheld by the N 
appellate Court. I see nothing perverse or 
erroneous in their finding. At any rate there is 
nothing so wrong in their finding as to attract 
the jurisdiction of this Court at the stage of 
revision and to persuade it to reverse the 
concurrent finding of both the lower Courts. 

(5) Having heard the learned Counsel for the 
parties I am of opinion that there is no sub¬ 
stance in these revision applications which are 
accordingly dismissed. 

C/R.G.D. Applications dismissed 
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prevent mortgagor from obtaining possession 
over mortgaged property — Section has not 
changed the substantive law found in T. P. Act 
— (T. P. Act(1882), Ss. 60, 83 and 76). AIR 
1949 All 380, Approved; AIR 1949 All 589 and 
Civil Revn. No. 544 of 1945, D/- 1-10-1948 (All), 
Overruled. (Paras 4, 5, 6) 

Anno: T. P. Act, S. 60 N. 17; S. 83 N. 2; 
S. 76 N. 6. 

* B. K. Dhaon, for Applicants; Hyder Husain, 
for Opposite Party No. 1. 
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SAPRU J.: This appUcation in revision has 
been referred to this Bench by a learned single 
Judge of this Court because, as we shaU show 
hereinafter, this case raises a question on which 
there is a conflict of opinion in this Court. 

(2) This revision arises in the foUowing cir¬ 
cumstances. The plaintiffs presented an appU¬ 
cation under S. 12, Agriculturists’ Relief Act 
for redemption of certain zamindari property 
mortgaged by their predecessor-in-interest. 
They impleaded in this appUcation one, Ram 
Adhin, who is now dead and is represented in 
this revision by his heirs and legal represen¬ 
tatives, as a person who they aUeged had been 
put up fictitiously by the mortgagee and who 
! pleaded that he was a tenant of the land in his 
own right and not a person put up fictitiously 
by the mortgagee. The trial Court framed four 
issues and decreed the suit holding that a sum 
of Rs. 1660/- was due from the mortgagors to 
the mortgagee & that, on payment of that sum, 
the mortgagors would be entitled to redeem 
the property. It further found that the patta 
in favour o£ Ram Adhin was not a genuine 
one. According to the learned Munsif, it was a 
document. He further found that Ram 
Aahin had not acquired any adverse possession • 
and was, indeed, not in adverse possession of 
the property at aU. From that decree of the 

SSrtiStriSjSSS . 4 went in appeal to ,he 

The learned District Judge allowed the ap- 

th , at de T cree a g ain st defendant 

thaf h. t. /n a ? lde - In doing so, he stated 
that he was following the case of — 'Jagannath 

Dube ’* AIR 1949 AU 5 39 (A). 
He found that there was a difference of opinion 

Sfon? 6 f S? me F a “ d the iater view of this 
T- te j; lgh tly, he followed the later 
decision of this Court. Having regard to the 

2*21 h f e w ?? ta king, h e felt it was neither 

So y n, 0r t him t0 g0 into question 
whether the tenancy of the appellant before 

~*www S gen “ ine or fictitious, nor to consid6r 

* S er -u reference to the revenue Court was 
P, a ™ ls . sl . bIe or not on the ground that a ques- 
*,° n ° f tenancy right was involved. From, that 
the learned District Judge the plain- 
c “5? up in revisl0 n to this Court. 

? th te Court,. L 2Sd a thB a S2 

J of the learned District Judge that the 

ufp ?°j rt were not unanimous on 

the point which had been raised before the 


learned District Judge was correct. As the 
question, in the opinion of the learned single 
Judge, was of some importance, he decided to 
refer it to a Division Bench. 

(4) The question for our consideration is 
whether, in a suit for redemption under S. 12, 
Agriculturists’ Relief Act, it is open to the 
civil Court to determine the question whether 
the mortgagee has put up a fictitious person as 
a tenant to prevent the mortgagor from ob- ; 
taining possession over the mortgaged property. ' 
We shall now proceed to consider this ques¬ 
tion. The application has been argued with 
commendable thoroughness by learned counsel 
for both the parties and the relevant law has 
been placed before us for our consideration. 

The first case to which our attention has 
been invited is that of — 'Ram Kirpal v. 
Bhagwati Saran’, AIR 1949 All 380 (B). In this 
case it was observed by Bhargava J. that in a 
suit for redemption under S. 12, Agriculturists’ 
Relief Act, the civil Court could determine the 
question whether the mortgagee had put up a 
fictitious person as a tenant to prevent the 
mortgagor from obtaining possession over the 
mortgaged property. The learned Judge point¬ 
ed out that proceedings under S. 12, Agricul¬ 
turists’ Relief Act were in the nature of a suit 
it having been so held in the case of — ‘Jawa- 
hir v. Jadu’, AIR 1949 All 120 (C). The para¬ 
mount consideration with Bhargava J. appears 
to have been, though it is not stated by him 
explicitly, that it was desirable to avoid multi¬ 
plicity of proceedings. He was of the opinion 
that the cause of action against the mortgagee 
was not different from the cause of action 
against the person who had been put fictitious¬ 
ly into possession of the mortgaged property. 
For these reasons, he thought that the ques¬ 
tion could be gone into by the Court in an ap¬ 
plication under S. 12, Agriculturists’ Relief 
Act. 


(5) This decision was dissented from in a 
later case decided by Seth J. who, indeed, had 
committed himself to a different view from 
that of Bhargava J. in an earlier but un¬ 
reported case. In another case namely, — 
'Jagannath Sahu v. Srikant Dube’, reported in 
AIR 1949 All 589 (A), a judgment marked by 
his usual lucidity. Seth J. held that the 
jurisdiction of a Court in deciding an appU¬ 
cation under S. 12, Agriculturists’ Relief Act, 
whether as a Court of original jurisdiction or 
as a Court of appeal, was a special jurisdiction 
conferred upon it by a special provision of the 
statute and was limited within the four cor- 
ners of that section. His view was that the 
only jurisdiction that the Court possessed in 
an application under S. 12, Agriculturists’ Re¬ 
lief Act was to adjudicate upon the ouestion 
of redemption and no more. According' to the 

* Iea J 71 . ed dudge > il was n °t open 

Court to determine an adverse claim to 
tenancy rights by a third person whom the 

fictitffiv t0 h 5 ve been put fo rward 

fictitiousiy by the mortgagee. In this case, 

there is a reference to an earUer but unreport- 

f d . de £L? 1 ? n Of this Court, namely, — ‘Bhag- 

wati Misir v. Ram Ugrah Misir’. Civil Revn 

No. 544 of 1945, D/- 1-10-1948 (All) (D). The 

learned Judge admitted that it was a part of 

to out U thP°Jnn?t e t r £° Urt in orderin g redemption 

te® mortgagor in possession of the mort- 
| aged Property. But he referred to a Full 
Bench decision of this Court in — ‘Ram Shan- 
^**1 v * Ganesh Prasad\ 29 All 
which it was held that the words "mortgaged 
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property” meant that interest in specific im¬ 
movable property which the mortgagor pro¬ 
cessed to transfer, whatever that interest 
might be. After considering that case and the 
•definition of the “mortgaged property” in the 
Transfer of Property Act, he came to the con¬ 
clusion that the delivery of possession of pro¬ 
prietary rights in zamindari property, did not 
require the dispossession of the tenants in ac¬ 
tual cultivatory occupation. 

Seth J. also referred to the judgment of 
Bhargava J. and did not agree with the view 
of the latter that the question of adverse claim 
to tenancy rights by a third person whom the 
mortgagor alleged to have been fictitiously put 
up by the mortgagee could be entertained by 
the Court in proceedings under S. 12, Agricul¬ 
turists’ Relief Act. This decision of Seth J. was 
followed in the case of 'Ram Datt Singh v. 
Ajodhia Singh’, AIR 1952 All 446 (F), by 
Ghulam Hasan J. That learned Judge placed 
reliance upon the reasoning indicated by Seth 
J. in his judgment referred to above. 


(6) The question, in our opinion, is also 
capable of being looked at from a somewhat 
.dilierent angle. We are not prepared to com¬ 
mit ourselves to the view that any substantive 
change has been introduced in the law relating 
to redemption by S. 12, Agriculturists’ Relief 
Act,. That Act no doubt provides a speedy and 
efficacious remedy for redemption of usufruc¬ 
tuary mortgages in -a certain class of cases. 
But,* as we read S. 12, we find that no change 
in the substantive law relating to redemption 
has been introduced by it. The question, 
therefore, is whether under S. 60, Transfer of 
Property Act defendant 4 was a necessary 
party to the suit, whose rights must be ad¬ 
judicated upon by the Court. Section 60, Trans¬ 
fer of Property ,Act provides : 

“At any time after the principal money has 
become due, the mortgagor has a right, on 
payment or tender, at a proper time and 
place, of the mortgage-money, to require 
the mortgagee (a) to deliver to the mort¬ 
gagor the mortgage deed and all documents 
relating to the mortgage property which are 
in the possession or power of the mortgagee, 
(b) where the mortgagee is in possession of 
the mortgaged property, to deliver posses¬ 
sion thereof, to the mortgagor, and (c) at the 
•cost of the mortgagor either to retransfer 
the mortgaged property to him or to such 
third person as he may direct or to execute 
and (where the mortgage has been effected 
by a registered instrument) to have regis¬ 
tered an acknowledgment in writing that 
any right in derogation of his interest trans¬ 
ferred to the mortgagee has been extinguish- 

^Provided that the right conferred by this 
section has not been extinguished by the act 
of the parties or by decree of a Court. 

The right conferred by this section is call¬ 
ed a right to redeem and a suit to enforce it 
is called a suit for redemption." 

Section 83 directs that — . 

-“Where the mortgagee is in possession of the 
mortgaged property, the Court shall, before 
naying to him the amounts so deposited, 
direct him to deliver possession thereof to 
the mortgagor and at the cost of the mort¬ 
gagor either to re-transfer the mortgaged 
property to the mortgagor or to such third 
person 'as the mortgagor may direct or to 
execute and (where the mortgage has been 
•effected by a registered instrument) have 


registered an acknowledgment in writing 
that any right in derogation of the mort¬ 
gagor’s interest transferred to the mortgagee 
has been extinguished.” 

(7) The question, therefore, in our opinion, 
really turns upon what is meant by this right 
to obtain possession. We have been invited to 
a number of authorities on this point by learn¬ 
ed counsel for both the parties. But it is un¬ 
necessary to go into them as, in the cases cited, 
this point does not seem to have been specifi¬ 
cally raised and decided. The nearest case to 
our mind on this point is that of — 'Ram 
Chand v. Raj Hans’, 3 All LJ 517 (G), where 
a learned Judge of this Court observed : 

“It is, of course, conceivable that during the 
term of the mortgage a right of occupancy 
might have been acquired by lapse of time, 
in which case the tenants would have been 

entitled to retain possession of the land.” 

In the particular case before him that was not, 
however, the case. 

(8) Another case to which attention may be 
invited is that — ‘Sheo Shankar v. Bhup 
Singh’, AIR 1930 All 413 (2) (H). In this case 
the learned single Judge held : 

“The redemption of the mortgage by the 
plaintiffs does not put an end to the tenancy 
created in favour of defendants 3 and 4. It 
is not necessary for me to consider as to 
whether the position of defendants 3 and 4 
is that of a statutory tenant under Section 19 
of Act 3 of 1926 (local).” 

(9) Reference may be made in this connec¬ 
tion to the provisions of S. 76, Transfer of Pro¬ 
perty Act They enable the mortgagee in pos¬ 
session, or as he is generally called the usu¬ 
fructuary mortgagee, to manage the mortgaged 
property as a person of ordinary prudence 
would manage his own property. In the course 
of this prudent management, it is open to a 
mortgagee to create leases or give the land for 
cultivation to tenants. 

The mortgage deed in this case expressly 
gives the widest possible powers to the mort¬ 
gagee in this respect. According to the mort¬ 
gage deed, it was open to the mortgagee to let 
out the land for management or do whatever 
• he liked with it. In these circumstances, hand¬ 
ing over possession, in our opinion, can only 
mean such possession as the property is capa¬ 
ble of at the time when the redemption takes 
place. 

(10) We may also refer to the observations 
of a single Judge of the Calcutta High Court in 
— 'Rajendra Nath v. Dinu Prodhan’, AIR 1930 
Cal 738 (I). The learned Judge deciding that 
case observes that though the mortgagor is 
entitled to possession under the law, there is 
nothing contained in any of the provisions of 
Ss. 60 and 62 which in any way militates against 
the position that he was only entitled to suen 
possession as the land was capable of in ac¬ 
cordance with the terms of the mortgage. That 
being so, we do not think that in a redemption 
suit it is actually necessary for the Court to ^ 
put the mortgagor into actual physical posses¬ 
sion of the mortgaged property in dispute Ine 
nature of the possession can well depend m 
each case upon the rights conferred by the in¬ 
strument relating to the mortgage. For tms 
reason we think it was not necessary to en¬ 
quire into the question whether the t ra nsac- 
tion in this case was genuine one or not. inav> 
of course, is a matter which can be fought om 
in a regular suit between the parties, wna 
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the Court was concerned with was to enable 
the mortgagor to have his property redeemed 
on payment of the amount found due to the 
mortgagee. , it _ ... 

(11) Learned counsel for the applicants con¬ 
tends that in this particular case a specific 
issue was raised as regards the ‘farzi’ charac¬ 
ter or otherwise of the patta in favour of de¬ 
fendant 4 opposite party 1. The learned Judge 

* did not record a finding on the issue raised as 
he felt — and in our opinion rightly — that he 
was bound by a later decision of this Court 
which had laid down that in a suit for redemp¬ 
tion under S. 12, Agriculturists’ Relief Act the 
Court could not go into such a question. In 
these circumstances, the learned Judge cannot 
be said to have set aside the finding of the 
learned Munsif that the transaction was a 
‘farzi’ one and that the defendant did not com¬ 
plete his title to it by adverse possession and 
that, indeed, he could not do so, having deriv¬ 
ed his title from the mortgagee. Having regard 
to this finding, we think it is possible for the 
applicants, on the assumption that they wish 
to pursue the matter further, to institute a re¬ 
gular suit and fight the matter out in a regu¬ 
lar Court. In this view of the case, we are 
not disposed in this particular case to exer¬ 
cise the discretionary powers which we possess 
under S. 115, Civil P. C. in favour of the ap¬ 
plicants. 

(12) For the reasons given above, this appli¬ 
cation in revision is‘dismissed. But in all the 
circumstances of the case we think it undesir¬ 
able to make any order as to costs. 

(13) The stay order is discharged. 

A/R.G.D. Revision dismissed. 
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Criminal Revn. No. 1100 of 1950, D/- 30-1- 
1953. 

1' U. P. Foodgrains Procurement Order (1949), 
Para 1 — Validity of order —- (Essential Sup- 
plies (Temporary Powers) Act (1946), S. 3(?) 


The Order goes beyond the powers con¬ 
ferred by the Central Government on the 
Provincial Government under S. 3(2) (f). 
Essential Supplies (Temporary Powers) 
Act and, as such, is ultra vires. (Para 8) 

S. N. Dwivedi and P. C. Chaturvedi, for Ac 
plicant; A. G. A., for the Stale. 


AGARWALA J.: This is an application in 
revision by Ratan Lai against his conviction under 
S. 7, Essential Supplies (Temporary Powers) Act, 
1946, for contravention of Para 3, U. P. Food- 
grains Procurement Order, 1949, and sentence of 
three months’ rigorous imprisonment and Rs. 
200 /- fine. 

(2) The applicant is a cultivator in villages 
Purqazi and Bhoraheri and pays rent and canal 
%oues. Under the Foodgrains Procurement Order, 
1949, he was asked to deliver to the Government 
in 1949 scheduled foodgrains of the value of Rs 
1139/9/-, which would roughly amount to 100 
maunds of foodgrains. He failed to do so and 
was consequently prosecuted for contravening 
Para 3 of the said Order. His defence was that 
ne had grown only 60 maunds of foodgrains which 
ne had distributed to labourers and to the Cane 
Co-operative Society which had advanced to him 
seeds for growing foodgrains. He further raised 


a plea that the U. P. Foodgrains Procurement 
Order was invalid because it went beyond the 
powers of the U. P. Government as delegated to 
it by the Central Government under S. 3(2)(f), 
Essential Supplies (Temporary Powers) Act. 

There was no evidence to show that the appli¬ 
cant held stocks more than 60 maunds in weight. 
Evidence was led by the applicant of respectable 
persons t0 show that the produce in the year in 
question was lean and that many cultivators had 
perforce to satisfy the Government demand by 
purchasing foodgrains from other sources. The 
contention of the applicant that the Foodgrains 
Procurement Order was ‘ultra vires’ was rejected 
by the Magistrate and by the learned Sessions 
Judge in appeal and he was convicted by the 
Magistrate as aforesaid and his conviction was 
upheld by the learned Sessions Judge. The only 
point for our consideration is whether the U. P. 
Foodgrains Procurement Order, 1949, is ‘ultra 
vires’ or not. 

(3) The U. P. Foodgrains Procurement Order, 
1949, was made in exercise of the powers con¬ 
ferred by cL (f) of sub-s. (2) of S. 3, Essential 
Supplies (Temporary Powers) Act 1946, No. 24 of 
1946, and by virtue of the authority delegated 
to the Provincial Government under the 
Government of India, late • Food Depart¬ 
ment’s Notification No. PY-S03(2)I, dated 
21-10-1945, as continued in force under S. 17 of 
said Act. Sec. 3(2)(f), Essential Supplies (Tem¬ 
porary Powers) Act authorises the Central Govern¬ 
ment to make an order to provide 

‘•for requiring any person holding stock of an 
essential commodity to sell the whole or a speci¬ 
fied part of the stock at such prices and to 
such persons or class of persons or in such 
circumstances, as may be specified in the 
order.” 

The words “holding stock” should be specifically 
noted. The order could require a person who 
actually held stocks of essential commodity to 
sell the whole or part of it. The Order could not re¬ 
quire a person not holding such stocks to procure 
it from somewhere and to sell it to the specified 
person. Para 3, U. P. Foodgrains Procurement 
Order, 1949, however, did not observe this essen¬ 
tial feature of cL (f) of the said Act. Para 3 of 
the Order runs as follows: 

“ ‘Liability of cultivator to deliver grain”. 
Every cultivator shall sell and deliver to 
such person, in such manner, and bv 
such date as the Collector may specify, such 
quantity of scheduled foodgrains as shall be 
equivalent in value, calculated in accordance 
with the prices prescribed by the Provincial 
Government under cL 14, to the total of his 
‘rabi’ rent, *rabi' assumed rent and canal dues: 

Provided that the quantity of scheduled food- 
grains which he shall be required to deliver, 
shall be equivalent in value to his canal dues 
and. M 

(4) It will be clear that Para 3 compels everv 
cultivator, whether he has got the stock of sche¬ 
duled foodgrains or not, to sell and deliver it to 
specified persons certain quantity of foodgrains, 
which are calculated according to certain multi¬ 
ples of the ’rabi' rent and canal dues, actual or 
assumed. 

(5) "Cultivator" is defined in Para 2 of the 
Order as a person recorded in the ‘Khatauni’ as 
holding land in some of the classes mentioned 
in the Land Records Manual and also includes 
persons who are not so recorded but to whom 
land is let by the Collector. "Rent" means the 
rent of a holding recorded in the ‘Khatauni’ 
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“Assumed rent” means the amount which the 
Collector may declare to be the assumed rent of 
holding or any part thereof in respect of which 
no casn rent is recorded in the ‘Khatauni’. 

(6) In para 7 a demand list is prepared show¬ 
ing an area of a cultivator's holding as well as 
its 'rabi' rent, Tabi* assumed rent, canal dues and 
the amount the equivalent of which in scheduled 
foodgrains he is to deliver to the Collector. It 
is to be published for objections. What objec¬ 
tions can be taken is described in Para. 8. These 
refer merely to the amount of cash rent entered 
in the list and the area of the land other than 
cash rent entered therein. The objection has 
nothing to do with the actual amount or estimated 
amount of foodgrains grown on the land. No pro¬ 
vision is made in the Order for estimating the 
actual produce of the cultivator before a demand 
is made from him or before the demand list is 
prepared. 

(7) Para 21 prescribes the penalty 

“If any person contravenes any of the provisions 
of this Order, he shall be liable to the punish¬ 
ment provided under S. 7, Essential Supplies 
(Temporary Powers) Act, 1946 (No. 24 of 1946), 
as amended from time to time/' 

(8) It is clear from a perusal of the Order that 
it does not concern itself with the actual stock 
which a cultivator may have in his possession. 
It is quite true that ordinarily a cultivator, who 
has a certain amount of land, will produce some 
foodgrains thereon. But it is quite possible, and 
it does happen, that in a particular year or sea¬ 
son a particular cultivator may be so unfortunate 
as not to grow the expected amount of foodgrains. 
The Order makes no exception - in his case. He 
is bound to deliver the required foodgrains only 
because he possesses the land and pays canal dues 
of the land. The Order takes no account of the 
fact whether a particular cultivator has in fact 
grown a particular amount of foodgrains or not. 
In our judgment, the Order gees beyond the powers 
conferred by the Central Government on the Pro¬ 
vincial Government under S. 3(2)(f), Essential Sup¬ 
plies (Temporary Powers) Act and, as such, is 
•ultra vires’. 

(9) The question whether in this particular case 
the applicant did have the required amount of 
foodgrains in his stock is really immaterial when 
the Order itself is invalid. If the Order goes 
beyond the powers under which it could be made 
and is ‘ultra vires’ on that account, the question 
of fact, whether the applicant possessed the food- 
grains which he could have delivered could not 
arise for consideration. But as we have already 
observed, the prosecution led no evidence to show 
that the applicant was possessed of the required 
amount of foodgrains. Indeed, there was evid¬ 
ence to show that he was not and this evidence 
remained uncontradictcd. 

(10) It seems that the Government itself re¬ 
cognised that it had gone beyond the powers 
conferred upon it under S. 3(2) of the said Act 
as the Order was superseded by another Order 
in 1950 under which the demand from a cultiva¬ 
tor was based upon the actual amount of food- 
grains held by him in his stock. Section 3, U. P. 
Foodgrains (Requisitioning) Order says; 

“The requisitioning authority may by order in 

writing, require any person . holding stock 

of any foodgrains . to sell the whole 

or a specified part of it to such person as he 
may appoint in this behalf.” 

(11) We, therefore, allow this application and 
set aside the conviction of the applicant. He is 
on bail. He need not surrender to his bail. His 


bail bonds are cancelled. He has not paid the 
fine. He need not pay it. 

A V.R.B. Application allowed. 


A.I.R. 1953 ALL. 476 (Vol. 40, C.N. 225) 
AGARWALA AND MUKERJI JJ. 

Beni Chand, Applicant v. The District Ma¬ 
gistrate, Banda and another, Respondents. 

Criminal Misc. No. 1660 of 1952, D/. 2-2- 
1953. 

(a) Arms Act (1878), S. 18(a) — Non-com¬ 
pliance with — Effect. 

Section 18(a) requires that the autho¬ 
rity suspending or cancelling a licence 
must himself record the reasons why the 
order has been passed; and further it 
should appear from the order that it was 
passed because it was necessary for the 
security of the public peace to do so. 
Where none of these two essential ingre¬ 
dients mentioned in the section is to be 
found in the order, it is without jurisdic¬ 
tion and must be quashed. (Paras 6, 7) 

(b) Constitution of India, Art. 226 — Writ 
of mandamus — Order complained against 
quashed — Mandamus directing authority not 
to give effect to it not necessary. (Para 7) 

V. K. S. Choudhary, for Applicant; A. G. A., 
for Respondents. 

AGARWALA J.: This is a petition under 
Art. 226 of the Constitution praying that the 
order of suspension of the licences for holding 
fire-arms passed by the District Magistrate of 
Banda be quashed and the District Magistrate 
of Banda may be directed to refrain from giv¬ 
ing effect to the order. The facts shortly stated 
are these. 

(2) The petitioner belongs to a well-known 
family of Banda, his ancestors having served 
as treasurers to the Nawab of Banda and later 
as the first treasurer to the British Govern¬ 
ment. He was the senior Vice-Chairman of the 
Banda District Board and also of the Banda 
Municipal Board. He was also a Special Ma¬ 
gistrate and Extra Assistant Recruiting Officer 
of the district of, Banda during the two world 
wars and was also one of the premier land¬ 
lords of Banda. As a reward of the services 
rendered by him, he was awarded a revolver 
as a “sword of honour” in the Durbar of 1918. 
Originally he was exempted from the opera¬ 
tion of the Arms Act, but after the enforce¬ 
ment of new Rules under the Arms Act, a life 
licence had been granted to him in respect of 
the revolver and a D. B. B. L. gun. On 6-11- 
1951 one Deonath is alleged to have thrown 
acid over Dr. Shyam Lai. The petitioner and 
another person, namely, Sri Shyama Charan 
Bajpai, M.L.A., were also considered to have 
been in conspiracy with Deonath in the throw¬ 
ing of the acid over Dr. Shyam Lai. They were 
prosecuted under S. 120B read with S. 324, 
Penal Code. The case against Deonath as well 
as against the petitioner and Sri Shyama Cha¬ 
ran Bajpai is still pending in the Court of a‘ 
Magistrate of Banda. 

(3) i The applicant’s case is that he has been 
falsely implicated in that case on account of 
the political rivalry between him and Dr. 
Shyam Lai. 

(4) On 14-2-1952 the police reported that 8« 
the petitioner was involved in a “heinous 
offence, it was neither safe nor proper to leave 
the firearms with the petitioner and l.*yania 




Maqbulunissa v. Union of India (FB) (Sapru J.) Allahabad 477 


1983 

Charan Bajpai and hence it was requested that 
the firearms licences of the petitioner and 
Shyama Charan Bajpai may be suspended dur¬ 
ing the pendency of the case. This report was 
forwarded by the Superintendent of Police to 
the District Magistrate with the following 

n »i e a ’gree with the S. O. Kotwali. There seems 
to be no justification in leaving the firearms 
I with the accused when they are being pro¬ 
secuted in such a callous and heinous 
offence.” 

The District Magistrate thereupon passed the 
following order: 

"Licences are suspended pending disposal of 
the cases. They should be deposited.” 

It is this order which is questioned as having 
been made by the District Magistrate without 
jurisdiction and liable to be quashed. The 
order seems to have been passed under S. 18, 
Arms Act which runs as follows : 

"18. Any licence may be cancelled or sus¬ 
pended— 

(а) by the officer by whom the same was 
granted, or by any authority to which he 
may be subordinate or by any Magistrate of 
a district, or Commissioner of Police in a 
presidency-town, within the local limits of 
whose jurisdiction the holder of such licence 
may be, when, for reasons to be recorded in 
writing, such officer, authority, Magistrate or 
Commissioner deems it necessary for the 
security of the public peace to cancel or sus¬ 
pend such licence; or 

<b) by any Judge or Magistrate before whom 
the holder of such licence is convicted of an 
offence against this Act, or against the rules 
made under this Act; and 
the Central Government may by a notifica¬ 
tion in the Official Gazette cancel or suspend 
all or any licenses throughout the State or 
any part thereof.” 

' (5) The petitioner not having been convicted 
of any offence as yet, cl. (b) of S. 18 obviously 
does not apply in his case. The only clause 
under which his firearms could be suspended 
was cl. (a). Under cl. (a) the conditions upon 
which the authorities mentioned in that sec¬ 
tion can exercise the power of suspending fire¬ 
arms are (a) that they must give reasons in 
wnting and (b) that the order must be neces¬ 
sary for the security of the public peace. In the 
present case the order passed by the District 
Magistrate does not disclose any reasons what¬ 
soever; much less does it disclose that the 
order was necessitated by reasons of the secu¬ 
rity of the public peace. 

(б) It was urged by learned counsel for the 
State that the report of the Station Officer. Kot- 
wali, and the note of the Superintendent ofi Police 
gave reasons and that it must be deemed that 
the District Magistrate approved of those rea¬ 
sons and that it should be assumed that they 
formed part of the District Magistrate’s order. 
We are not prepared to accept this contention. 
The statute requires that the authority sus¬ 
pending or cancelling a licence must himself 
record the reasons why the order has been 
passed: and further it should appear from the 
order that it was passed because it was neces¬ 
sary for the security of the public peace to do 
so. None of these two essential ingredients 
mentioned in S. 18 is to be found in the order 
under question. 

... ^ e > therefore, think that in this case 

fthe order was passed without jurisdiction We 
I accordingly quash it. It is not necessary to 


issue a writ of mandamus directing the District 
Magistrate not to give effect to his order be¬ 
cause the order having been quashed it cannot 
be given effect to. 

A/D.R.R. Petition allowed. 


A.I.R. 1953 ALL. 477 (Vol. 40, C.N. 226) 
(LUCKNOW BENCH) 

(FULL BENCH) 

SAPRU, MUKERJI AND CHATURVEDI JJ. 
Maqbulunissa and others, Applicants v. 
Union of India and another, Opposite Party. 
Misc. Appln. No. 848 of 1951, D/- 14-1-1953. 

(a) Constitution of. India, Art. 226 (1) — 
“Any Government”. 

The Union of India can be said to be 
within the territorial jurisdiction of the 
Allahabad High Court as it has been 
given authority throughout the length and 
breadth of the country. (Para 9) 

Anno: C. P. C., Appendix III, Constitution of 
India, Art. 226 N. 7. 

(b) Constitution of India, Arts. 32 and 226 
— Distinction. 

There is a distinction between Art. 32 
of the Constitution which gives power to 
the Supreme Court to intervene where 
there is an allegation that fundamental 
rights have been violated and Art. 226 
where the Court can give relief not only 
in such cases but also in those where, for 
any other reason, it may be just and expe¬ 
dient for the Court to interfere. (Para 7) 

Anno: C. P.C., Appendix III; Constitution 
of India, Art. 226 N. 3. 

(c) Constitution of India, Art. 226 — Decla¬ 
ratory relief. 

The powers of issuing writs, orders or 
directions should not be utilized for giving 
what is in essence a declaratory relief. 

(Para 10) 

Anno: C. P. C., Appendix III, Constitution of 
India, Art. 226 N. 5. 

Kalbe Mustafa, for Applicant; B. K. 
Dhaon, and B. N. Roy, for Opposite Party Nos! 

1 3DQ 4, 

CASES CITED: 

(A JS 51 ! Uo ? d t ? Ba J* Ltd. v. Lloyds Bank 
Staff Association, D/- 17-1-1951 (Can 

( BM’52)i AIR 1952 Punj 9: ILR (1952) 

(C i/-%iW95MU PPln - N °- 2281 ° f 1951> 

(D mi’c 2) n MR l 952 m 257: 1£ >52 Cri LJ 553: 
(Misc. Case No. 1519 of 1950) 

a PPhcation which has been 

?ti^H n n\ tot ^ Court under Art - 226 0.,'the Con- 
^ been referred to the Pull Bench by 

J , U £f S ° f ‘“■Court by their reference 
order dated 15th September 1952. 

(2) The applicants who number four persons 
l namely Shrimati Maqbul-un-nisa, Razia Begum’ 
Iqbal Ahmad and Sarkar All have applied to 
Uus Court for a writ In the nature of ‘mandamus’ 
or alternatively for directions or orders directing 
the opposite parties to forbear from giving effect 
to the order asking the petitioners to leave 
Indla ,. or Betting their order executed by their 
offlews. The question is whether the 
reUef of the nature, claimed by the applicants 
should be granted in this case. 
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(3) A lev/ facts may be given shortly. Akhtar 
All left India lor Pakistan in 1947. He wanted 
his wife, Ruzia Begum, wno is applicant no. 2 
before us, to accompany him to that country. 
After some hesitation, she decided to go with 
her husband to Pakistan. Maqbul-un-nisa is the 
mother oi Ra;:ia Begum. She was also eventually 
prevailed upon to accompany Akhtar Ali. The 
adopted son of Maqbal-un-nisa, Iqbal Ahmad as 
also the son Sarkar Ali, who is about 6 years 
old, and who is under the guardianship of Razia 
Begum, also accompanied Akhtar Ali. On 
reaching Pakistan, Akhtar Ali decided to leave 
for England and left the petitioners unprovided 
for. The petitioners wanted to return as early as 
possible, but in the meantime the permit system 
was introduced. Having failed to obtain a permit 
for permanent re-settlement, the petitioners came 
back to India in September 1949 on a three 
months’ temporary permit. 


(4) In 1949 the Deputy Commissioner of Unnao 
was moved by the petitioner for permission to 
live permanently in India as Indian nationals. 
The Deputy Commissioner recommended their 
application for a permanent re-settlement to the 
State Government; but, in view of the fact that 
their temporary permit was to expire shortly, they 
had to go back to Pakistan. Thereafter, they came 
back to India in the early part of 1949 on a regular 
permit issued by the High Commissioner's office 
and their case is that since then they had been 
living in their village when quite suddenly on 
17-5-1951 tlie petitioners 1, 3 and 4 received a 
letter intimating that their permit had been 
cancelled and ordering them to leave India within 
a fortnight. Later Petitioner No. 2 received a 
communication from the State Government on 
10-1-1951 directing her to proceed to Pakistan. They 
have now come up to this Court for a writ of 
‘mandamus', direction or order, directing the 
Union of India and the State Government not to 
carry out their order. 

(5) The first point that we have to consider is 
a preliminary objection which has been raised to 
the hearing of this application by the learned 
Additional Standing Counsel. Shri B. K. Dhaon, 
In an argument characterised by considerable 
ability Shri Dhaon has contended that this Court 
has. under Article 226 of the Constitution, no power 
or authority to issue a writ, direction or order against 
the Union Govt, as that Govt, is not situate with¬ 
in the jurisdiction of this Court. He has further 
contended that an order or direction against the 
State Government will be ineffective as the 
State Government is, under the 

bound to give effect to the direction of the Union 
Government. His contention is that the State 
Government should not be placed in a Position 
where it has to choose between the oiders of 
this Court and that of the Union Government. 

<6) The argument which has been advanced by 
Mr Dhaon rests upon the interpretation that he 
has placed upon Art. 226(1) of the Constitution 
whirh we reproduce below: 

"Notwithstanding anything in Article 32, every 
Hieh Court shall have power, throughout the 
ten-itories in relation to which it exercises 
jurisdiction, to issue to any person or authority, 
including in appropriate cases any Government, 
within those territories directions, orders or 
writs including writs in the nature of -habeas 
corpus, mandamus', prohibition, quo warranto 
and certiorari, or any of them, for the enforce¬ 
ment of anv of the rights conferred by Part 
III and for any other purpose." 

(7) His contention is that this Court has power 
only to issue writs to any person or authority, 


including in appropriate cases any government, only 
if that government is situate within the jurisdic¬ 
tion 01 this Court. This argument completely 
ignores the words “any government’’. Tney indi¬ 
cate chat the founding fathers knew that more 
than one government would function wAhin the 
same territory. The assumption on which Mr. 
Dhaon's argument proceeds is that the Union 
Government is situate only in Delhi which is 
the capital of this country and where the Presi¬ 
dent and the Union Government function. This 
argument is based, in our opinion, upon a misap¬ 
prehension of the nature of the Constitution under 
which this country functions. 

The Constitution, is, as is well-known, of a 
‘quasi* federal nature. In the constitutional ar¬ 
rangements embodied in the Constitution, as a 
perusal of the three lists show, there is a distri¬ 
bution of powers among the various State 
Governments and the Union Government, though 
on certain occasions and for certain purposes the 
Union Government has been given certain rights 
of interference. We may point out that the Union 
Government has been given under the arrange¬ 
ment embodied in the Constitution exclusive 
powers with regard to the subjects comprised in 
list I. It has been given concurrent powers of 
legislation in regard to List III and the State 
Government have, normally speaking, full powers 
in regard to Lists II and III. 

The executive power of the Union Government is 
co-extensive with the Union legislative powers 
and that of the State Government with the 
State legislative powers. The executive power of the x 
Union Government is indicated in Article 73 and 
that of the State in Arttele 162 of the Constitution. 
It is thus clear that both the executive and the 
legislative powers of the Union Government 
extend throughout the territory* of India in respect 
of matters which arc to be found in Lists I and 
III. Even in regard to List II, it can in certain 
conceivable circumstances extend throughout the 
whole of India. In these circumstances, we do not 
think that it can be said that the Union Govern¬ 
ment functions only in Delhi merely because its 
capital is situate at Delhi. 

The analogy between a government and a 
corporation or a joint stock company which has 
its domicile in the place where its head office is 
situate is misleading. To hold that the jurisdic¬ 
tion of this Court does not extend to the Union 
Government as it has its capital at Delhi and must 
be deemed to have its domicile at Delhi would be 
to place the Union Govt, not only in respect 
of the rights conceded in Part III but for any 
other purpose, also, beyond the jurisdiction of all 
State High Courts except the Punjab High Court. 
This could not have been the intention of the 
founding fathers. A perusal of the Constitution 
will show that there is no provision in the Con¬ 
stitution for the location of the Capital. In a 
quasi federal state with the vast powers which 
the Union Government possesses, it cannot be 
said that it functioas only at a particular place. 

It must be borne in mind that the power of 
this Court under Art. 226 of the Constitution is 
not limited to only that class of cases where a- 
fundamental right has been infringed. There is 
in that sense a distinction between Art. 32 of the 
Constitution which gives power to the Supreme 
Court to intervene where there is an allegation 
that fundamental rights have been violated and 
Art. 226 where the Court can give relief not only 
in cases where fundamental rights have been 
violated but also in those where, for any other 
reason, it may be just and expedient for this 
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■Court to interfere. It is well-known that in 
Exercising the powers which have been vested in 
this Court under Art. 226 of the Constitution 
this Court takes into account the historic back¬ 
ground of those writs mentioned in Art. 226. 

In our opinion, the jurisdiction oi this Court to 
intervene under Art. 226 depends not upon where 
the Headquarters or the Capital of the Government 
is situate but upon the fact of the effect oi the 
i act done by Government, whether Union or State 
bein^ within the territorial limits oi this Court. 
For this reason, we think that the observations of 
Harries C. J. and Banerjee J. in the case of — 
•Lloyds Bank Ltd. v. Lloyds Bank Staff Associa¬ 
tion’, unreported D/- 17-1-1951 (Cal) (A) can have 
no reference to a case like the present one. 
They are to the following: effect: 

“It v/as faintly suggested at the outset that a 
‘Mandamus’ could issue against the Government 
of India which is a respondent in this matter 
restraining that Government from giving effect 
to the award. Article 225 of the Constitution 
expressly allows Writs in the nature of preroga¬ 
tive writs to issue against Government which 
is a departure from English practice. That 
Government must, however, be located in the 
territory over which the Court exercises 
jurisdiction and in my view the Government of 
India cannot be said to be located in the 
State of West Bengal and therefore Writs 
under Article 226 cannot issue against it at 
the instance of this Court." 

If the reasoning of the learned Judges is correct 
and the interpretation placed upon it by Mr. 
Dhaon, then the only High Court which can issue 
writs against the Union Government is the Punjab 
High Court. For even the Supreme Court can 
I' only issue writs where some fundamental right 
has been infringed. To go thus far would be to 
infer an intention on the part of the founding 
fathers to endow only the Punjab High Court 
with the power of issuing writs, directions or orders 
calculated to control the administrative vagaries of 
the Union Government. 

Obviously, therefore, the reasonable interpretation 
to place upon Art. 226 of the Constitution is to 
make the test of residence of the applicants and 
the effect of the order on the applicants the 
supreme test in deciding whether the Court has 
or has no jurisdiction in dealing with the writ 
application. Reference was made by Shri Dhaon 
to one other case of the Calcutta High Court 
where this case was followed. On a careful read¬ 
ing of the observation of Harries C. J. and Banerjee 
J., we find that the cases in which this obser¬ 
vation has been relied upon were all cases in 
which the effects of the orders of the Union 
Government were not operative within the juris¬ 
diction of the Court. 

(8) We may also refer to the observations of 
Hamam Singh J. in the case of —‘Jupiter General 
Insurance Co. Ltd. v. Rajagopalan’, AIR 1952 Punj 
9(B). That learned Judge says : 

“In exercising jurisdiction under Article 226 the 
High Court acts in ‘personam* and looks to the 
fulfilment of its order to the person of the res¬ 
pondent. Hence the mere fact that the acts 
sought to be restrained under Art. 226 are to 
be done by the respondent outside the terri¬ 
torial jurisdiction of the High Court cannot de¬ 
prive the High Court of its jurisdiction to issue 
writ under Art. 226, when the respondent him¬ 
self is within its territorial jurisdiction." 

(9) In our opinion, it cannot be said that the 
.^josite-party no. 1. the Union of India, Is not 
|within our territorial jurisdiction as it has been 




given authority throughout the length and breadtn. 
of this country. For this reason we do not look]', 
upon this case as laying down a principle which 
is not. in harmony with the one which has com¬ 
mended itself to us. On a consideration of the 
various arguments which have been advanced by 
Shri Dhaon. wc are dear, in our opinion, that 
this Court has jurisdiction to entertain this ap¬ 
plication. This point does not appear to have 
been raised before the Bench, but we have allow¬ 
ed it to be heard as the whole case has been 
sent to us for disposal. 

(10) We now come to the merits of the appli¬ 
cation. What the applicants are seeking by this, 
application is to secure from this Court in effect 
a declaration of their legal status as citizens of 
India. This court has consistently taken the view 
that the powers of issuing writs, orders or direc¬ 
tions should not be utilized for giving what is 
in essence a declaratory relief. For it is well- 
known that writ proceedings are in the nature of 
summary proceedings where issues are decided on 
affidavits. 

HD Learned counsel for the State has invited, 
our attention to the order of Government direc¬ 
ting the prosecution of the applicants, if they 
refuse to obey the order directing them to leave 
this country. He has given us an assurance on 
behalf of Government that no order of actual de¬ 
portation will be made against them unless pro¬ 
ceedings have been taken under S. 5 of the Influx 
from Pakistan (Control). Act, 1949. There is in 
these circumstances, no immediate apprehension 
of the applicants being deported. In view of this 
assurance, we consider it unnecessary to go into 
the question whether the applicants have estab¬ 
lished their claim that they are citizens of India. 
That will be a matter which will have to be gone 
into by the criminal court in the proceedings ins¬ 
tituted .against them. 

(12) It may be that there are other remedies 
also open to the applicants, but certainly what is 
not open to them is to seek relief under Art. 226 
of the Constitution. 

(13) Our attention has been drawn to the re¬ 
marks of the Bench referring this case in regard 
to a decision dated 22-11-1951 given in ‘Criminal 
Misc. Appln. No. 2281 of 1951 (C)\ to which one 
of us was a party. That application proceeded 
upon the basis that the applicant was the holder 
of a permit for permanent return and he could 
not, in view £>f the case of —‘Shabbir Husain v. 
State of Uttar Pradesh*, AIR 1952 All 257(D)', be 
deported from India. The learned Judges merely 
said that the judgment was binding on them. 
They did not go into any further question as 
learned counsel for the State stated that in view 
of the finding of the Court that the applicant was, 
having regard to that judgment, a citizen of 
India, the state authorities would, so long as that 
finding stood, take no steps to deport the applicant. 
It may be remarked that the question whether the 
applicant migrated to Pakistan within the mean¬ 
ing of Art. 7 of the Constitution was a question 
which had not been argued before that Bench and 
upon that question the Bench did not give any 
opinion. 

(14) Mr. Mustafa, who appears for the applicants 
and who has argued the case with ability, prays 
that this Court may be pleased to direct the autho¬ 
rities to grant some time to the petitioners to 
make arrangements, if they so desire, to go back 
to Pakistan. We have no doubt that, if any such 
request is made by the applicants to the proper 
authorities, it will be considered by them on its 
merits. 


-480 Allahabad Baldiwakar v. Mahatma Singh (Agarwala J .) A. I. R 


(15i For the reasons given above, we dismiss 
this application. In all the circumstances of the 
case we make no order as to costs. 

(16,i The stay order is discharged. 

A/V.R.B. Application dismissed. 


A.I.R. 1953 ALL. 480 (Vol. 40, C.N. 227) 
AGARWALA AND CHATURVEDI JJ. 
Baldiwakar Misir and another, judgment- 
debtors Appellants v. Mahatma Singh and 
others. Decree-holders Respondents. 

Exn. Second Appeal No. 910 of 1950, D/- 
30-1-1953. 

Debt Laws — UP. Encumbered Estates Act 
(25 of 1939), Ss. 7, 24 and 44—Decree in favour 
of landlord applicant. 

There is nothing in the Encumbered 
Estates Act which prevents a landlord ap¬ 
plicant from executing a decree in his own 
favour against a judgment-debtor. Under 
S. 7 there is no stay of a decree or proceed¬ 
ings relating to decree in favour of the 
landlord applicant. The Collector can sell 
the decree in favour of the landlord appli¬ 
cant under S. 24, but this power of the 
Collector does not imply that the decree 
cannot be executed by the landlord ap¬ 
plicant. Nor has S. 44 anything to do with 
the matter. (Para 3) 

N. R. Sharma, for Appellants; K. L. Misra, 
for Respondents. 

AGARWALA J.: This is a judgment-debtors’ 
appeal arising out of an objection to the exe¬ 
cution of a decree. The facts of the case may 
briefly be stated as follows: Mahatam Singh, 
Daleep Singh and Rajdeo Singh, respondents, 
sold their proprietary interest in village Bhile- 
vana to one Mangla Prasad Misir, brother of 
the appellants, Baldiwakar Misir and Balmu- 
kund Misir, for Rs. 1,500/- leaving a sum of 
Rs. 1295/- with the vendee for payment to one 
Bharat Singh in liquidation of a debt due from 
the vendors. Mangla Prasad Misir vendee did 
not pay the amount left with him under the 
sale deed with the result that the respondents 
vendors sued Mangla Prasad for recovery of Rs. 
1752 / 12 /-, the unpaid sale consideration with 
interest. A decree was passed in this suit m 
favour of the respondents for Rs. 1606/- with 
costs and future interest. This was on 11-12- 
1935. Then the respondents-decree-holders 
applied under the Encumbered Estates Act and 
disclosed this decree as one of the items of 
property belonging to them. In due course the 
debts against the respondents were investigated 
and simple money decrees were passed 
them and were sent to the Collector. The 
Collector liquidated all the debts due from the 
respondents without touching the decree which 
they had obtained against Mangla Prasad 
vendee. The award under the Encumbered 
Estates Act proceedings was made on 10-4-45, 
on which date the entire Encumbered Estates 
Act proceedings came to an end. During all this 
period from 1935 to 1945 the respondents did 
not take any steps to execute their decree 
against Mangla Prasad, probably under the im¬ 
pression that since they had shown this decree 
as one of the items of property belonging to 
them in the Encumbered Estates Act proceed¬ 
ings, they had no power to execute it. 

(2) Then on 2-4-1948, they applied for exe¬ 
cution of the decree against Baldiwakar Misir 
and Balmukund Misir appellants brothers of 


Mangla Prasad Misir who appears to have died 
in the meanwhile leaving the appellants as his 
legal representatives. To this execution ap¬ 
plication the appellants filed objections under 
S. 47, Civil P. C. on two grounds, first, that S. 24, 
Encumbered Estates Act barred the execution 
of the decree, and second, that the decree- 
holders, having been discharged from the judg¬ 
ment of the decretal amount on the basis of 
which the decree was passed, had no right to 
realise the amount. The execution Court held 
that the second point had no force, but that 
the decree was barred under S. 24, Encumbered 
Estates Act. It held that the decree was still 
under attachment and it was only the Collector 
who could exclude it. In the result it allowed 
the objection of the appellants. The decree- 
holders-respondents appealed to the lower ap¬ 
pellate Court. The learned Civil Judge held that 
S. 24, Encumbered Estates Act was no bar to 
the execution of the decree, because there was 
nothing in S. 24. Encumbered Estates Act which 
prevented the respondents from executing their 
decree. He further held that the execution of 
the decree was not barred by limitation as the 
application for execution had been made within 
three years of the date of the award made in 
the Encumbered Estates Act proceedings. In 
the result the appeal was allowed and the exe¬ 
cution was ordered to proceed. Against this 
decree the judgment-debtors have come up in 
appeal to this Court. 

(3) There seems to be a misapprehension 
about the correct legal’ position in the case. 
There is nothing in the Encumbered Estates Act 
which prevents a landlord applicant from exe¬ 
cuting a decree in his own favour against a 
judgment-debtor. Under S. 7, Encumbered 
Estates Act all decrees or execution proceedings 
in respect of a ‘debt due from the landlord’ are 
stayed. There is no stay of a decree or pro¬ 
ceedings relating to decrees ‘in favour of the 
landlord applicant’. The prohibition against the 
landlord applicant himself relates to the exer¬ 
cise bv him of the power of transferring his 
property. Clauses (2) and (3) of S. 7 refer to 
the disability of the landlord applicant. He 
cannot make any exchange or gift of, or sell, 
mortgage or lease any of his property. This 
provision does not debar the landlord applicant 
from ‘executing’ his own decree. There is no 
other provision which prevents him from exe¬ 
cuting* his decree. Section 24 which has been 
referred to in this connection merely prescribes 
the procedure which shall be followed by the 
Collector in liquidating the debts due from 
the landlord applicant. It is provided that the 
Collector shall first realise the value of such 
of the debtor’s property other than proprietary 
rights in land as shall have been reported by 
the Special Judge under the provisions of 
sub-s. (2) of S. 19 to be liable to attachment 
or sale. The Collector could have sold the 
decree in favour of the landlord applicant un¬ 
der S. 24, hut this power of the Collector does 
not imply that the decree could not be execut¬ 
ed by the landlord applicant. It does not 
further imply that the decree is under attach¬ 
ment. No disability has been cast upon the 
landlord applicant for executing a decree in 
his favour. It may be that the landlord ap¬ 
plicant after realising the decretal amount has 
to deposit it in Court for the benefit of the 
creditors and the Collector may have the right 
to dispose of the proceeds of the decree ; Nor, 
has S. 44, Encumbered Estates Act anything to 
do with the matter. It merely lays down that 
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when the debts due from the landlord applicant 
are liquidated the disabilities from which the 
landlord suffered would cease. The decree was 
executable from the very beginning, and the 
application for execution having been made 
more than three years after the passing of the 
decree, was barred by limitation. 

(4) In the result the appeal is allowed, the 
order of the Court below is set aside and that 
f of the Munsif restored. The execution appli¬ 
cation is dismissed. In the circumstances of the 
case, however, we order that costs of all the 
proceedings of all the Courts shall be borne by 
the parties. 

B/V.S.B. Appeal allowed. 
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Mewa Ram and another, Applicants v. State. 

Criminal Revn. No. 1496 of 1950, D/- 22-1- 
1953. 

Criminal P. C. (1898), Ss. 499 and 514 and 
Sch. V Form No. 42 — Bond by surety only, 
forfeiture of. AIR 1939 All 682; AIR 1947 Pat 
58; AIR 1928 Lah 318 and AIR 1951 Orissa 18, 
Dissented from. 


A bond executed by a surety under S. 
499, even when no bond has been executed 
by an accused under that section is a 
valid bond which can be forfeited under S. 
514. AIR 1934 All 1046; AIR 1945 All 389; 
AIR 1946 All 116 and AIR 1940 Lah 339, 
Rel. on. (Paras 4, 5) 

(Difference between surety bond under 
< Criminal P. C. and one under civil law 
pointed out). (Para 5) 

Anno: Cr. P. C., S. 499 N. 1; N. 4 Pts. 1 and 
2. N. 6; S. 514 N. 4, 5. 

B.S. Darbari, for Applicants; A. G. A., for 
the State. 

CASES CITED : 


(A) (’34) AIR 1934 All 1046: 36 Cri LJ 297 
(45) AIR 1945 All 389: 47 Cri LJ 209 
<£) ( 46) AIR 1946 All 116: 47 Cri LJ 528 

<£> $,3$) £ IR 1939 AU 682: 41 c ri LJ 85 
<E) (28) AIR 1928 Lah 318: 29 Cri LJ 491 
F) (’47) AIR 1947 Pat 58: 48 Cri LJ 324 
(C) ( 51) AIR 1951 Orissa 18: 52 Cri U 97 
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a< ?^RWALA J.: This is a revision applicatior 

fnrfSn/ t hi tW K against an ordei 

forfeiting their bonds. One Debi Dayal wa; 

prosecuted under S. 411, I.p.c. When he wa: 

brought in Court he appears to have applied fo: 

being released on bail. A bond was taken froir 

the applicants as sureties for securing the pre 

sence of Debi Dayal on the next date of hearint 

and on subsequent dates. Debi Dayal appearec 

T>hTnnvoi n h,-mc te if b T ut , no bond w as taken fron 
Debi Dayal himself. Later on he absconded anc 

rll n o J PI ^ ar °? ( 23 ' 2 - 1950 ' the date fixed in th« 

ir i h u Fe! i f 1 ter “'dd not be found. Thi 

- bonds filed by the applicants were forfeited ir 
the amount of Rs. 750/- each which was thi 
amount of the bond They filed an appUl gains 

dSnlSS" forfeiture - Their appeal wa 

t{ ( 2) The revision application of the applicant: 
bmthe^DP^T T for . hearln? bef °re our leaniec 

SS the^ Lc’ W u ° 7“ of the ^^00 thal 
unless there was a bond executed by the accused 

himself a bond taken from the sureties ^ Tol 
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a bond taken under the Code and therefore could 
not be forfeited under S. 514, Criminal P. C. But 
as there were three decisions of our Court against 
the view which our learned brother was inclined to 
take, he referred the case to a Bench for 
decision. 

(3) The sole point .for determination in this 
application is whether the bond can be validly 
forfeited by the Court below. The bond was 
in the form mentioned in Form No. 42, Sch. V. 
The applicants executed one joint bond agreeing 
to produce the accused Debi Dayal on all the 
dates of the preliminary enquiry against him 
as also in the Court of Session, and covenanted 
that in case of failure to do so they would 
forfeit the amount of Rs. 750/- and in default of 
non-appearance of the accused on any of the dates 
fixed for his appearance each of them would be 
liable to pay a sum of Rs. 750/- as penalty. On 
the back of the surety bond there was a form 
to be filled in by the accused which was, how¬ 
ever, not filled in and remained blank. The bond 
was in the same terms as are mentioned in form 
No. 42 of Sch. 5 to the Criminal Procedure Code. 
In this form the bond executed by the sureties 
under reference is below the bond meant to be 
executed by the accused. The bond intended to 
be executed by the accused and that intended to 
be executed by the sureties are wholly independent 
of each other and one of them is not affected 
by anything said in the other. It is not in dis¬ 
pute that forfeiture of the bond has been incurred. 

The question is whether the non-execution of 
a bond by the accused vitiates the bond execu¬ 
ted by the applicants. The answer depends on a 
correct interpretation of Ss. 499 and 514, Criminal 
P. C. Section 499 provides: 

“(1) Before any person is released on bail or 
released on his own bond, a bond for such sum of 
moneyas the police officer or Court, as the case 
may be, thinks sufficient shall be executed by such 
person, and, when he is released on bail, by 
one or m(|e sufficient sureties conditioned that 
such perse* shall attend at the time and place 
mentioned in the bond, and shall continue so 
to attend until otherwise directed by the police 
officer or Court, as the case may be. (2) If the 
case so require, the bond shall also bind the 
person released on bail to appear when called 
upon at the High Court, Court of Session or 
other Court to answer the charge/ 1 

04) The section does not make it necessary that 
only one bond shall be taken which will be exe¬ 
cuted both by the accused as well as by the 
sureties. There is nothing to prevent two bonds 
being taken, one by the accused and one bv the 
sureties. The form of the bond in the form No. 
42 of Sch. 5, indicates that the bonds are to be 
separate. Again, the section does not lay down 
that the bond or bonds which are to be executed 
by the sureties shall have any reference to the 
bond executed by the accused. The phrase “time 
and place” mentioned in the section must, in our 
opinion, refer to the time and place mentioned 
in the particular bond executed by the accused 
or the sureties, as the case may be. The bond 
executed by the sureties is not intended to have 
rerefence to the date and place mentioned in the 
bond executed by the accused. It is clear that 
a bond which is taken from the sureties and 
which has no reference to any of the terms 
mentioned in a bond executed by the accused 
himself is one taken in pursuance of the pro¬ 
visions of S. 499. Such a bond does Lot cease to 
be taken under that section merel* oecause no 
bond has been taken from the accused. It is true 
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that S. 499 requires a bond to be taken from 
the accused but there is nothing in S. 499 which 
makes the execution of the bond by the surety 
or sureties to be dependent upon the execution 
of a bond by the accused. When the terms of 
the bond executed by the suret.es are contravened 
S. 514 comes into play. The phrase ‘ under this 
Code" in S. 514, is fully applicable to the bond 
executed by the sureties even when no bond has 
been executed by the accused. 

(5) A surety under the Code of Criminal 
Procedure is not an ordinary surety under the 
civil law. A surety under the civil law guarantees 
the payment of a certain sum of money by a 
debtor, and guarantees that a certain sum oi 
money shall 'oe paid in the first instance by the 
debtor and if he does not pay it, the same amount 
shall be paid by the sureties themselves. In such 
a case, in order that a surety may be bound to 
pay the amount, it is necessary that the debtor 
must be bound to pay the amount. If the debtor 
was not liable to pay the amount, the sureties 
are not liable to pay, either. Under the Criminal 
Procedure Code, however, a surety is for the 
appearance in Court of an accused person on a 
particular date or dates. When a Court orders 
an accused person to appear on any date, the 
accused is bound to appear on that date whether 
the accused has executed a bond to that effect 
or not. The effect of a bond executed by an ac¬ 
cused is merely to make him liable in a certain 
sum of money if he does not appear on the date 
on which he is ordered to appear. The agreement 
of the surety to produce an accused on a par¬ 
ticular date or dates is wholly independent of 
any agreement by the accused to pay a certain 
sum of money in case he does not appear on a 
certain date. In our judgment, a bond executed 
by a surety under S. 499, even when no bond has 
been executed by an accused under that section 
is a valid bond which can be forfeited under S. 
514. This view finds support from several deci¬ 
sions of our Court: vide — Reoti p ra^d v. 
Emperor', AIR 1934 All 1046 (A). -#lisar Ahmad 
v. Emperor', AIR 1945 All 389 (B) and — Abdul 
Aziz v. Emperor', AIR 1946 All 116 ( 0 ). We respec - 
fully agree with the view expressed m these 

cases. 

(6) A contrary view was expressed by a single 
Judge of this Court in -'Brahma Nand Misra 
v. Emperor', AIR 1939 All 682 (Dj. We respect- 
fully disagree with that view. 

(7) Our attention was(E^-'BaU 
Singh v. Emperor', AIR Lab 318 (E . Ba^ 

ZT- Sncla Sndra v. State', AIR 1951 

“Tin' 8 AIR'1928 Lah 3.8 <EV «. bond did not 

.Jntirin the court or officer before whom the 
mention the The bond was no t taken 

executant was ' Spears to have been taken 

£ Vs The bond was not in the form men- 

V. d h in form No 42 of Sch. 5. It was held 

thaTthe surety had incurred no legal liability bv 

executing it. It was, however, observed that there 

could be no surety without a principal and that 

no undertaking having been given by theac- 

cused to appear when called upon to do so 

SS? not possible for any person to declare himself 

Surety for his appearance. As already observed, even 

ifno bond is taken from an accused, the order 

of the Court that he should appear on a parti- 

cular date is enough to bind him to appear on 

that date and it is not necessary in order to create 

a liabilitv on an accused to appear on a particular 

date that this liability must appear from a bond. 


(9) A contrary view was taken in a later 
decision of the same Court: vide —‘Indar v. Em¬ 
peror*, AIR 1940 Lah 339 (H). 

(10) In AIR 1947 Pat 58 (F) it was observed that 
for the enforcement of the liability of a surety, 
it was incumbent upon the Court to take a bond 
from the accused himself and ^hat unless such 
a bond was taken, there was no obligation on the 
part of the person released so to attend. With 
respect we do not agree with this observation. ^ 
The obligation to attend a Court on a fixed date 

in the case arises by virtue of the order of the 
Court itself. If the order of the Court is com¬ 
municated to the accused and he does not appear 
on the date fixed in the order, the accused is 
liable for disobedience of the Court’s order, & 
if the accused intentionally omits to attend in 
accordance with the order he is guilty of ollence 
under S. 174, Penal Code. It .cannot, therefore, 
be said that the surety is not bound by his under¬ 
taking because the accused himself is not bound 
to appear in Court. 

(11) In AIR 1951 Orissa 18 (G) it was held: 

“The very conception behind the word ‘surety* 

and the liability implied in that status as 
recognised by law is to reimburse the loss 
sustained by the principal on account of failure 
of performance on the part of the obliger.” 

As already observed by us, a surety under the 
Code of Criminal Procedure is not a surety for 
the payment of money at all. He is a surety for 
securing the attendance of an accused. The 
amounts mentioned in the bond of the accused 
& the surety may be different. Further, when the 
accused is a minor the bond of a surety alone 
is taken vide S. 514B. It is obvious, therefore, that 
the word ‘surety’, is not used in the Criminal Pro¬ 
cedure Code in the sense of a person guarantee¬ 
ing the payment of money by another. Again, 
it was observed: 

“Not taking a bond from the accused person 
to appear on the dates fixed amounts to leaving 
him to act at his own option. If the 
accused is not bound to appear, there is no mean¬ 
ing requiring the surety to make him appear. 

(12) This also, as we have already pointed out, 

is not correct. . , 

(13) We, therefore, hold that the bail bona 
was liable to be forfeited under S. 514 of the 
Code. No other point was urged. 

(14) The application is, therefore, dismissed. 

A /irs Application dismissed. 
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Deo Sharma, Applicant v. Commr. of Income- 
ax, U. P., Lucknow, Respondent. 

Misc. Case No. 202 of 1950, D/- 9-1-1953. 
Income-tax Act, Ss. 66, 33(1), 18A (6), 30 (1) 
- Order by Income-tax Officer under S. 18A 

6 ) 

No apoeal lies under S. 30(1) — Appeals, 
however, entertained and dismissed on 
merits by Appellate Assistant Commissioner 
and Appellate Tribunal — Order of Tri¬ 
bunal being without jurisdiction does not 
amount to order under S. 33 (1) — No 
reference can be made under S. 66 — Had 
there been variation by Tribunal t<D dis¬ 
advantage of assessee, reference questioning 
tribunal’s jurisdiction would have been 
possible. (Para 1) 

Anno: I. T. Act, S. 30 N. 1; S. 33 N. 1; S. 66 N. 

Brijlal Gupta, for Assessee; S. C. Dass, for 
Defendant. 
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MALIK C. J.: Mr. Das on behalf of the 
opposite party has raised a preliminary objec¬ 
tion and has pointed out that the order passed 
by the Income-tax Officer was under S. 18-A 
( 6 ), Income-tax Act. The assessee having paid 
in advance less than eighty per cent, of the tax 
determined on the basis of the regular assess¬ 
ment he was made liable to pay simple interest 
at the rate of six per cent, per annum. Learned 
counsel has drawn our attention to the provi¬ 
sions of S. 30 (1), Income-tax Act and has 
pointed out that the order under S. 18-A ( 6 ) 
was not appealable. An appeal v/as, however, 
filed by the assessee before the Appellate 
Assistant Commissioner but no objection was 
raised to the maintainability of the appeal and 
the Appellate Assistant Commissioner dismissed 
the appeal on the merits. Then there was a 
further appeal filed under S. 33 (1) before the 
Appellate Tribunal which also dismissed the 
appeal on the merits. Learned counsel has 
pointed out that the order of the Appellate 
Assistant Commissioner and the Tribunal being 
completely without jurisdiction, the order of 
the Appellate Tribunal cannot be deemed to be 
an order under S. 33. In case the Appellate 
Assistant Commissioner or the Appellate Tri¬ 
bunal, in the wrongful assumption of jurisdic¬ 
tion. had varied that order to the disadvantage 
of the assessee. it may have been possible to 
ask for a reference for the decision of the 
question whether they had any jurisdiction to 
do so; but, they having merely dismissed the 
appeals, the effect of the order of the Income- 
tax Officer remained and, as there was no ap¬ 
peal provided for against that order, the order 
of the Appellate Tribunal cannot be treated as 
4 ? n orde . r . u J lder S - 33 against which a reference 

£n P nT£ ed ! or “ nd f r S. 66 . This reference 
ca ?n°t be entertained and is rejected. 

(2) We make no order as to costs. 

B/D.R.R. Reference rejected. 
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dents!® V ' Gulab Singh and others - Res P°n- 

of^DA'Bfjyg; 2 and Cri ‘ Ref - No. 317 

m a of U i 9 P 47 ^r™ ? t S °£, al , Disabilities Act 
alight/ ’ ^ IV ^ Make a bridegroom 

In S 3(iv) of the Act, the phrase “make 
a bridegroom alight from a dola-nalki" 
implies that the bridegroom has been 

his wis°he a s ght The°^h the d ? la ' palki a ^st 
mL* W1 « „ , . e P hl- ase imports an ele- 

Where the bridegroom 
himself alights from the dola-palki because 
he wishes to observe the custom of the 

him e nf fh 6 act i 0n of a P erson . who tells 
strict ing any £ 

10 urge that there was a custom dis- 


allowing going through the village in 
dola-palki, which equally applied to the 
upper as well as to the Scheduled Caste. 
Though S. 3(iv) of the Act refers to a 
Scheduled Caste alone, it is not confined 
to a custom restricted to Scheduled Caste 
only and hence the mere fact that the cus¬ 
tom applied both to the higher as well as 
to the Scheduled Caste is immaterial. 

(Para 5) 

(c) U.P. Removal of Soc : al Disabilities Act 
(14 of 1947), S. 3(iv) — Mere attempt to stop 
dola-palki — No offence under S. 3(iv). 

(Para 6) 

t(d) Constitution of India, Arts. 35, 13, 17, 
372 — U.P. Removal of Social Disabilities Act, 
1947 not void — (U.P. Removal of Social Dis¬ 
abilities Act (14 of 1947), S. 1). 

Article 35 which is not retrospective in 
operation withdraws from the States the 
power of making any enactment relating 
to acts which are declared to be offences 
under the Constitution after the commence¬ 
ment of the Constitution. If does not ren¬ 
der null and void any legislation which 
had already been passed before the com¬ 
mencement of the Constitution. Hence, 
even assuming that the U.P. Removal of 
Social Disabihties Act, 1947, deals with 
disability arising out of untouchabilitv, it 
is not invalid as it is an Act which was 
already on the statute book before the 
Constitution came into force. (Para 7) 
Further, it cannot be said that anything 
m the U.P. Removal of Social Disabilities 
Act which was already on the statute book 
is inconsistent with the provisions of Part 
3 of the Constitution and is thus affected 
by Art. 13. The U.P. Act, therefore, still 
remains in force under Art. 372 and has 
not become void by anything contained in 
tne Constitution. (Para 8) 

Statl S ' S r n r G rh-i/1 v0 / ate A J - R Bhatt > for ‘he 
otate, G. C. Ghildial, for Respondents. 

, AGARWALA J.: These are two cases, one 
is an appeal by the Government against the 
acquittal of the respondents who were prose- 
cuted under S 3«v), UP. Removal of Social 
Disabilities Act, 1947, and the other is a re- 
ference by the District Magistrate. GarhwaL 
i°n enhancement of the sentence imposed 
on . , on f Bha - ian Singh under S. 3(iv) of the 

dolf Ct - Secti0n3 referred ‘0 above llys 

No person shall, notwithstanding anythin" 
contained in any instrument or any custom 
or usage to the contrary . (iv) make ** 

duled ca^te n aS 01 ? belonging to a sche- 
2 SL allgh * fr °™ a dola-palki at any 

cnnK 10 , p . lace -road or pathway or prevent 

surh a ‘ pa k j from P assin e through any 
such place, road or pathway .... ” y 

9°? al Singh > a sWlpkar, belonging 
was fn hi du ed ? a j te > rasident of village Rain, 
Thin Tal f iarr - 1 ,? d t0 / mt - Darshani. sister of 
.„ e .P Lal > > n village Gwar, Patti Chalansvun 
Garhwal district, on 7-5-1950 
1950, Gopai Singh's brother, Bhlrosev l? 
who was a clerk in the P. W D office in 

p au d r L ( ; ar h' vaI - made an application to ’the 
Pradhcin of the Group Panchayat of village 

be no dSpute ln fboiT thei^ ca^-in^The bffi! 
Officer, Barahsyun, with the same objlct. Th? 
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Ilaqa Officer ordered the Sub-Inspector of 
police station Srinagar to send a constable 
with the Barat party so that there may not be 
any disturbance. Accordingly on the date of 
the marriage, the Barat party proceeded from 
village Rain to village Gwar with constable 
Bachi Singh as also with the Patwari Ghana- 
nand Dhandyal. When the marriage party 
was at a distance of one mile from village 
Gwar, they were stopped by one Bhajan Singh 
who said that the dola-palki could not be taken 
any further. The constable and the Patwari 
explained the matter to him and he kept quiet. 
The Barat proceeded further to the village. 
When they were near the village habitation 
one Belam Singh told them that his own Barat 
was coming and that it might be allowed to 
pass before the Barat of Gopal Singh was to 
be taken by that route. According to the pro¬ 
secution, certain villagers collected at the place 
and stopped the Barat from proceeding fur¬ 
ther unless the bridegroom got down from tne 
•palki’. Brickbats were thrown at the Baratis 
and some damage to property was also done. 
The prosecution case was that the bridegroom 
had to alight from the dola-palki and go on 
foot to the house of the bride leaving the dola- 
palki outside the village. Consequently, Bhajan 
Singh and ten other persons were prosecuted. 
The Magistrate held that so far as the damage 
to the articles belonging to the Baratis and 
throwing of stones at them were concerned, 
nobody had been recognised and, therefore, 
nobody was guilty for those acts. He found 
that there was a custom in the village Gwar 
under which no one, whether belonging to a 
high caste or to a scheduled caste, could go 
through the village habitation in a dola-palki. 
He further found that Bhajan Singh did inter¬ 
fere with the Barat party a mile away from 
the village which he had no right to do, but 
that the other accused did not do anything 
except that they told the Barat party about the 
custom, whereupon the Baratis themselves 
agreed to observe the custom and the bride¬ 
groom alighted from the dola-palki of his own 
accord and proceeded to the house of the bride 
on foot. The Magistrate, therefore, convicted 
Bhajan Singh for having unnecessarily inter¬ 
fered with the Barat party and sentenced him 
to pay a fine of Rs. 10 /-, and acquitted the 
other accused. Bhajan Singh appealed but his 
appeal was dismissed. 

(3) The complainant, however, applied in 

revision both against Bhajan Singh and the 
other accused He prayed for enhancement of 
sentence imposed on Bhajan Singh and for re¬ 
commendation to the State Governmen to fi e 
an appeal against the order of acquittal of the 
other^accused. The District Magistrate of Garh- 
wal rejected the prayer for a recommendation 
that an appeal be filed against the order of ac- 
quiital but made a reference to this Court for 
enhancement of sentence imposed on Bhajan 
Singh The Government has, however, filed an 
appeal against the acquittal of the respon¬ 
dents. Both these cases are before us for dis¬ 
posal. , „ 

(4) We have gone through the evidence on 
the record and have, come to the conclusion 
that the learned Magistrate was right in hold¬ 
ing that no offence was committed by the res¬ 
pondents. Kalam Singh brother of the bride¬ 
groom, Buchi Singh constable and Ghana 
Nand Dhandyal Patwari admit that the vil¬ 
lagers merely explained the custom and did not 
force any one to get down from the dola-palki 


and that the Baratis themselves agreed to 
abide by the cusiom. The question then is 
whether the mere fact that the respondents 
told the Baratis about the custom amounts to 
an offence in the circumstances of the case. 
We are of opinion that it does not. In S. 3(iv) 
of the Act, the phrase “make a bridegroom 
alight from a dola-palki” implies that the 
bridegroom has been made to alight from the 
dola-palki against his wishes. The phrase im¬ 
ports an element of compulsion. Where the 
bridegroom himself alights from the dola-palki 
because he wishes to observe the custom of 
the village, the action of a person, who tells 
him of the custom and pursuades him in 
observing it but does not impose any restric¬ 
tion in the way of the bridegroom proceeding 
in a dola-palki if he so wished, does not make 
him liable for the punishment of an offence 
under the section. As already stated, the res¬ 
pondent merely brought to the notice of the 
Baratis the custom prevailing in the village and 
entreated them to follow it, whereupon the 
Baratis including the bridegroom agreed to 
follow the custom. In the circumstances, no 
offence can be said to have been committed. 

(5) It may be mentioned that the mere fact 

that the custom applied both to the higher as 
well as to the scheduled caste is immaterial. 
If we were of opinion that the respondents 
had compelled the bridegroom to alight from 
the dola-palki against his wishes, it would have 
been no justification for the respondent to 
urge that the custom was one which equally 
applied to the upper as well as to the scheduled 
caste. Though S. 3(iv) of the Act refers to a 
scheduled caste alone, it is not confined to a 
custom restricted to scheduled castes alone. 
The reason apparently is that the Legislature 
thought that the upper castes can take care 
of themselves and it was not necessary to pro¬ 
tect them. For that reason the Legislature 
enacted a protection for the scheduled castes 
alone. . . 

(6) The conviction of Bhajan Singh also ap¬ 
pears to us to be unjustified. He merely at¬ 
tempted to stop the dola-palki but acquiesced 
when the Patwari and the constable explained 
matters to him under the new law. The action 
of Bhajan Singh at the most amounted to an 
attempt to commit an offence punishable un¬ 
der the U.P. Removal of Social Disabilities 
Act. His attempt did not bear fruit and he was 
not able to make the bridegroom alight from 
the dola-palki. A mere attempt has not been 
made punishable under the Act. Not having 
committed any offence under S. 3(iv), we are 
unable to hold that Bhajan Singh committed 
any offence. 

(7) We may, however, note an argument 
which was addressed to us on behalf of Bhajan 
Singh. It was urged that the U.P. Removal of 
Social Disabilities Act, 1947, has become void 
after the commencement of the Constitution by 
virtue of Art. 13 read with Arts. 17 and 35 of 
the Constitution. This argument has no force. 
Article 17 prohibits untouchability and prac¬ 
tice in any form and lays down that # # 

“the enforcement of any disability arising out 
of ‘untouchability* shall be an offence 
punishable in accordance with law.” 

Article 35 lays down that 
“Parliament and not the Legislature of 
State shall have power to make laws witn 
respect to prescribing punishment for acib 
which are declared to be offences under tne 
Constitution” 
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It follows, therefore, that after the commence¬ 
ment of the Constitution it is the Parliament 
alone and not any State which can prescribe 
ounishment for the enforcement of any dis¬ 
ability arising out of untouchability. Assuming, 
without deciding, that the UP. Removal of So¬ 
cial Disabilities Act deals with disability aris¬ 
ing out of untouchability, it may be observed 
that the Act is an Act which was already on 
the statute book before the Constitution came 
into force. Article 35 withdraws from the 
States the power of making any enactment re¬ 
lating to acts which are declared to be offences 
under the Constitution after the commence¬ 
ment of the Constitution. Article 35 is not re¬ 
trospective in operation. 

(8) Article 13 renders void past legislation 
in so far as it is inconsistent with the provi¬ 
sions of Part 3. Inasmuch as Art. 35 refers to 
future legislation, it cannot be said that any¬ 
thing in the U.P. Removal of Social Disabi¬ 
lities Act which was already on the statute 
book is inconsistent with the provisions of 
Part 3 of the Constitution. It may be noted 
that Art. 372 declares that all laws immediately 
before the commencement of the Constitution 
shall continue in force until altered or repealed 
or amended by a competent legislature or other 
competent authority. The U.P. Removal of 
Social Disabilities Act, therefore, still remains 
in force and has not become void by anything 
contained in the Constitution. 

(9) Instead of accepting the reference we 
must, in the exercise of our revisional jurisdic¬ 
tion, acquit Bhajan Singh. We are seized of 
the whole case and we have power to make an 
order of acquittal. We accordingly quash the 
conviction of Bhajan Singh and acquit him. 
The fine, if paid, shall be refunded to him. 

(10) We dismiss the Government appeal and 
reject the reference. 
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(c) Civil P. C. (1908), S. 152 and O. 21, R. 92 
— Amendment of decree. 

The bar to the setting aside of a sale 
as laid down in O. 21, R. 92 relates to a suit 
to set aside an order confirming a sale anci 
does not refer to an application for amend¬ 
ment under S. 152. (Para 1-) 

Anno: C.P.C., S. 152 N. 6; O. 21, R. 92 N. 5. 

(d) Civil P. C. (1908), S. 152 — Mistake of 
Court. 

The principle that wherever one of two 
innocent persons must suffer by the acts of 
a third person, he, who had enabled such 
third nerson to occasion the loss, must 
sustain it. is not applicable when the mis¬ 
take is of the Court. The Court is not a 
nerson and the third person in the principle 
enunciated is a person other than the Court. 

(Para 15) 

Anno: C.P.C., S. 152 N. 6. • 

R. N. Shukla and K. N. Tar.don, for Appli¬ 
cants: B. P. Misra, for Opposite Parties (Nos. 
1 to 4). 
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Order accordingly. 
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(LUCKNOW BENCH) 

AGARWALA J. 

Beche Lal and others. Applicants v. Hem 
Singh and others, Opposite Party. 

Revn. Appln. No. 41 of 1947, D/- 6-11-1952. 

(a) Civil P. C. (1908), S. 152 and O. 20, R. 6 
— Decree not in accordance with judgment. 

An error in a decree arising from any 
accident, slip or omission may at any time 
be corrected without appeal. The only limi¬ 
tation upon this power of the Court is to be 
found in cases where third parties have 
acquired rights under the erroneous judg¬ 
ment in the interval. Thus, where the 
decree does not agree with express terms 
of the judgment, this power of correction 
can be exercised even when the decree is 
executed and ostensibly fully satisfied. The 
Court may be ‘functus officio’ with respect ' 
to execution of decree but not with respect 
to its power of correction. (1892) AC 547, 
Foil.; Case law referred. (Paras 7, 8) 
Anno : C.P.C., S. 152 N. 8 Pt 4; O. 20 R 6 N. 7 

<b) Evidence Act (1872). S. 115 — It is well 
settled that when the truth is known to a party, 
he cannot plead estoppel against his opponent. 

Anno Evid. Act, S. 115 N. 53. M> 


CASES CITED: 

(A) (1371) 40 LJPC 1: LR 3 PC 465 

(B) C50) 54 Cal WN 568: 1950 All U 587 (PC) 

(C) (1892) 62 LJPC 24: 1892 AC 547 

(D) (’33) AIR 1933 Cal 627: 60 Cal 753 

(E) (’23) AIR 1923 Mad 57: 69 Ind Cas 977 

(F) ('40) 44 Cal WN 708 

(G) (’41) AIR 1941 Oudh 344: 1941 Oudh W N 
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(H) (’42) AIR 1942 Oudh 226: 17 Luck 739 

(I) (’19) AIR 1919 Pat 141: 49 Ind Cas 948 

(J) (’29) AIR 1929 Mad 830: 123 Ind Cas 355 

(K) (’50) AIR 1950 Pat 183 

•(L) (’46) AIR 1946 Oudh 210: 223 Ind Cas 250 

(M) (’25) AIR 1925 All 556: 88 Ind Cas 396 

(N) (’29) AIR 1929 Lah 121: 113 Ind Cas 778 

(O) (’26) AIR 1926 Mad 516: 94 Ind Cas 453 

(P) (’25) AIR 1925 Bom 389: 89 Ind Cas 569 

(Q) (1787) 2 TR 64: 100 ER 35 
JUDGMENT: This is an application in revi¬ 
sion against an order allowing an application for 
amendment of a decree under Ss. 151, 152 and 
153, Civil P. C. The facts briefly stated are 
as follows : 

(21 One Bhudher Singh executed a usufructuary 
mortgage on 18-8-1893 in favour of one Balwant. 
Singh mortgaging 7 biswas, 2 kachwansis and 10 
nanwansis in village Bijgawan for a considera¬ 
tion of Rs. 400/-. A deed of further charge 
was executed about a year later on 15-8-1894, 
securing a sum of Rs. 200'-. Bhudher Singh 
died leaving Khanzade Singh as his legal re¬ 
presentative. Balwant Singh mortgagee sub¬ 
mortgaged his mortgagee rights bv a deed, dated 
31-5-1915. in favour of one KunJ Behari Lal for 
a consideration of Rs. 200/-. Khanzade Singh, 
the representative of the mortgagor, purchased 
the mortgagee rights of Balwant Singh at an 
auction sale in execution of a decree and stepped 
into Balwant Singh’s shoes. This would be, 
however, subject to the right of the sub-mort¬ 
gagee. Kuni Behari Lal. In 1927, KunJ Behari 
Lal, the sub-mortgagee, sued upon his sub-mort¬ 
gagee, impleading Balwant Singh and Khanzade 
Singh as defendants and claiming a sum of Rs 
1,582/10/-'. He prayed that this sum may be 
recovered by sale of either the proprietary rights 
in 7 biswas, 2 kachwansis and 10 nanwansis or, 
if that was not possible, by sale of the mortgagee 
rights therein. The suit was decreed on 4-11-1927. 
The Court ordered a decree for sale of the 
mortgagee rights to be prepared under O 34 R 
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4, Civil P. C. Inspite of the express terms of 
the judgment that the decree for sale was to 
be in respect of the mortgagee rights, a decree 
was prepared mentioning the proprietary rights 
in the property mortgaged to be sold. ‘Nobody, 
however, noticed this discrepancy between the 
judgment and the decree. 

(3) It appears that Kunj Behari Lai had an 
undisclosed partner with him in the transaction 
of the sub-mortgage and also in the transaction 
of the suit. Kunj Behari Lai and this undis¬ 
closed partner executed a deed of sale in respect 
of the half share in the sub-mortgage and the 
preliminary decree to one Kanhaiya Lai. In the 
sale deed it was expressly mentioned that the 
sub-mortgage was with respect to the mortgagee 
right in 7 biswas and odd share & that a suit on 
the basis of the sub-mortgage 'for the sale of the 
mortgagee rights had been instituted by Kanhaiya- 
lal. Thereafter, Kanhaiyalai and Kunj Behari 
Lai jointly made an application for the prepara¬ 
tion of a final decree. On 10-8-1929, a final 
decree was prepared and the description of the 
property to be sold was copied from the preli¬ 
minary decree. No money having been paid 
under the decree, an execution application was 
made for sale of the property. Notices were 
served on Khanzade Singh. Under O. 21, R. 66, 
Civil P. C. an order for sale was passed. On 

20- 7-1933 Khanzade Singh applied for postpone¬ 
ment of the sale for a week. The sale was 
postponed to 28-7-1933. The property was ulti¬ 
mately sold on that date by the Collector and 
was purchased by the decree-holders themselves 
in lieu of the decretal amount and they certified 
full satisfaction of the decree and possession was 
delivered to them on 10-8-1934. 

(4) Kunj Behari Lai and Khanzade Singh died 
and the heir of Kunj Beharilai sold their half’ 
share of the property, purchased by them at 
the aforesaid auction sale, to the heirs of Khan¬ 
zade Singh by means of two documents dated 

21- 7-1942, and 30-9-1943. It was after the execu¬ 
tion of these sale-deeds that the discrepancy bet¬ 
ween the judgment and the decree of 4-9-1927, 
was discovered. An application for amendment 
of the decree as also of all subsequent proceed¬ 
ings including the sale certificate was made by 
the heirs of Khanzade Singh on 5-8-1946. It 
may be noted that this application was within 
12 years of the date on which possession was 
delivered over the property to Kanhaiyalai and 
Kunj Behari Lai on 10-8-1934. In the application 
for amendment, it was alleged that the decree- 
holders had knowledge of the mistake in the 
decree and the fact had been fraudulently sup¬ 
pressed by them from the Court. 

(5) The opposite-party contested the application 
on several grounds, namely, that there was no 
mistake in the decree, that after the satisfaction 
of the decree the Court became ‘functus officio' 
and had no jurisdiction to amend the decree, 
that Kanhaiyalai purchased half the decree in 
good faith believing that it was a sale of the 
Zomindari property, that Khanzade Singh and 
his heirs were estopped from making the appli¬ 
cation because they had knowledge of what was 
being sold, that the application was barred by 
the principle of constructive ‘res judicata* and 
also bv O. 21, R. 92. Civil P. C. and that on 
equitable grounds, the amendment sought for 
ought not to be made after a long lapse of time. 
The learned Judge of the Court below rejected 
these contentions land ordered the amendment 
of the decree though not of the sale certificate 
or other proceedings. On behalf of the heirs of 
Kanhaiyalai the same contentions have been urg- 
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ed before me in this revision application. On 
the other hand, on behalf of the heirs of Khan¬ 
zade Singh it has been urged that the lower 
Court having allowed the application for amend¬ 
ment this Court will not interfere with the exer¬ 
cise of that discretion, as no question of juris¬ 
diction is involved. In my opinion none of the 
contentions raised by the learned counsel for 
the applicant has force. 

(6) There can be no doubt that the decrees, ^ 
both preliminary as well as final, were wrongly 
prepared. 

(7* As regards the contention that, after a 
decree is satisfied, the Court becomes ‘functus 
officio’, it may be conceded that, after a decree 
has been executed and satisfied, there is an end 
of the decree in the sense that nothing more 
remains to be done by way of execution and 
the Court is ‘functus officio’ in the sense that 
having executed the decree, it has nothing more 
to do and its authority is at an end. But the 
authority, which is so terminated is the autho¬ 
rity to execute the decree and not the authority 
to correct accidental slips and errors or to re¬ 
view its own orders. A Court is not in the 
same position, as for example, an arbitrator. An 
arbitrator having given his award may not have 
the power to modify or correct it but a Court 
has inherent power to correct accidental slips or 
errors. The power to correct its errors which 
have been occasioned by inadvertence or accident 
is based upon two principles. One was referred 
to by Lord Cairns in —’Rodger v. The Comptoir 
D'Escompte De Paris’, (1871) L. R. 3 P. C. 465(A): 
"One of the first and highest duties of all 
Courts is to take care that the act of the 
Court does no injury to any of the suitors” 
and the other was mentioned by the Privy Coun¬ 
cil in —‘Piyaratana Unnanse v. Wahareke Sonut- \ 
tara Unnanse’, 1950 All LJ 587(B). (a case from 
Ceylon). Sir John Beaumont delivering the 
judgment of the Board stated the law on the 
subject in the following words : 

"The general rule is clear that once an order 
is passed and entered or otherwise perfected 
in accordance with the practice of the Court, 
the Court which passed the order is ‘functus 
officio* and cannot set aside or alter the order, 
however wrong it may appear to be. That 
can only be done on appeal. Section 189, 
Civil P. C. of Ceylon which embodies the pro¬ 
visions of O. 28, R. 11, English Rules of the 
Supreme Court (same as S. 152, Civil P. C. • 
of India) and the inherent Jurisdiction vested 
in every Court to ensure that its order carries 
into effect the decision at which it arrived, 
provides an exception to the general rule, but 
it is an exception within a narrow compass.” 

In S. 152, Civil P. C. no time limit is fixed for 
making an amendment in a judgment or decree 
which has been occasioned by an accidental slip 
or error. Such an amendment may be made at 
any time subject, of course, to equities which 
may have arisen in favour of the party against 
whose interest the amendment is to be made. 

(8) In —’Hatton v. Harris’. (1892) AC 547(0, 
Lord Macnaghtcn observed that an error in a 
decree arising from any accident, slip or omission . 
may at any time be corrected without appeal, 
and that the only limitation upon this power 
of the Court is to be found in cases where third 
parties have acquired rights under the erroneous 
judgment in the interval. Said Lord Watson in 
the above case : 

"When an error of that kind has been commit¬ 
ted, it is always within the competency of the 
Court, if nothing has intervened which would 
render it inexpedient or inequitable to do so, 
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to correct the record in order to bring it into 
harmony with the order which the Judge ob¬ 
viously meant to pronounce.” 

Lord Herschell further explained the limitation 
upon the rule : 

-There is one observation which I ought to 
make and it is this, that there may possibly 
be cases in which an application to correct an 
error of this description would be too late. 

I The rights of third parties may have inter¬ 
vened, based upon the existence of the decree 
and ignorance of any circumstances which 
would tend to show that it was erroneous, so 
as to disentitle the parties to the suit or 
those interested in it to come at so late a 
period and ask for the correction to be made.” 

The application for correction in that case was 
taken to have been made upon the hearing of 
the appeal which came up about thirty-nine years 
after the decree had been made. This case has 
been followed in India, vide —‘Midnapur Zamin- 
dari Co Ltd. v. Abdul Jalil Miya AIR 1933 Cal 627 
(Dr, —''Narayana Iyer v. Biyari Bibi', AIR 1923 
Mad 57 <E); —'Joy Chandra Das v. Govinda Chan¬ 
dra Dhar’, 44 Cal WN 108 (F); —Sanwaley Rai v. 
Sant Rai', AIR 1941 Oudh 344(G); —'Raj Bahadur 
Singh v. Shatranjai', AIR 1942 Oudh 226(H). For 
the proposition that a decree can be amended 
even after it has ostensibly been fully satisfied 
reference may be made to —*Sheo Prasad v. 
Dharam Sen', AIR 1919 Pat 141(1); —‘Munuswami 
Mudali v. Jagannadha Reddi’, AIR 1929 Mad 830 
(J); — Kliudu Mahto v. Bhim Mahto', AIR 1950 
Pat 183(K) and —'Samal Singh v. Jhunkoo Singh’, 
AIR 1946 Oudh 210 (L). 

(9) The learned counsel for the applicants re¬ 
lied upon an observation of Daniels J. in —'Pitam- 

V lal v. Balwant Singh', AIR 1925 All 556 (M). The 
facts of the case are not sufficiently reported. 
No reason or authority was cited by the learned 
Judge in support of his view. Obviously it was 
an 'obiter dictum', and respectfully I am unable 
to agree with it. , 

(10) Reliance was also placed on the decision 
in —'Kartar Singh v. Zorawar Singh', AIR 1929 
Lah 121 (N). The facts of that case were en¬ 
tirely different. The facts of —‘Munuswami 
Filial v. Husain Khan’, AIR 1926 Mad 516(0), 
were also quite different. In —‘Pandurang v. 
Narhar', AIR 1925 Bom 389 (P), the interests of 
a third party had intervened and the exception 
laid down in —‘(1892) A.C. 547(0. was applied. 

(11) The learned counsel for the applicants 
urged that the present case fell within the ex¬ 
ception laid down in —'Hatton's case (C). I do 
not think that this contention is correct. 
Kanhaiya Lal, father of the applicants, acquired 
half the rights in the sub-mortgage and the de¬ 
cree for Rs. 575/- under a sale-deed of 1929 
in which specific reference was made to the fact 
that the mortgage was of a mortgagee rights in 7 
biswas and odd share in the Zamindari property, 
and that in the suit filed on the basis of the 
sub-mortgage, the ‘mortgagee rights’ in the pro¬ 
perty had been claimed to be sold. Though this 

a was not quite correct inasmuch as in the plaint 

" a Prayer, in the alternative, was made — the 
sale of the Zamindari property and in the alter¬ 
native, of the mortgagee rights in that property 
— yet it indicated to Kanhaiya Lal, what pro¬ 
perty was expected to be sold under the decree, 
uhe original mortgage in favour of Balwant 
./h not being sued upon in KunJ Beharilal's 
suit, the Zamindari property could not have been 
ordered to be sold and the relief asking for the 
sale of mortgagee rights alone could have been 
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granted to Kunj Behari Lal. It was, in fact, 
so granted by the judgment. Kannaiyalal was, 
therefore, affected with notice of the contents or 
the judgment. By his purchase he could not be 
assumed to have paid the price of the property 
because at that time what he purchased was the 
sub-mortgagee rights and the rights to have the 
mortgagee rights sold under the decree and not 
the property itself. The mistake in the decree 
was not due to any act of the judgment- 
debtors but was a mistake made by the office 
of the Court. No question of any estoppel against 
Kunj Behari Lal or his heirs could arise in the 
case so far as the purchase by Kanhaiyalal of 
the interests in the decree was concerned. Even 
Kanhaiyalal's purchase of the property in execu¬ 
tion of the decree could not be said to have 
invested him with any greater equity. It is true 
that the decree did not mention the mortgagee 
rights but mentioned the zamindari property it¬ 
self as the property to be sold. It is also true 
that in all subsequent proceedings right up to 
the grant of the sale certificate, the property 
proclaimed to be sold was the zamindari property 
and not the mortgagee rights therein. Further, 
it is true that the judgment-debtors did not raise 
any objection to the description of the property 
to be sold. Indeed in the sale made by Kunj 
Behari Lai's heirs to the heirs of Khanzade Singh, 
the property sold was described not as mortgagee 
rights but as zamindari property. But, as the Court 
below has found, this was entirely due to igno¬ 
rance on the part of Khanzade Singh as to the 
discrepancy between the judgment and the decree 
in regard to the property ordered to be sold and 
since Kanhaiyalal must be deemed to have had 
notice of the contents of the judgment and of 
the true state of affairs, he cannot take any ad¬ 
vantage of the mistaken description of the pro¬ 
perty to be sold in the decree. It is well settled 
that when the truth is known to a party, he 
cannot plead estcppal against his opponent. In 
my judgment, since the mistake in the decree 
was due to the action of the office of the Court 
and Kanhaiyalal, auction purchaser, had construc¬ 
tive notice of the true facts, his case does not 
fall within the exception mentioned in 'Hatton’s 
case' (C) & the principle of estoppel does not debar 
Khanzade Singh’s heirs from making the appli¬ 
cation for amendment. 

(12) It was next urged that the sale cannot be 
set aside after the sale certificate had been 
issued. The answer to this contention is twofold. 
Firstly, the lower Court having amended the 
decree and not the sale certificate, we are not 
concerned with the setting aside of the sale in 
the present proceedings. Secondly, the bar to 
the setting aside of a sale as laid down in O. 21, 
R. 92, Civil P. C. relates to a suit to set aside an 
order confirming a sale and does not refer to an 
application for amendment under S. 152, Civil 
P. C. 

(13) The contention that the application for 
amendment was barred by the principle of ‘res 
judicata’ has also no force. The principle of 
‘res Judicata’ has no application to the correc¬ 
tion of accidental errors or mistakes in the decree 
or judgment. 

(14) The contention that the application has 
been made after a long lapse of time also is 
without foundation. The application was made 
as soon as the mistake was discovered. It is 
immaterial that the discovery of the mistake was 
made after a long lapse of time. 

(15) The principle that wherever one of two 
innocent persons must suffer by the acts of a third 
person, he, who had enabled such third person 
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to occasion the loss, must sustain it (—‘Lickbarrov/ 
v. Mason', (1787) 100 ER 35 (Q) ) is not 
applicable when the mistake is of the Court. 
Tiie Court is not a person and the third person 
in the principle enunciated is a person other 
than the Court. 

(16) Lastly, I think the contention of the 
learned counsel for the opposite-party that I 
should not interfere with the order of the lower 
Court, in exercise of my revisional jurisdiction, 
is also not without force. The Court below had 
jurisdiction to amend the decree or not to amend 
it. I cannot say that in amending: the decree it 
has exercised a jurisdiction not vested in it by 
law or that it has acted with any illegality or 
irregularity in the exercise of its jurisdiction. For 
all these reasons, I dismiss the application with 
costs. 

B/V.S.B. Revision dismissed. 

A. I. R. 1953 ALL. 488 (Vol. 40, C. N. 232) 

MALIK C. J. AND V. BHARGAVA J. 

Lachhman Pandcy, Applicant v. Commr. of 
Income-tax, U. P. and Ajmer-Merwara, Luck¬ 
now, Respondent. 

I. T. Misc. Case No. 135 of 1949, D/- 18-11-52. 

(a) Income-tax Act (1922), S. 25 (4) — 
Succession. 

•Where a Hindu person, at the commence¬ 
ment of the Income-tax (Amendment) Act 
of 1939, carrying on the business in his 
capacity as an ‘individual’ is succeeded in 
his capacity as Karta of Hindu undivided 
family by his sons under an award, he is 
entitled to the relief under the provisions 
of S. 25 (4). (Para 8) 

Anno: I. T. Act, S. 25 N.- 4. 

(b) Income-tax Act (1922), Sec. 25 (4) — 
“Succeeded in such capacity.” 

Where a business, \vhich exclusively 
belonged to a Hindu person, remains his 
business even when the Amendment Act of 
1939 came into force but thereafter ceases 
to be his business and becomes the business 
of the joint family in the hands of his sons 
as a result of a valid award, there is a 
succession within the meaning of S. 25(4). 

I (Para 5) 

The words ‘in such capacity’ in S. 25 (4) 
mean nothing more than the capacity of a 
person who carries on the business as the 
predecessor was carrying it on, that is, with 
a liability to be taxed on its profits and 
gains. The fact that the sons got it by 
transfer as a result of the decision of the 
arbitrators to the effect that they had 
acquired some interest in the property by 
reason of their own exertions makes no 
difference: AIR 1934 PC 200 and AIR 1951 
SC 111, Foil. (Para 6) 

Anno: I. T. Act, S. 25 N. 4. 

(c) Income-tax Act (1922), S. 25 (4) — 
“Previous year”. 

The words “previous year” mean the 
account year preceding the date of succes¬ 
sion. They do not mean the assessment 
year. (Para 7) 

Anno: I. T. Act, S. 25 N. 4. 

B. Upadhya, for Applicant; S. C. Das, for 
Respondent. 


CASES CITED: 

(A) (’34) AIR 1934 PC 200: (1934) 2 1TR 345 

(B) (’51) AIR 1951 SC 111: (1951) 19 ITR 182 
(SC) 

MALIK C. J.: This is a reference under 
S. 66 (1), Income-tax Act, and the question, 
which has been referred to us for decision, is 
as follows: 

“Q. Whether, on the finding of fact that 
Pandit Lachhman Prasad was, at the com¬ 
mencement of the Indian Income-tax (Amend- 
rnenl) Act of 1939, carrying on the business 
in his capacity as an ‘individual’ but was 
succeeded in his capacity as Karta of an 
Hindu undivided family by his sons under 
the award of 31-3-1941, the provisions of S. 25 
(4) of the Income-tax Act allow any relief to 
him?” 

In other words, the question for our decision is 
whether the estate of Lachhman Prasad Pandey 
is entitled to the benefit under the provisions 
of S. 25 (4), Income-tax Act. 

(2) Pandit Lachhman Prasad Pandey had 
three sons. Chintamani Pandey, Vishnu Datt 
Pandey and Hari Datt Pandey. He was assessed 
to income-tax from the assessment year 1918-19 
to the assessment year 1926-27. It was not 
mentioned in what capacity he was being 
assessed but, from the order of the Income-tax 
Appellate Tribunal, it appears that he was 
assessed as an individual. From the assessment 
year 1927-28 to the assessment year 1937-38, 
Lachhman Prasad Pandey was assessed to 
income-tax as representing the Hindu undivided 
family. It appears that, in 1932 there was 
some litigation and Civil Suit No. 15 of 193£ 
was filed in which Lachhman Prasad Pandey had 
claimed that he was the exclusive owner of the 
business and that his sons had no interest in 
it. There was a compromise entered into bet¬ 
ween the parties which was filed in the Chief 
Court of Avadty Under this compromise, it was 
recognised that Lachhman Prasad Pandey was 
the sole owner. On 28-7-1938, Lachhman Prasad 
Pandey executed a will, declaring therein that 
all the properties which were the subject-matter 
of the will including the business were his self- 
acquired properties and that he was competent 
to divide the same. By reason of that compro¬ 
mise and the assertions made in the will, the 
Income-tax Officer started assessing Lachhman 
Prasad Pandey as an individual from the assess¬ 
ment year 1938-39 and the capacity, in which 
he continued to be assessed, remained the same 
till his death in 1942. There was some dispute 
in 1940 or 1941 between the three sons and 
Lachhman Prasad Pandey and the matter was 
again referred to arbitration. The sons claimed 
that they were living with Lachhman Prasad 
Pandey as members of the joint Hindu family 
and as they had also worked in running the 
business, the business must be deemed to be 
joint family business. On 31-3-1941, the arbi¬ 
trators gave an award, holding that the business 
belonged to the joint family. They also pro¬ 
ceeded to partition the properties, giving the - 
business to the three sons of Lachhman Prasad 
and the other property to Lachhman Prasad 
Pandey. On 5-4-1942, Lachhman Prasad Pandey 
died. 

(3) During the assessment proceedings for the 
year 1941-42 against Lachhman Prasad Pandey 
through Chintamani Pandey, one of his sons, 
the three sons of Lachhman Prasad Pandey filed 
an application on 25-9-1942, claiming the relief 
under S. 25 (3), Income-tax Act. They claimed 
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that no income-tax should be levied for the 
year 1941-42. The Income-tax Officer, however, 
rejected this contention and made the assess¬ 
ment on 5-3-1943. There was an appeal before 
the Appellate Assistant Commissioner of Income- 
tax who, on 4-9-1943, allowed the appeal and 
sent the case back to the Income-tax Officer, 
directing him to reconsider whether relief 
.should bo given under S. 25 (4), Income-tax 
* Act. On 19-10-1943, the Income-tax Officer held 
that no relief under S. 25 (4) of the Act was 
claimable and that order was confirmed by the 
Appellate Assistant Commissioner of Income- 
tax though on different grounds. There was a 
further appeal to the Income-tax Appellate 
Tribunal which proceeded to record some find¬ 
ings of fact, on the basis of which it wanted 
to decide the question of law. The facts, which 
the Tribunal found, were as follows: 

"(1) that Lachhman Prasad Pandey had paid 
Income-tax under the provisions of the 
Indian Income-tax Act of 1918 as an 
individual on the profits of the business 
which was being run by him; 

(2) that he was carrying on the business in the 
same capacity, i.e. as an individual, at 
the commencement of the Indian Income- 
tax Act of 1939; and 

(3) that the award given on 31st March 1941, 
“affected his title to the property 
divesting him of a portion of it and 
investing the same in his three sons, a 
succession to Lachhman Prasad as an 
individual did take place on the date of 
the award, i.e., 31-3-1941." 

After having recorded these three findings, the 
Tribunal held that the assessee was not entitled 
| to claim the benefit of S. 25(4) as 

“the succession of the three sons was not as 
an heir to an individual but was by virtue 
of an independent title which was held by the 
arbitrator to have accrued to them through 
their personal efforts to expand the business.” 
This is the only reason given for the conclusion 
that the three sons had not succeeded in the 
same capacity. 

(4) The relevant portion of S. 25 (4), Income- 
tax Act, runs as follows: 

“Where the person who was at the commence¬ 
ment of. the Indian Income-tax (Amendment) 
Act, 1939 (7 of 1939). carrying on any 

business.on which tax was at any 

time charged under the provisions of the 
Indian Income-tax Act, 1918 (7 of 1918), is 
succeeded in such capacity by another person 

.••••••no tax shall be payable by the first 

mentioned person in respect of the income, 
profits and gains of the period between the 
end of the previous year and the date of such 
succession, and such person may further 
claim that the income, profits and gains of 
the previous year shaU be deemed to have 

been the income, profits and gains of the said 
period.” 

There can be no doubt that, on the findings of 
vjact recorded by the Tribunal. Lachhman Pra- 
sad Pandey was carrying on a business which 
n^keen charged to income-tax under the 
provisions of the Income-tax Act of 1918. On those 

PrfcnSV 1 i annot be dis ? uted that Lachhman 
nLo • P ?u ndey was carr y in e on the same busi- 

cameiStotoS" 1939 When * he amendm! '> t 

Income-tax Appellate Tribunal has 

succeed a h» n iH ng «? lat Lachhma n Prasad was 
succeeded by his three sons under the award 


Apparently, therefore, the requirements of tins 
section were fulfilled. The Tribunal, however, 
appears to have been under the impression that 
as Lachhman Prasad had paid income-tax as 
an individual and, in 1941, the arbitrators had 
held that the property had become the joint 
family property and proceeded to divide the 
same among the three sons of Lachhman Prasad 
the sons could not be said to have succeeded to 
the business in the same capacity as Lachhman 
Prasad Pandey. The Tribunal, however, if we 
may say so, does not appear to have analysed 
the' result of its own findings step by step. 
According to the Tribunal, the business exclu¬ 
sively belonged to Lachhman Prasad Pandey, 
and he had paid income-tax as an individual 
under the Income-tax Act of 1918, it had con¬ 
tinued to remain his business even when the 
Amendment Act of 1939 came into force. It, 
however, ceased to be his business and became 
the business of the joint family as a result of 
a valid award given on 31-3-1941. To pause 
here, if Lachhman Prasad Pandey had trans¬ 
ferred the property from his own individual 
ownership to the ownership of the joint family, 
it could not be said that the joint family had 
not succeeded to the business which was owned 
by Lachhman Prasad Pandey, As a matter of 
fact, in the case before us, the Tribunal has, in 
so many words, held that there was a succession 
on the date of the award, i.e., on 31-3-1941. The 
fact that not only did the arbitrators hold that 
the property was joint family property but 
they actually proceeded to divide it into differ¬ 
ent shares among the three sons of Lachhman 
Prasad Pandey giving other property instead 
to Lachhman Prasad means that Lachhman 
Prasad Pandey ceased to be the owner of the 
business and the ownership in the business 
passed to his sons. We, therefore, find it diffi¬ 
cult to understand what the Tribunal exactly- 
meant when it said that the three sons had not 
succeeded in the same capacity. The portion 
nuoted above would show that what probably 
the Tribunal meant was that they had not 
succeeded Lachhman Prasad Pandey but had 
acquired independent title under the award. A? 
a result of the award, Lachhman Prasad’s right 
as an individual came to an end & other rights 
were created under it. A succession, therefore, 
did take place on the date of the award, i.e., 
31-3-1941. and the appellate order would show 
that the Tribunal came to the same conclusion. 

(6) The question, however, remains whether 
tne sons had succeeded in “such capacity” The 
words ‘in such capacity’ came up for considera¬ 
tion before their Lordships of the Privy Council 
in the case of — ‘Maharajadhiraj of Darbhansa 

lk£ 0 2!!P o*2 f , I ?? on ^ t2 ! x > Bihar & Orissa’. AIR 
1934 PC -00 (A). Their Lordships held that a 

succession ‘in such capacity’ meant a succession 
by a person carrying on the business. The point 
was elaborately discussed by the Supreme 
Lo U rt m the ease of — Executors of the Estate 
d u Dubash v. Commr. of Income-tax, 
Bombay City’, AIR 1951 SC 111 (B). Kania C J 
at page 113 of the report said that when the 
legal estate is transferred by operation of law 
to an executor, the executor holds the business 
in the same capacity as the previous owner. 
Hi* Lordship remarked: 

"The words 'in such capacity’ in that clause 
further make the position clear. It makes the 
distinction of legal and beneficial ownership 
irrelevant. The contention that the business 
was to be carried on by the executors as such 
as a going concern or that it was being carried 
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on for the benefit or loss of the testator's 
estate is not relevant for the present discus¬ 
sion. The only relevant question under S. 25 
(4), Income-tax Act is whether in respect of 
the business there is a succession to another 
person.” 

There can be no doubt that there was such a 
succession in the case before us. The property 
had ceased to be the self-acquired property of 
Lachhman Prasad Pandey and became the 
property of the joint Hindu family and was 
thereafter allotted to his three sons. Dealing 
with the same point, Patanjali Sastri J. (as he 
then was) observed: 

"The words *in such capacity* in Ss. 25 (4) 
and 26 (2) mean nothing more than the 
capacity of a person who carries on the busi¬ 
ness as the predecessor was carrying it on, 
that is, with a liability to be taxed on its 
profits and gains.** 

All that S. 25 (4) requires is that, if a person 
was carrying on a business in the year 1939, 
lor which he had paid income-tax under the 
provisions of the Income-tax Act of 1918, and 
his rights had been transferred to some one else, 
he should be given the benefit under that section 
so that he may get relief for the fact that, in 
one year he had been subject to double taxation. 
On the findings recorded by the Tribunal, 
Lachhman Prasad. Pandey had fulfilled the 
requirements mentioned in the first part of that 
clause and, on the further finding that there had 
been a succession as a result of the award, we 
think the Tribunal erred in unnecessarily laying 
stress on the word 'capacity* to mean that his 
sons did not get the property by inheritance but 
I by transfer. The fact that they got it by transfer 
•as a result of the decision of the arbitrators to 
i the effect that they had acquired some interest 
, in the property by reason of their own exertions 
ishould make no difference. If the sons had 
purchased the property for cash, nobody would 
have doubted that they owned the business in 
the same capacity. 

(7) We have already said that the award is 
dated 31-3-1941, and the Tribunal has found 
that the succession took place on that date. A 
question has arisen that, with reference to the 
assessment year 1941-42, what exactly is the 
period for which relief should be granted under 
Cl. (4) of S. 25 of the Act? We have carefully 
considered the provisions and we find no diffi¬ 
culty. The account year in the case before us 
was the financial year from 1-4-1940 to 31-3- 
1941. The clause provides that 

“.no tax shall be payable by the first 

mentioned person in respect of the income, 
profits and gains of the period between the 
end of the previous year and the date of such 
succession.” 

The date of succession in this case was 31-3-41. 
The end of the previous year was thus 31-3- 
1940. The assessee was, therefore, not liable 
to pay any income-tax on the income of the 
period from 1-4-1940, to 31-3-1941. As the 
assessee, we are informed, has not applied for 
the benefit of the second portion of that clause, 
we need not discuss it at length. The clause 
goes on to provide that: 

"such person may further claim that the in¬ 
come, profits and gains of the previous year 
shall be deemed to have been the income, 

profits and gains of the said period.’* 

The period, as we have already said, is from 
1-4-1940 to 31-3-1941, and if the assessee had 
made an application within one year, he would 


have been entitled to claim that the assessment 
for the year 1940-41 should be re-opened and 
■he income for that year should be deemed to 
be the income made by him during the period 
from 1-4-1940, to 31-3-1941. It has been urged 
by the learned counsel for the assessee that 
tnere was some conflict of opinion and the 
words ‘previous year’ might mean either the 
account year or the assessment year. We do 
not think that there is any reason to think that 
♦ he previous year would mean anything other! 
than the account year preceding the date of 1 
succession. 

(8) Our answer, therefore, to the question 
referred to us is in the affirmative. The assessee 
is entitled to his costs which we assess at Rs 
300/-. 

B/V.S.B. Answered affirmatively. 


A. I. R. 1953 ALL. 490 (Vol. 40, C. N. 233) 
CHATURVEDI J. 

Piare Lal, Applicant v. Ram Swaroop and 
another, Opposite Party. 

Civil Revn. No. 400 of 1950, D/- 13-10-1952. 

Civil P. C. (1908), O. 21, Rr. 43 and 55 — 
Suit for arrears of rent of house — Suit de¬ 
creed — Movable property left by.defendant 
in house attached — Decree satisfied by de¬ 
posit in Court — Order that possession of 
house besides movables be returned to defen¬ 
dant is without jurisdiction and wholly un¬ 
enforceable. (Para 2) 

Anno: C. P. C., O. 21 R. 55 N. 3. 

Anangpal Gupta, for Applicant. 

ORDER : This is a plaintiffs application in , 
revision from the order of the learned Judge 
Small Cause Court, Aligarh dated 29-3-1950. 
The order under revision is to the effect that 
the property attached was to be released and 
returned to the defendant. It proceeds 
"If the plaintifT took possession when the 

Amin attached the goods it will be returned 

to the defendant and he will be put in pos¬ 
session as before.” 

(2) The learned counsel, Mr. A. P. Gupta, 
appearing on behalf of the applicant has assur¬ 
ed me that the only property that was ordered 
to be attached, and which was actually attach¬ 
ed, was some movable property left by the 
defendant in one or other of the rooms of the 
house. The house belongs to the applicant and 
it appears that he had got the movables attach¬ 
ed, in a suit for recovery of certain arrears of 
rent. The amount of the suit was subsequently 
deposited in court and therefore the attached 
property was ordered to be released by the 
order under revision. This order does not say 
that the possession of the house also was to 
be returned to the defendant, nor could it 
possibly say so. What was attached was only 
movable property and that could only be re¬ 
turned. in obedience to the order under revi¬ 
sion. There could be no question of returning 
possession of the house itself or any oortion . 
of the house. In case, the order meant that the 
possession of the house also, was to be return¬ 
ed, the order was without jurisdiction and 
wholly unenforceable. 

(3) The portion ofi the order, which I have 
quoted, is capable of being interpreted so-as 
to include the returning o^ the possession of 
the house also. I. accordingly, modify that 
order and direct that only the movable P r °P^T 
ties which were attached, were to be returned 





1953 


Ghaiuby v. The State (Kaul J.) 


Allahabad 491 


to the defendant; but possession of no portion 
of the house itself was to be delivered to the 
defendant. I, accordingly, modify the order in 
revision as indicated above. 

.(4) The opposite parties are not represented 
before me, and I make no order as to costs of 
this revision. 

C/V.R.B. Order modified. 


A. I. R. 1953 ALL. 491 (Vol. 40, C. N. 234) 
(LUCKNOW BENCH) 

KAUL J, 

Ghariby and others, Accused-Appellants v. 
The State. 

Criminal Appeal No. 308 of 1951, D/- 21-10- 
1952. 

(a) Penal Code (1860), Ss. 304, Part II, 325 
and 34 — Conviction under S. 304 read with 
S. 34. 

Where out of six injuries inflicted by 
four persons upon the deceased, five in¬ 
juries were simple, and only one was 
grievous which resulted in death: 

Held, that obviously that injury could 
have been inflicted only by one person. It 
must be taken that the person who in¬ 
flicted that injury had the knowledge that 
it was likely to cause death, for, it was on 
the head of the deceased; b.ut knowledge 
of one person was not necessarily the 
knowledge of others who had joined him 
in beating and as it was not ascertained 
as to who inflicted the fatal injury, none of 
the accused could be rightly convicted un¬ 
der S. 304, Penal Code, though they were 
all guilty under S. 325 read with S. 34. 
Penal Code. (Para 10) 

Anno: Penal Code, S. 325, N. 2. 

<b) Criminal P. C. (1898), S. 32—Sentence— 
Fight not premeditated — Loss of life, no rea¬ 
son for severe sentence. 

Where the fight was not premeditated 
and only a few hot words were responsi¬ 
ble for the unfortunate result, a heavy 
sentence need not be passed. Loss of life, 
though unfortunate should not be a rea¬ 
son for inflicting too severe a punishment. 

(Pdrs 111 

Anno: Criminal P. C., S. 32 N. 3. 

(c) Criminal P. C. (1898), S. 439 (5) — 
Appealable case — Exercise of revisional 
jurisdiction ‘suo motu’ by High Court. 

Four accused convicted under S. 304 
read with S. 34, Penal Code — Appeal by 
only three of them — High Court setting 
aside their convictions and sentences and 
altering them to one under S. 325/34, Penal 
Code — High Court used ‘suo motu’ exer¬ 
cise of revisional jurisdiction and set aside 
the conviction of the fourth accused and 
altered it to one under S. 325/34. (Para 13) 
Anno : C,. P. C., S. 439 N. 46 Pt. 4. 

Bjr Prasad, (for Nos. 1 to 3), Mohd. 
\a q ub Siddequi, (for No 3), for Appellants; 
Dy. Govt. Advocate, for the State. 

CASE CITED : 

(A) (’51) AIR 1951 All 21: 

52 Cri U 131 (FB) 

JGMENT : Ghariby, Bhaggan, Autar and 
Mahadin were convicted by the learned Ses- 

S°304 JU lnttA° f B , raba , n o‘ for an ofFence under 
S. 304, latter part, and S. 323 read with S. 34, 


Penal Code. They were sentenced each to five 
years’ rigorous imprisonment under o. ous. 
Penal Code, and to six months’ rigorous im¬ 
prisonment under section 323. The sentences 
were to run concurrently. Of them three, 
Ghariby, Bhaggan and Autar, come up in ap¬ 
peal. No appeal has been preferred by Maha- 

(2) The case for the prosecution as estab¬ 
lished at the trial briefly stated is as follows : 

On 11-7-1950, some time after mid-day, 
Pancham was tethering his bullocks in his 
field in village Pandrawan, police station 
Tikaitnagar, district Barabanki. One of the 
bullocks began to fight the bullock of Ham 
Bakhsh Kori and injured it, whereupon Bhag¬ 
gan, who was standing there, abused Pancham. 
This led to further hot words and exchange of 
abuse whereupon Ghariby, Bhaggan, Autar and 
Mahadin assaulted Pancham with lathis. His 
niece (brother’s daughter) Santa, his brother 
Eudh and his own wife Ram Raji attempted 
to intervene and they were also injured. Pan¬ 
cham became unconscious. He was carried to 
police station Tikaitnagar. He regained con¬ 
sciousness and a first information report of the 
occurrence was recorded at 5-15 p.m. the same 
day, at the police station which was only one 
and a half miles from the place of occurrence. 
Pancham died the next day, that is 12-7-1950. 

(3) Bhaggan also made a first information 
report at police station Tikaitnagar at 8 p.m. 
tn 11-7-1950, giving his own version of the 
affair. According to him Pancham’s' bullock 
had fought and injured his bullock. This led to 
exchange of hot words between him and Pan¬ 
cham whereupon Pancham, Budhu, Ram Ghu- 
lam and Lautan belaboured him. Ram Bakhsh 
and Mahadin who attempted to intervene were 
also belaboured. 

(4) The three appellants with Mahadin, who 
has not appealed pleaded not guilty before the 
Sessions Judge. Autar relied on an alibi. The 
other accused contented themselves with 
stating that they had been implicated on ac¬ 
count of enmity. Pancham being dead Budhu 
P. W. 1, Santa P. W. 2 and Ram Raji P. W. 3 
were the main witnesses of the occurrence. As 
they had received injuries, their presence at 
the place of occurrence could not not be dis¬ 
puted. The learned Sessions Judge relied on 
their evidence and the statement of other pro¬ 
secution witnesses and convicted the appel- 

. lants as well as Mahadin as already stated. 

(5) The learned counsel for Ghariby and 
Bhaggan contented himself with arguing the 
appeal on the question of sentence. His con¬ 
tention was that in the circumstances of the 
case, the accused were guilty only of an 
offence under S. 325, Penal Code, and not un¬ 
der S. 304, Penal Code as held by the learned 
Sessions Judge. The learned counsel for Autar, 
however, challenged the correctness of the 
finding arrived at by the learned Sessions 
Judge that the accused before him were guilty 
of having inflicted upon Pancham the injuries 
which resulted in his death. He complained 
that the Sessions Judge had omitted to consi¬ 
der his client’s alibi evidence. 

(6) Before dealing with the arguments ad¬ 
vanced by the learned counsel for the appel¬ 
lants, I will refer briefly to the injuries on the 
person of Pancham. We find from the post 
mortem report of his dead body that he had 
six injuries on his person : 

L A contused wound 1” x 1/6’* scalp deep 

on the left side 3” above the left ear. H 
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2. An abrasion IV' x 1” on the left side of 
the head 2” below the first injury. 

3. A contusion with swelling 4J” x 3§” on 
the left elbow. 

4. A contusion 3” x V' on the right side of 
the back in the middle. 

5. A contusion H” x 3/4” at the back of 
the left forearm. 

6. An abrasion 2V' x 1” on the left foot in 
the middle. The parietal and the temporal 
bones were fractured. There was congestion 
of the blood to the extent of 6” x 5” x 3/4” 
on the right side and 2” x 2” x V’ on the left 
side. The brain had been pressed inside. 

(7) The plea of Autar’s alibi may be dispos¬ 
ed of in a few words. His case was that on the 
date of occurrence he had hied a suit before 
the Panchayat Court, 12 miles away from the 
place of occurrence. He produced what pur¬ 
ported to be a copy of the plaint and copy of 
what purported to be a deposition of one 
Autar recorded by the Sarpanch. No evidence 
was, however, led to prove that he was the 
same person who presented the plaint before 
the Panchayat Court and if the person whose 
deposition was recorded was Autar the present 
appellant. In the absence of such proof, na¬ 
turally these documents could be of no assis¬ 
tance to Autar. Moreover, it will be noticed 
that there is nothing to show at what hour of 
the day the plaint was presented and the de¬ 
position relied on by Autar recorded. It car^ 
not, therefore, be said that there is any proof 
of Autar’s presence at a place so far removed 
from the place of occurrence that he could not 
participate in the commission of the offence. 
There is definite evidence not only of Budhu, 
Santa and Ham Raji but also of other wit¬ 
nesses that he participated in the commission 
of, the crime. The plea of alibi must, there¬ 
fore be rejected. 

(8) I will now consider the argument ad¬ 
vanced on behalf of Ghariby and Bhaggan that 
the appellants were not guilty of an offence 
under S. 304* Penal Code. I have mentioned 
above the injuries which were found upon the 
person of the deceased Pancham. Death in the 
opinion of the Surgeon who performed the 
autopsy was due to the fracture of the skull 
and consequent shock and haemorrhage. It 
will be noted that all the injuries except the 
first, found on Pancham, were simple. His 
death was due to injury No. 1 which was grie¬ 
vous and proved fatal. Who inflicted this in¬ 
jury is not clear, but all the four accused, i.e., 
the three appellants and Mahadin, who has 
not appealed, were convicted under S. 304, 
Penal Code, read with S. 34, Penal Code. This 
section runs as follows : 

“When a criminal act is done by several per¬ 
sons, in furtherance of the common inten¬ 
tion of all, each of such persons is liable for 
that act in the same manner as II it were 
done by him alone.” 

(9) If we now turn to S. 304, Penal Code, 
we find that before a person can be convicted 
under the latter part of that section, the Court 
must record a finding that the act which 
caused death was done with the knowledge 
that it was likely to cause death, but without 
any intention to cause death, or to cause such 
bodily injury as is likely to cause death. Ac¬ 
cordingly if four persons attack another with 
lathis, with the common intention of beating 
him, we have an illustration of a criminal act 
done by several persons in furtherance of the 


common intention of all. If death is caused as 
a result of one of the injuries inflicted by some 
one of th^se persons, they would all be surely 
guilty under S. 325, Penal Code, in view of 
the provisions of S. 34. The question may arise, 
if they can be held guilty of the graver 
offence under S. 304, Penal Code. It will be 
seen that a particular knowledge is an essen¬ 
tial ingredient of the offence under S. 304, 
latter part. Unless a Court can record a find- < 
ing that an accused person had the knowledge 
that the act done by him and his companions 
was likely to cause death, the accused cannot 
be rightly held guilty under S. 304, second part. 
This was the view taken by a Full Bench of 
cur Court in — ‘State v. Saidu Khan’, AIR 
1951 All 21 (A). At page 43 of the report 
Wanchoo J. observed as follows : 

“I am, therefore, of opinion that it is possi¬ 
ble to convict an accused person of an 
offence under S. 304, Part II, read with S. 

34, Penal Code, provided the Court is of the 
opinion that each person taking part in com¬ 
mitting the crime in furtherance of the com¬ 
mon intention of all had knowledge that 
their act was likely to cause death. This 
is my answer to fhe first question.” 

The first question referred to the Full Bench 
was: 

“Whether it is possible to convict an accused 
person of an offence under S. 304, Part II> 
read with S. 34, Penal Code.” 

(10) We may now apply the law thus enun¬ 
ciated to the facts of the present case. We have 
seen that of the six injuries inflicted upon the 
deceased, five were simple. They comprised 
three contusions and two abrasions none of 
which was of any serious character. It was , 
injury No., 1. a contused wound on the scalp 
above the left ear, which was grievous and 
resulted in Pancham’s death. Obviously, this 
injury could have been inflicted only by one 
person. It must be taken that the person who 
inflicted this injury had the knowledge that 

it was likely to cause death for, if one strikes 
another on the head with a lathi, he must be 
taken to have such knowledge. But knowledge 
of one person is not necessarily knowledge of 
others who. joined* him in beating Pancham and 
as it has not been ascertained as to who in¬ 
flicted the fatal injury, I am of opinion that 
none of these appellants can be rightly con¬ 
victed under S. 304, Penal Code. They are all, 
however, guilty under S. 325, Penal Code. 

(11) Having regard to the circumstance that 
the fight was not premeditated, I am of opi¬ 
nion that this is fit case in which a heavy sen¬ 
tence need not be passed. As is not unusual, 
a few hot words used by Pancham may have 
been responsible for the unfortunate result 
which followed. Hot words grew into vulgar 
abuse and then resort was had to lathis. It is 
very unfortunate that a man lost his life, but 
that should not be a* reason for inflicting too 
severe a punishment. 

(12) Accordingly I allow the appeal in so 
far that the appellants* conviction and the y- 
sentence under S. 304/34 passed upon them 
are set aside and they are convicted under S. 
325/34, Penal Code. Their conviction and 
sentence under S. 323/34 is maintained. They 
are sentenced to two years’ rigorous imprison¬ 
ment each under section 325/34, Penal Code. 
The sentences under both the sections shall 
run concurrently. 

(13) For the reasons given in my judgment 
in Criminal Appeal No. 308 of 1951, in exer- 
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rise of the revisional jurisdiction of this Court 
I acouit Mahadin of the offence under S. 304/ 
34 Penal Code, and instead convict him under 
S. ’ 325/34, Penal Code. He is sentenced to two 
years’ rigorous imprisonment for that offence. 
His conviction and sentence under S. 323/34, 
I P. c. is maintained. Both the sentences shall 
run concurrently. 

B/H.G.P. Appeal allowed. 


A. I. R. 1953 ALL. 493 (Vol. 40, C. N. 235) 
(LUCKNOW BENCH) 

KAUL J. 

Ahibaran Singh and another, Accused Ap¬ 
plicants v. The State. 

Criminal Revn. No. 11 of 1952, D/- 10-10-52. 

(a) Penal Code (1860), S. 411 — Burden of 
Proof — (Evidence Act (1872), Ss. 101 to 103). 

In a case under S. 411, it is not upon the 
accused to prove how he came to possess 
the property which is said to be stolen 
property. The elementary principle of cri¬ 
minal law, that in all cases the burden of 
proof lies upon the prosecution to bring 
the guilt home to the accused, does not 
admit of any exception. (Para 6 ) 

Anno: Penal Code, S. 411 N. 1; Evidence Act, 
8 s. 101 to 103 N. 3. 

(b) Evidence Act (1872), S. 3 — “Proved”. 
What is required, even in criminal cases, 

is not absolute certainty. All that is re¬ 
quired is material whereon the court can 
reasonably act upon the supposition that a 
fact exists. (Para 6 ) 

Anno: Evidence Act, S. 3 N. 5. 

(c) Criminal P. C. (1898), S. 32 — Property 
stolen from train—(Penal Code (1860), S. 411). 

Cases under S. 411, especially when the 
property found is property stolen from a 
railway train, call for deterrent punishment 
and hence the sentence of nine months 
rigorous imprisonment cannot be said to err 
on the side of severity. (Para 8 ) 

Anno: Penal Code, S. 411 N. 12: Cr. P. C„ 
S. 32 N. 3. 

Ram Asrey Misra, for Applicants; B. L. Kaul, 
for Deputy Govt. Advocate, for the State. 

ORDER: Ahibaran Singh and Gokaran were 
convicted by a Magistrate of the first Class, 
Hardoi, under S. 411, Penal Code, and sentenced 
to nine months’ rigorous imprisonment each. 
An appeal preferred by them was dismissed 
by (he learned Sessions Judge of Hardoi. They 
now come up in revision. 

(2) The prosecution story as held established 
at the trial was as follows: 

(3) Two consignments of 'Kattha’ were des¬ 
patched from Najibabad by the firm Babu Ram 
Suresh Chander. One of these consignments 
was intended for Shahganj and the other for 
Jaunpur. The consignment for Jaunpur consist¬ 
ed?* Packages weighing 2 mds., 17 seers 
while that intended for Shahganj consisted of 
five packages weighing six maunds. The rail¬ 
wayman at the west Cabin of Kanva Station 
noticed on the night between the 28th and 29th 
April, 50, that the door of one of the vans in 
the goods train, which had passed his cabin 
was open. He informed the Station Master who 
got into touch with the next station. When the 
tram stopped at Balamau, about three stations 
from Karwa the packages in the van, whereof 


the door was found open, were checked. There 
was a shortage in the weight in each of these 
consignments. The next morning the two pre¬ 
sent oetitioners were found selling kattha in 
Hardoi railway bazar. While the two petitioners 
were engaged in settling the rate with Ram 
Ratan a dealer in 'Kattha’ in Hardoi Railway 
Station bazar, a constable came and interrogat¬ 
ed them. They-gave some explanation but when 
Questioned further, they attempted to run away 
and were caught. They were in due course 
sent up for trial. 

(4) Ahibaran Singh’s defence was that the 
whole quantity of kattha which had been taken 
to Ram* Ratan’s shop belonged to him and that 
Gckaran had nothing to do with the same. 
Gokaran also pleaded not guilty. His case was 
that he knew Ahibaran Singh & as he met him 
in the market he accompanied him to the shop 
of Ram Ratan to whom Ahibaran Singh wanted 
to sell the kattha. By way of explanation of 
his presence at the bazar, he said that he had 
been there to purchase ‘bhoosa’ for (some Court 
Inspector. 

(5) Evidence was led on behalf of the prose¬ 
cution to prove that the theft of ‘Kattha’ des¬ 
patched by the firm Babu Ram Suresh Chandra 
took place on the night between the 28th and 
29th April 1950 at some place between Rosa 
and Karwa railway station and that the Kattha 
which the accused offered to sell to Ram Ratan 
was manufactured by the firm Babu Ram 
Suresh Chandra. Reliance was further placed 
on the conduct of the accused when they 
attempted to run away on being questioned 
by the police. On behalf of Ahibaran Singh 
there is produced an invoice purporting to be 
written on a form of invoices used by a firm 
at Kanpur known as firm Narain Das Chhotey 
Lai. Ahibaran Singh called the ‘munib’ of that 
firm to prove the invoice. 

The ‘munib’s’ evidence, however, did not go 
further than this that the form on which the 
invoice was written was similar to that used 
in his firm. He was clear that it was not 
written by him nor was he in a position to say 
who had written it. On a consideration of the 
evidence on record the learned Magistrate -came 
lo the conclusion that the ‘kattha’ found in 
possession of the accused was stolen property 
and that they had not been able to furnish any 
reasonable explanation to account for their 
possession of the same. He accordingly held 
that the guilt had been brought home to the 
aroused, and convicted and sentenced them as 
already stated. The learned Sessions Judge took 
the same view. 

( 6 ) It was streneously argued by their learned 
Counsel Mr. Ram Asrey Misra that the approach 
of the two Courts below to the question that 
was before them was not correct. He contended 
that the burden of proof in a criminal case 
always lies on the prosecution. It never shifts 
to the accused, and even if Ahibaran Singh 

u£i.K n i? b , e £F ove , deflnitel y th at the Kattha 
ofcred to sell to Ram Ratan was 

m fr0 ™ Ranpur, it does not 

necessarily lead to the inference that his 
defence was false; nor can it relieve the pro- 
secution of their duty to prove 

' CD ,hat the property in possession of the 

Mt t a , cc . us ® d wa f stolen property, and 

SJ,n2P-. had C ° m ® into P osse ssio'n or 
retamed its possession with knowledge 
that it was stolen property. 

The law as propounded by the learr^ 
Counsel for the petitioners is unexceptionable. 
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It is true that in a case under S. 411 it is not 
upon the accused to prove how he came to 
possess the property which is said to be stolen 
property. The elementary principle of criminal 
law, that in all cases the burden of proof lies 
upon the prosecution to bring the guilt home 
to tiie accused, does not admit of any exception. 
The only question is whether on certain mate¬ 
rial it can be properly held by the Court that 
the accused is proved to have been in possession 
of property which was stolen property and that 
he had come into possession of such property 
or retained such property with the knowledge 
that it was stolen property. According to our 
Evidence Act, a fact is said to be proved when 
after considering the matters before it, the 
Court either believes it to exist or considers its 
existence so probable that a prudent man ought 
under the circumstances of the particular case 
to act upon the supposition that it exists. 

One of the essential ingredients of an olTence 
under S. 411 is knowledge of the accused that 
the property which is said to be stolen property 
came into his possession with the knowledge 
that it was stolen property or that he retained 
it with such knowledge. Ordinarily there can 
be no direct proof of knowledge of a fact by 
any person. This is almost invariably inferred 
from his conduct and the surrounding circum¬ 
stances. In the present case, we find it esta¬ 
blished that the kattha which the petitioners 
took for sale to Ram Ratan was manufactured 
by the firm Babu Ram Suresh Chandra. There 
is definite evidence of Ram Chandra brother of 
Suresh Chandra, that having seen the kattha 
he could say from its quality, texture, and shape 
of the cubes or lumps that it was manufactured 
by his firm. He said that the texture, variety, 
quality and shape of the cubes of the kattha 
prepared by this firm was different from that 
prepared by any other firm. 

Thus there can be no doubt that this was 
kattha prepared by the firm Babu Ram Suresh 
Chandra. It is further established from the two 
consignments of kattha despatched from Najiba- 
bad one for Shahganj and the other for Jaun- 
pur that various quantities were stolen on the 
night between the 28th and 29th of April 1950 
between Rosa and Karwa railway stations. We 
further find that the very next morning these 
two persons were found selling large quantities 
of kattha to Ram Ratan in Hardoi market. 
Karwa railway station is only six or seven miles 
from Hardoi. When questioned by the const¬ 
able, the accused gave some explanation but 
when pressed further they attempted to run 
away. 

The explanation offered by Ahibaram Singh 
that it was kattha purchased by him from the 
firm Narain Dass Chhotey Lai of Kanpur is not 
established. Not only it is not proved but signi¬ 
ficantly we find that this part of the case viz., 
that Ahibaran Singh purchased the kattha, 
which he was found selling to Ram Ratan from 
Kanpur was not disclosed till a very late stage. 
He was asked to reply to the charge framed 
against him on 28-4-1951. On that day, he 
contended himself only with saying that the 
kattha belonged to him. He was again exa¬ 
mined on 9-5-1951. Even on that day he did 
not say where he bought this kattha. 

It was only twenty days after on 29-5-1951, 
that the court was apprised for the first time 
by the production of what purported to be an 
invoice of the firm Narain Das Chhotey Lai of 
Kanpur that the kattha was purchased from 
that firm. On these facts the learned Magistrate 


held that the defence put forward by the accus 
ed was false and that the explanation furnished 
by him could not be called a reasonable ex¬ 
planation. He appears to have been materially 
influenced by two factors — the conduct of the 
accused when interrogated by the police and 
the inordinate delay in his coming forward 
with his story that he purchased the kattha 
from Kanpur. 

It cannot be said that these were factors * 
which should not influence his judgment. An 
inference in a legal trial is drawn from a long 
chain of facts. It is not essential that every 
one of these facts should by itself be sufficient 
to establish the guilt, nor can we expect that 
every one of these facts taken individually 
would lead to one conclusion. May be that some 
facts in a certain setting may lead to one 
conclusion while in another setting they may 
lead to a dilferent conclusion altogether. Having 
regard to all the circumstances, it cannot be 
said that the courts below came to an erroneous 
cor.rlusion. What is required, even in criminal 
cases, is not absolute certainty. All that is 
required is material whereon the court can 
reasonably act upon the supposition that a fact 
exists. 

(7) With regard to Gokaran it is sufficient 
to say that he did not lead any evidence to 
support the explanation given by him that he 
came to the railway station bazar to buy bhusa 
and had nothing to do with the kattha that 
was being sold to Ram Ratan. The witnesses 
called for the prosecution are definite that both 
these persons brought the kattha and that both 
of them were settling the terms with Ram 
Ratan. I am satisfied that the guilt is satis¬ 
factorily established against both the accused. 

(8) It is argued by Mr. Ram Asrey Misra ' 
that the sentence errs on the side of severity. 

I am r.ct at all .impressed by this argument. 
Cases under S. 411, especially when the pro¬ 
perty found is property stolen from a railway 
train, call for deterrent punishment and I am 
not satisfied that the sentence of nine months 
rigorous imprisonment errs on the side of 
severity. 

(9) The application is dismissed. The accused 
are on bail. They shall surrender thereto and 
serve out the unexpired portion of the 
sentence. 

B/V.R.B. Application dismissed. 
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KAUL J. 

Badri Prasad and others, Applicants v. 
State. 

Criminal Revn. No. 12 of 1952, D/- 21-10-1952. 
(a) Penal Code (18G0), S. 21(9) — Cana! 
mate is public servant. 

A canal mate who is employed by the 
Government and receives salary for carry- 
ing out the orders of his official superiors 
and in that capacity assists the canal over¬ 
seer in regulating the supply of canal 
water by keeping guls and kulabas at 
their proper place, which is a public duty 
under the Northern India Canal and 
Drainage Act, is a public servant within 
S. 21(9), Penal Code: 28 Cal 344 and AIR 
1925 Mad 1093, Rel. on. (Para 4) 

Anno: I.P.C., S. 21 N. 6. 
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(b) Penal Code (I860), S. 353 — Sentence 
— Guls placed under orders of Gaon Sabha — 
Canal mate trying: to remove them and replace 
them at proper place — Accused obstructing 
him in zeal to uphold Gaon Sabha’s order — 
Light view of the case taken — Sentence of 3 
months’ R. I. reduced to one already undergone. 

(Para 5) 

Anno: I.P.C., S. 353 N. 4. 

* S. Mohd. Hussain, for Applicants; B. L. Haul, 
for Deputy Govt. Advocate, for the State. 
CASES dTED : 

(A) (’01) 4 Cal WN 798: 28 Cal 344 

(B) (’25) AIR 1925 Mad 1093: 48 Mad 867: 

27 Cri LJ 81 

ORDER: Badri Prasad. Gur Prasad, Jagan- 
nath, Ram Prasad, Ram Singh and Mohammad 
Yakub were convicted by the Judicial Magis¬ 
trate, Rae Bareili, for offence under Ss. 147, 
341/149 and 353/149, Penal Code. Under S. 147 
they were sentenced to six months’ rigorous 
imprisonment, under S. 341/149 to a fine of 
Rs. 50/- or one month’s imprisonment each and 
under S. 353/149 to nine months’ rigorous im¬ 
prisonment each. On appeal the Sessions Judge 
of Rae Bareili acquitted Mohammad Yaqub of 
all the charges. The other convicted persons 
were also acquitted of the offence under S. 
341/149, Penal Code. Their convictions under 
Ss. 147 and 353/149 were, however, confirmed. 
The sentence under S. 147, Penal Code was 
reduced to two months' rigorous imprisonments 
and that under S. 353/149 to three months’ 
rigorous imprisonment. The sentences were to 
run concurrently. 

(2) Badri Prasad. Gur Prasad, Ram Singh, 
! Jagannath and Ram Prasad have preferred this 

revision application against their convictions 
and sentences passed upon them. 

(3) The material facts lie within a short com¬ 
pass. Canal Kulaba Na 23 is at mile 2 of 
Maharajganj Road in Rae Bareili district. A 
gul pertaining to this kulaba was removed 
from its original place and put in a different 
position by persons belonging to village Rasul- 
pur at the instance of the Gaon Sabha. Under 
orders from Radha Mohan Canal Overseer, 
Canal Mate Manohar Lai went to Rasulpur vil¬ 
lage with some labourers, and when he was 
trying to remove the gul and place it again at 
its old position, the petitioners surrounded him 
and threatened to prevent him by show of 
force. Manohar Lai and the labourers got 
frightened and had to leave the place. On these 
findings, the petitioners were convicted and 
sentenced as already stated. 

(4) There was only one point worth consi¬ 
deration which was raised on behalf of the peti¬ 
tioners. It was contended that Canal Mate 
Manohar Lai was not a public servant, within 
the meaning of that term as defined in the 

Code ‘ A n attempt was made to 
show that it was not his duty to remove the 
gul to !ts proper place. I am dear that the 
contention is without substance. Under S 21 

r!Lf Very °. fflcer in the service or Pay of the 
Government or remunerated by fees or com- 

mission for the performance of any Dublic duties 

a Canal* M S , ei T ant - “ ca nnot be disputed that 
a Canal Mate is employed by the Government 

and receives a salary for the performance of 
n PU ? Uc j d « ties - 14. Northern 

I "Anv C Si a nm Drainage l . Act * P rov Wes: 

1 0B P? er or other Person acting un¬ 
der the general or special order of a Canal 
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Officer, may enter, upon any land, building, or 
watercourse on account of which any water- 
rate is chargeable, for the purpose of inspect¬ 
ing or regulating the use of the water sup¬ 
plied and of doing all things necessary for 
the proper regulation and management of 
such canal.” 

Regulation of the supply of canal water byi 
keeping the guls and kulabas at their proper 
place is obviously a public duty under the Act 
and Manohar Lai, while discharging this duty,! 
cannot be held to be a public servant. . The 1 
full scope of the duties of a canal Mate is not 
clear, but we may take it that it was his duty 
to carry out the orders of his offi¬ 
cial superiors and in that capacity to assist the 
canal overseer in the performance of public 
duties of his office. As was observed by Prin- 
cep and Handley JJ. in — ‘Nazamuddin v. 
Queen-Empress’, 28 Cal 344 (A): 

“In that sense he would be an officer of Gov¬ 
ernment although he might not possibly exer¬ 
cise 4 anv delegated function of the Govern¬ 
ment’. Still his duties would be ‘immediately 
auxiliary to those of the Superintendent who 
is so armed’. We think that an ‘officer in the 
terms of S. 21, Penal Code, is one who is ap¬ 
pointed to some office for the performance of 
some public duty. In this sense the peon 
would come within S. 21, Cl. 9.” 

In —‘Public Prosecutor, Madras v. K. Annam 
Nayudu’, AIR 1925 Mad 1093 (B) a P. W. D. 
lascar was held to be a public servant within 
the meaning of S. 353, Penal Code and persons 
guilty of assaulting him while he was engaged 
in distributing water from an irrigation chan¬ 
nel were held liable to be convicted under that 
section. It is. therefore, clear that the peti¬ 
tioners were rightly convicted. 

(5) It has been stated that the gul had been 
placed in the field of Kandhaiya Baba under 
the orders of the Gaon Sabha and not impro-, 
bably the petitioners considered that the order 
of the Gaon Sabha should be respected and 
whatever they did was done by them in the 
zeal to uphold the order of the Gaon Sabha 
which is an authority recognised under the 
U. P. Panchayat Raj Act. Having regard to 
these circumstances, I am of opinion that the 
ends of justice will be met if w*e take a light 
view of the case and reduce the sentence pass¬ 
ed upon the petitioners to the period already 
undergone. Ordered accordingly. If thev are on 
bail they need not surrender thereto. 

B/D.R.R. Order accordingly. 
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MALIK C. J. AND V. BHARGAVA J. 

Kanpur Mazdur Congress, Applicant v. J. K. 

Weavin S MiUs Co - Ltd., Kanpur and 
another, Opposite Party. 

Civil Misc. Writ No. 65 of 1953, D/-16-1-1953 

Dis S U ^f Appellate Tribunal Act 
(19 d 0), S. 7 — Substantial question of law. 

Whether the Industrial Court was entitled 
to interfere with the punishment inflicted 
oy the management which was in accord¬ 
ance with the Standing Orders when the 
“"gl of , m ! sco ?ductagainst the employee, 
wi >. n Standing Orders was 
established, is a question of law, and not 

of feet. The question is of great importance 
and is substantial question of law either 
The Appellate Tribunal, therefore, has 
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jurisdiction to entertain an appeal against 
the order of the Industrial Court. A. I. R. 
1952 Mad 659, Distinguished. (Para 5) 

S. C. Khare, for Applicant. 

CASE CITED: 

(A) (’52) AIR 1952 Mad 659: 1952-2 Mad U 805 
ORDER: This is a Writ application under 
An. 226 of the Constitution against an order of 
the Labour Appellate Tribunal dated 19-5-52. 
The application is a belated one and even on 
that account we were inclined to dismiss it. We 
are, however, of the opinion that even on the 
merits the application has no force. 

(2) One Lalta Prasad was employed as a 
weaver in the firm of the opposite party No. 1. 
He was paid wages according to the yardage 
woven by him. To get more wages than the 
amount of work done by him entitled him to, 
he used certain fraudulent methods which were 
detected in September, 1950. The management 
after making proper enquiries dismissed him. 
There was an appeal filed before the Regional 
Conciliation Board which came to the conclu¬ 
sion that Lalta Prasad had been guilty of mis¬ 
conduct and that his previous record had also 
not been satisfactory. The Regional Concilia¬ 
tion Board was, therefore, of the opinion that 
lie was rightly dismissed. It was against the 
order of the Regional Conciliation Board 
a further appeal was filed before the Industrial 
Court. The learned Judge held that Lalta Pra¬ 
sad was guilty of misconduct which made him 
liable to summary dismissal under standing 
Order 24 (a). After having come to that finding, 
he added as follows on the question of punish¬ 
ment: 

“On the question of punishment, however, I 
am of the opinion that dismissal, under the 
circumstances, was uncalled for. Appellant 
was warned on 23-G-50, and suspended for 
one day in January 1949. It was stated at 
the bar that the appellant has put in about 
four years* service. Under the circumstances, 
agreeing with the opinion of the assessor, I 
modify the award of the Board in this way 
that Lalta Prasad would be reinstated, but 
without any pay for the period of his 
unemployment.** 

Against the order of the Industrial Tribunal 
dated 21-4-1951, there was an appeal filed under 
S. 7, Industrial Disputes Appellate Tribunal 
Act (Act XLVIII of 1950). Section 7 gives a 
right of appeal against certain specified orders 
and also in a case where the appeal involves 
any substantial question of law. The order 
passed by the Industrial Court is admittedly 
not one of the several orders mentioned in S. 7 
against which an appeal is specifically provided 
and the appeal should, therefore, have involved 
a substantial question of law before it could be 
entertained by the Appellate Tribunal. 

(3) The question raised in this Writ Appli¬ 
cation is that the case involved no question of 
law, and at any rate, it did not raise any 
substantial question of law and the Appellate 
Tribunal, therefore, had no jurisdiction to 
entertain the appeal, differ from the conclusion 
arrived at by the Industrial Court and hold that 
the order of dismissal should not have been 
set aside. 

f4) Before we deal with this argument, we 
wish to mention that we are not satisfied that 
an appeal did lie to the Industrial Court against 
the order of the Regional Conciliation Board. 
The duty of the Regional Conciliation Board, 
which consisted of a representative of the 
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workmen, a representative of the management 
and an officer appointed by the Government, 
was to bring about a settlement between the 
workers and the management. As, however, we 
are dismissing the application on the merits, it 
is not necessary for us to consider whether the 
order of the Regional Conciliation Board was 
or was not final. 

(5) The point, whether the case involved a 
substantial question of law was raised before 
the Tribunal. The Tribunal came to the con¬ 
clusion that the case did raise a substantial 
question of law. Learned counsel has urged that 
by deciding this question wrongly the Tribunal 
could not give itself, jurisdiction which it did 
not possess. We are, however, not satisfied that 
the Tribunal decided the question wrongly. The 
question of law as formulated by the Tribunal 
is, whether the Industrial Court was entitled 
to interfere with the punishment inflicted by 
the management which was in accordance with 
the Standing Orders when the charge of mis¬ 
conduct against the employee, as defined in the 
Standing Orders, was established. This clearly 
is a question of law. Jurisdiction of the Indus¬ 
trial Court to interfere with the sentence passed 
by the management, which had been approved 
of by the Regional Conciliation Board cannot 
be deemed to be a question of fact. The ques¬ 
tion is of great importance and we fail to see 
how it can be argued that it is not a substantial 
question of law either. The Tribunal has 
pointed out that there is some difference of 
opinion on the question between the various 
benches of the Tribunal and the matter was 
even referred to a Full Bench. The Tribunal, 
after considering the various decisions, deduced 
therefrom that the court should not substitute 
its judgment for the judgment of the manage- * 
ment where the misconduct has been proved 
and the order is in accordance with the Stand¬ 
ing Orders, unless the management is guilty of 
victimisation of the workman or has passed an 
order which, on the face of it, is unduly harsh. 
They quoted with approval an observation made 
in a decision by a bench of the Tribunal where¬ 
in it had said: 

“.here again the Tribunal should not 

substitute its own judgment (for the judg¬ 
ment?) of the Management unless it is ap¬ 
parent that the requirements of discipline 
and good conduct would not be prejudiced if 
a lesser punishment was awarded.” 

The Tribunal then proceeded to say that the 
Industrial Court had not kept these various 
points in mind when interfering with the 
sentence. The Tribunal had. therefore, recon¬ 
sidered the matter and, having considered the 
previous record and the past conduct of Lalta 
Prasad, it was satisfied that the order of rein¬ 
statement was wrong and the order of dismissal 
should be maintained. Even if the Tribunal was 
wrong in its conclusion, it cannot be said that 
it acted beyond its jurisdiction, nor can it be 
said that the appeal did not lie to it. 

(6) Learned counsel has laid great stress on 
a decision of a learned single Judge of*® 
Madras High Court in — ‘M. K. Ranganathan 
v. The Madras Electric Tramways (1904) Ltd., 
AIR 1952 Mad 659 (A). The learned Judge in 
that case has held that the principles enun¬ 
ciated above, which should guide the Industrial 
Tribunal and the Appellate Tribunal in inter¬ 
fering with the punishment inflicted by Jn® 
management, were taken into consideration 
both bv the Industrial Court as well as the 
Tribunal, but they differed as to the conclusion 
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on a question of fact, viz., whether applying 
those principles the order of dismissal passed 
against the workmen should or should not be 
maintained. It is not for us to say how far the 
learned Judge’s view was right. The case before 
us is entirely different. Here, the Tribunal was 
satisfied that the Industrial Court had not kept 
in view the various principles which should 
guide its decision whether the sentence passed 
i by the management should or should not be 
interfered with. 

(7) We are satisfied that the case did raise a 
substantial question of law on the findings 
arrived at by the Tribunal and there appears 
to be no reason to interfere. 

(8) The application is, therefore, dismissed. 

B/H.G.P. Application dismissed. 
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AGARWALA AND CHATURVEDI JJ. 
Chandan, Complainant-Applicant v. Babu 
and another, Accused, Opposite Party. 

Criminal Revn. No. 1678 of 1950, D/- 21-1- 
1953. 


Deorhi Begam. On 19-7-1950 at 6-30 p. m. there 
was a quarrel between Smt. Harpiari, wife of 
the opposite party Babu, and Smt. Bhauti, wife 
of the deceased Ram Dayal. The opposite party 
Babu intervened and scolded Smt. BnautL Ram 
Dayal reprimanded the opposite party Babu and 
said that he should not interfere in a quarrel 
between ladies. On this Babu became furious 
and threatened to kill some one and in further¬ 
ance of his intention ran to his room, brought 
out a knife, rushed at Ram Dayal and inflicted 
several blows on him, hitting him in the back, 
neck, arms and chest. Ram Dayal collapsed and 
died at the spot because of the serious injury 
to the left lung and cutting of the blood vessels 
of the neck and the arm. The opposite party was 
prosecuted under S. 302, I. P. C. The incident 
was amply proved by the evidence adduced by 
the prosecution. The learned Sessions Judge 
was of opinion that the case fell within Excep¬ 
tions 1 and 4 of S. 300, I. P. C. He, therefore, 
acquitted Babu of the offence of murder under 
S. 302, I. P. C. and convicted him under S. 304, 
Part II. He expressed the opinion in the course 
of his judgment that Babu neither intended to 
kill the deceased nor intended to inflict such 
bodily injury as was likely to cause death. 


. (a l F e „ naI Code (1860) > Ss - 30 °- Exceptions 
I and 4, 302 — Weapon used. 

If the injuries were caused on vital 
organs of the body by a sharp-edged wea¬ 
pon, the inference is irresistible that the 
accused intended to kill the deceased Ex¬ 
ceptions 1 and 4 were held not applicable. 

(Paras 3, 4, 5) 

Anno: Penal Code, S. 300 N. 4, 8, 26 S. 302 

I lw» 

(b) Criminal P. C. (1898), S. 439 — En¬ 
hancement of sentence. 

Accused charged under S. 302, Penal 
•-ode, but convicted under S 304, Part 2, 
and sentenced to 10 years’ imprisonment 

~ f 1 2® Co . ur t in revision cannot convict 
accused under S. 302 and enhance sen- 

eith f r I : to transportation for life or 

C .° Urt ’ o held > could not als0 

aUer conviction from S. 304 Part 2 to one 
S' 304 Part I. AIR 1 95 2 All 369 
(P. B.) and AIR 1950 All 380 Foil. 

Anno: Cr. P. C„ S. 439 N. ls/lj™. 7 ' 8) 

(c) Criminal P. C. (1898) S. 439 - Retrial 

menKf a Sp°n n f 0 by Priva J? party for enha nce- 

retrial* 

SStte*g£ ter Weight > 0ff Tara b fo? 

Anno: Cr. P. C.. S. 439 N. 25a. 

veS. ?or D OpSe-Pa r rt t P ff^ t ’ P ‘ & Chat “- 
CASES CITED: 

. N °- 
v* (B) (50) AIR 1950 All 380: 51 Cri L J 1040 

by A< oSf : e™ 3 w a revislon application 

of f ° r enhancement of sentence 

Part TT T P o haS b / en f° nvict ed under S. 304, 
s2LiS> L£3 and . sentenced to the maximum 
X? y i ars , R - 1 which could be passed 

dS2 e u»S 0Slte * part ? Babu Ram Dayal 
deceased lived as tenants in the same house at 

1953 AU./68 & 64 


(3) The view of law taken by the learned Ses¬ 
sions Judge is undoubtedly incorrect. On the 
facts proved in the case, the offence fell under 
S. 302 I. P. C. and Exceptions 1 and 4 of S. 
300 I. P. C. did not apply, it was established 
by the evidence on the record that Babu de¬ 
clared that he would kill some one, that he 
brought out a knife from his room, that he 
attacked the deceased with that knife causing 
injuries on the neck, chest and other parts of 
the body and that the injuries on the neck 
and the chest proved fatal. When a person 
causes injuries with a sharp-edged weapon, or 
a fire-arm, on vital organs of the body, the 
inference is irresistible that his intention was to 
cai^e death. When he causes these injuries 
with a lathi, the inference may still be that 
the accused intended to cause the death of the 
deceased. But sometimes in the case of few 
lathi blows causing the death of the deceased, 
that inference may not be drawn, in the pre¬ 
sent case, as the injuries were caused on vital 
organs of the body by a sharp-edged weapon, 

‘f rcsistible that the accused 
intended to kill the deceased. This was reinforced 
by the prosecution evidence that the opposite 
party Babu had declared before he made the 

attack on the deceased that he would kill some 
one* 

Exception 1 to S. 300 L P. C., does not 
?PPj y .. wh ® n the provocation was not so grave 
that it should deprive a normal man of the 
power of self-control. The question whether the 
prqvocatlon was so grave or sudden as to pre¬ 
vent the offence from amounting to murder 1 a 

mLWI" fact 85 laid down in the 
Explanation to Exception 1. No doubt, the 

murder in the present case was not premeditat- 
f Jm that Babu had no intention 

1! l r e de ? ease d before the quarrel started. 
Bu ” h f * ormed an intention to kill before he 

'P xe provocation was 

only this that the deceased said to the opposite 
party Babu that he should not interfere in a 
quarrel between the ladies. This remark was 
caned for by the action of Babu himself because 
he himself had scolded the wife of the deceased. 
?“?. i*®** toe deceased was, therefore, fully 
“d toe opposite party Babu had no 
business to get into rage over it 
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(5) Exception 4 also did not apply because 
Babu took undue advantage of the position as 
the deceased was unarmed, raid Babu further 
acted in a cruel and unusual maimer when he 
attacked an unarmed person with a knife inflic¬ 
ting severe injuries on him The Learned Ses¬ 
sions Judge was, therefore, wrong in thinking 
that Babu’s offence aid not fall under S. 302, 
L P. C. 

(6) Even if the two Exceptions applied the 
learned Sessions Judge should have at least con¬ 
victed Babu under Part I of S. 304. Assuming 
for the sake of argument that there was no 
intention to kill the deceased, still Part I of S. 
304 would apply because Babu obviously had the 
intention to inflict injuries on the deceased & did 
inflict injuries on him & the injuries inflicted were 
likely to cause the death of the deceased. The 
learned Sessions Judge in the present case, we 
regret to say, has disclosed an utter lack of under¬ 
standing of the law on the subject. 


(7) The question, however, for our considera¬ 
tion is whether we have power to alter the 
conviction of Babu from S. 304 Part II to one 
either under S. 302, I. P. C. or under S. 304, 
Part I, I. P. C. That we have no power to 
alter a* sentence of acquittal into one of convic¬ 
tion and at the same time enhance the sentence 
has been recently held by this Court in a Full 
Bench, vide —Taj Khan v. State’, AIR 1952 All 
369(A). Therefore, we cannot convict Babu 
under S. 302 I. P. C. of which offence he has 
been acquitted, and enhance the sentence either 
to transportation for Ufa or to death. 


(8) The question whether we can alter the con¬ 
viction from S. 304 Part II to one under S. 
304 Part II, depends on the answer to the 
further question whether Babu has been acquit¬ 
ted of the offence under S. 304 Part I, I. P. C. 
The learned Sessions Judge, in the course of 
his judgment, did say that Babu did neither in¬ 
tend to kill nor cause bodily injuries likely to 
cause death. There is no doubt, therefore, that 
he did intend to hold that Babu was not guilty 
under S. 304, Part I, I. P. C. This indication 
of the views of the learned Sessions Judge, in 
the course of his judgment may fairly be cons¬ 
trued to amount to an acquittal of Babu under 
that Part of S. 304 I. P. C. 

(9) In —‘Mohammad Sharif v. Rex’, AIR 19o0 
All 330(B), an accused was charged under b. 
302 I. P. C. but was acquitted of that offence 
and convicted under S. 304, Part II, I. P- C. 
It was held that the Court had no power to 
alter the conviction under Part II of S. 304. 
I P. C., to one under Part I of the same 
section and at the same time to enhance the 
sentence. 

(10) The other alternative open to us is to 
order a retrial of the case. The learned (pov 
eminent Advocate has opposed th-s course be¬ 
cause he fears that, as more than two yeare 
have elapsed from the date of the order of 
the court below, some of the crucial witnesses 
mav not be available to the prosecution. Mr. 
B S Darbari on behalf of the complainant 
Chandan insists that there should be a retrial 
We think that, although a private complamant 
mav be heard In support of a revision applica¬ 
tion for the enhancement of the sentence passed 
on an accused or for an order of retrial, the 
wishes of the State in a matter like '^ . W n “ 
the offence is really against the State and not 
against the individual, should have greater weight. 
We, therefore, do not propose to adopt the 
course suggested by Mr. Darbari. 


(11) Before we part with this case, we would 
like to mention that it is anomalous that the 
High Court should have no power to convict 
4 person of the offence of which he ougnt io 
have been convicted by the court below in the 
exercise of its re visional jurisdiction and that 
it should be forced to order retrial and thus 
be a party to a waste of public time and energy. 
It is a matter which should be set right by the 
Legislature. Let a copy of this judgment be 
sent to the Government concerned. 

(12) In the result, we dismiss the revision 
application. 

B/D.H. Revision dismissed. 
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HAR1SH CHANDRA J. 

Ram Autar, Applicant v. Udaibir Singh and 
others. Opposite Party. 

Criminal Revn. No. 1130 of 1952, D/- 13-2- 
1953. 

Criminal P. C. (1898), Ss. 435 and 146 — 
Interim Orders pending revision. 

Though the revisional jurisdiction 
under S. 435 is very wide, it does not 
confer upon a Court calling for the record 
of ar.y proceedings of an inferior Court, 
the power to pass any interim order ex¬ 
cept in a case in which a sentence has 
been passed by such inferior Court. 

Held that the order passed by the 
Sessions Judge releasing the attachment 
made in proceedings under S. 145, Criminal 
P. C. aga’inst which an application in revi¬ 
sion was pending before him was without 
jurisdiction. AIR 1949 Cal 241, Rel. on. 

(Paras 2 and 3) 

Anno: C.P.C., S. 435 N. 13; S. 146 N. 11. 
Pratap Narain Bakshi, for Applicant; D. 
Sanyal, for Opposite Party No. 1 . 

CASE CITED: 

(A) (’49) AIR 1949 Cal 241: 50 Cri LJ 471 
ORDER: In this case proceedings under S. 
145, Criminal P. C., are going on in the Court 
of a Magistrate. During the course of the 
proceedings the learned Magistrate passed an 
order directing that the property in dispute be 
attached. Against that order of attachment a 
revision application was filed in the couit of 
the learned Sessions Judge of Aligarh. After 
that application had been filed before the 
learned Sessions Judge he passed an order stay¬ 
ing attachment. But before this order could be 
communicated to the station officer of the police 
station concerned the attachment had taken 
place. When this fact was brought to the 
notice of the Sessions Judge, he passed an 
order that the attachment be released in favour 
of the person from whose possession the pro¬ 
perty had been attached and the applicant in 
the proceedings under S. 145, Criminal P. C. 
has come to this Court against that order of 
the learned Sessions Judge. 

(2) The simple point that arises in this case 
is whether the learned Sessions Judge could 
pass an Order releasing the attachment white 
an application in revision was pending before 
him.‘A perusal of S. 435, Criminal P. C. seems 
to indicate that he has no such powers. I 
revisional jurisdiction under S. 435 is very 
wide. But it does not seem to confer upon a 
court calling for the record of any proceedings 
of an inferior court, the power to pass any 
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[interim order except in a case in which a 
sentence has been passed by such inferior 
Lourt. This point was considered in the Cal¬ 
cutta case ol — ’Mukutdhari Shao v. Ajodhya 
Shao', AiR 1949 Cal 241 (A). The circumstances 
of that case were very much similar and Sen J. 
by whom the case was decided, observed— 

"The learned Sessions Judge had no jurisdic¬ 
tion whatsoever to stay the order for posses¬ 
sion granted in favour of. the fust party. 
Still less did he have any jurisdiction later 
to pass an order restoring possession to the 
second party." 

(3) I am, therefore, of the opinion that the 
interim orders passed by the learned Sessions 
Judge of Aligarh on 15-7-1952, ar.d 31-7-1952, 
respectively were passed without jurisdiction 
and accordingly allow the revision and set them 
aside. The property in dispute will remain 
under attachment meanwhile. The learned 
Sessions Judge may, however, deal with the 
revision application pending before him and 
pass such orders as he may consider necessary. 

B/D.R.R. Revision allowed. 
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P. L. BHARGAVA J. 

Shiv Dutt and another, Plaintiffs-Appellants 
v. Ghasita and others, Defendants-Respondents. 
Second Appeal No. 1310 of 1948, D/- 3-12-51. 
T. P. Act (1882), Ss. 105 and 107 — Kabuliat 

AIR 1924 m 514 and air 

1943 All 279, Rel. on. (P ara i 4) 

Anno: T. P. Act, S. 105 N. 9, 14. 

i M. L. Chaturvedi, for Appellants; V D. Bhar¬ 
gava, for Respondents. 

CASES CITED: 

<’ 24 ) Am 1924 All 514: 46 All 303 
(B) (43) AIR 1943 All 279: 208 Ind Cas 422 
JUDGMENT : This is a plaintiffs’ appeal. It 
arises out of a suit for possession of land and 

srvi oi r s? t for a peri ° d ° f six 

years. The facts are these : On 25-2-1891 a 
registered •quabuliat was executed by the prede- 
oessor-m-interest of Phonda, defendant l hi 

thU U ^nh,m Q e .- Plaintlffs ’. predecessor ‘ in * tiUe & under 
this qabuhat payment of rent at Rs 3/- oer 

annum was agreed upon. Defendants 2 to ^4 

ovf ? le sul) -tenants of the land on behalf of 

Phonda. Under the terms of the ’qabuliat Phonda 

tlm land 1 \°h mak , e ,kham ' constructions on 
the land and the value of the contructions was 

not to exceed Rs. 50/, it was also provided ta 

thP iflnd U • t i at ; 11 at any time the owner 5 

the land d ph^nrt a t ° 0bt fi n back Possession over 
tne land, Phonda, would receive Rs. 50/- for 

toe constructions made by him. Phonda 

possession of the land and made certain ™ 

structlons thereon. On 2-5-1945. Phonda «ecStad 

jpgs* SS2S.' 

(2) After the execution of the salp Hpph 
■SSK f ^ favour of Ghasita in 1945 the plain- 

r I« 
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alleged that the lease was determined by for¬ 
feiture; consequently, the defendants were lia hie 
to ejectment. In the alternative, it was alleged 
in tne p.aint tnat tne p:aintiils were also en¬ 
titled to the relief claimed on the basis of their 
titie. 

(3) The suit was contested by Ghasita, defen¬ 
dant 5, alone. The defence put forward by hi re 
was that he had purchased only the materia!* 
ol the house standing on the land in dispute 
that the transfer of the proprietary right in tte 
land was never contemplated by the parties £» 
the sale deed; that the lease was not determined 
by forfeiture; that he was entitled to the bene¬ 
fit of the provisions of S. 114, T. P. Act; that 
Phonda and after the transfer by him in In* 
favour he was the permanent lessee of the 

in dispute and as such he was not liable t* 
ejectment; and that the notice issued by ite 
plaintiffs was invalid. 

(4) The suit was tried by 1 the Munsif r£ 
Mathura, who found that there was no lease; 
but even if the ‘qabuliat could be any evident 
of a lease Phonda was not a permanent lesae 
of the land in dispute; that Phonda hzeizg 
transferred the land in suit along with the hous» 
the plaintiffs were entitled to determine ite 
lease by forfeiture; that S. 114, T. P. Act had 
no application to the facts of the present cs*c»- 
and that the notice issued by the plaintiffs ws® 
valid. In the result, the learned Munsif decraaS 
the suit for ejectment and for recovery of 
18/- as arrears of rent. 

(5) Ghasita, defendant 5, preferred an appeai 
against the decision of the trial Court and fix 
learned C.vil Judge of Mathura, who heard tix 
appeal, dismissed the suit for ejectment am* 
maintained the decree for recovery of arrear* 
of rent. The findings recorded by the learned 
Civil Judge were that there has been no m-h 
denial of plaintiffs’ title on the part of Phcax& 
or Ghasita, which might entitle the plainly 
to determine the lease by forfeiture; that Ox 
qabuliat affords good evidence of the contaefc 
of tenancy, and it shows that there was a we- 

ease: and that toe notice issued by the 
plamtiffs was valid but ineffective, inasmuch s 
Phonda was a permanent lessee. 

b y the plaintiffs, the mam 
point which has been raised on behalf of Hr* 
appellants is that the plaintiffs’ case was ha*d 
upon a ’qabuliat’ and not on any leaS- 
he position of Phonda and hi. t a£e ^5 
that o' a , mere licensee and not of a taw? 
and that the rights of a licensee were not laxC 
ferable and as such the sale by PhSnd. £ 

:w “P - * s; 

(7) A reference to the pleading tn t-v,;.. __ 

winch terminated his rights as a teSuTVttj 
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next paragraph of the plaint reference was made 
to the provisions of S. 111(g), T. P. Act. In order 
to controvert these allegat.ons it was alleged on 
behalf of the contesting respondent that the 
position of Phonda was really that of a per¬ 
manent lessee. 

(8) On the pleadings of the parties the contest¬ 
ing respondent, Ghasita, having denied all the 
plaint-allegations a question arose whether the 
relationsh.p of lessor and lessee existed between 
the plaintiffs on the one hand and Phonda or 
Ghasita on the other. As far as the ‘qabuliat’ 
is concerned, the trial Court rightly observed 
that the •qabuliat’ was not a lease; and that, 
in any case, it did not confer upon Phonda the 
rights of a permanent lessee. The learned Civil 
Judge was wrong in saying that the ’qabuliat’ 
was good evidence of a lease and that it created 
a permanent lease. The learned Judge entirely 
overlooked the relevant provisions of the T. P. 
Act; and also the tenns of the ‘qabuliat* itself. 

(9) Section 105 T. P. Act is in these terms : 

’ A lease of immoveable property is a transfer 
of a right to enjoy such property, made for 
a certain time, express or implied, or in per¬ 
petuity, in consideration of a price paid or 
promised, or of money, a share of crops, 
service or any other thing of value, to be 
rendered periodically or on specified occasions 
to the transferor or by the transferee, who 
accepts the transfer on such terms.” 

No such transfer is alleged in this case, and the 
•qabuliat’ is not such a transfer, and it cannot, 
therefore, be treated as a lease. Section 107, 
T. P. Act lays down that a lease of immoveable 
property from year to year, or for any term 
exceeding one year, or reserving a yearly rent, 
can be made ’only’ by a registered instrument. 
These two sections when considered together 
clearly show that there must be a transfer, and 
in the case of a lease from year to year, like 
the one in this case, a transfer by means of a 
registered instrument, in order to constitute a 
valid lease. 

(10) Learned counsel for the appellants invited 
my attention to the amendment made in 1929 
in S. 107, T. P. Act whereby the following para¬ 
graph w'as added thereto ; 

“Where a lease of immoveable property is made 
by a registered instrument, such instrument or, 
where there are more instruments than one, 
each such instrument shall be executed by 
both the lessor and the lessee.” 

This paragraph was added long after the ‘qabuliat’ 
in the present case was executed; but apart 
from it in view of the provisions of Ss. 105 and 
107 T. P. Act, a document had to be executed 
by ’ the transferor when making a transfer of 
immoveable property in the nature of a lease. 
As already stated, there was no such transfer 
in this case. Consequently, the relationship of 
lessor and lessee did not come into existence by 
the execution of the ‘qabuliat. and the reference 
in the plaint to the said ‘qabuliat* by the plain¬ 
tiffs was of no consequence. 

(11) A reference to the terms of the ‘qabuliat’ 
goes to show firstly that Phonda was liable to 
ejectment in the event of non-payment of rent. 
Secondly, the ‘qabuliat’ provided for ejectment 
at the option of the transferor, and a provision 
was made for payment of compensation for the 
constructions made on the land. Thirdly, Phonda 
was permitted to leave the land at his option 
and to remove the constructions made thereon. 
Lastly, it was agreed that only a ’kham’ house 
would be constructed on the land and the value 


of the constructions would not exceed Rs. 50 
The terms embodied in the ‘qabuliat’ do not 
contain any provision that Phonda was to 
occupy the land permanently. Having regard to 
the terms on which Phonda was given the land, 
it is difficult to hold that any permanent rights 
in the land were granted to Phonda. He was 
only allowed to hold the land for an unspecified 
period. 

(12) It follows, therefore, that in the present" 
case the relationship of lessor and lessee was 
not created under the ‘qabuliat’; and it is not 
possible to hold that Phonda ever became a per¬ 
manent lessee of the land in dispute. 

(13) Now, if the relationship of lessor and lessee 
did not, in fact, exist between the plaintiffs and 
Phonda or Ghasita, there was no question of 
determination of any lease by forfeiture under 
S. 111(g), T. P. Act. That being so, the mere 
allegation in the plaint about forfeiture was of 
no consequence; and it could not give any 
cause of action for the suit by the plaintiffs. 
The plaintiffs, however, claimed, in the alterna¬ 
tive, to eject the defendants as trespassers on 
the basis of their title. The contesting respon¬ 
dent unsuccessfully resisted this claim on the 
ground that Phonda was a permanent lessee. 

(14) On behalf of the appellants it has now 
been contended that the position of Phonda was 
that of a bare licensee and as such he was not en¬ 
titled to transfer by sale of the land in dispute 
or the constructions made thereon. This case was 
not set-up in the plaint; but, inasmuch as even 
a registered ‘qabuliat’ cannot be considered a 
lease as defined in S. 105, T. P. Act —‘vide, 
Kedar Nath v. Shankar Lai’, AIR 1924 All 514(A); 
and in the absence of a valid lease the position 
of a transferee is merely that of a licensee, as j 
pointed out by this Court in —‘Anand Sarup 
v. Taiyab Hasan’, AIR 1943 All 279(B), on the 
facts established in this case, the plea can be 
raised by the plaintiffs. The defendants, how¬ 
ever had had no opportunity to raise their ob¬ 
jection to the said plea, in the absence of any 
clear pleadings. As the position of the contes¬ 
ting respondent in relation to the land in dis¬ 
pute has to be determined and it has also to 
be decided (1) whether as owners of the land 
the plaintiffs are entitled to eject him and ( 2 ) 
whether having made the constructions which 
now stand on the land Phonda or his transferee 
is entitled to be ejected in this suit, the matter 
must be reconsidered on the assumption that the 
position of Phonda was that of a bare licensee. 

(15) As the case has not been approached 
from a right angle and the decision of the Court 
below cannot be supported, in view of the find¬ 
ings recorded above, this appeal must be allowed 
and the decision of the Court below set aside. 
Accordingly, the appeal is allowed, the decree 
passed by the Court below is set aside and the 
suit is remanded, through the lower appellate 
Court, to the trial Court for disposal according 
to law after deciding the following questions : 

1. Whether Phonda had any right to transfer 
the land in dispute. 

2. What is the nature and effect of the con. 
structions made on the land in suit? and 

3. Whether Ghasita is liable to ejectment from 
the land in suit. 

The costs here and hitherto will abide the ulti¬ 
mate result. 

C/V.B.B. Case remanded. 
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A.I.R. 1953 ALL. 501 (Vol. 40, C.N. 241) 

MALIK C. J. AND MUSHTAQ AHMAD J. 

Kundan Singh and others, Defendants-Appel- 
Jants v. Hardan Singh, Plaintiff-Respondent. 

Letters Patent Appeal No. 4 o£ 1948, D/- 
20-11-1951; from judgment of Sapru J., in S. A. 
Nos. 98 and 99 of 1944, D/- 1-12-1947. 

(a) Limitation Act (1908), Art. 144 — Usu- 
1 fructuary mortgage by manager of joint Hindu 

family without legal necessity — Other member 
having knowledge of mortgage — Mortgagee’s 
possession must be deemed to be adverse to 
such member. (Para 11) 

Anno: Lim. Act, Art. 144 N. 60. 

(b) Evidence Act (1872), S. 112 — No satis¬ 

factory evidence that even during the period 
that the wife was living with another parson 
her husband had nothing to do with her — 
Child born must be presumed to be son of the 
husband. (Para 9) 

Anno: Evidence Act, S. 112 N. 6 . 

Anangpal Gupta, for Appellants; H. C. Sharma 
and S. B. L. Gaur, for Respondent . 

MALIK, C. J. : Th.s is a letters patent appeal 


during the period when Hardan Singh could 
have been begotten? . 

The learned Judge directed the lower Court to 
decide the other issues that it had left undec.ded. 

( 6 ) The lower Court answered the first issue 
in the affirmative and on the second issue Its 
finding was that there was no evidence on the 
record that Harlal Singh had no access to his 
wife during the period when Hardan Singh could 
have been begotten. As regards the other issues 
that it had left undecided it held that the 
auction sale in favour of defendant 2 was binding 
on the family as the property had been sold to 
pay off the debts of the father Harlal Singh and 
that the mortgage in favour of defendant 3 was 
not proved to be for legal necessity. 

(7) The learned Judge on return of the findings 
held that in view of S. 112, Evidence Act, Hardan 
Singh must be presumed to be a son of Harlal 
Singh and that, as it was not established that 
Hardan Singh's claim was barred by limitation, 
the suit must be decreed as against defendant 3 
but dismissed as against defendant 2. The learned 
Judge gave leave to appeal under the letters 
patent, and the defendants, other than defendant 
2 , have filed this appeal. 

( 8 ) Mukhtar Singh, defendant 1, died during 
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plaintiff was not a party to the execution pro¬ 
ceedings he was not bound by the same. On 
these allegations the plaintiff claimed possession 
of a half share in the property in suit. 

( 2 ) The suit was contested by all the three 
defendants and it was alleged that Hardan Singh 
was not a son of Har Lai Singh. The defen¬ 
dants' case was that Har Lai Singh’s wife Bhup 
Kuer had become unchaste and that Har Lai 


conclusive proof that he is the legitimate son 
of that man unless it can be shown that the 
parties to the marriage had no access to each 
other at any time when he could have 
been begotten." 

We have no evidence as to the year when Sm. 


Singh had turned her out about the year 1895 Bhup Kuar was married to Harlal Singh, but it 
Bhup Kuer thereafter filed an application for ls not dis Puted now that Mukhtar Singh was 
maintenance under S. 488, Criminal p c which bom in 1892 and was a son of Harla * Singh by 
was dismissed by the Magistrate on the grounds Bhup Kuar - Tt 08X1 also be accepted that Harlal 
that she was living in adultery with one Umrao sblgh and Bhup Kuar had fallen out and by 
Singh and that Hardan Singh had been born of 1895, Bhup Kllar had been turned out by Harlal 
this adulterous intercourse on l-tf-1903. It was s * ngb * that Umrao Singh was a neighbour who 
alleged in the alternative that the mortgage and had bls house J ust opposite to the house of Har- 
the auction sale were binding on the plaintiff lal sblgb and that Bhup Kuar was a woman of 
as they were for legal necessity to pay off ante- bad ch^cter. In the case brought under S. 
cedent debts. 488, Criminal P. C. in 1895 Harlal Singh had 
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>?ILate Court held in the circumstances that 
^here was no satisfactory evidence that even 
luring the period that Bnup Kuar was liv.ng with 
Umrao Singh her husband Harlal Singh had 
'pothing to do with her. The finding of the lower 
appellate Court that it was not proved that 
Harlal Singh had had no access to Bhup Kuar 
about the time when Hardan Singh couid have 
been begotten is a finding of fact and it is 
binding on this Court, The learned Judge was, 
therefore right in coming to the conclusion that 
Hardan Singh must be presumed to be a son of 
Harlal Singh in accordance with the provisions 
of S. 112, Evidence Act. 

(10) Tne result of this finding is that when 
Harlal Singh died in 1920 he left two sons. 
Mukhtar Singh and Hardan Singh. There is no 
allegation that there was a separation between 
them. Hardan Singh as a matter of fact, was 
aged only seventeen at the time of Harlal Singh’s 
death. There being no evidence and no sugges¬ 
tion that there was a separation between Mukh- 
tar Singh and Hardan Singh. Mukhtar Singh 
cculd execute the mortgage dated 20-12-1927, in 
favour of defendant 3. Zabar Singh, only for legal 
necessity. The finding that there was no legal 
necessity is also a finding of fact. 

(ID As regards the plea of limitation, the 
learned single Judge held that the case was not 
governed by Art. 142 and was governed by Art. 
144 and, as there was no evidence of ouster or 
of dispossession of Hardan Singh to his know- 
Jtedge, the suit was not barred by limitation. The 
suit having been dismissed against defendant 2 , 
Tej Singh, and he having submitted to the decree 
it is not necessary to consider the effect of the 
auction sale. But mortgage of 20-12-1927, was a 
usufructuary mortgage, and the mortgagee, Zabar 
Singh, was put in possession of the property and 
he had remained in possession for about fifteen 
years when the suit was filed on 4-7-1942. The 
plaintiff could not claim that he had no know¬ 
ledge of this mortgage, and the mortgagee’s pos¬ 
session from 1927 must be deemed to be adverse 
*to the plaintiff. The plaintiff should not, there- 
iare, have been given a decree for dispossession of 
Zabar Singh. 

(12) We, therefore, allow this appeal in part 
and modify the decree passed by the learned single 
Judge only to this extent that we give to the 
plaintiff a declaration that he was the owner of 
a half share in the property which was mortgaged 
to Zabar Singh, defendant 3, but the mortgage 
not having been challenged within twelve years 
and the mortgagee having been allowed to remain 
in possession for more than twelve years, the 
plaintiff has no right now to claim possession 
of the* property in the possession of Zabar Singh 
without redeeming it. 

(13) So far as appellants Kundan Singh, Sm. 

Lado and Zabar Singh are concerned, we modify 
the decree for costs passed by the learned single 
Judge and direct that they, the appellants, as 
well as the plaintiff shall bear their own costs 
in all the Courts. Our order shall not affect the 
order as regards costs in favour of defendant 2. 
C/D.H. Order accordingly. 


AJ.R. 1953 ALL. 502 (Vol. 40. C.N. 242) 
(LUCKNOW BENCH) 

KAUL J. 

Shafi, Appellant v. The State. 

Criminal Apoeal No. 280 of 1951, D/- 
7-I0-I952. 

.(a) Criminal P. C. (1898), S. 367 — Appre¬ 
ciation of evidence. 


The mere fact that the prosecution wit¬ 
nesses try to conceal from the Court certain 
fact which was brought out in the defence 
should not be allowed to detract from the 
weight to be attached to their testimony 
relating to the occurrence which formed 
the subject matter of the trial. (Para 6) 
Anno: Cr.P.C., S. 367 N. 6. 

(b) Criminal P. C. (1898), Ss. 252 and 286 
— Non-examination of prosecution witness 
mentioned in first informa.ion or delay in 
examining witnesses before police do not affect 
credibility of prosecution story unless prosecu¬ 
tion has had opportunity to explain — (Evi¬ 
dence Act (1872), S. 114, ill. (g)).- (Para 7) 

Anno: Cr. P. C., S. 252 N. 5; S. 286 N. 6; 
Evi. Act, S. 114 N. 11. 

(c) Penal Code (1860), S. 376 — Sentence — 

Accused young man of 20 years committing 
rape on a girl of 14 — Deterrent sentence 
though called for, sentence of five years reduc¬ 
ed to one of three years — (Criminal P. C. 
(1898), S. 32). (Para 10) 

Anno: Cr. P. C., S. 32 N. 3. 

Hakimuddin ar.d P. I. Varghese, for Appel¬ 
lant; P. N. Chaudhary, Deputy Govt. Advocate, 
for the State. 

JUDGMENT: Shafi, a young man of 20, was 
convicted by the learned Assistant Sessions 
Judge of Sitapur under S. 376, Penal Code for 
having committed rape upon Shanti, a girl 
aged 15 or 16 years, and sentenced to five years’ 
rigorous imprisonment. He comes up in appeal. 

(2) The prosecution story as found esta¬ 
blished at the trial was as follows: 

(3) On the morning of 15-7-1950, at about 6 
or 6-30, Mst. Shanti who is a resident of 
Baragaon went out to ease herself near a tank 
about 20 or 25 paces from her house. The 
tank is situated at the back of the house of 
one Debi Prasad and the place appears to be 
screened from public view on account of the 
existence of some bamboo clumps and bushes. 
After the girl had finished and was returning 
home, the accused came, caught hold of her, 
threw her down and overcoming all resistance 
that was offered by her, removed her dhoti 
and committed rape upon her. The girl raised 
an alarm which brought Debi Prasad P. W. 3 
and Ram Ghulam P. W. 2 to the spot. They 
saw Shafi in the act. Seeing them come, he 
left the girl and attempted to run away but 
was chased and caught by these two persons. 
The girl went to her home and shortly after 
the accused, the girl as well as her husband and 
the two witnesses Ram Ghulam and Debi Pra¬ 
sad, proceeded to the house of the surpanch 
where a report of what had happened was 
reduced to writing. These persons then pro¬ 
ceeded to the police outpost at Baragaon. While 
on their way, they met the village chaukidar 
and constable Sri Krishen. The accused was 
handed over to them. The constable and the 
chaukidar then took these persons as well as 
the accused to police station Maholi 7 miles r 
distant — and handed over the written report 
prepared by the sarpanch to S. I. Bhaewan 
Sarup. A first information report was recorded 
on the basis of written report handed over to 
the S. I. Bhagwan Sarup. The dhoti which the 
girl was wearing at the time of the report and 
which was still on her person was taken over 
by the investigation officer. 

(4) In due course the accused was challaned 
and committed to the Court of Session. He 
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the charge. His defence adverse to the prosecution case can be drawn, 
iUp rase concocted aeainst Horn the fact that he was not called as a 


pleaded not guilty to the charge. His defence 
was that this was a false case concocted against 
him by the prosecution witnesses who were 
inimical to him. According to him there was 
some parti land measuring 1 or 1} bighas to 
jhe south east of Dcbi Prasad’s house which 
was used as a ghoora (place for storing refuse) 
by the village people. That about three or four 
vears before the occurrence Shafl’s brother 
1 Karim obtained a lease of this land from the 
Zamindar and brought it UJ)der cultivation. 
The village people, including the prosecution 
witnesses, could therefore no longer use it as 
their ghoora and this led them to entertain 
hostile feelings against Shaft and his brother. 
In the statement made by Shaft before the 
Committing Magistrate this defence was fur¬ 
ther developed. He stated that inasmuch as he 
did not allow the prosecution witnesses to use 
the land for which his brother had obtained 
a lease from the Zamindar as their ghoora, they 
had formed a party against him. That on the 
morning of the occurrence while he was going 
to his sister-in-law and was at mile 2 of the 
canal which passes by the village, the prose¬ 
cution witnesses caught hold of him ar.d be¬ 
laboured him; that the S. O. of Mitauli police 
station and the sarpanch of village Dhakia 
arrived on the spot and got him released. He 
added nothing to this statement in the Court 
of Session. 

(5) The learned Assistant Sessions Judge 
accepted the evidence of the prosecution wit¬ 
nesses, disbelieved the defence version and 
convicted and sentenced the appellant as 
already stated. 

(G) It was contended by the learned counsel 
f at the hearing of the appeal that the evidence 
of the prosecution witnesses, who were inimical 
to his client was untrustworthy and should not 
have been relied upon. He pointed out that a 
perusal of the report prepared by the Sarpanch 
Ex. 1 would suggest that actually there was no 
rape committed, but at the worst there was 
an attempt at raping Shanti and the story that 
a rape was actually committed was an after¬ 
thought and a latter development. I am unable 
to attach much weight to this argument. The 
report prepared by the Sarpanch specifically 
mentioned that Shafi thrust his male organ into 
the private parts of the girl whom he had 
made the victim of his lust. A reference in 
the course of argument was also made to the 
attempt made by the prosecution witnesses to 
conceal from the Court the fact that there 
formally existed a ghoora on the land for 
which a lease had been obtained by Shaft’s 
brother Karim three or four years ago, and it 
v/as contended that the prosecution witnesses 
were not truthful persons. It must be conceded 
tnat such an attempt was made by the pro¬ 
secution witnesses, but I agree with the learned 
Assistant Sessions Judge that this should not 

S-Sty®? l ° detract from the weight to be 
attached to their testimony relating to the 

. Su m?i C * "' hlch r ,^°V ned the subject matter of 
> „ h,s trial. Ram Ghulam and Debi Prasad were 
eye-witnesses of the occurrence. They fully 
corroborate the evidence given by the girl of 

th«J. he ^ was P0u , nccd HP° n b y the appellant, 
d T n antl „ ra P ed - Reference was also 

His; b L appeUant ’ s ,earned counsel to the 
aiiure of the prosecution to examine Sukhwa 

who was one of the witnesses named in the 

Sn rep , ort ., No question having 

1 the . investigating officer why 
■Sukhwa was not produced, no inference 


witness. , , .. 

(<) Mr. Hakimuddin learned counsel for the 
appellant invited my attention to the delay in 
tne examination of the main prosecution wit¬ 
nesses by ihe police. The occurrence took place 
on 15-7-H'JO. The main witnesses belonged to 
village Baragaon. They do not appear to have 
been examined for six or seven days. No 
question having been put to the investigating 
officer in respect of the delay in examining 
incse witnesses while he was in the witness- 
box, it would be wrong to draw any inlerence 
adverse to the prosecution lrom this circum¬ 
stance. 

(«) It was faintly argued that the Court 
might also consider if this was not a case of 
sexual intercourse having been committed with 
Shanti with her consent. No such plea was 
taken by the accused in his statement either 
before the Committing Magistrate or in the 
Court of Session. It was a case put forward 
by tne learned counsel on behalf of his client. 
The torn dhoti of the girl which was exhibited 
as also the injuries found upon her person 
when she was medically examined clearly nega¬ 
tive any inference of consent on her part. It 
was pointed out by the learned counsel that 
the girl was medically examined 30 hours after 
the occurrence and so much importance cannot 
be attached to the injuries found upon her 
peison. I am unable to follow this argument. 
She was made the victim of rape on the morn¬ 
ing of the 15th July. The first information 
report of the occurrence was recorded at police 
station Maholi the same day before noon and 
she was sent up for medical examination to 
Sitapur the head quarters of the district. She 
was medically examined on the 16th, i.e., the 
next day after the occurrence. There is no 
delay in her mddical examination. 

(0) I agree with the view taken by the 
learned Assistant Sessions Judge that the evi¬ 
dence of Shanti corroborated as it is by P. W. 
2 Ram Ghulam and P. W. 3 Debi Prasad is 
wholly trust-worthy and the offence is brought 
home to the accused. 

(10) It appears to me, however, that the 
sentence passed by the learned Assistant Ses¬ 
sions Judge errs on the side of severity. It Is 
true, as pointed out by him, that the circum¬ 
stances of the case call for a deterrent sen¬ 
tence. Shaft is a young man of 20 and I am 
of opinion that the ends of justice will be met 
if the sentence is reduced from five years to 
three years rigorous imprisonment. The appeal 
is dismissed except in so far that while main- 
taming his conviction as recorded by the 
learned Assistant Sessions Judge, I reduce the 
sentence passed upon him from five years to 
three years’ rigorous imprisonment. 

C/K.S. Sentence reduced. 

A.I.R. 1953 ALL. 503 (Vol. 40, C.N. 243) 
BRIJ MOHAN LALL J. 

Loknath Misir and others, Defendants-AD- 
pellants v. Smt. Daulta Kuer and others, Res¬ 
pondents. 

Civil Revn. No. 1428 of 1951, D/- 17-12-1952. 

L L Act (1882), S. 60 — R : ght of rcdcniD- 
— (Civil P. C. (1908), O. 34 R. I)"*— 

sw‘ Afrriral,urists ’ Relief Act (27 of 1934), 

A preliminary decree passed under O. 34, 
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R. 7 (as it stood before its amendment in 
1929) by itself does not put an end to a 
mortgagor’s right to redeem even if it 
purports to say so. Even under the law as 
it stood prior to the amendment, a final 
decree had to be passed under O. 34, R. 8, 
before the right to redeem could be lost. 

In the absence of such a final decree, the 
right of redemption remains intact, under 

S. 60, T. P. Act, notwithstanding the pre¬ 
liminary decree and the mortgagor as well 
as his lessee against whom the preliminary 
decree is passed are entitled to apply under 
S. 12, U. P. Agriculturists’ Relief Act. AIR 
1950 All 88, Rel. on; 24 All 44 (FB), Expl.; 

29 All 481, Disting. (Paras 4, 5, 7) 

Anno: T. P. Act, S. 60 N. 26 Pts. 2 to 4. 

S. K. Varma, for Appellants. 

CASES CITED: 

(A) (’50) AIR 1950 All 88: 1950 All WR 189 

(B) (’07) 29 All 481: 4 All LJ 447 

(C) (’01) 1901 All WN 194: 24 All 44 (FB) 

JUDGMENT: This is an application in 
revision by the defendants mortgagees arising 
out of a claim brought under S. 12, U. P. 
Agriculturists’ Relief Act. The mortgage sought 
to be redeemed was a possessory mortgage and 
was executed on 28-5-1909 by one Sm. Daulata 
Kunwar in favour of two persons, viz. Gaya 
Rai and Prayag Dube. Padam Nath, the pre¬ 
decessor-in-interest of the present applicants, 
acquired the mortgagee rights by pre-emption 
and took possession of the mortgaged property 
as a usufructuary mortgagee. Later on, Sm. 
Daulata Kunwar executed a lease of the mort¬ 
gaged property in favour of two persons, viz., 
Jagarnath Singh and Sri Bahadur Singh. The 
lessees brought a suit No. 231 of 1922 for 
redemption of the mortgage. Shrimati Daulata 
Kunwar was arrayed as a defendant to that 
suit. The predecessors of the present applicants 
were the main defendants to that suit. On 
27-9-1923 the suit was decreed. A preliminary 
decree was prepared under O. 34, R. 7 direct¬ 
ing the then plaintiffs to pay a sum of Rs. 
1700/- till 27-3-1924. It was also stated in the 
decree that, in case the payment was not made 
within the aforesaid time, the right of redemp¬ 
tion would be extinguished. No payment what¬ 
soever was made. The present claim for re¬ 
demption under S. 12, U. P. Agriculturists’ 
Relief Act was brought in 1949 by three per¬ 
sons, viz. Shrimati Daulata Kunwar and the 
aforesaid two lessees. Various pleas were taken 
in defence. But the only one which is material 
for the purposes of the present revision was 
that the decision in Suit No. 231 of 1922 
operated as res judicata and the right to re¬ 
deem had been extinguished. 

(2) Both the Courts below have taken the 
view that the lessees’ right to redeem has been 
extinguished by reason of the aforesaid decision 
and that that decision operates as res judicata. 
They are, further, of the opinion that Sm. 
Daulata Kunwar*s right is not so extinguished. 
The claim for redemption has therefore been 
decreed in favour of Sm. Daulata Kunwar only. 

(3) The point urged by the learned counsel 
for the applicants is that not only the lessees’ 
right but also the right of Sm. Daulata Kunwar 
bas been extinguished as a result of that deci¬ 
sion. It is argued that that decision operates 
as res judicata against the lessees and also 
against Sm. Daulata Kunwar as res judicata 
between co-defendants. 


(4) The decree that was prepared in Suit 
ao. 231 of 1922 was not in accordance with 
law. In accordance with O. 34, R. 7, as it stood 
before the amendment of 1929, the decree 
should have said that in the event of non-pay¬ 
ment the mortgaged property would be sold 
Foreclosure was not a penalty which, under the 
law as it then stood, could be imposed on the 
defaulting mortgagor. After the aforesaid 
amendment the Court can neither order sale 
nor foreclosure when a mortgagor under a usu¬ 
fructuary mortgage fails to make a deposit 
within the time allowed by law. But the pre¬ 
sent case is to be decided according to law as 
it stood prior to the said amendment. Under 
that law the penalty to be imposed on the 
defaulting mortgagor was, as already stated, 
that the mortgaged property should be sold. 

But that was not mentioned in the decree and 
a penalty of a wrong nature, not warranted by 
law, viz., that the right to redeem would be 
foreclosed, was mentioned in the decree. It is 
argued by the learned counsel for the applic¬ 
ants that since the Court, rightly or wrongly, 
imposed that penalty and since the decree was 
not appealed against, the right to redeem has 
been extinguished. With this contention I am 
unable to agree. Even in cases where the 
penalty of foreclosure is rightly imposed, e.g. 
in the case of mortgages by conditional sale, it 
is not the preliminary decree itself which 
extinguishes the right of redemption finally. 
Even under the law as it stood prior to the 
amendment, a final decree had to be passed ( 
under O. 34, R. 8, before the right to redeem 
could be lost. The preliminary decree simply j 
indicated what consequences would follow in 
the event of non-payment of the mortgage 
money. But those consequences did not take 
effect automatically on default of payment 
within the prescribed time. The passing of the 
final decree was a condition precedent to the 
coming into existence of those consequences. 
Had it been the intention of law to let those 
consequences follow automatically, it would 
have been unnecessary to enact Rule 8, Order 
34 which provides for the preparation of the 
final decree. I am, therefore, of the opinion 
that even in cases where the Court could legi¬ 
timately include a clause in the preliminary 
decree to the effect that in case of non-payment 
of the mortgage-money by the depositor the 
right to redeem would be lost, such right could 
not be extinguished unless the final decree was 
passed. Much less such a right could be lost 
by a preliminary decree in which this clause 
was improperly included. 

(5) Section 60, T. P. Act lays down that at 
any time after the principal money has become 
due the mortgagor has a right to redeem, pro¬ 
vided that the right conferred by this section 
has not been extinguished by an act of the 
parties or by decree of a Court. There is no 
question of the right being extinguished by an 
act of the parties in the present case. The 
decree of the Court also did not, as held above, 
extinguish the right. Therefore, the right off 
redemption remained intact, notwithstanding j ^ 
the preliminary decree passed in the aforesaid* 
terms in Suit No. 231 of 1922. 

(6) I am fortified in the view taken by me 
bv the case of — ‘Suraj Bali v. Rang Bahadur’, 
AIR 1950 All 88 (A). In that case also it was 
held that unless the final decree was passed, 
the right to redeem could not be extinguished. 

(7) Reliance was placed by the learned coun¬ 
sel for the applicants on the case of — ‘Lach- 
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man\ Singh v. Madsudan’, 4 All LJ 447 (B). 
That vase is clearly distinguisnable on facts, 
wbat had happened in that case was that a 
preliminary decree was passed, under S. 92, 
T P AcV (which corresponded to the present 
0 34. R.\7) as it stood before its repeal in 
1908, on payment of a sum of Rs. 2555. The 
deposit was made. The mortgagors took posses¬ 
sion. The mortgagee went up in appeal. The 

^appellate Court enhanced the amount to be paid 
by the mortgagors. This extra payment was 
not made by the mortgagors. The mortgagee, 
then put in an application under S. 93 (which 
corresponded to present O. 34, R. 8) got back 
possession and refunded the amount to the 
mortgagors. The latter took back the amount 
and the mortgagee went into possession. It was 
held that a subsequent suit for redemption 
brought by the mortgagors wa$ untenable. The 
reason is obvious. The matter did not rest with 
the preliminary decree only. A final decree 
was passed under S. 93 of the Act. This deci¬ 
sion, therefore, does not militate against the 
view which I have taken, viz. that a prelimi¬ 
nary decree by itself does not put an end to a 
mortgagor’s right to redeem even if it purports 
to say so. 

(8) The learned counsel for the applicants 
referred to certain remarks made by Bar.erji 
and Aikman JJ. in the Full Bench case of — 
■Sita Ram v. Madho Lal’, 24 All 44 (FB) (C). 
In that case their Lordships remarked that if 
the decree says that the right would be ex¬ 
tinguished and the decree is not appealed 
against, the right would be extinguished. This 
was a mere obiter dictum. The decision of their 
Lordships was that in that particular case the 

j right had not been extinguished. 

(9) I am, therefore, of the opinion that the 
aforesaid decisions do not lend support to the 
contention put forward by the learned counsel 
for the applicants. The right of redemption 
has, in my opinion, not been extinguished. 

(10) No question of res judicata can possibly 
arise. The two points that arose for decision 
in the present case are (1) whether the right 
of redemption has been extinguished? and (2) 
What is the amount now due? None of these 
points was in issue in the former suit. The 
first point, viz. whether the right has been 
extinguished as a result of the former decision, 
could not possibly have been in issue in the 
former suit. As to the second point, the issue 
in that suit was as to what was the amount 
then due and not what is now due It is, 
therefore, obvious that the former decision can- 
not operate as res judicata. 

(11) It will, therefore, follow that the right 
of redemption remains intact not only ‘qua’ Sm. 
Daulata Kunwar but also ’qua’ the lessees. In 
the circumstances, this revision must fail It 
is hereby dismissed. As nobody has appeared 
for the opposite parties, no order is made for 
costs. 

Revision dismissed. 


B/V.S.B. 


A.I.R. 1953 ALL. 505 (Vol. 40, C.N. 244) 

BEG J. 

Shiamsundar Lal Jain, Applicant v. Sheo 
Parshad, Opposite Party. 

Criminal Ref. No. 64 of 1951, D/- 14-10-52. 
^Criminal P. C. (1898), Ss. 145 (4), 146 - 
Procedure prescribed by S. 145(4) must be first 
exhausted before taking action under S. 146. 


The provisions of sub-cL (4) of S. 145 
are imperative. It is not open to a Magis¬ 
trate to refuse to take evidence on behalf 
of a party merely on the ground that he 
was satisried on the written statements 
filed by both the parties that a certain 
conclusion was the correct conclusion. 

(Para 3) 

Anno: Cr. P. C., S. 145 N. 37; S. 146 N. 2, 5. 
Jai Kishenlal brief holder for the Deputy 
Govt. Advocate, for the State. 

ORDER : This is a reierence by the learned 
Sessions Judge of Dehra Dun recommending that 
tne order oi the trial Court attaching tne pro¬ 
perty in dispute under S. 146, Criminal P. C. 
be set aside. It wouid appear that in Dhaman- 
wala Bazar, situate in the district of Dehra Dun, 
there is a shop and above the shop there is a 
Chaubara witn a balcony belonging to Colonel 
Kunwar Shamsher Bahadur Singh. One Sheo 
Prasad Goel, a student of the D. A. V. College 
claimed to be the tenant of the said Chaubara 
and balcony. He moved an application under 
S. 145, Criminal P. C. alleging that he had allow¬ 
ed one Sniam Sunder Lal Jain, a hardware 
merchant, to carry on his business in the said 
Cnauoara and balcony. He further alleged that 
subsequently he had withdrawn his permission 
and Sniam Sunder Lal forcibly dispossessed him 
from his Chaubara and there was a danger of 
a breach of the peace in respect of it. The 
second party, Shiam Sunder Lal, put in a written 
statement alleging that in fact he himself was 
a tenant of the property in dispute and had 
allowed Sheo Prasad Goel to use the balcony 
for the purposes of study so long as it did not 
interfere with his professional work. 

After th« filing of the written statements by 
the parties, the learned Magistrate recorded the 
statements of ten witnesses on behalf of Sheo 
Prasad after which the applicant closed his case. 
The evidence of Shiam Sunder Lal was then 
begun. After recording his examination-in-chief 
and before his cross-examination started, the 
learned Magistrate proceeded to pass the follow¬ 
ing order under S. 146, Criminal P. C. 

“Each of the parties claims to be in possession 
and alleges that the other was allowed tempo¬ 
rary use of the room. Under the circumstances 
each admits the other to have been in posses¬ 
sion and the modes of possession being incom¬ 
patible, it follows that no satisfactory conclu¬ 
sion as to possession can be reached. 

I, therefore, direct under S. 146,, Criminal 
P. C. that the property remain attached till 
either party obtains a decision in its favour 
from the civil Court.” 

(2) The second party, Shiam Sunder Lal, being 
aggrieved with the aforesaid order went up in 
revision before the learned Sessions Judge on 
the ground that the provisions of S. 145, sub-cl. 
(4), Criminal P. C., were not complied with and 
the order of attachment under S. 146 was, there¬ 
fore, illegal and invalid in law. The learned 
Sessions Judge agreed with the said contention 
and made this reference recommending that the 
order in question be set aside. 

(3) Having gone through the order of reference 
and the explanation submitted by the learned 
Magistrate, I am of opinion that this reference 
must be accepted. Under S. 145, sub-cl. (1), Cri¬ 
minal P. C., once a Magistrate is satisfied that 
a dispute likely to cause a breach of the peace 
exists, he should make an order in writing re¬ 
quiring the parties concerned in such dispute 
to attend his Court in person or by pleader 
within a time to be fixed by such Magistrate 
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and to put in written statement of their res¬ 
pective claims as respects the fact of actual 
possession oi the subject of d.spute. After the 
written statements have been filed, then under 
sub-cl. (4» of the same section, the Magistrate 
is required without reference to the merits of 
the claims of any of such parties to a right to 
possess the subject of dispute, peruse the state¬ 
ments so put in, hear the parties, receive all 
such evidence as may be produced by them res¬ 
pectively, consider the effect of such evidence, 
take such further evidence (if any) as he thinks 
necessary and. if possible decide whether any 
and which of the parties was at the date of 
the order before mentioned in possession of the 
said subject. 

Thus it is evident that the Criminal Proce¬ 
dure Code has prescribed a definite and a com¬ 
prehensive procedure to enable the Magistrate to 
come to a conclusion on the question of posses¬ 
sion which is the question in issue in proceed¬ 
ings under S. 145, Criminal P. C. Unless the 
entire procedure has been gone through it is 
not possible for the Magistrate to come to any 
definite conclusion one way or the other. The 
provisions of sub-cl. (4) of S. 145, Criminal P. C. 
seem to be imperative. It is not open to a 
Magistrate to refuse to take evidence on behalf 
of a party merely on the ground that he was 
satisfied on the written statements filed by both 
the parties that a certain conclusion was the 
correct conclusion. It Is significant that under 
sub-cl. (4) of S. 145, Criminal P. C. even after 
both the parties have adduced the entire evid¬ 
ence on their behalf, it is open to the Magistrate 
to act 'suo motu’ and to summon any fresh evi¬ 
dence in order to enable him to determine the 
question as to which party is in actual posses¬ 
sion of the subject of dispute. Before the 
Magistrate can take any action 'suo motu' it 
will be helpful to him to have the entire picture 
of the case as appearing from the evidence of 
both the parties. 

Proceedings under S. 145 are proceedings of 
a criminal nature and are resorted to only when 
there is a danger of breach of peace. The policy 
of the Legislature seems to be to encourage their 
speedy disposal and the arrival of some definite 
•conclusions on merits by the trial Courts so as 
ito avoid the apprehended breach of peace. If 
•'after having exhausted every avenue of enquiry 
and investigation open to a Magistrate under 
S. 145, Criminal P. C., he still fails to come to 
any definite conclusion regarding the merits of 
the case, then and then alone, as a last resort, 
he can invoke the aid of S. 146, Criminal P. C. 
and state that having been unable to satisfy 
himself as to which of the parties was in pos¬ 
session of the subject of dispute, he has no 
other alternative but to attach the property 
until the matter was decided by a competent 
Court. It may also be mentioned that in Court 
Shiam Sunder Lai has not admitted that he was 
out of possession. On the other hand, he has 

stated that _ , 

J, l was in possession till the police sealed tne 

room.I allowed Sheo Prasad to study here 

during March on the understanding that he 
would not interfere with my work. He never 
had possession of the room." 

He further goes on to state that his tools were 
kept in the room all along, that he had got the 
entire premises white-washed and had retained 
the key of the room with him. I should not, 
however, be taken to express any opinion on 
the merits of the case of either party. I. how¬ 
ever, feel that the matter needs clarification by 


further investigation and the order shutting out 
evidence is not warranted. 

(4) I, accordingly, accept the reference, set 
aside the order of the Magistrate and direct 
that he shall hold an enquiry in accordance with 
S. 145, Criminal P. C. and pass final order after 
complying with the procedure prescribed therein. 

C R.G.D. Reference accepted. 

AIR. 1953 ALL. 506 (Vol. 40, C.N. 245) 
(LUCKNOW BENCH) 

KAUL J. 

Tittar and another, Applicants v. State. 

Criminal Revn. Appln. No. 39 of 1952, D/- 
25-10-1952. 

Criminal P. C. (1898), Ss. 103, 439—Search 
by Excise Sub-Inspector — Failure to call 
witnesses of the locality — Evidence should be 
reviewed in revision. (Paras 4, 5) 

Anno: Cr.P.C., S. 103 N. 16, 17; S. 439 N. 1. 

H. D. Srivastava and Babu Ram Gir, for 
Applicants; B. L. Kaul, Deputy Govt. Advocate, 
for the State. 

ORDER : Tittar Khatik and his son, Bhajan 
were convicted under S. 60(b), U. P. Excise Act, 
and sentenced to six months’ rigorous imprison¬ 
ment. They preferred an appeal, which was un¬ 
successful. They have now come up to this Court 
in rev^ion. The material facts are as follows : 

(2) A house in village Sahibganj said to belong 
to Tittar was raided on 20-4-1951, by Excise Ins¬ 
pector, Ram Pratap Singh. The search witnesses 
who accompanied him were head constable Lalta 
Singh P. W. 1. Amiruddin an octroi clerk P. W. 
2 and Rafiq, an ekkawallah P. W. 5. According 
to the prosecution version, Tittar and Bhajan 
were found distilling liquor in the house. A 
Charbua, a bhapka, a pipe, an urnai, handsome dis¬ 
tilled liquor and a quantity of mahua wash 
were said to have been recovered from their pos¬ 
session. 

(3) The accused pleaded that there was enmity 
between them and the Excise Inspector, Ram 
Gopal Singh (Ram Gopal Singh was on leave 
and one of his subordinates, Ram Pratap was 
apparently officiating for him and carried out this 
raid). That practically all the members of his 
family had been challaned under the Excise Act 
by Ram Gopal Singh on 15-11-1950 and it was 
the ill-feeling that existed between them and 
Ram Gopal Singh which was responsible for this 
false case being concocted against them. Accord¬ 
ing to the accused they attended the Court of 
a Magistrate in Gonda on 20-4-1951 and returned 
to their home at about 5-30 p. m.. It was while 
returning home that they were stopped by the 
Excise Inspector who was accompanied by a 
constable and two or three other persons and 
were challaned. This defence was disbelieved 
by both the Courts below and the petitioners 
were convicted and sentenced accordingly. 

(4) Mr. Hargovind Dayal Srivastava, learned 
counsel for the petitioners was alive to the fact 
that this was a revision application and ordi¬ 
narily findings of fact could not be challenged 
in this Court. He, however, invited my attention 
to the failure of Ram Pratap who effected this 
search to observe the provisions of S. 103. Cr. P. C. 
Under that section before making a search under 
Chap. VII it is incumbent on the officer or the 
persons about to make the search to call upon 
two or more respectable inhabitants of the loca¬ 
lity In which the place to be searched Is situat¬ 
ed to attend and witness the search and may 
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(issue an order in writing to them or any of them 
so to do. It was contended by the petitioners’ 
•counsel that in this case no regard was paid 
to these provis.ons of the law. On the other 
hand the Excise Inspector took with him a head 
constable, Lalta Singh, from the police outpost 
Bargaon and picked up the ocfroi clerk, Amir- 
uddin from the octroi barner and Rafiq an ekka- 
wallah who happened to be at the octroi post. 

1 It was stated by one of the prosecution witnesses 
that an attempt was made to call the local in¬ 
habitants to witness the search but it was un¬ 
successful. This does not appear to be correct 
as we And from the evidence of liead constable 
Lalta Singh that the Excise Inspector asked him 
to accompany him while coming to effect the 
search. It is in evidence that Sahibganj is a 
village where there are a number of houses and 
some mahajans also live there. There is nothing 
but the word of mouth of one of the prosecu¬ 
tion witnesses that an attempt was made to call 
local inhabitants to witness the search and was 
unsuccessful. It is open to the Excise Inspector 
to issue an order in writing to any of the in¬ 
habitants of the locality and to ask him to wit¬ 
ness the search. This was not done. I am not 
oblivious of the fact that in carrying out such 
raids, care is to be taken to keep the whole 
thing secret otherwise the raids are bound to 
be unsuccessful because if the culprits came to 
know that an officer of the Excise Department 
was likely to visit their house, they are bound 
to do away with the incriminating articles be¬ 
fore he arrives. The fact, however remains that 
in this case the Excise Inspector brought the 
search witnesses with him when he came to 
Sahibganj. They were persons who cannot be 
said to be inhabitants of the locality. It is, 
r-f therefore, clear that there was a total disregard 
of the provisions of S: 103, Cr. P. C. 

(5) It was contended, however, by the learned 
counsel for the State that if it was proved from 
reliable evidence that the petitioners were dis¬ 
tilling liquor the fact that the search was ir¬ 
regular would not affect their guilt. This may 
be so but the irregularity in effecting the search 
opens the door for the argument that the Court 
below not having approached the evidence from 
this point of view, it should be reviewed by 
this Court. I have, therefore, to consider if the 
prosecution evidence establishes the applicants' 
guilt without reasonable doubt. 

(6-8) (His Lordship then considered the facts 
and the evidence in the case and continued as 
follows :) Having regard to the irregularities in 
the making of the search, the improbability on 
the evidence of Tittar and Bhajan having start¬ 
ed the process of distilling the liquor and the 
statement of P. W. 5 Rafiq I am not satisfied 
that the case is free from reasonable doubt. 

(9) I allow the revision application, set aside 
the petitioners' conviction and the sentences 
passed upon them and acquit them. The appli¬ 
cants are on bail. They need not surrender there¬ 
to. 


►^C/D.R.R. 


Application allowed. 
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BRIJ MOHAN LALL J. 

Lal Singh, Petitioner v. Smt. Hira and others, 
Objectors. ’ 

Testamentary Suit No. 2 of 1952, D/- 30-1-53. 

Succession Act (1925), S. 300 — Question of 
title - (Civil P. C. (1908), S. 9). 


If an estate has been duly administered 
and the object of asking for the Letters of 
Administration is simply to agitate a ques¬ 
tion of disputed title the application should 
be rejected. Such question should appro¬ 
priately be decided by means of a regular 
suit in a civil Court. 5 Ind Cas 395 (Cal); 

16 Ind Cas 588(1) (Cal) and AIR 1941 
Oudh 474, Rel. on. (Paras 8, 9) 

Anno: Succession Act, S. 300 N. 1; Civil P. C., 
S. 9 N. 16. 

B. N. Misra, for Petitioner; D. P. Uniyal, for 
Objectors. 

CASES CITED: 

(A) (’12) 5 Ir.d Cas 395: 15 Cal LJ 305 

(B) (’13) 16 Ind Cas 588(1): 17 Cal LJ 65 

(C) (’41) AIR 1941 Oudh 474: 17 Luck 78 
JUDGMENT: This is an application for 

Letters of Administration in respect of the 
estate of one Thakur Dewan Singh, who died 
in village Kishun Khera, Tahsil Haldwani, dis¬ 
trict Nainital on 24-12-1950. The application, 
when presented, purported to have been made 
on behalf of two persons, viz. Lal Singh and 
Roop Singh, although it bore the signature of 
Lal Singh alone. During the pendency of the 
petition Roop Singh presented an application 
praying that his name might be removed from 
the array of the petitioners. He made it clear 
that he did not want to proceed with this peti¬ 
tion. In the circumstances, it is Lal Singh alone 
who is now claiming the Letters of Admini¬ 
stration. 

(2) The deceased was a Naik by caste. Lal 
Singh and Rup Singh are his brothers. He left 
a married daughter, Smt. Rami and her sons. 
But it is the common case of the parties that 
according to the customary law to which the 
deceased was subject, the married daughter and 
her descendants are no heirs. 

(3) The petition is opposed by the deceased’s 
two sisters viz. Smt. Hira and Smt. Anandi. 
The parties are agreed that under the law ap¬ 
plicable to the Naik community married sisters 
do not inherit the estate of their deceased 
brother. An unmarried sister is, however, an 
heir, and ranks equally with the brother in the 
matter of inheritance. 

(4) The defence put forward by the objec¬ 
tors, i.e. the two sisters, is that the estate has 
already been administered and there remains 
nothing more to be done to administer it. 

(5) Parties are agreed that after the deceas¬ 
ed s death an application for mutation was 
made. During the pendency of those proceed- 
mgs the petitioner, i.e. Lal Singh made two 
applications, one before the Assistant Collector 
and the other before the Panchayat Court, in 
which he stated that the matter had been 
compromised, that the two brothers would get 
the half share and the two sisters would get 
the remaining half and that the mutation might 
be made accordingly. He was examined on oath 
by the Panchayat Court and during the exa¬ 
mination also he re-affirmed that statement 
He made a petition before the patwari also and 
therein, too, he stated that he, his brother and 
their two sisters would share the deceased’s 
property equally. As a result of this compro¬ 
mise mutation has been effected on the ‘‘Hisse- 
dan” property, which is the name given in hill 
areas to the zamindari property. 

(6) There was some dispute about the house 
property But the Chairman of the Municipal 
Board Haldwani passed an order on 16-3-51 to 
the effect that the two sisters and the two' 


508 Allahabad 

brothers would share equally. After that order 
mutation was effected in the Municipal regis¬ 
ters in respect of the house property also. The 
orders passed by the mutation Court in respect 
of Hissedari property and by the Chairman, 
Municipal Board, Haldwani in respect of house 
property were not challenged before higher 
authorities. The house property is in the actual 
occupation of the tenants. Kirayanamas have 
been obtained from them in such a manner 
that the two sisters have begun to realize half 
the rent and the two brothers the other half. 
Thus the house property has, for all practical 
purposes, been divided and taken separate 
possession thereof by the co-sharers. 

(7) The deceased left no debts nor any liquid 
assets. 

(8) The real object of starting the present 
proceedings is that the applicant, for reason 
best known to him, has thought fit to resile 
from the compromise arrived at in the mutation 
Court. He challenges that agreement by alleg¬ 
ing that his sisters are married and cannot in¬ 
herit any share out of the deceased’s assets 
A question of title is sought to be raised and 
the compromise arrived at during the mutation 
proceedings is challenged. It is also suggested 
that the agreement was not arrived at by free 
consent on his part. It is certainly open to him 
to raise these pleas in a separate civil suit and 
to have this compromise set aside provided he 
succeeds in proving the allegations made by 
him. But it is not the function of this Court to 
enter into this dispute and to record a finding 
thereon. In exercising testamentary jurisdic¬ 
tion it is not for me to adjudicate upon these 
disputed questions of title or to record a find¬ 
ing as to whether or not the compromise should 
be 6et aside. The compromise has been carried 
into effect and has been acted upon. The parties 
are now in separate possession of the houses 
through their tenants and in possession of their 
respective shares in Hissedari property. The 
estate has therefore been completely adminis¬ 
tered. Letters of Administration cannot be 
granted when the estate has already been 
administered. It has been held by a long chain of 
authorities that if an estate has been duly 
administered and the object of asking fdr the 
Letters of Administration is simply to agitate 
a question of disputed title the application 
should be rejected. In — 4 Lalit Chandra v. 
Baikuntha Nath’, 15 Cal L J 305 (A) it was 
held that 

“It is the duty of the Court in granting Letters 
of Administration to consider whether there 
is any estate whatever to be administered" 
and that "no application for Letters of 
Administration should be entertained in res¬ 
pect of an estate which has already been 
fully administered." 

This view was affirmed in a later case, — 
Varsania v. Hari Charan’, 17 Cai L.T 65 (B). 
Sir Ashutosh Mookerjee delivering the judg¬ 
ment of the Division Bench remarked tnat: 
"Where the object of the litigation was not to 
administer the estate left upon the death of 
the owner but merely to obtain a declaration 
of heirship so as to fortify the position of 
the successful party in a regular suit that 
may he instituted no grant of letters of 
administration should be made." 

The erstwhile Chief Court of Avadh had also 
taken a similar view in the case of — ‘Mt. 
Hajira Khatoon v. Mustafa Hussain’, A. I. R. 
1941 Oudh 474 (C). It was remarked that: 


A. I.R. 

“Where there is no estate which stands in 
need of administration, no suggestion that 
any creditors have to be paid or any debts 
due to the estate have to be collected, and 
an application for Letters of Administration 
is a transparent device to secure from the 
probate Court i a decision upon a contested 
question of title to the estate, there is no 
occasion for the grant of letters of adminis- 
tr J a . t10 . 11 - T he Proper course is to obtain an 
adjudication of the rights in a regular suit 
properly framed for the purpose." 

(9) With these authorities I respectfully 
agree. I am definitely of the opinion that the 
present case is exactly similar to the cases 
cited above and the object of this petition is 
simply to obtain an adjudication about the 
question of title which should appropriately be 
decided by means of a regular suit in a civil 
Court. I am, therefore, of the opinion that this 
application cannot be entertained. It is hereby 
rejected. The opposite parties shall get their 
costs from Lai Singh. 

C/H.G.P. Application rejected. 
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V. BHARGAVA J. 

Mata Badal Pandey, Defendant-Appellant v. 
Bal Karan Pandey and others. Plaintiffs- Res¬ 
pondents. 

Second Appeal No. 1882 of 1946, D/- 15-11-50. 

Tenancy Laws — U. P. Tenancy Act (17 of 
1939), S. 26 — Sir land — Transfer of proprie¬ 
tary rights — Proprietor continuing in possession 
— Ex-proprietary rights are not extinguished — 
Putting claim in respect of ex-proprietary rights 
is necessary only when he is out of possession. 

(Para 4) 

Jagdish Swarup, for Appellant; S. N. Singh 
and N. Upadhya, for Respondents. 

JUDGMENT: This appeal arises out of a suit 
brought by the plaintiff-respondents lor a decla¬ 
ration that they are the sir-holders of the plots 
in suit and for possession over those plots by eject¬ 
ment of the dciendant-appellant. 

(2) It is the admitted case of both the parties 
that the plots in suit originally belonged to one 
Ram Jas who was the sole and separate proprie¬ 
tor of all of them. Ram Jas had three brothers 
Sheo Ratan, Sri Nivas and Mata Badal, who were 
separate from him. The present appellant is 
Mata Badal and the present respondents are the 
sons of Sheo Ratan and Sri Nivas. In 1921 Ram 
Jas executed a registered deed of agreement by 
which he gave possession over the plots in suit 
to his w.dowed daughter-in-law Sm. Bachcha in 
lieu of her maintenance. She entered into posses¬ 
sion over these plots in pursuance of that agree¬ 
ment. Thereafter Ram Jas died. Before the death 
of Sm. Bachcha, Mata Badal transferred all his 
property including his proprietary rights in the 
plots in suit to one Gopi Chaubey. Sm. Bachcha 
died some time in the year 1940. Thereafter a 
dispute arose as to who was entitled to mutation 
in respect of these four plots of land. The Com¬ 
missioner who finally decided the mutation pro¬ 
ceedings directed that mutation be made in favour 
of Mata Badal appellant. Consequently, the res¬ 
pondents brought this suit for declaration of their 
rights in the plots in suit and for possession 
against Mata Badal. 

(3) Both the lower Courts held that Mata Badal 
had transferred his proprietary rights in the life¬ 
time of Sm. Bachcha and the right to possession 
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over the plots in suit by either of these two parties 
name into existence only after her death and 
since by the time of her death, Mata Badal had 
already lost his proprietary r.ghts in these plots, 
he could not claim sir' rights m them nor could 
he claim ex-proprietary ngnts. They consequent¬ 
ly held that the respondents had become the sole 
■sir-holders' of these piots and, therefore, decreed 
the suit in their favour. 

(4) Mata Badal has come up in appeal challeng¬ 
ing these decisions by the two lower Courts. It 
appears to me tnat the view taken by the two 
lower Courts that no ex-proprietary rights accru¬ 
ed to Mata Badal at all is incorrect though their 
decision that he should not claim any 'sir' rights 
is periectly correct. It has already been found by 
the lower Courts that Ram Jas had not transferr¬ 
ed any proprietary rights in these plots to his 
daughter-in-law, Sm. Bachcha. All that he had 
done was to give possess.on of these plots to Sm. 
Bachcha to cultivate them and to enjoy them in 
lieu of her maintenance. Consequently, when 
Ram Jas died, his proprietary and 'sir' rights in 
these plots passed, according to the Law of Suc¬ 
cession, to his tliree brothers, Sheo Ratan, Sri 
Nivas and Mata Badal, in equal shares. At the 
time when Mata Badal transferred his proprietary 
rights in favour of Gopi Chaubey, Mata Badal 
possessed one-third proprietary rights and one- 
third 'sir' rights in these plots; the transfer be¬ 
ing only of proprietary rights, ex-proprietary 
rights in one-third of these plots automatically 
accrued in law to Mata Badal at the time of that 
transfer. The actual possession at that time was 
with Sm. Bachcha on behalf of all the three 
brothers of Ram Jas, viz., Sheo Ratan, Sri Nivas 
and Mata Badal. Even after the transfer of his 
proprietary rights by Mata Badal, Sm. Bachcha 
continued to be in possession as before so that 
it must be held that she continued in possession 
on behalf of all the tliree brothers, Sheo Ratan, 
Sri Nivas and Mata Badal. Naturally, after that 
transfer, it must be held that she was in posses¬ 
sion on behalf of Sheo Ratan and Sri Nivas who 
were the 'sir-holders' and on behalf of Mata Badal 
who was ex-proprietary tenant, each of the three 
being entitled to one-third share in these plots In 
exercise of these rights. The possession of Sm. 
Bachcha must, therefore, be deemed to be the 
possession of Mata Badal also in addition to its 
being on behalf of Sheo Ratan and Sri Nivas. 
When Sm. Bachcha died in 1940, Sheo Ratan, Sri 
Nivas and Mata Badal acquired the right to take 
actual possession over these plots. In taking pos¬ 
session, they were entitled to one-third share each, 
Sheo Ratan and Sri Nivas as 'sir-holders' of their 
6hares and Mata Badal as ex-proprietary tenant 
of his share. It, however, appears that Mata 
Badal took possession over the entire plots to the 
exclusion of Sheo Ratan and Sri Nivas or their 
heirs. In these circumstances, it is obvious that 
if the rights of all the three parties are properly 
enforced, all the three of them should be put in 
Joint possession over these plots of land. In ac¬ 
cordance with the provisions of the U. P. Tenancy 
Act, 1939, which applied at the time when Sm. 
Bachcha died, the duty rested on the revenue 
authorities to demarcate the area which had be¬ 
come the ex-proprietary tenancy of Mata Badal 
and to leave the remaining area in possession of 
the heirs of Sheo Ratan and Sri Nivas as their 
sir. The law nowhere lays down that it is the 
luty of the ex-proprietary tenant to have such 
demarcation made. Ex-proprietary rights accrue 
to a proprietor in his ‘sir 1 land automatically as 
scon as he transfers his proprietary rights and 
in case, even after the transfer, that proprietor 


continues in possession of the land, his ^-proprie¬ 
tary rights cannot get ext.nguisned. It is only 
in those cases where the person acquiring ex- 
proprietary rights is out of possession that it la 
necessary for him to put in a claim in respect 
of his exproprietary rights. Where, as in this 
case, the person acquiring ex-proprietary rignra 
is in actual possession either himself or through 
another person holding possession on his benau, 
there is no need for claiming ex-proprietary 
rights. In this case, therefore, there was no ques¬ 
tion of Mata Badal having to claim his exproprie¬ 
tary rights at any time after he had made the 
transfer of his proprietary rights in favour of 
Gopi Chaubey. The question of putting forward 
his claim in respect ot ex-proprietary rights could 
arise only after the death of Sm. Bachcha and, 
at that time, he only came into possession him¬ 
self. Again, therefore, there was no question of 
his claiming ex-proprietary rights and asking for 
demarcation or partition. 

(5) The contention on behalf of the respondents 
that Mata Badal has lost his rights because he 
failed to claim his ex-proprietary r.ghts after he 
had made his transfer in favour of Gopi Chaubey 
has therefore, no force at all. In the present 
case, the rights of the parties, as they exist now, 
require that all the tliree be put in joint posses¬ 
sion but, in accordance with the law now in exist¬ 
ence, demarcation has to be made by the revenue 
authorities separating the one-third ex-proprietary 
tenancy area of Mata Badal appellant from the 
two-thirds 'sir' area of the respondents. Of course 
either party can move the revenue authorities to 
do so. In this case, the proper order would be that 
the respondents be put in Joint possession with 
the appellant. 

(6) As a result, I partly allow this appeal and 
amend the decree passed by the lower Court 
inasmuch as the suit of the plaintiff-respondents 
will be decreed only for joint possession with the 
defendant-appellant. In the circumstances of this 
case, I would direct parties to bear their own 
costs throughout. 

C/V.B.B. Appeal partly allowed. 


AJ.R. 1953 ALL. 509 (Vol. 40, C.N. 248) 
MALIK C. J. AND MUSHTAQ AHMAD J. 
Jagannath Prasad, Appellant v. Hazari Lai 
and others. Respondents. 

Supreme Court Appeal No. 6 of 1950, D/- 
31-8-1951. ' 

(a) Civil P. C. (1908), S. 110 — Valuation of 
subject matter in dispute on appeal — (Arbi¬ 
tration Act (1940), S. 39). 

Where the question for decision by the 
trial Court as well as by the High Court 
was whether the award should or should 
not be made a rule of the Court, the value 
of the entire property dealt with by the 
award and not the value of any share in 
the total assets is the criterion for judg¬ 
ing the valuation of the suit and proposed 
appeal to the Supreme Court. (Para 3)' 
Anno: Civil P. C., S. 110 N. 8; Arbitration 
Act, S. 39 N. 1. 

(b) Constitution of India, Art. 133 — Scope 
— (Civil P. C. (1908), S. 110) — (Arbitration 
Act (1940), S. 39). 

A person, whose appeal in High Court 
was decided before the Constitution, has a 
vested right to file an application for leave 
to appeal to Supreme Court in accordance 
with the provisions of the Civil Procedure 
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Code and the mere fact that the applica¬ 
tion for leave to appeal to the Supreme 
Court was liled after the Constitution had 
come into force docs not take away that 
right. Case law referred. (Para 4) 

Anno: Civil P. C., S. 110 N. 1, Arbitration 
Act, S. 39 N. 1. 

J. N. Takru, for Appellant; Harnandan Pra¬ 
sad, for Respondents. 

CASES CITED : 

(A) (’28) AIR 1928 Cal 040: 

50 Cal 512 (FB) 

(B) (’28) AIR 1928 All 708: 50 All 805 

(C) ('50) AIR 1950 Nag 222: 

ILR (1950) Nag 830 

(D) (’51) AIR 1951 Mad 251: 

ILR (1951) Mad 125 

MALIK C. J.: There was a reference to arbitra¬ 
tion out of Court. The arbitrators ga\e an awards 
filed an application in accordance with the provi¬ 
sions of the Aroitration Act in the Court of the 
learned Civil Judge, Shahjahanpur. that the 
award be made a rule of the Court. This was 
opposed on various grounds. We arc not concerned 
with the other grounds, but one ground that came 
up to this Court was the question whether it was 
open to the arbitrators to hold that Madho Ram 
had no share in the partnership assets as he was 
not a partner. The trial Court had decided the 
contention against the objectors and had made 
the award a rule of the Court. In appeal this 
Court came to the conclusion that Madho Ram 
was a party to the partnership deed, that the 
reference was made by Hazari Lai, Jagannath 
Prasad and Madho Ram as partners, that the 
reference itself showed that it was admitted that 
Madho Ram was a partner and that it was, there¬ 
fore, not open to the arbitrators to go into the 
question whether Madho Ram was a partner and 
to hold that he was not a partner. This Court, 
therefore, allowed the appeal, set aside the order 
of the lower Court and dismissed the application 
for making the award a rule of the Court. 
Against the order this application for leave to 
appeal to the Supreme Court has been filed. 

(2) Learned counsel for the appellant has urged 
that he is entitled to appeal as a matter of 
right. The application is, however, opposed on be¬ 
half of the opposite party for whom it has been 
contended that the appellant has no such right. 

(3) The property which was the subject-matter 
of the award was valued at over Rs. 22.000/-, in 
which Hazari Lai had admitted an eight-anna 
share. The question was whether Jagannath Pra¬ 
sad had the remaining eight-anna share of Madho 
Ram also had a three anna share in the partner¬ 
ship assets. Mr. Harnandan Prasad has urged 
that it was only the value of Madho Ram's 
three-anna share that was in dispute in the suit 
and that was the proper valuation of the suit, as 
of the application for leave to appeal to the 
Supreme Court. This, to our minds, is not correct. 
The application was for making the award a rule 
of the Court and that application was granted 
by the trial Court. The result of the decree passed 
bv this Court was that the award was set aside 
in its entirety. At the time when the appeal 
was decided bv this Court on 16-11-1949, the Code 
of Civil Procedure. Act 5 of 1908 was in force. 
Section 110 of the Code provided that the value of 
the suit must be Rs. 10000 or upwards, or the 
decree or final order must involve, direct or 
indirectly, some claim or question to or respect¬ 
ing property of like amount or value. The ques¬ 
tion for decision by the trial Court as well as by 
this Court rvas whether the award should or should 
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not be made a rule of the Court. It cannot, there¬ 
fore, be said that the vaiue of Madho Ram’s share 
and not tne value of the entire property dealt 1 
with by the award was the true criterion for 1 
judgmg the valuation of the suit and the propos-l 
ed appeal to the Supreme Court. 

(4i Learned counsel for the opposite party has 
raised one more point: he has urged that this 
application for leave to appeal having been filed 
on 14-2-1950, the proposed appeal most now be 
valued at Rs. 20,000/- or above. On behalf of 
the applicant, on the other hand, it has been 
urged that the appeal having been decided by this 
Court on 16-11-1949, the appellant had a vested 
right to file an application for leave in accord¬ 
ance with the provisions of the Civil Procedure 
Code which was then in force and the mere fact 
that the application for leave was filed on 14 - 2 - 
1950, after the Constitution had come into force 
would not take away that right. A Full Bench 
of the Calcutta High Court in — *Sadar Ali v. 
Dalimuddin’, AIR 1928 Cal 640 (F.B.) (A), dealing 
with the amendment of Cls. 15 and 39, Letters 
Patent of that High Court which required that 
there was no right of appeal from the decision 
of a single Judge sitting in second appeal in the 
absence of a certificate from him that the case 
was a fit one for appeal, held that in the absence 
of any provision making the amendment retros¬ 
pective the proper rule of construction was that 
the new Letters Patent should operate upon ap¬ 
peals arising out of suits instituted after 14-1-1928, 
the date from which the amendment came into 
effect. Their Lordships observed: 

"This new clause in the Letters Patent cannot 
be given retrospective effect. The provision 
which takes away jurisdiction is itself subject 
to the implied saving of the litigant’s right.” 

The same view was taken in this Court in — 
•Baij Nath v. Doolarey Hajjam’, AIR 1928 All 708 
(B). In — 'Nandlal Ganpatsao v. HIralalsao Gan- 
patsao’, AIR 1950 Nag 222 (C), the same view was 
accepted by the Nagpur High Court in the manner 
of an application for leave to appeal to the 
Supreme Court under Art. 133 of the Constitution. 
A Bench of the Madras High Court in — ‘Rama- 
swami Chettier v. Ramanathan Chettier’, AIR 
1951 Mad 251. <D), has also taken the same view. 
The appellant, in our view, has a right of appeal, 
and we grant him the necessary certificate under 
Art. 133 of the Constitution. 

A/H.G.P. Application allowed. 


* A.I.R. 1953 ALL. 510 (Vol. 40, C.N. 249) 

DESAI J. 

Behari and others, Applicants v. The State, 
Opposite Party. 

Criminal Revn. No. 294 of 1953, D/- 16-2-53. 
(a) Penal Code (1860), S. 71 — No mention 
whether sentences were concurrent or consecu¬ 
tive — Sentences are consecutive — (Cr. P. C. 
(1898), S. 35). (Para 3) 

Anno: Penal Code, S. 71 N. 1; Cr. P. C., S. 35 
N. 7.* 

t * (b) Penal Code (1860), Ss. 71, 147, 149 and , 
325 — Scope and applicability of S. 71 — 
Separate sentence — (Cr. P. C. (1898), S. 35). 

An accused can be punished separately 
for the offences of Ss. 147 and 323, or 324 or 
325 or 326, I. P. C. read wi f h section 149, 

I. P. C. Applicability and Scope of S. 71 
fully discussed. (Paras 11, 28) 

Anno: Penal Code, S. 71 N. 5; Cr. P. C., S. 35 
N. 4, 3. 

Jagdish Sahai, for Applicants. 
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KS V All WN 149: 9 All 645 
B (’39) AIR 1939 Oudh 91: 40 Cri LJ 217: 

1939 Oudh WN 27 

(C) (’40) AIR 1940 Nag 120: 41 Cri U 360 

D) (’49) AIR 1949 All 180: 50 Cri U 232 

E) (’25) AIR 1925 PC 1: 52 Ind App 40: 

26 Cri U 431 (PC) 

(F) (’93) 17 Bom 260 (F B) 

IlG) (’17) AIR 1917 All 11: 39 All 623: 

' 18 Cri LJ 788 

(H) (’33) AIR 1933 Mad 338: 34 Cri LJ 273 

(I) (’28) AIR 1928 Mad 18(1): 28 Cri LJ 982 

(J) (’83) 1883 All WN 241: 6 All 121 
K) (’84) 1884 All WN 220: 7 All 29 

(L) (’85) 1885 All WN 105: 7 All 414 

(M) (’85) 1885 All WN 195: 7 All 757 (FB) 

(N) (’19) AIR 1919 All 379: 20 Cri LJ 517 

(O) (’26) AIR 1926 All 225: 27 Cri LJ 287 

(P) (’33) AIR 1933 All 819: 34 Cri LJ 1099 

(Q) (’87) 1887 All WN 274: 10 All 58 

(R) (’79) 2 All 101 

(S) (’ll) 11 Cri U 480: 33 All 48 

(T) (’16) AIR 1916 All 49: 17 Cri LJ 418 

(U) (’33) AIR 1933 All 438: 55 All 557: 

34 Cri LJ 641 

(V) (’40) AIR 1940 Oudh 419: 41 Cri LJ 775 

(W) (’45) AIR 1945 Oudh 102: 1944 Oudh WN 
275: 46 Cri LJ 587 

(X) (’53) AIR 1953 All 315: 1952 All LJ 392: 

1953 Cri LJ 711 

(Y) (1914) 237 US 632: 59 Law Ed 1153 

(Z) (’25) AIR 1925 Cal 1015: 26 Cri LJ 1253 
(Zl) (’32) AIR 1932 Pat 335: 34 Cri LJ 81 
(Z2) (1931) 284 US 299: 76 Law Ed 306 
(Z3) (’89) 16 Cal 442 

(Z4) (’43) AIR 1943 Sind 212: 45 Cri LJ 130 
(Z5) (’53) AIR 1953 Cal 1: 90 Cal U 25 
I (Z6) (’19) AIR 1919 Mad 353: 20 Cri U 145 
’ (Z7) (’22) AIR 1922 Lah 405: 24 Cri LJ 629 
(Z8) (’24) AIR 1924 Cal 771: 25 Cri LJ 945 
(Z9) (’24) AIR 1924 Rang 291: 25 Cri LJ 1305 
(Z10) (’31) AIR 1931 Cal 606: 33 Cri LJ 1 
(Zl 1) (’31) AIR 1931 Cal 450: 32 Cri LJ 890 
(Z12) (’27) AIR 1927 Mad 970: 28 Cri LJ 1004 
(Z13) (’34) AIR 1934 Mad 388: 35 Cri LJ 1226 

ORDER: This is an application in revision 
by nine men against their conviction and sen¬ 
tences under Ss. 147, 148, 325 and 326 read 
with section 149, I. P. C. 

(2) On 29-4-1951 at about 5-30 p.m. when 
Dharmi and Makundi were returning home 
from a bazar, they were surrounded by the ap¬ 
plicants, who were waiting for them, and struck 
with lathis and spears. Dharmi received 14 
injuries and Makundi, 15. Three of Makundi’s 
injuries were caused with sharp-edged and 
sharp-pointed weapons and the rest were caused 
with blunt weapons. Among the rest was a 
contused wound in which there was a fracture 
of both the bones of the rest forearm. Dharmi 
also had injuries caused with sharp-edged and 
blunt weapons; three of his injuries were griev¬ 
ous, one of them was caused with a sharp-edged 
weapon. There is ample evidence to prove 
these facts. The courts below did not act im¬ 
properly or illegally in accepting it and reject¬ 
ing the defence. The applicants were rightly 
convicted under Ss. 147 or 148, 325 and 326 read 
with S. 149, I. P. C. 

There is no truth in the complaint of the ap¬ 
plicants counsel that the appellate court ignored 
the evidence of the defence .witnesses who had 
given evidence regarding enmity. Five defence 
witnesses were examined, two of whom gave 
evidence about the occurrence. The appellate 


court discussed their evidence when dealing 
witn tne prosecution evidence about the occur¬ 
rence. It did not mean to say that no other 
delence wi. nesses were examined. It did not 
refer to the defence witnesses wnose evidence 
was only circumstantial probably because the 
applicants’ counsel did not rely upon that evi¬ 
dence before it. It must have considered and 
rejected it as useless, though without referring 
to it in the judgment. There was, therefore, 
no flaw in the hearing of the appeal. 

(3) Next it was argued that separate sen¬ 
tences under the various sections are idegal. 
The sentences imposed on each of the appli¬ 
cants are as follows: (1) under Ss. 147 and 14J 
I. P. C., rigorous imprisonment for one year or 
1J years and a fine; (2) under S. 325 read with 
S. 149, rigorous imprisonment for one year and 
a fine; and (3) under S. 326 read with S. 149, 
rigorous imprisonment for one year and a fine. 
Neither the Magistrate nor the appellate court 
has mentioned whether the sentences would be 
concurrent or consecutive. Therefore, they will 
be consecutive. The contention of the appli¬ 
cants is that separate sentences under Ss. 325 
and 326 read with S. 149 cannot be inflicted 
in addition to the sentence under S. 147. 

(4) The question is an important question; 
it is also a difficult one and has given rise to 
conflicts between High Court and High Court 
and between one Judge and another Judge of 
the same High Court. And it is answered in 
different ways in different cases. 

(5) When in the course of a transaction 
several offences are committed by an accused, 
for which of them he can be tried and convict¬ 
ed is a matter of procedure dealt with in Ss. 
233 to 239, Criminal P. C., and for which of 
them he can be punished is dealt with in S. 
71, I. P. C. 

If in one series of acts forming one transac¬ 
tion more offences than one are committed by 
an accused he may be charged with (and con¬ 
victed of) for every such offence: S. 235 (1) of 
the Code. If the acts constitute 

“an offence falling within two or more sepa¬ 
rate definitions . the person accused 

of them may be charged with and tried at 
one trial for each of such offences”: 

Section 235 (2). 

“If several acts of which one or more of them 
would by itself or themselves constitute an 
offence, constitute, when combined, a diff¬ 
erent offence”, 

the person accused of them may be charged 
with the offence constituted by such acts when 
combined and for any offence constituted by 
anyone or more of such acts: 235 (3). Thus 
under section 235 (1) an accused can be con¬ 
victed under Ss. 225 and 332, or Ss.454 and 497 
or Ss. 147, 325 and 152, I. P. C.; under S. 235 
(2) he can be convicted under Ss. 323 and 325, 
or Ss. 317 and 304, or Ss. 471 and 196, I. P. C., 
under S. 325 (3), he can be convicted under 
Ss. 323, 392 and 394, I. P. C. These examples 
are taken from the illustrations to the section. 

(6) Section 71, I. P. C. is in three parts. The 
first part is: 

“Where anything which is an offence is made 
up of parts, any of which parts is itself an 
offence, the offender shall not be punished 
with the punishment of more than one of 
such offences”, 
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the second part is: 

Where anything is an offence falling within 
two or more separate definitions of any law 
in force, the offender shall not be punished 
with a more severe punishment than the 
court which tries him could award for any 
of such offences” 


A. I. R. 




and the third part is: 

'where several acts of which one or more 
would be itself or themselves constitute an 
offence, constitute, when combined, a diff¬ 
erent offence, the offender shall not be punish¬ 
ed with a more severe punishment than the 
court could award for any such offence”. 


The first part deals with a continuous or 
continual series of similar acts each forming 
the same offence or offence of the same nature 
as the whole series; for instance, giving a man 
fifty strokes with a stick (see illustration (a) 
to section 71), stealing five articles from an 
owner, abducting a female from her residence 
and taking her through several places in conti¬ 
nuation etc. Illegally giving strokes with a 
stick is an offence punishable under S. 323, 
I. P. C.; as soon as one stroke is given, hurt 
is caused and the offence is completed. When 
the next stroke is given, hurf is again caused, 
and another offence committed. The same 
is the case with the examples of offences under 
Ss. 379 and 366, l. P. C. There is nothing 
in the Code of Criminal Procedure to prevent 
the accused from being convicted under S. 323, 
I. P. C. as many times as there are blows given 
by him. But when it comes to punishing him, 
the first part of S. 71, I. P. C. provides that he 
cannot be punished with the punishment of 
more than one of the offences. So for practi¬ 
cal purposes, the whole beating is treated as 
one offence under S. 323 I. P. C. the whole 
act of stealing several articles is one offence 
under S. 379, I. P. C. and the whole act of 
abducting the female to various places is one 
offence under section 366, I. P. C. If he can¬ 
not be punished more than once for the several 
offences committed by him, it would be no use 
convicting him of the several offences; that is 
why in practice only one charge under S. 323 
or 379 or 366, I. P. C. is framed and only one 
conviction is recorded. 


An important point to be noticed is that the 
first part deals with a case in which the whole 
of the act is punished under the same section 
under which its parts are punished; it does not 
deal with a case in which the w'hole act consti¬ 
tutes an offence different in nature from the 
offence or offences constituted by its parts. This 
is made clear not only by the illustration but 
also by the provision about the punishment. 
The provision is that the accused must not be 
punished with the punishment of more than 
one of the offences. The restriction is on the 
number of the sentences to be passed and not 
on the quantum. The very fact that he is 
required to be punished only once shows that 
otherwise he would be liable to be punished 
several times, i. e., several times for the same 
offence. Were the part dealing with a case 
in which the accused is liable for the various 
offences under different sections to punishments 
different from one another, the restriction 
would not have been that he should be punish¬ 
ed only once or for onlv one offence; it would 
have been similar to that imposed under the 
second and third parts. 


Another fact to be noticed is that there must 
be more than one act done by the accused- 
otherwise it cannot be split up into parts each 
of which must be an act. The second and the 
third parts deal with offences committed by an 
accused which are punishable under different 
sections to punishments different from one an¬ 
other and so the restriction is that he should 
not be punished more severely than he could be 
punished for any of those offences. Because' 
the offences committed by him are different in 
nature, the legislature has provided that he can 
be punished upto the maximum provided for the 
gravest offences. 


It is said in Ratan Lai’s Law of Crimes 
that the first part provides for the punishment 
for cases similar to illustration (1) to S. 235 
(2) of the Code, but that is obviously wrong. 
It provides for the punishment for offences, the 
trial of which is dealt with in Ss. 234 and 235 
(1). The second part provides for the punish¬ 
ment for an act punishable under two or more 
sections, the trial of which is dealt within S. 
235 (2) of the Code. The third part provides 
for the punishment for a series of dissimilar 
acts some of which themselves are offences 
though differing from the offence constituted 
by the whole series, the trial of which is dealt 
with in S. 235 (3) of the Code. The third 
part is inapplicable when only one act is done 
by the accused. 


As the second and the third parts deal with 
offences differing from one another committed 
by an accused, the restriction is not that 
he can be punished with the punishment of 
only one of the offences, but that he should 
not be given a punishment exceeding the maxi¬ 
mum that could be given for any of the p 
offences. The court is not expressly debarred 
from punishing him separately for the various 
offences committed by him, nor is it debarred 
from making the sentences for the various 
offences cumulative. There is only one res¬ 
triction and it is that the punishment should 
not exceed the maximum provided for any of 
the offences. If the court inflicts separate 
sentences for the various offences and makes 
them cumulative, and the total does not ex¬ 
ceed the maximum provided for any of those 
offences, or if it makes the sentences concur¬ 
rent and the imprisonment to be suffered by the 
accused does not exceed the maximum provid¬ 
ed for any of the offences, the law is fully com¬ 
plied with. 

The language in which the restriction is 
couched suggests that the infliction of separate 
sentences for the various offences is not barr¬ 
ed but rather contemplated. Of course, the 
restriction is capable of being interpreted to 
mean that the accused will be punished as if 
he had committed only the gravest of the 
offences committed by him. But it does not ex¬ 
clude the interpretation that he can be punish¬ 
ed separately for the various offences committ¬ 
ed by him provided the total punishment does 
not exceed the maximum provided for the gra-^ 
vest offence. Therefore, the infliction of sepa¬ 
rate sentences for the various offences, provid¬ 
ed the limit is not exceeded, cannot be said to 
be against the law. 

(7) An accused must be convicted of every 
offence with which he has been charged ana 
which is proved against him and this, rein¬ 
less of whether he can separately be parnsnea 
for every offence or not. Ordinarily he 01 
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be punished for every offence of which he has 
been found guilty. The sections under which 
he is convicted themselves lay down that he 
should be punished within certain limits. Sec¬ 
tion 71 is the only section that places restric¬ 
tions upon the separate punishment for every 
offence of which he is convicted. There are 
no other restrictions. If a case is not govern¬ 
ed by S. 71, the accused is liable to be punish- 
f ed separately for each offence (of which he has 
been convicted) up to the maximum provided 
for it. 

(8) The question is whether an accused can 
be punished separately for the oflences of S. 
147 and 323, or 324 or 325 or 326, I. P. C. read 
with S. 149, I. P. C. Being a member of an 
unlawful assembly is an offence punishable 
under S. 143. The ofTence of S. 147, I. P. C. 
consists of being a member of an unlawful 
assembly, any member of which uses force or 
violence in prosecution of its common object. 
If any member commits any offence in prose¬ 
cution of its common object, every member of 
it is guilty of that offence; this is S. 149, I. P. 
C. Thus both the Ss. 147 and 149, I. P. C 
punish an accused for being a member of an 
unlawful assembly, the former when any mem¬ 
ber of it uses force or violence and the latter, 
when he commits some offence. Because mere 
use of force or violence is not an offence, en¬ 
actment of S. 147 was necessary in addition 
to enactment of S. 149. It is not necessary 
that the force or violence should be used by 
the accused himself in order to be guilty of S. 
147, I. P. C., and simlarly it is not necessary 
for him to commit the offence in order to be 
guilty of it. If he himself, while being a mem- 
i ber of an unlawful assembly commits an 
offence, he is undoubtedly guilty of it. But even 
if somebody else commits it, he is equally guilty 
under S. 149. One fact to be borne in mind 
is that the section makes him liable just be¬ 
cause he is a member of the assembly; it does 
not require any act to be done by him as a 
member. It does not even say that he is 
deemed to have done the act. It just punishes 
nim because the act was done in prosecution 
of the assembly’s common object. It thus 
creates an offence which does not require any 
act to be done. Ordinarily the fact is of no 
importance but it assumes importance when 
there arises the question of the number of acts 
done by the accused, as for instance under the 
third part of section 71. 


The provisions of S. 149 have been interprete 
in a number of cases, for instance, — ‘Quee 
Empress v. Bisheshar 5 , 9 All 645 (A); — ‘Raghi 
bar v. Emperor’, AIR 1939 Oudh 91 (B); - 
Baldeo Singh v. Emperor 1 . AIR 1940 Nag 12 

in J^? iyaz Khan v - Emperor 5 , AIR 194 
All 180 <D) and1 — ‘Barendra Kumar Ghosh \ 
Qnperor; Affi 1925 PC 1 (E). In ‘Bisheshar 5 
case (A) Sir Johan Edge, C. J. said that S. 14 
n ° °ff en “ bu t.like S. 34, I. P. C., merel 
, declares a principle of the common law that ha 
^ prevaiied m England (p. 649) and that its ot 
ject is to make it clear that an accused wh 
St 08111101 P ut forward as a de 
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Kumar* 5 case*, (E) the Judi 
speaking through Lord Sumne 
oWed at page 52 that the section create i 

^ deals with punishment o 
mat offence alone. That observation was ex 
1953 All/65 & 66 


plained by Yorke, J. in ‘Raghubar’s case’, (B) 
at p. 93. The learned Judge said that S. 149 
itself is not a section which creates an offence 
in the same sense as S. 147 does, that it does 
create an offence though only in the ^ense that 
it creates in all the persons who have taken 
part in a riot the same offence as is committed 
by the particular individuals who cause hurt, 
that is, enlarges the area of guilt under S. 323 
or S. 325 or whatever the section may be, in 
cases to which S. 147 applies and that it cer¬ 
tainly does not create a new offence composed 
partly of rioting and partly of the offence con¬ 
structively committed. In ‘Baldeo Singh’s case’, 
(C) Niyogi, J. stated that the effect of the 
section is to make every member of an unlaw¬ 
ful assembly in the eye of the law a principal 
offender in respect of an act falling within the 
ambit of the common object, so as to make 
him primarily responsible for the consequences 
of the physical act of any ot the members. 


(9) “Force” is defined in S. 149, I. P. C. to 
mean causing motion, change of motion or 
cessation of motion. Violence is not defined. 
Hurt is defined as causing bodily pain, rii.^ase 
or infirmity. Evidently hurt is not the same 
thing as force; it is also not the same thing as 
violence, of which pain or disease or infirmity 
is not an essential ingredient; see — ‘Queen 
Empress v. Bana Punja’, 17 Bom 260 (F); — 
‘Emperor v. Katwaru Rai\ AIR 1917 All 11 
(G); —‘Sothavalan v. Rama Kone’, AIR 1933 
Mad 338 (H) and — ‘Anthony Udayar v. Royap- 
pudayar’, AIR 1928 Mad 18(1) (I). In the ‘Bom¬ 
bay case’, (F) Jardine, J. in his referring order 
remarked that force and violence have not the 
same meanings as are commensurate with the 
word ‘hurt*. 


In ‘Anthony Udayar’s case’, (I) Wallace, J. 
stated that the force necessary to constitute 
the offence of rioting may fall short of causing 
bodily pain, and if further force is used which 
does cause bodily pain, the offence of rioting 
has been exceeded and the excess constitutes 
another offence of causing hurt punishable un¬ 
der S. 323, I. P. C. 

(10) When A, B, C, D and E form an assembly 
with any of the common objects mentioned in 

?;o 141 T’^ ac !l of L them becomes guilty under S. 
143. If m furtherance of the common object A 
gives a blow, he does two further acts, one of 
being a member at the moment of giving the 
blow and the other of causing hurt and com- 
rmt S the offences of Ss. 147 and 323 in addi¬ 
tion of that of S. 343. He can be separately 
convicted and sentenced under Ss. 143 and 323; 
S. 71 would not come into application at all be- 

? c L of th e blow is not an in¬ 

gredient of the offence of S. 143. Separate 

S U ^ n if nt ! 1 - Un i er 143 and 14 7 would be 
barred by the first part of S. 71 because the 

acts of being a member done every moment 
are parts of the whole offence of being a mem¬ 
ber Jfcs punishment under Ss. 323 and 147 
will be governed by the third part. It i s be- 
t ~ e blow that he simultaneously com- 
mits the offences of Ss. 147 and 323. Giving a 
blow itself is an offence under S. 323 but when 
J* “ combined with the facts of his being a 
member and of his acting in furtherance of the 
common object, the offence of S. 147 also is 

result * bf can ^ separately 
convicted and sentenced under Ss. 143 and 323 
without any restriction, or under Ss 147 an d 
323 subject to the third part of S. 71. i t be 
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said that he does not commit offences of S. 143 
at every moment during his membership, he 
does only two acts, one of being a member and 
the other of causing hurt and for those two 
acts, he is punishable under Ss. 147 and 323. 

The original offence of S. 143 committed by 
him when he became a member becomes ag¬ 
gravated by his causing hurt into an offence of 
S. 147. In that case he can be separately con¬ 
victed under Ss. 147 and 323 but his punish¬ 
ment will be governed by the third part of 
S. 71. As regards B (and also C, D and E) the 
acts done by him are the original membership 
and the membership at the time when A gives 
the blow. He thus commits two offences 
punishable under Ss. 143 and 147. Section 149 
makes him further liable under S. 323. He 
cannot be separately punished under Ss. 143 
and 147 as already explained. He can be 
punished under Ss. 143 and 323 read with 149 
without any restriction; S. 71 does not apply. 
He can also be punished under Ss. 147 and 323 
read with 149. In this case S. 71 does not by 
its own force apply because he has not done 
any act besides that of being a member and 
is not deemed to have done the act of causing 
hurt. But obviously he cannot be punished 
more severely than A who actually caused the 
hurt and therefore his punishment for the two 
offences must be governed by the same restric¬ 
tion which governs the punishment of A for 
them. 


One may also take the view that his punish¬ 
ment for the two offences is governed by the 
second part of S. 71 inasmuch as his being a 
member at the time when A causes hurt be¬ 
comes punishable under both the sections. It 
does not matter whether the punishment is 
governed by the second part or the third part. 
If it be said that B does not do any new act 
bv continuing his membership at the time of 
the hurt caused by A, then the offence of S. 143 
becomes aggravated into that of S. 147 and in 
addition he becomes guilty under S. 323 read 
with S. 149. He would still be liable to the 
same punishment as if he had done two acts 
of membership. Suppose A gives a further 
blow or blows (the number of further blows is 
immaterial). Now the acts done by him are 
the original membership, the membership at 
the time of the first blow, the membership at 
the time of the second blow and the two hurts 
and commits the offences of Ss. 143, 147 (first 
offence), 147 (second offence), 323 U>rst offence) 
and 323 (second offence). He cannot be punish¬ 
ed separately under Ss. 143 and ! 47 , or under 
Ss 323 and 323 or under Ss. 14 1 and 147; the 
first part of S. 71 creates the bar. He can be 
separately punished under S. 143 and S. 3-3. He 
can be separately punished for the urst offence 
of S. 147 and the second offence of S. 323 with¬ 
out any restriction. Section 71 does net apply 
because he gave the second blow after he had 
completed one offence of S. 147. 

The first offence of S. 147 combined with the 
second offence of S. 323, does not constitute a 
different offence. A different offence is consti¬ 
tuted where the offence of S. 325 is combined 
with that of S. 143. but not when it is com¬ 
bined with that of S. 147. 

In the result, he can be separately punished 
under Ss. 147 and 323 without any restriction 
If it be said that he has done only one act of 
membership, the acts done by him are the 
membership now punishable under S. 147, 


and the two hurts punishable under S. 323 and 
S. 323. He cannot be separately punished un¬ 
der Ss. 323 and 323. His separate punishment 
under S. 147 and the first offence of S. 323 is 
governed by the second or third part of 5. 71 
as explained above; but his punishment under 
S. 147 and the second offence of S. 323 is not 
governed by S. 71 because the second blow 
was given by him after he had completed the 
offence of S. 147 and forms no part of it at all. -< 

In the result, he would be punished under 
Ss. 147 and 323 separately without any restric¬ 
tion. Once more it makes no difference whe¬ 
ther his membership at different stages is 
treated as one act or different acts. As regards 
B, the acts done by him are membership at 
three stages punishable under Ss. 143, 147 and 
147. In addition S. 149 makes him punishable 
under S. 323 and S. 323. He cannot be sepa¬ 
rately punished under Ss. 143 and 147, nor 
can he be punished under S. 323 and S. 323; 

S. 71, part I, creates the bar. His punishment 
for the first offences of Ss. 147 and 323 and for 
the second offences with the same sections is 
governed by the second or the third part of 
S. 71. But he can be punished separately 
without any restriction for the first offence 
of S. 147 and the second offence of S. 323 or 
for the first offence of S. 323 and the second 
offence of S. 147. S. 71 does not apply. In the 
result B can be punished separately under Ss. 
147 and 323 read with 149 without any res¬ 
triction. If his membership at the different 
stages were treated as one act, he has done 
only one act viz. that of membership now 
punishable under S. 147. 

In addition S. 149 makes him punishable 
under Ss. 323 and 323. As explained, he can- 
pot be punished twice under S. 323. His punish¬ 
ment under S. 147 and the first offence of S. 
323 would be governed by the second or the 
third part of S. 71 but not his punishment 
under S. 147 and the second offence of S. 323. 
Thus he can be separately punished under Ss. 
147 and 323 without any restriction. 

The position, therefore, is that when A gives 
a further blow or blows, not only he but all 
other members of the assembly can be sepa¬ 
rately punished under Ss. 147 and 323 without 
any restriction and S. 71 will not apply. Sup¬ 
pose instead of A. B gives a further blow or 
blows. Then the acts done by A are the three 
acts of membership at the three stages punish¬ 
able under Ss. 143, 147 and 147 and one act of 
causing hurt punishable under S. 323. In addi¬ 
tion he becomes liable to be punished under 
S. 323 bv virtue of S. 149 for the hurt caused 
by B. He cannot be punished separately under 
Ss. 143, 147 and 147. He can be punished 
separately under S. 143 and the first olfence of 
S. 323. He can be separately punished under 
S. 143 and for the second offence of S. 323 read 
with S. 149. 

I am inclined to think that his separate 
punishment under S. 323 for the first hurt and 
S. 323 read with S. 149 for the second hurt\ 
also is not barred because the case does not 
appear to be covered by S. 71 at all. If he gav 
both the blows the first part of S. 71 wouW 
apply; but I am not certain that it would apply 
if the blows are given by different men. 
however, express no definite opinion on this 
point because it is not material m thepresenj 

case. The punishment for the first of fup C third' 
Ss. 147 and 323 will be governed by the thir 
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part and also the punishment for the second 
offence of S. 147 and the second offence of S. 
323 read with S. 149. But his punishment for 
the first offence of S. 147 and the second offence 
of S. 323 read with S. 149 is not governed 
by S. 71. 

Thus he can be punished separately without 
any restriction under Ss. 147 and 323. The 
- same result will be achieved if his membership 
at the different stages were treated as one act. 
As regards B (and also C, D and E) he has 
done three acts of membership at the three 
stages punishable under Ss. 143, 147 and 147, 
and the act of causing hurt punishable under 
S. 323. Section 149 has already made him 
further punishable under S. 323 for the hurt 
caused by A. He may be separately punished 
under S. 143 and for the first offence of S. 323 
read with S. 149 and the second offence of 
S. 323 without any restriction; I do not express 
any definite opinion on his liability to be 
punished separately under S. 323 and S. 323/149. 
He can be separately punished without any 
restriction for first offence of S. 147 and the 
second offence of S. 323. If the membership 
were treated as one act, he would have done 
two acts, one punishable under S. 147 and the 
other punishable under S. 323 for the second 
hurt & in addition he is liable to be punished 
under S. 323 read with S. 149 for the first hurt 
caused by A. He can be separately punished 
without any restriction under Ss. 147 and 323 
(for the second hurt). Thus he is liable to be 
punished in the same manner as A. 

( 11 ) The conclusions that I arrive at are: 

1. If only one blow is given by a member 
of an unlawful assembly all the members can 
be separately punished under Ss. 143 and 323 
without any restriction, or under Ss. 147 and 
323 subject to the restriction imposed by the 
second or the third part of S. 71. 

2. The second and the third parts of S. 71 
bar, not separate punishments for the various 
offences but the aggregate punishment exceed¬ 
ing the punishment provided for any of them. 

3. When more than one blow is given, every 
member can be punished separately without 
any restriction under Ss. 147 and 323; section 
71 will not apply. 

4. The law makes no distinction between the 
actual assailant and other members. He does 
one more criminal act than the others but it 
does not follow that the law must provide for 
a severer punishment than that provided for 
the other members or that it must provide for 
a less severe punishment for the other mem¬ 
bers than that provided for him. The other 
members must not be liable to be punished more 
severely than the actual assailant but they can 

mac * e liable to be punished as severely as 
the actual assailant. 

. membei * use s force or violence not 
to an offence punishable under S. 

all ar 2 d iiXu* K 15 cau ^ by any member, 
cl 1 147 hab i e JjL be .finished separately under 

&71 iilSot appS “ y restri ' tion and 

~ ‘Emperor v. Ram Partap’, 6 All 121 ' 

(J) Straight, J. decided that an accused cannot 

f pa “sir ss f - ^ and ® 

2 ! 1 stress of his argument was that 
Si ♦£? esse . nt , i . al ingredient towards warrarff- 
g® g* conviction under S. 325 was the mem- 

‘ttS wuld an hp Un r! aWfUl ? s f- embIy without which 
mere could be no conviction and sentence for 


the offence of S. 147. He interpreted the 
language of S. 71 to mean that 
“if in the course of a transaction a person 
commits different offences, inextricably mix¬ 
ed up with one another, and all graduating 
towards, essential to, and culminating in a 
single distinct offence, he is not to be punish¬ 
ed separately upon conviction for such single 
and distinct offence, and for any or each of 
such other offences as well.” 

There is no discussion of the provisions of S. 
71, nor is there any discussion of the meaning 
of the words “shall not be punished for a more 

severe punishment.any of such offences.” 

Brodhurst, J. dissented from that view in — 
‘Queen Empress v. Dungar Singh’, 7 All 29 (K). 
He pointed out that an offence under S. 147 
can be committed without causing hurt and 
that hurt can be caused without committing an 
offence under S. 147, that the two offences are 
distinct and that separate punishments upto 
the maximum prescribed for each offence can 
be inflicted. 

The conflict between the views of Straight, J. 
and Brodhurst, J. gave rise to two Full Bench 
decisions in 1885. They are — ‘Queen Empress 
v. Pershad’, 7 All 414 (L) and — ‘Queen Em¬ 
press v. Ram Sarup’, 7 All 757 (M). In ‘Per- 
shad’s case’, (L) the trial began before a second 
class Magistrate who became invested with 
first class powers before he delivered the judg¬ 
ment, the accused were convicted by him un¬ 
der Ss. 325, 325 and 323 for causing grievous 
hurt to two persons and simple hurt to a third 
person and given separate sentences of two 
years’ imprisonment and a fine, one year’s im¬ 
prisonment and a fine and three months’ im¬ 
prisonment and a fine respectively, and it was 
contended that the sentences were illegal be¬ 
cause the Magistrate could not exercise the 
powers of a first class Magistrate in the case 
commenced by him as a second class Magis¬ 
trate and separate sentences could not be pass¬ 
ed for the three offences. The accused had 
really committed a riot and could have been 
convicted under Ss. 147 and 148 also but had 
not been convicted under those sections. Four 
questions were referred to a Full Bench of five 
Judges and the fourth question was whether a 
member of an unlawful assembly can be punish¬ 
ed under Ss. 147 & 325 or not. The first ques¬ 
tion was the general question whether the sen¬ 
tences were legal or illegal. The fourth ques¬ 
tion really did not arise because the accused 
were not convicted under Ss. 147 and 148. The 
question whether separate punishments could be 
inflicted for causing injuries to different men 
™„ q Jvi te *®? rent fro D? the Question that is being 

b / ? e ' T W0 of the Jud ges answer¬ 
ed only the first question and held the sentences 

nniv e +K eg fi' i The ?. hief Justic e also answered 
only the first question but held the sentences 

1° be Br odhurst, J. held the sentences 

to be illegal on other grounds but gave his opi¬ 
nion that they would have been legal if the 
Magistrate had convicted the accused under S 
148, and that a member of an unlawful as¬ 
sembly can be punished under Ss. 147 and 325 
both. Oldfield, J. thought that S. 71 had no 
application because there was no case of an 
offence made up of parts, any of which parts 

rr? offence and that offences of Ss. 

323 and 325 form no part of the offence of S 

147 which is a separate offence. He also did 
not decide the last three questions. 
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As the Full Bench did not decide the question 
under consideration, another Full Bench was 
formed on a reference made by Straight, J. in 
the case of ‘Ram Sarup\ (M). There, the ac¬ 
cused were separately punished under Ss. 147 
and 325 to three months’ and six months’ im¬ 
prisonment respectively. The Chief Justice and 
two. Judges including Straight, J. held in a 
very short judgment that the sentences were 
correct because the accused were shown to have 
committed individual acts of violence with their 
own hands which constituted distinct oilences 
of Ss. 325 and 323 separate from, and indepen¬ 
dent of, the offence of S. 147 which was already 
completed. On that ground they distinguished 
the case from ‘Ram Partab’s’, (J). Brodhurst, 
J. held the sentences to be legal but on the 
ground that the accused can be separately 
punished under Ss. 147 and 325 regardless of 
whether he himself has caused injuries or not. 
He pointed out that only one grievous hurt 
was caused, that it could have been caused by 
only one of the accused persons and that the 
others could be guilty under S. 325 only if S. 
149 applied. Merely because the other accused 
used violence, they would not be guilty under 
S. 325. When the Full Bench upheld the sen¬ 
tences as legal, it must have been, as pointed 
out by Brodhurst, J. on the ground that sepa¬ 
rate sentences can be inflicted under Ss. 147 
and 325 read with S. 149. 


Two years later, the matter was dealt with 
by a Bench consisting of Sir John Edge, C. J. 
and Brodhurst, J. in the case of ‘Bisheshar’, (A). 
In that case there was an unlawful assembly 
which used force or violence, one of its mem¬ 
bers M. caused grievous hurt and all the ac¬ 
cused were convicted under Ss. 147 and 325 
and given separate sentences, the sentence of 
M. being one year & five years respectively & 
cumulatively. The Bench held the sentences 
to be legal and dissented from — ‘Empress v. 
Ram Partab’, (J). Sir John Edge, C. J. said 
that if the case was governed by the second 
and third parts of S. 71, there was no contra¬ 
vention of their provisions because the aggre¬ 
gate punishment inflicted on M., viz., six years, 
was less than the maximum that could nave 
been inflicted under S. 325. He observed that 
if the legislature had intended that in cases 
governed by these two parts, there should be 
punishment for only one offence, it would have 
said so and that there would have been little 
use in enquiring into, and convicting an accused 
of, two offences, if he could be legally sentenced 
for one offence only. In his opinion the case 
was not governed at all by S. 71 because S. 149 
does not create an offence. 


j n — «Kure v. Emperor’, AIR 1919 All 379 
(N) the accused were convicted under Ss. 147 
and 323 read with S. 149 and given separate 
and cumulative sentences of the aggregate term 
of two years. Piggot, J. observed that because 
S 149 was invoked, it was not sound, as a 
general rule, to pass cumulative sentences un¬ 
der the two sections. He upheld the separate 
sentence but made them concurrent. Thi,s altera¬ 
tion could not have been done as a matter of 
law the law leaves it to the absolute discre¬ 
tion of the Court to make two sentences of 
imprisonment concurrent or consecutive. There 
is no law laying down when they should he 
concurrent and when consecutive. In any case 
S. 71 does not deal with this matter at alL 
Therefore, the effect of Mr. Piggott’s judgment 


is to uphold the validity of separate sentences 
under Ss. 147 and 323 read with S. 149. Sir 
George Knox, A. C J. upheld separate sen¬ 
tences under Ss. 147 and 323 in — ‘Emperor v. 
Katwaru Rai’, (G). He proceeded on the basis 
that hurt was caused to two men R. and S. that 
the offence of S. 147 was complete when*hurt 
was caused to R. and that a separate and dis¬ 
tinct offence punishable under S. 323 was com¬ 
mitted when hurt was caused to S. 

The same reasoning was employed by Sulai- 
man, J. as he then was in — ‘Chhidda v. Em¬ 
peror*, AIR 1936 All 225 (O), where two per¬ 
sons S. and B. were injured in a riot and the 
accused were punished separately under Ss. 147 
and 323 read with S. 149. The sentences were 
concurrent. Sulaiman, J. was of the opinion 
that when the first injury is. caused, the offence 
of S. 147 is completed and the infliction of sub¬ 
sequent injuries produces a distinct offence of 
S. 323. Following ‘Chhidda’s case*, (O) Bajpai, 
J. in — ‘Emperor v. Sahab Raj Singh*, AIR 
1933 All 819 (P) upheld separate sentences un¬ 
der Ss. 147 and 325 read with S. 149 because 
more than one injury was caused by the unlaw¬ 
ful assembly. 

A very instructive decision dealing with the 
question is that of Mr. Justice Mahmood in — 
‘Queen Empress v. Wazir Jan’, 10 All 58 (Q). 
In that case Wazir Jan pretending to be an 
official in an octroi establishment extorted 
money from a man and was convicted under 
Ss. 170 and 384 and sentenced to nine months* 
and nine months* imprisonment respectively, 
the sentences to run concurrently. Mahmood, 
J. held the sentences to be valid. The use 
of the word ‘shall* in the sections was con¬ 
strued by him to “indicate the imperative 
mandate of the Legislature that persons guilty 
of those offences are to be punished.” Section 
71 was held by him to be not a rule of adjec¬ 
tive law or procedure but a rule of substantive 
law regulating the measure of punishment and 
not affecting the question of conviction which 
relates to the province of procedure. He said 
on page 63 that when certain acts constitute 
two or more offences, whether they fall or do 
not fall under the purview of S. 71. and the ac¬ 
cused is charged and'tried for those offences 
and they are established by the evidences, the 
court is bound to convict him of those offences. 
If a conviction is recorded, the Court must 
pass a sentence in respect ©f it; Mahmood, J. 
said on page 65 that an omission to do so is 
illegal and that: 

“Just as the maxim ‘ubi jus ibi remedium’ is 
a rule of jurisprudence, so it is a principle of 
the criminal law that where there is an of¬ 
fence there must be a punishment, the general 
rule being in either case affected by excep¬ 
tional provisions of the law.” 

As regards the implication of the restriction 
imposed by the second & the third parts of S. 71, 
he quoted with approval from — ‘Emperor or 
India v. Budh Singh’, 2 All 101 at p. 104 (R). 
There Turner, J. had pointed out: 

“The law does not.prohibit the Court from 

passing sentence in respect of each 0 offence 
established, but it declares that the offender 
must not receive for such offences collectively 
a punishment more severe than might nave 
been awarded for any one of them, or for the 
offence formed by their combination, 


Mahmood, J. was of the view that the latest 
ruling of the Court on the subject was that ol 
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the case of ‘Bisheshar (A)’ and did not approve 
of the decision of Straight, J. in the case of ‘Ram 
Partab’ (J). Explaining the provisions of S. 
71 he said at page 68 that the first part is 
illustrated by illustration (a) to the section and 
did not apply to the facts of the case because 
the offence of S. 170 is not any part of the of¬ 
fence of S. 383 or 384, that S. 71 does not refer 
j to matters of evidence, that even though the 
' evidence in the case showed that but for per¬ 
sonating as a public servant the accused could 
not practically have had the means of putting 
any person in fear of injury which is an essen¬ 
tial element of extortion that circumstance 
did not bring the two offences within the pur¬ 
view of the third part of S. 71 and that the 
case was not governed at all by S. 71. The 
case of ‘Bisheshar (A)’ was treated as the ruling 
case in — ‘Emperor v. Dharam Das’, 33 All 48 
(S) decided by Tudball and Chamier, JJ. In 
that case there was a riot in the course of which 
the accused drove out the complainant from a 
field and caused grievous hurt; the accused 
were separately sentenced under Ss. 147 and 
325 read with 149 to imprisonment for six 
months and three months, the sentences being 
consecutive. Though it is not stated in the 
judgment whether one hurt was caused or more 
than one, the separate sentences were held to 
be valid and S. 71 was held to be inapplicable. 

(13) In — ‘Dharam Deo Singh v. Emperor’, 
AIR 1916 Arf 49 (T) Walsh, J. upheld separate 
sentences under Ss. 147 and 325 read with 149 
when more than one injury was caused and 
ine aggregate sentence was of six months. The 
learned Judge expressed dissent from — ‘Queen 

| Empress v. Ram Partab’, (J) because it fail¬ 
ed to give effect to the whole meaning of S. 71 
and thought that the matter was settled as far 
as this Court is concerned by the decision in 
the case of ‘Bisheshar (A)’. It seems that 
Walsh, J. thought that the case was governed 
by the second or the third part of S. 71 and he 
laid down that all that is required under it 
is that the sentence ultimately passed should 
not exceed that provided for the offence of 
S. 325 (it is graver than the offence of S. 147). 

(14) A case under different sections, but in¬ 
volving the consideration of S. 71, was — ‘Ma¬ 
homed Ali Khan v. Emperor’, AIR 1933 All 438 
(U) where the accused was convicted and sepa¬ 
rately sentenced under S. 60(a) and S. 60(b) and 
(f) of the Excise-Act. Young, J. stated at page 
439: 

“It seems to be unreasonable, when a man is 
' found guilty of the major offence of illicitly 
manufacturing excisable articles, that he 
should also be severely punished for keeping 
in his possession materials for manufacturing 
those articles and for possessing them." 

He, therefore, set aside the separate sentence 
under S. 60(b) and (f). It is not clear whether 
the learned Judge questioned the discretion of 
the Magistrate or the legality of the separate 
Jt sentences. The use of the words “unreason¬ 
able” and “severely” suggests that he questioned 
merely his discretion and did not intend to lay 
down as a matter of law that the accused should 
i not have been sentenced separately. But he 
also quoted S. 71 though without saying how 
It applied to the facts of the case. The deci¬ 
sion goes against the previous decisions and 
does not appear to lay down the correct law. 

(15) I have not come across a more recent 
case of this Court. 


(16) The Avadh Chief Court also took the 
view that separate sentences under Ss. 147 and 
325 read with 149 are legal. In — ‘Raghubar 
v. Emperor’, (B) separate sentences were main¬ 
tained regardless of the fact that more than 
one injury was inflicted and of the question 
by whom grievous hurt was caused. In 'Par- 
mesh war v. Emperor’, AIR 1940 Oudh 419 (V) 
a Division Bench adopted the reasoning of Sir 
George Knox in the case of ‘Katwaru (G)’. 
Several injuries were caused and separate sen¬ 
tences under Ss. 147 and 323 were maintained 
by Thomas C. J. and Ziaul Hasan, J. The court 
adopted the view that the offence of S. 147 was 
completed as soon as the victim was knocked 
down on the ground and that the distinct of¬ 
fence of S. 323 was committed when he was 
beaten subsequently and that S. 71 did not 
apply. The court doubted the correctness of 
the view that separate sentences can be inflict¬ 
ed only on those persons who themselves cause 
hurt and are convicted under S. 323 without 
the help of S. 149. In — ‘Dulan Dayal Singh 
v. Emperor’, AIR 1945 Oudh 102 (W) Madeley, 
J. followed ‘Raghubar’s case’, (B). This was 
the state of law in this Court and in the Chief 
Court of Avadh before the amalgamation. No 
case of this Court after the amalgamation, 
barring — ‘Abdur Rashid Khan v. State’, AIR 
1953 All 315 (X) in which the question might 
have been discussed has been brought to my 
notice. In ‘Abdur Rashid Khan’s case’, (X) 
Kidwai, J. held that separate sentences under 
Ss. 147 and 323 read with S. 149 are illegal. 
My learned brother has relied simply upon 
— ‘Baldeo Singh v. Emperor’, (C). No previous 
decisions of this Court or of the Avadh Chief 
Court were referred to my learned brother and 
I cannot help regretting that he was invited by 
counsel to decide the question only on the basis 
of — Baldeo Singh v. Emperor’, (C) and without 
regard to the decisions of this Court. My learn¬ 
ed brother’s view is that the punishment under 
S. 323 read with S. 149 depends upon the fact 
that the accused are members of an unlawful 
assembly and have “committed a riot in the 
course of which someone or more of them 
caused simple injuries”, and “their conviction 
under S. 147 also depends upon those very 
facts”, and that they cannot “be punished twice 
over in respect of the facts which taken to¬ 
gether constitute one offence”. Section 71 is 
not referred to in the judgment. If the deci¬ 
sion is not based on that section, then I may 
respectfully point out that there is no other 
law prohibiting separate punishments for vari¬ 
ous offences. 

I have already made it clear that there are 
no general principles, apart from what one finds 
in that section, which in any manner limit the 
power (and that power is nothing short of a 
duty) of a court to impose separate sentences 
for the various offences of which it convicts an 
accused in a trial. If my learned brother thought 
that the case was governed by the second or 
the third part of the section, he ought to have, 
but has not, held that it prohibits separate 
punishments and not merely aggregate punish¬ 
ment exceeding certain limits, before he could 
set aside the separate punishments. That the 
punishment “depends upon their being members 
of an unlawful assembly and their having com¬ 
mitted a riot” is not correct; it depends only 
upon an injury or injuries being caused by any 
member. Of course a, riot is simultaneously 
committed but its commission is not made a 
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condition precedent or ‘sine qua non* for the 
conviction under S. 323/149, I. P. C. Even if 
some facts are common to the offences of Ss. 
14/ and 323 lead with S. 149, I. P. C. it does 
not mean that separate punishments for the two 
offences cannot be inflicted. That a person 
should not be punished twice for one act is 
understandable but there does not appear any 
reason for saying that a man should not be 
punished separately for two offences merely 
because some ingredients or facts are common 
to both. Just because two offences have a com¬ 
mon ingredient or fact, they do not always be¬ 
come one offence punishable only once.’ If a 
person kills another with an unlicensed gun, 
he commits two offences punishable under S. 302 
I. P. C. and 19 (f)> Arms Act; his separate 
punishments for the two are not barred just 
because the gun was used for committing both 
the ollences. Similarly, if one causes griev¬ 
ous hurt to two persons with a lathi, punish¬ 
ing him separately for the two offences of S. 
325 and S. 325 is not prohibited merely be¬ 
cause the same lathi was used to cause the 
two grievous hurts. If A and B enter into 
a conspiracy to commit an olfence and also 
commit that offence, they can certainly be 
punished separately for that offence and also 
for criminal conspiracy. A person, who com¬ 
mits a burglary with intent to commit theft 
and also commits theft, is separately punished 
under Sections 457 and 380 I. P. C. even though 
some of the ingredients are common. 

Such a case is — ‘T. W. Morgan v. A. J. 
Devine’, (1914) 59 Law Ed 1153 (Y) where two 
cumulative sentences for house-breaking and 
theft were inflicted; the Supreme Court of 
America held that the two offences were dis¬ 
tinct, that one could be committed irrespective 
of whether it was necessary to commit the 
other or not, and that “although the transac¬ 
tion may be in a sense continuous, the offences 
are separate and each complete in itself”, (per 
Day, J. at page 1155). Similar decision was 
given in — ‘Kanchan Molla v. Emperor’, AIR 
1925 Cal. 1015 (Z). See also — ‘Batesar Singh 
v. Emperor', A. I. R. 1932 Pat 335(Z1). 

(17) Section 1 of the American Narcotic Act 
creates the offence of selling any forbidden 
drug except in or from the original stamped 
package, and S. 2 creates the offence of sell¬ 
ing any forbidden drug not in pursuance of a 
written order of the person to whom it is sold. 
One Blockburger sold opium, which was a for¬ 
bidden drug, without any written order of the 
purchaser and not in or from the original stamp¬ 
ed package and was convicted under both Ss. 
1 and 2 and given consecutive sentences of five 
years’ imprisonment and 2000 dollars for each 
offence. The Supreme Court held the sentences 
to be legal; — ‘H. Blockburger v. U. S. A.’, 
(1931) 76 Law Ed 306 (Z 2). Sutherland, J. 
said, at page 309, 

“each of the offences created requires proof of 
a different element. The applicable rule 
is that where the same act or transaction 
constitutes a violation of two distinct statu¬ 
tory provisions, the test to be applied to de¬ 
termine whether there are two offences or 
only one, is whether each provision requires 
proof of an additional fact which the other 
does not”. 

If one causes grievous hurt to two men in one 
transaction, he can be separately punished un¬ 
der Sections 325 and 325 I. P. C. If in a riot 
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grievous hurt is caused to two persons, there 
is no reason why the members of the unlaw¬ 
ful assembly should not be separately punish¬ 
ed under Ss. 325 and 325 read with Section 149 
I. P. C. If it were said that they could be 
punished for only one offence of section 325 
I. P. C., it would mean that they would go un¬ 
punished for the other ofTence, in other words 
that once grievous hurt was caused to one man, 
grievous hurt could be caused to any number 
of men with impunity. If tw 0 separate punish¬ 
ments can be given, why should that case be 
distinguished from the one under consideration 
where the two offences are of Ss. 147 and 325? 
If the reasoning employed in — ‘Abdur Rashid 
Khan’s case*, (X) were sound, it would apply 
there also. 

One must not confuse an ingredient 
of an offence with the evidence requir¬ 
ed to substantiate the offence. Membership 
of an unlawful assembly is not an ingredient 
of the offence of S. 323; it is only a piece of 
evidence. If there is only one assailant, in 
order to convict him of the offence of S. 323 
there must be evidence to the effect that he 
caused an injury. If there are five or more 
assailants, all the evidence that is required for 
the conviction of any one of them is that he 
was a member of an unlawful assembly cons¬ 
tituted by the five or more persons and that 
injury was caused in furtherance of its com¬ 
mon object. In addition to S. 149 there is 
S. 34 I. P. C. under which one can be punished 
for an act done by another. If a criminal 
act is done by two or more persons in furthe¬ 
rance of the common intention of all, each is 
liable for that act as if it were done by him 
alone; that is S. 34. “The common object” 
required under S. 149, I. P. C. is a thing of 
wider scope than “the common intention” re¬ 
quired by S. 34. Section 149 will not apply 
unless there are at least five persons whereas 
for the applicability of Section 34 at least two 
persons only are required when there are five 
or more persons, less is required to make each 
of them liable for the act done by all of them; 
when there are less than five, more is requir¬ 
ed. What is included in “the less” must neces¬ 
sarily be included in “the more”. 

Consequently a case that is governed by S. 
149 would ordinarily always be governed by S. 
34. If in a case S. 149 is found inapplicable 
because there are four, three or two men, one 
can always fall back upon S. 34 to make them 
liable. A conviction recorded with the aid of 
section 149 can always be recorded with the 
aid of S. 34. If in the present case the accus¬ 
ed had been convicted under S. 147 and 325 
read with S. 34 I. P. C. and separately sentenc¬ 
ed for the two offences, I do not think the 
separate sentences could have been 'assailed as 
illegal. The argument on the basis of which 
the separate sentences were held to be illegal in 
— ‘Abdur Rashid Khan’s case (X)’, would not 
be applicable. If separate sentences could be 
legally awarded with the aid of S. 34 I do not 
understand why they cannot be legally award¬ 
ed merely because instead of S. 34, S. 149 is 
used. 

Whether separate sentences can be legally 
awarded or not should depend upon the facts 
and not upon the language one uses in describ¬ 
ing the facts. If, on the facts, an accused is 
liable to be punished separately under Ss. 147 
and 325, it should not make any difference wne- 
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ther S. 34 or S. 149 is brought in aid. It is 
not even necessary under the law to mention 
either S. 34 or S. 149 in the charge. If neither 
section is mentioned, one cannot assume that 
S. 149 was brought in aid and not the other 
section. 

In — ‘Abdur Rashid Khan’s case’ (X) my 
learned brother set aside even the conviction 
funder S. 323 read with S. 149. Even if an ac¬ 
cused cannot be punished separately for the 
offences of Ss. 147 and 323 I. P. C„ he can cer¬ 
tainly be convicted under each of them. Even 
in those cases in which the separate sentences 
have been held to be illegal, the separate con¬ 
victions have not been held to be illegal; see 
for instance, — ‘Nilmony Poddar v. Queen Em¬ 
press’, 16 Cal 442 (Z 3) — ‘Queen Empress 
v. Ram Partap’, (J), — ‘Queen Empress 
v. Banna Punja’, (F), — ‘Baldeo Singh v. 
Emperor’, (C), — ‘Queen Empress v. Wazir Jan’, 
(Q) — ‘Haji Lai Baksh v. Emperor’, AIR 1943 
Sind 212 (Z 4) and — ‘Parmeshwar v. Emperor’, 
<V). 

The legality of the separate convictions de¬ 
pends upon the Code of Criminal Procedure 
and S. 71 I. P. C. presupposes the existence of 
separate convictions. The question of sepa¬ 
rate punishments for various offences would 
not arise unless there were convictions for 
those offences. The view taken in — ‘Abdur 
Rashid Khan’s case (X)', is, thus, not only 
against the view held by this Court and the 
Avadh Chief Court in the past but also, I say 
with great respect, not sound. As it has ig¬ 
nored the previous decisions of this Court, I 
cannot consider it as binding upon me; e. g. 

I — ‘Calcutta Motor Cycle Co. v. Union of India’, 
AIR 1953 Cal l (Z 5). 

(17a) Coming to the other High Courts the 
earliest important case that I have come across 
is that of — ‘Nilmony Podder* (Z 3). It was 
decided by a Full Bench of five Judges. The 
facts in that case were these: A riot was 

committed by six men, two of whom had 
themselves caused hurt with sharp-edged 
weapons. All were convicted under Sections 
148 and 324 read with S. 149 I. P. C. and sen¬ 
tenced to three years’ imprisonment under the 
former section and one year’s imprisonment un¬ 
der the latter section by a Sessions Judge. Four 
of the learned Judges thought that the case 
was governed by the first part of S. 71 and held 
the separate sentences illegal. Their argument 
was that the offence of S. 324 read with S. 149 
committed by the other four members was made 
up of two parts, ( 1 ) of their being members of 
an unlawful assembly which had used force or 
violence, and (2) of the offence of causing hurt 
committed by two of the members. I respect¬ 
fully differ from the view that the offence was 
divisible into two parts like this and even if 
it were, I do not agree that the case was gov¬ 
erned by the first part. Tottenham, J. dissent- 
ed from the view of the four learned Judges. 
-He pointed out that S. 149 does not punish any 
specific offence and that the four members are 
convicted of an offence punishable not under 
S. 149 but under S. 323. 

« (18 > 77 ‘Banna Punja’s case (F)\ a Full 

Bench of the Bombay High Court laid down 
that it is not illegal to pass two sentences un- 
<ier Ss. 147 and 326, provided the aggregate 
^ not exceed the maximum 
SS* to* c ? urt can pass for either of them. 
Sargent C. J. pointed out that the combined 


effect of section 71 I. P. C. and section 235 Cr. 
P. C. is 

“that the assessment of punishment is to be 
found in the former section in cases falling 
within it; but the latter determines the pro¬ 
cedure quite independent of it, and this Court 
has already ruled that, in ..ase of separate 
convictions for two distinct offences in the 
same case, the proper course is to pass a 
separate sentence for each offence” 

(page 270). The Full Bench followed the case 
of — ‘Ram Swarup (M)’. 

(19) In — ‘Krishna Ayyar v. Emperor’, AIR 
1919 Mad. 353 (Z 6) a Bench of Madras High 
Court observed that it was well settled that 
where the object 

“of an unlawful assembly is to cause hurt, 
a member of it cannot be convicted under Ss. 
147 and 323 etc. read with S. 149”. 

No reasons are given and no authorities are 
cited in support of the view, and I respectfully 
disagree. 

(20) In — ‘Bishna v. Emperor’, A. I. R. 1922 
Lah. 405 (Z 7) a riot was committed by A, B 
and C and two others, in which A caused hurt 
to G with a sharp-edged weapon, B caused hurt 
to D with a sharp-edged weapon and C caused 
grievous hurt to D. A, B and C were convict¬ 
ed and sentenced under S. 147 to three months’ 
imprisonment and they were in addition con¬ 
victed and sentenced under S. 324 or S. 325 
to a similar imprisonment. It was held by 
the Lahore High Court that because D was the 
first man to be attacked by B and C, the 
offence of rioting was not completed until he 
was beaten, that consequently B and C could 
not be sentenced separately under S. 147 and 
that A, who inflicted injuries, subsequently 
could be separately sentenced I do not think 
any court has gone so far in any case. It is 
difficult to understand why the offence of riot¬ 
ing was not complete when the first blow was 
given to D & why even the second blow to him 
was required to complete the offence of riot¬ 
ing A, B and C had done two distinct and sepa¬ 
rate acts, one of being members of an unlaw¬ 
ful assembly and the other of causing injuries 
and there is no law which prevented their be¬ 
ing punished separately for them. 

(21) In — ‘Kianuddin v. Emperor’, A. I. R. 
1924 Cal 771 (Z 8) a Bench of Calcutta High 
Court held separate sentences under Ss. 147 
and 325 read with section 149 I. P. C. to be 
illegal. The Bench had to follow the Full 
Bench decision in — ‘Nilmony Poddar’s case 
(Z 3). The sentences were concurrent. 
Sanderson, C. J., observed that it made no diff¬ 
erence to the legality or illegality, i respect¬ 
fully agree with him that the legality or illega¬ 
lity of separate sentences does not depend 
upon whether they are concurrent or consecu¬ 
tive. Cuming J. who generally agreed with 
the learned Chief Justice says that the object 
of the first part of Section 71 could be achiev¬ 
ed by making the sentences concurrent. Thus 
he was not prepared to hold that separate sen¬ 
tences are always illegal. 

< 22 ) In — ‘Nga Son Min v. Emperor’, A. I. R. 
1924 Rang 291 (Z9) the Rangoon High Court ad- 
opted the view taken in — ‘Bana Punja’s case 
(t), and held the separate sentences under Ss 
147 and 325 read with section 149 passed on 
the actual assailants valid. The view taken 
in this case is midway between the view that 
a member of an unlawful assembly who him- 
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self causes grievous hurt can be punished sepa¬ 
rately under Ss. 147 and 325, and the view 
that other members also can be separately 
punished. A member who himself’ inflicts 
grievous hurt can be convicted and sentenced 
separately under Section 325 without the aid 
of S. 149; but other assailants who cause only 
simple hurts either to the sam e victim or to 
another are certainly not guilty under S. 325 
unless S. 149 is brought in aid. If they can 
be separately punished under S. 325, there is 
no reason why other members of the assembly 
who themselves have not caused any hurt 
should not be separately sentenced under S. 325 
read with S. 149 I. P. C. The distinction bet¬ 
ween the two is unwarranted. 


A. I. R. 


(23) ‘Harendra Barman v. Emperor’, AIR 
1931 Cal. 606 (Z 10) is another case from Cal¬ 
cutta; consecutive and concurrent sentences un¬ 
der Ss. 147 and 325 read with S. 149 were im¬ 
posed on nine persons. The Calcutta High 
Court set aside the sentence under S. 147 pass¬ 
ed on some of them but maintained the sen¬ 
tence passed on the others who were said to 
have inflicted the blows which caused the death 
of the victim. It does not appear from the 
judgment whether there was evidence to prove 
that each of the others had himself caused the 
grievous hurt to the victim; if there was, S. 
149 was not necessary for the conviction under 
S. 325; but if there was not, and I would be 
surprised if there was, they could not be con¬ 
victed under section 325 without the aid of S. 
149, and if still the separate sentences were 
maintained, it only means that they are not at 
all illegal. Lort-Williams J. with whom S. K. 
Ghose J. agreed, though he felt bound by the 
decision in — ‘Nilmony Poddar's case (Z 3)’, 
doubted its correctness. 

(24) Another case from Calcutta is — ‘Kit- 
abdi v. Emperor’, A. I. R. 1931 Cal 450 (Z 11) 
where consecutive sentences were inflicted un¬ 
der Ss. 147 and 304 read with S. 149 I. P. C. 
The sentence under section 147 was set aside 
because the case could not be distinguished 
from that of — ‘Nilmony Poddar (Z 3) and Sir 
George Rankin, C. J., and Sir Charu Chander 
Ghose, J. felt bound to follow it. But 
they also gave a notice of enhancement 
of sentence under Section 304. The 
two consecutive sentences were of two 
years’ imprisonment each. The learned Chief 
Justice observed that the Sessions Judge could 
have inflicted a sentence of four years’ impri¬ 
sonment under S. 304 read with S. 149. Tte 
objection to the legality of separate sentences 
is certainly of a technical nature; the bar on 
the passing of separate sentences will prevent 
two or more sentences being passed but may 
not make any difference to the punishment or 
suffering to be undergone by the convict. If 
separate sentences are permitted, two years and 
two years may be given for the two offences 
and the sentences may be made cumulative; but 
if they are not permitted, all that the Court 
has to do is to give a sentence of four years’ 
imprisonment for either of the offences. 

(25) In — ‘Anthony Udavar’s case (I)’, the 
view taken was that if force in excess cf that re¬ 
quired to constitute the offence of rioting is us¬ 
ed, separate sentences can be inflicted. There, 
the offences under consideration were of S. 323, 
I. P. C. and S. 24 of the Cattle Trespass Act. 
Force was required for the commission of the 
latter offence, and hurt for the commission of 


the former offence. Wallace J. held that if 
after using force to commit the offence of S 
24 of the Cattle Trespass Act further force is 
used which causes pain, separate sentences for 
the two offences can be inflicted. Similar 


view was expressed by Davis, C. J. in — ‘Han 
Lai Bakhsh v. Emperor’, (Z 4). 


(26) In — ‘Kunnammal Mayan v. Emperor’, 
AIR 1927 Mad. 970 (Z 12) the view taken in 
the case of — ‘Bishna (Z 7)’, was accepted 
though not without a good deal of hesitation. 

A Division Bench composed of Beasley, C. J. 
and Bardswell, J. preferred the view of Wallace 
J. in ‘Anthoni Udayar’s case’, (I) to that of Cur- 
genven J. in ‘Kunnammal’s case’, (Z12) in 
'Sothavalan v. Rama Kone’, (H). There sepa¬ 
rate sentences under Ss. 147 and 323 read with 
S. 149 were maintained and it was held that 
S. 71 had no application. The Court dissented 
from the view taken in the case of ‘Bishna (Z7)’. 
The same Court in — 'In re Ponniah Lopes’, AIR 
1934 Mad 388 (Z13) followed the case of ‘Nil¬ 
mony Poddar (Z3) and ‘Kiamuddi (Z8)’ and 
dissented from —‘Queen Empress v. Bana 
Punja’, (F). The Court held that the offence 
of S. 147 is included in the offence of Ss. 323/149 
and that to punish a person separately for 
them is to punish him twice. The Court further 
held that since the interpretation of S. 149 by 
the Judicial Committee in the case of ‘Baren- 
dra Kumar Ghosh (E)’ the view taken in the 
case of ‘Bisheshar (A)’ and the view taken by 
Tottenham J. in ‘Nilmony Poddar’s case’, (Z3) 
cannot be accepted as correct. With respects, I 
do not know how the interpretation has at all 
affected that view. It was pointed out by 
Yorke J. in the case of ‘Raghubar (B)’ that it ¥ 
has not affected it at all. Section 71 says 
nothing about separate or distinct or specific 
offences. 


(27) The conclusions at which I have arrived 
are in conformity with the view that prevailed 
in this Court up to 1952. They militate against 
some decisions of other High Courts, parti¬ 
cularly Calcutta, Nagpur & Lahore High Courts, 
but I respectfully differ from those decisions. 

(28) The applicants were rightly sentenced 
separately under the various sections. There 
is nothing illegal in the sentences. The appli¬ 
cation is dismissed. 


A/R.G.D. 


Application dismissed. 
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The State through Ruppa, Applicant v. Raksh¬ 
pal Singh and another, Complainant-Opposite 
Party. 

Criminal Ref. No. 53 of 1952, D/- 19-11-1952. 

Evidence Act (1872), S. 32 (2) — “Whose % 
attendance cannot be procured without an 
amount of delay nr expense.” 

Where the injury report prepared by the 
Medical Officer is proved by his compounder 
it is admissible under S. 32 (2) if the 
attendance of the Medical Officer cannot be 
procured without delay and expense. 

(Para 7) 

B. N. Roy, for Applicant; Shiva Raj Singh 
Chauhan, for Opposite Party Nos. 1 and 2. 
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CASES CITED: , 

(A) (’25) AIR 1925 All 413: 26 Cri LJ 5d1 

(B) (’36) AIR 1936 All 363: 37 Cri LJ 424 

ORDER : Rakshpal Singh ‘alias’ Rajpal 
Singh and his brothers, Rampal Singh and 
Ram Singh, along with their father, Makrand 
Singh, were prosecuted for an offence punish¬ 
able under S. 325, read with S. 34, Penal 
-» Code for voluntarily causing grievous hurt to 
Ruppa, the complainant. The accused persons 
were tried by an Honorary Special Magistrate of 
first class at Hardoi. The Magistrate found 
Rampal Singh and Ram Singh not guilty and 
acquitted them; but he came to the conclu¬ 
sion that Rakshpal Singh alias Rajpal Singh 
and Makrand Singh had committed an offence 
punishable under S. 323, Penal Code and as 
such the case against them was triable by a 
Panchayati Adalat. In this view of the case, 
he transferred it to the Panchayati Adalat for 
disposal. 

(2) Against the order of the Magistrate, 
Rakshpal Singh and Makrand Singh filed a 
revision in the Court of the Sessions Judge 
of Hardoi. The learned Sessions Judge was 
of the opinion that the order of the Magis¬ 
trate directing the transfer of the case to th9 
Panchayati Adalat was illegal and liable to 
be set aside. Accordingly, he made this refer¬ 
ence. 

(3) The reference has been supported by 
the learned Counsel appearing on behalf of 
the complainant; but it has been opposed on 
behalf of the accused persons. 

(4) As stated above, the accused persons 
were being prosecuted for an offence punish¬ 
able under S. 325/34, Penal Code. It is not 
disputed that the offence under the said sec¬ 
tion was triable by the Magistrate himself. 
In order to prove that the accused had caus¬ 
ed grievous hurt to the complainant and had 
thereby committed an offence under section 
325/34, Penal Code, besides the oral evidence, 
the injury report prepared by the Medical 
Officer, who had examined the complainant, 
was also produced. The Medical Officer was 
not available to prove the injury report as 
he had proceeded to England on long leave. 
Consequently, to prove the injury report the 
compounder, in whose presence the injury 
report had been drawn up, was examined. 
He stated that the injury report had been 
drawn up and signed by the Medical Officer. 

The statement was made by him with re¬ 
ference to the original injury, register, which 
he had brought with him and of which 
the injury report on the record was a carbon 
copy. The learned Magistrate was of the opi¬ 
nion that the injury report was not proved 
according to law and as such there was no 
evidence on the record to show that any of 
the injuries inflicted upon the complainant 
was a grievous hurt. In this view of the 
matter he rejected the injury report and held 
that Rakshpal Singh and Makrand Singh were 
guilty of an offence under S. 323, Penal Code. 
Having come to this conclusion, in view of 
the provisions of S. 56, U. P. Panchayat Raj 
Act, he transferred the case to the Panchayati 
Adalat. 

(5) The learned Sessions Judge held in re¬ 
vision that the injury report had been duly' 
proved and it was admissible in evidence 
i"? d . er _ S. 32(2), Evidence Act and that the 
Inal Court was wrong in recording a finding 


of guilty under S. 323, Penal Code and then 
transferring the case to the Panchayati Adalat. 

(6) On behalf of the complainant, it has 
been argued that the learned Magistrate was 
wrong in holding that the injury report^ had 
not been proved and as such it was inad¬ 
missible in evidence; and that, apart from the 
injury report, there was ample evidence oa 
the record to show that the complainant had 
received grievous hurt. In support of his first 
contention, learned counsel for the complain¬ 
ant has relied upon the provisions of S. 32(2), 
Evidence Act; and also upon a decision of 
this Court in —‘Mohan Singh v. Emperor’, 
AIR 1925 All 413(A), where it was held that 
a ‘post mortem’ report is admissible in evid¬ 
ence under S. 32(2), Evidence Act as being 
a statement made by a dead person in the 
ordinary course of business and in the dis¬ 
charge of his professional duty. The Civil 
Surgeon in that case could not be. examin¬ 
ed to prove the report as he was dead. Sec¬ 
tion 32, Evidence Act provides that the 

“statements, written or verbal, or relevant 
facts made by a person who is dead, or 
who cannot be found, or who has become 
incapable of giving evidence, or whose at¬ 
tendance cannot be procured without an 
amount of delay or expense which under 
the circumstances of the case appears to 
the Court unreasonable, are themselves rele¬ 
vant facts in the following cases 

( 1 ) ..••••••• ••••••••• .. ••••••«•• 

(2) when the statement was made by such, 
person in the ordinary course of busi¬ 
ness, and in particular when it consists 
of any entry or memorandum made by 
him in books kept in the ordinary course 
of business, or in the discharge of pro¬ 
fessional duty; or of an acknowledgment 
written or signed by him.” 

(7) In the present case, it cannot be dis¬ 
puted that the attendance of the Medical Offi¬ 
cer, who had proceeded to England on long; 
leave, could not be procured without delay and 
expense, which, in the circumstances of the- 
case, would have been unreasonable. The 
Medical Officer had examined the complainant 
when he was admitted to the hospital of 
which he was incharge, in the discharge of 
his professional duty and he had noted in¬ 
juries in the injury register maintained by 
him. The compounder stated before the Court 
that the injury report had been prepared by 
the Medical Officer and it bore his signature;, 
that he had brought the original injury report 
register, of which the injury report on 
the record was the carbon copy of the 
relevant entries; and that the injuries were 
examined in his presence. This statement of 
the compounder clearly proved the injury re¬ 
port on the record; and the injury report hav¬ 
ing been proved it was admissible under S. 
32(2), Evidence Act In my opinion, therefore > 
the learned Magistrate was wrong in holding 
that the injury report had not been proved in 
accordance with law. 

(8) Learned counsel for the accused persons 
relied upon — 4 Bechan Prasad v. Jhuri’, AIR 
1936 All 363(B), wherein in the absence of the- 
sworn testimony of the doctor a letter contain- 
mg his opinion was held to be inadmissible 
The letter stands on a different footing and* 
It cannot stand any comparison with the in¬ 
jury report or the ‘post mortem’ report. The- 



>22 Allahabad Iftikhar Jaiian Begum v. Balwant Singh (Agarwala J.) A. I. R. 


principle of ‘Mohan Singh’s case’, (A), is ap¬ 
plicable to the present case where the ques¬ 
tion was about the admissibility of an injury 
report prepared in the course of business and 
in the discharge of professional duty. 

(9) In support of his next contention learn¬ 
ed counsel for the complainant has pointed out 
that, apart from the injury report, there is on 
the record th e statement of the complainant 
to the effect that his rib was fractured in 
consequence of the assault on him by the ac¬ 
cused persons, and the statement of the com¬ 
pounder that the eleventh rib of the complain¬ 
ant had been fractured and he used to 
bandage the injury. The compounder produc¬ 
ed the bed head ticket of the complainant 
from the hospital records. He further stated 
that for about three weeks the complainant 
was unable to move about from his bed. Under 
the circumstances there could be no doubt that 
the complainant had received a grievous hurt. 
The case, therefore, obviously fell within the 
purview of S. 325, Penal Code; and as such 
it was triable by the Magistrate himself. • 

(10) The view taken by the learned Magis¬ 
trate was, therefore, untenable and he was 
wrong in holding that the offence with which 
the accused persons were charged was only 
an offence under S. 323, Penal Code. That be¬ 
ing so, the order of transfer of the case to 
the Panchayati Adalat was clearly illegal. 

(11) I, therefore, accept this reference and 
set aside the order passed by the Magistrate 
on 15-12-1951, so far as it directs the transfer 
of the case against Rakshpal Singh ‘alias' Raj- 
pal Singh and Makrand Singh to the Pancha¬ 
yati Adalat. The case will now go back for 
retrial to the District Magistrate of Hardoi 
who will transfer the same for disposal to any 
other Magistrate competent to try the same. 

B/V.R.B. Reference accepted. 
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AGARWALA J. 

Bibi Iftikhar Jahan Begum and others, 
Plaintiffs-Appellants v. Balwant Singh and 
others, Defendants-Respondents. 

Second Appeal No. 2605 of 1946, D/- 3-3-53. 

Landlord and tenant — Sir plots — Transfer 
— (Muhammadan Law — Sharers). 

Transfer of joint Sir plots by Muham¬ 
madan widow — She not obtaining posses¬ 
sion of exproprietary rights in such plots 
over six months — Share of the widow 
ceased to be Sir and became 'khalsa’ land 
over which the transferees could remain 
in nossession only as ‘khudkasht’ holders 
— Other heirs were entitled to joint posses¬ 
sion along with the transferee* over the 
entire Sir plots with a right to have their 
shares demarcated in the revenue Court. 
AIR 1952 All 251 (FB), Rel. on. (Para 6) 
Syed Sadiqali and Gopal Behari, for Appel¬ 
lants; B. Dayal, for Respondents. 

CASE CITED 

(A) (’52) AIR 1952 All 251! 1951 All LJ 687 
(F B) 

JUDGMENT : This is a plaintiffs’ appeal 
arising out of a suit for exclusive possession 
toy ejectmenf of the defendants or in the alter¬ 
native for joint possession with the defend¬ 


ants. over three Sir plots. The suit has been 
dismissed by both the Courts below. The facts 
briefly are as follows : 

(2) One Mohammad Ismail Khan was a co¬ 
sharer in a zamindari property in which the 
three Sir plots in dispute were situated. On 
his death the property devolved upon his 
widow, Bilqis Jahan Eegam, defendant 16, his 
son Iftikhar Ahmad Khan, defendant 15, and •* 
his two daughters, the plaintifTs-appellants. 

On 31-5-1935 Bilqis Jahan Begam, the widow, 
executed a sale deed of the aforesaid plots in 
favour of the defendants-respondents, first 
party. The widow’s share, according to the 
Mohammadan law, exceeded the area thus 
transferred by her. But she had no right to 
transfer the entire area of the three plots 
which were the joint Sir of all the heirs of 
Mohammad Ismail Khan. Bilqis Jahan Begam 
was in possession of the entire property on 
her own behalf as well as on behalf of other 
heirs because she had been appointed guardian 

of the property of the other heirs who were 
her minor children. By the sale she trans¬ 
ferred the possession over the plots to the 
transferees. She also executed a deed of relin¬ 
quishment with regard to her exproprietary 
rights and did not claim exproprietary rights 
in the plots sold by her for more than six 
months. Her exproprietary rights, therefore, be¬ 
came extinguished after the expiry of six 
months from the date, of sale. 

(3) When one of the daughters attained the 
age of majority, she in her own right and as 
guardian of her younger sister brought the 
suit, which has given rise to this appeal, in 
1944 for the ejectment of the transferees from T 
the aforesaid plots and in the alternative for 
joint possession over the said plots on the 
ground that the sale made by their mother did 
not bind them; and conferred no rights on the 
transferees so far as the Sir plots were con¬ 
cerned, or, at any rate, their own shares in 
the Sir plots did not pass to the transferees. 
The suit was contested by the transferees who 
pleaded that the plaintiffs could not obtain 
either exclusive possession or joint possession 
because they had become cosharers in the plots 
and they were entitled to remain in exclusive 
possession of the plots because they had been 

in peaceful possession for a long time since 
the date of the sale, and that the plaintiffs 
could file a suit for partition or for profits. 
Other pleas were also raised, but we are not 
concerned with them in this appeal. 

(4) The defence case was accepted by the 
trial Court and the suit was dismissed. The 
lower appellate Court confirmed the decree of 
the trial Court. 

(5) The only point for determination in the 
present appeal is whether the plaintiffs are 
entitled to eject the defendants-transferees or 
to obtain joint possession with them. The 
widow being merely a co-sharer was not en¬ 
titled to sell more than her share in the pro- % 
prietary right in the plots in dispute. Though 
she purported to transfer the plots in their 
entirety, her sale deed would be deemed to 
be valid to the extent of the share which she 
could lawfully transfer. The transferees, there¬ 
fore, acquire the widow’s proprietary share in 

' the plots The widow was not entitled to trans¬ 
fer the Sir rights in the plots. The transferees 
could not, therefore, become cosharers in tne 
Sir rights in the plots. The widow having 
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transferred her proprietary rights in the Sir 
plots was entitled to claim exproprietary rights 
to the extent of her share in the plots. At 
the moment of the sale, the position was that 
the widow became by law an exproprietary 
tenant in the plots to the extent of her share 
and the other cosharers in the joint Sir plots 
were left with Sir rights to the extent of their 
^shares. The widow did not obtain possession 
of her exproprietary rights in the plots for 
over six months with the result that her ex¬ 
proprietary rights became extinguished. 

(6) The share of the widow in the Sir plots 
.ceased to be Sir and therefore became ‘khalsa’ 
I land over which the transferees could remain 
•in possession only as ‘khudkasht’ holders. The 
remaining portion of the Sir plots appertain¬ 
ing to the share of the other heirs did not 
cease to be Sir. The appellants are entitled 
to exclusive possession over that portion, but 
since there is no demarcation between their 
share and the share of the widow they are 
entitled to joint possession along with the 
transferees over the entire Sir plots with a 
right to have their share demarcated in the 
revenue Court. This view is fully supported 
by a Full Bench decision of this Court in — 
‘Jokhu Mai v. Gopi Mai’, AIR 1952 All 251 
:<F. B.) (A). 

(7) We, therefore, allow this appeal in part 
and decree the plaintiffs’ suit for joint posses¬ 
sion over the plots in dispute. They are not 
entitled to exclusive possession so long as their 
6hare in the Sir plots in dispute is not demar¬ 
cated. The plaintiffs will get half of their 

..costs from the respondents who will bear 
' their own. 

C/D.H. Appeal partly allowed. 

A. I. R. J953 ALL. 523 (Vol. 40, C. N. 252) 

AGARWALA AND MUKERJI JJ. 

Kamla, Applicant v. State through Ram Bahai, 
Opposite Party. 

Criminal Revn. No. 925 of 1950, D/- 6-2-53. 

(a) Criminal P. C. (1898), S. 139A — Reliable 
evidence in support of denial of public right 
— Patwari’s record not mentioning any public 
right of way — Evidence is reliable — Other 
public right of way admitted by party, not 
shown in the patwari’s report — Report cannot 
be considered as reliable evidence — Matter 
should be decided by Civil Court. AIR 1931 
Cal 2 and AIR 1946 Cal 302, Expl . 

a ~ (Paras 1, 3) 

Anno: Cr. P. C., S. 139A, N. 6, 9. 

* b )? r f C€ *! ents ~ Single Judge ruling of its 
own High Court should be followed and not 
later Division Bench ruling of another High 
Court — (Civil P. C. (1908), Preamble). 

(Psrs o\ 

Anno: C.P.C., Preamble N. 15. 

K. C Saksena, for Applicant; R. B. Misra, for 
^Opposite Party. 

r CASES CITED: 

<A > ( ; 3 ! )AI ?J 931 Cal 2: 128 Ind Cas 810: 

32 Cri LJ 189 

/r\ SIS Affi 1946 Cal 302: 47 Cri LJ 320 
<C) (39) AIR 1939 All 187: 40 Cri LJ 375 

'***«"*+ J * : This k a ^vision arising 
f plWm 88 under s - 133 ’ Criminal P. 
bJjf? 5 ah ¥ Tew ? ri complained that the ap- 
Kamla and others had constructed a 
cram and a cesspool on a public thoroughfare 
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and thus narrowed and obstructed the passage 
through which carts and lorries used to pass. 
A notice under S. 133, Criminal P. C. was issu¬ 
ed by the Sub-divisional Officer of Deoria to 
the applicant and others on which they filed 
an objection that there was no public thorough¬ 
fare at all at the place in question. 

Under the provisions of S. 139A, Criminal 
P. C. the Magistrate is reouired to hold an 
enquiry whether there is reliable evidence in 
support of the denial of the existence of pub¬ 
lic way. The learned Sub-divisional Magistrate 
accordingly held a preliminary enquiry as 
directed by that section. It is admitted before 
us by learned counsel appearing for the ap¬ 
plicant that the only evidence which the ap¬ 
plicant could produce before the learned Sub- 
divisional Magistrate in support of his denial 
was a copy of the Patwari’s record. This record 
did not contain any entry about the existence 
of the public way in dispute. If matters had 
stood at this and there was nothing further 
to be seen, this document could be considered 
to be reliable evidence in support of the denial 
of the right of public way and the Magistrate 
could very properly have stayed his hands and 
left the parties to agitate the matter in the 
civil Court. But as it happened, it was ad¬ 
mitted by the applicant that two other roads 
which admittedly existed at the place were not 
shown in the document filed by them. This 
fact takes away all the evidentiary value from 
the document with the result that no reliable 
evidence in support of the denial of the right 
of way is left. In the circumstance, the learn¬ 
ed Magistrate was perfectly justified in hold¬ 
ing that there was no reliable evidence in sup¬ 
port of such a denial. 


(2) Against this order the applicant went up 
in revision to the Additional Sessions Judge. 
The'learned Additional Sessions Judge consi¬ 
dered the question whether the copy of the 
Patwari’s records which was adduced in evi¬ 
dence by the applicant was sufficient evidence 
in support of the denial of the right of way. 
He referred to —‘Satish Chandra v. Krishna 
Kumar’, AIR 1931 Cal 2 (A), in which it was 
held that the Record of Rights is a very valu¬ 
able piece of evidence which raises a presump¬ 
tion of correctness of the entries therein. He then 
referred to a Calcutta case, — Muzaffar Aham- 
mad v. Khitindra Bhusan’, AIR 1946 Cal 302 
(B), in which it was held that when the Magis¬ 
trate comes to the conclusion that there is no 
reliable evidence in support of the denial, it 
is not for the High Court to interfere in revi¬ 
sion. This Calcutta case was a Division Bench 
ruling. Lastly the learned Judge referred to 
a single Judge ruling of this Court, —‘Kundan 
Lai v. Emperor’, AIR 1939 All 187 (C). In 
that case Allsop J. held that unless the evid- 
ence produced in support of the denial of the 
right of way is frivolous, the matter is one 
which can properly be decided by a competent 
civil Court. The learned Judge brushed aside 
the single Judge decision of this Court on the 
ground that a later Division Bench ruling of 
the Calcutta High Court favoured the opposite 
view. In doing so the learned Additional Ses¬ 
sions Judge was obviously in error. Even a 
single Judge ruling of this Court of an earlier 
date is binding on the Courts below in pre¬ 
ference to a later ruling of another Court. The 
learned Judge further did not apply his mind 
to the rulings cited before him. 
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In fact, the rulings were not contradictory 
at sll. All of ihem were reconcilable. In — 
‘AIR 1931 Cal 2 (A)’, the Record of Rights 
did not contain an entry about the existence 
of the public right of way which was claim¬ 
ed by the applicants. There was nothing to 
show that the record did not mention even the 
admitted existing public ways. In those cir¬ 
cumstances it was held that the Record of 
Rights was a reliable piece of evidence in sup¬ 
port of the denial of public right of way. The 
ruling did not apply to the present case, be¬ 
cause of the circumstance that admittedly the 
Record of Rights here did not record the exis¬ 
tence of admitted public ways. 

(3) In —‘AIR 1946 Cal 302 (B), the learned 
Judges laid down the obvious proposition that 
where the Magistrate makes an enquiry and 
comes to the conclusion that there was no re¬ 
liable evidence in support of the denial, it is 
not for the High Court to interfere. It does 
not appear from the report of that case that 
there was any reliable evidence which the 
Magistrate refused to take into consideration. 
The ruling has no application to a case in 
which there was reliable evidence and it was 
wn ngly omitied to be taken into consideration 
by the Magistrate. The ruling of this Court 
in —‘AIR 1939 All 187 (C)', was in no way 
contradictory to the Calcutta case. That case 
also does not apply to the present case be¬ 
cause in that case there was evidence in sup¬ 
port of the denial of public way and the evi¬ 
dence was not frivolous. Here, as already stat¬ 
ed, there is no reliable evidence in support of 
the denial. 

(4) The result, therefore, is that we find no 
force in this application. It is accordingly dis¬ 
missed. 

B/R.G.D. Application rejected. 


A. I. R. 1953 ALL. 524 (Vol. 40, C. N. 253) 
RAGHUBAR DAYAL AND MUKERJI JJ. 
Molhar Mal, Applicant v. State through Sm. 
Krishna Gupta, Opposite Party. 

Criminal Ref. No. 405 of 1950, D/- 26-2-53. 

(a) Criminal P. C. (1898), S. 250 — Appli¬ 
cability. 

Section 250 applies to both summons, 
cases as well as warrant cases. AIR 1927 
Oudh 175, Foil.; AIR 1926 All 159, Distins. 

(Para 4) 

Anno: Cr. P. C., S. 250 N. 2. 

(b) Interpretation of Statutes — Marginal 
notes and heading of Chapter. 

Marginal notes in an Indian Statute 
cannot be referred to for the purposes of 
construing the statute and the title of a 
chapter cannot be legitimately used to res¬ 
trict the olain terms of an enactment: AIR 
1950 SC 134, Rel. on. (Para 5) 

Satyendra Nath Varma, for Applicant; J. R. 
Bhatt, Asst. Govt. Advocate, for Opposite Party. 

CASES CITED: 

(A) (’26) AIR 1926 All 159: 23 All LJ 1056: 
27 Cri LJ 6 

(B) (’50) AIR 1950 SC 134: 1950 SCR 335 

(C) (’18) AIR 1918 All 126(1): 40 All 615: 

19 Cri LJ 706 

(D) (*27) AIR 1927 Oudh 175: 28 Cri LJ 450 
R. DAYAL, J.: Molhar Mal filed a com¬ 
plaint under S. 317,1. P. C. against Smt. Krishna 
Gupta. She was discharged by the Magistrate. 
The Magistrate ordered the complainant to pay 


Rs. 50/- as compensation to the accused under 
S. 250, Cr. P. C. Molhar Mal went up in revi¬ 
sion to the Sessions Judge, who referred the 
case to this Court, recommending that the order 
for the payment of compensation be set aside 
as S. 250, Cr. P. C. could not apply to the trial 
of warrant cases, and, therefore, the Magistrate 
could not order the payment of compensation 
to the accused in case he found the complaint to * 
be false and frivolous or vexatious. He relied 
on the case of Harihar Dat v. Maksud Ali\ AIR 
1926 All 159 (A). 

(2) When the matter came up before an 
Hon’ble Judge of this Court, it was considered 
of sufficient importance and was therefore re¬ 
ferred to a Division Bench, and hence this case 
is before us. 

(3) Mr. Sateyndra Nath Verma was requested 
by the learned single Judge to appear in sup¬ 
port of the reference. He has appeared before 
us and has referred us to the various cases 
having a bearing on this point. 

(4) Sub-section (1) of S. 250, Cr. P. C., em¬ 
powers a Magistrate who discharges or acquits 
all or any of the accused triable by him in a 
case instituted upon complaint or upon infor¬ 
mation given to a police officer or to a Magis¬ 
trate and considers the accusation to be false 
and either frivolous or vexatious to call upon 
the complainant to show cause why he be not 
ordered to pay compensation to the discharged 
or acquitted accused. It does not restrict this 
power of the Magistrate to summons cases alone. 

It gives this power in all cases concerning, 
offences triable by a Magistrate. There, there¬ 
fore, does not seem to be any good reason why I 
the applicability of S. 250 be restricted to sum-V 
mons cases alone. 

(5) The fact that S. 250 is in Chapter XX with 
the heading “Of the trial of summons cases by 
Magistrates'* cannot control the meaning of the 
expressions used in the section itself. It has 
been pointed out in — ‘Income-tax Commr. v. 
Ahmedbhai Umarbhai & Co.', AIR 1950 SC 134 
(B) that 

“marginal notes in an Indian Statute cannot 

be referred to for the purposes of construing 

the statute and that the title of a chapter 

cannot be legitimately used to restrict the 

plain terms of an enactment." 

Even if it was possible to take the help cf the 
heading of the chapter in view of any possible 
ambiguity in the expressions used in section 
250, Cr. P. C., that would not have been very 
helpful in view of the fact that a sub-heading 
appears just before S. 250 and this sub-heading 
is “Frivolous accusations in summons and war¬ 
rant cases." This should make it clear in case 
headings and sub-headings could be a guide, 
that the intention of the legislature was that 
the provisions of S. 250, Cr. P. C., were appli¬ 
cable to cases of frivolous accusations, whether 
they were made in summons cases or in war¬ 
rant cases. The reason for the location of S. 
250 in Chapter XX and for the existence of thex, 
sub-heading seems to be that in the Codes of 
Criminal Procedure in force prior to 1891 sec¬ 
tions corresponding to S. 250 of the present Cri¬ 
minal P. C., were applicable to summons cases 
only. The amendment made in 1891 introduced 
the significant words that the Magistrate was to 
consider the payment of compensation in cer¬ 
tain cases against a person accused of any 
offence triable by a Magistrate. The section 
seems to have remained in its original place 
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because it had to remain. in either of the chapters 
belonging to summons cases or warrant cases 
and preferably it had to remain in the chapter 
which came first in the Act. The Legislature, 
therefore, gave the sub-heading in order to make 
its application to both kind of cases clear. 

(6) The case of ‘AIR 1926 All 159 (A)’ is 
distinguishable. In that case, the complaint 
was under Ss. 395, 323 and 315, I. P. C. Ihe 

1 Magistrate discharged the accused, finding that 
no case had been made out against him and 
then ordered the payment of compensation to 
the accused. Sulaiman, J., as he then was, 
held that the case was not triable as a summons 
case or as a warrant case and what tire learned 
Magistrate could have done was to make an 
enquiry under Chapter XVIII of the Code of 
Criminal Procedure as two of the offences were 
triable by a Sessions Court alone. The order 
of discharge, therefore, was an order under 
S. 209, Cr. P. C. Holding so he held: 

“When an accused is discharged under that 
section, an order for compensation cannot be 
made against a complainant.” 

The learned Magistrate in his explanation sug¬ 
gested that the discharge was under section 253, 
Cr. P. C. 

Sulaiman, J. did not agree with this suggestion 
and further observed: 

“Assuming, however, that the discharge was 
under section 253, Cr. P. C., I would still be 
of opinion that the order, when issued, was 
illegal. That order, contained as it is in 
section 250 which occurs in Chapter XX, must 
be confined to a trial of summons cases. There 
is no such similar provision in Chapter XXI 
which deals with the trial of warrant cases, 
f This view finds support from the case of — 
‘Hait Ram v. Ganga Sahai', AIR 1918 All 126 
(I) (C).” 

The point whether the provisions of S. 250 were 
applicable to summons cases alone was not 
really before the Court for consideration in that 
case and, so far as these observations go, we 
are not prepared to agree with them in view 
of the clear expressions used in section 250. 

(7) In ‘AIR 1918 All 126 (1) (C)\ it' was not 
held that S. 250, Cr. P. C., applied to summons 
cases alone. What was held was that the Magis¬ 
trate in that case could act under Chapter 18, 
Criminal P. C., and, therefore, neither S. 250 
nor S. 253 could be applied. 

(8) The case of — 'Paighambar v. Emperor’, 
AIR 1927 Oudh 175 (D)’ takes the same view of 
S. 250, Cr. P. C., as we have done and interprets 
the case reported in ‘AIR 1926 All 159 (A)’, in 
the same manner. 

(9) In view of the above, we hold that the 
learned Magistrate was right in taking action 
under S. 250, Cr. P. C., in ordering the com¬ 
plainant to pay compensation to the accused 
when the Magistrate discharged the accused of 
the offence under S. 317, I. P. C„ which was 
triable by him as a warrant case. We, therefore, 
reject the reference. 

-J B/G.M.J. Reference rejected. 

A. I. R. 1953 ALL. 525 (Vol. 40, C. N. 254) 

BRIJ MOHAN LALL J. 

Ramai and others, Applicants v. State 
through Pram Hans Singh, Opposite Party. 

9flS n i?« al Misc ‘ Case No - 267 of 1953, D/- 
^ 0 - 1 - 1953 , 

(Jminal P. C. (1898), Ss. 345 <5A) and 561A 
~ Fower to permit compounding?, of offences. 


The power to permit compounding of 
offences conferred by S. 345 (5A) can be 
exercised during the pendency of the revi¬ 
sion only and cannot be exercised after 
disposal of the revision. Nor can such 
permission be granted under S. 561A. 

(Paras 4 and 6) 
Anno: Cr. P. C., S. 345 N. 16. 

P. N. Katju, for Applicants. 

JUDGMENT: Tiiis purports to be an applica¬ 
tion under S. 345 (5 Aj, Criminal P. C. 

(2) Six persons were convicted by a Magistrate 
1st Class oi Gorakhpur of offences punishable under 
Ss. 147, 323 and 447, I. P. C. They preferred an 
appeal which was heard by the learned Additional 
Sessions Judge of Gorakhpur. He set aside the 
conviction under S. 447, I. P. C. but maintained 
the convictions under the remaining two sections. 
Thereafter a revision was preferred to this Court 
which was rejected. 

(3> An application has now been presented 
jointly on behalf of the complainant and the con¬ 
victed persons praying that the offence under S. 
323, I. P. C. may be permitted to be compounded. 
No such request is made in respect of the offence 
under S. 147, I. P. C. for the obvious reason that 
that offence is not ccmpoundable. Sub-section 
(5A) of S. 345, Cr. P. C. lays down that: 

“A High Court acting in the exercise of its 
powers of revision under S. 439 may allow any 
person to compound any offence which he is 
competent to compound under this section”. 

(4) A plain reading of this section makes it clear 
that this power can be exercised only while the 
Court is acting in the exercise of its power of re¬ 
vision under S. 439. Cr. P. C- The Court begins 
to so act from the time it admits the revision and 
continues to exercise the revisional power till the 
revision is disposed of. The moment the revision 
is decided the Court becomes ‘functus officio'. In 
other words, the power can be exercised during 
the pendency of the revision only. It will, there¬ 
fore, follow that this Court has no jurisdiction 
left now to entertain an application for compound¬ 
ing the said offence. 

(5) It is argued that sub-s. (5A) is a newly in¬ 
serted section which was enacted by Act 18 of 1923 
with a view to grant special jurisdiction to this 
Court. The obvious reason for enacting this pro¬ 
vision of law was that while jurisdiction to per¬ 
mit compounding of offences was conferred by 
sub-s. (5) on an appellate Court, there was no ex¬ 
press provision empowering a Court of revision to 
accord similar permission. To fill up this lacuna 
sub-s. (5A) was enacted. It could not have been 
the intention of the Legislature to confer a power 
on this Court to sanction the compounding of 
offences even after the dismissal of the revision. 
By entertaining this application the Court will be 
entertaining a second revision after disposing of 
the first. This is not permissible under the law. 

(6) Reliance was also placed on S. 561A, Cr. 
P. C. which empowers this Court to 

"make such orders as may be necessary to give 
effect to any order under this Code, or to pre¬ 
vent abuse of the process of any court or other¬ 
wise to secure the ends of justice”. 

But this section also does not cover a case like 
the present one. The sanction for compound¬ 
ing the offenc^ is not needed to give effect to 
any order passed under the Criminal Procedure 
Code, nor is it needed to prevent the abuse of the 
process of the Court Nor can it be argued that 
this order is needed to secure the ends of justice 
Justice has already been done and the guilty have 
been punished. The real reason why the parties 
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want to compound the offence is that the stigma 
which attaches to the convicted persons as a re¬ 
sult of the conviction may be removed and better 
relations may be established between the parties 
in future. The object may be laudable but cer¬ 
tainly it cannot be contended that it will secure 
the ends of justice. 

(7) Having given the matter my best considera¬ 
tion and having heard learned counsel for the 
parties I am of the opinion that there is no juris- 
dict.on left in this Court to sanction such a com¬ 
promise. 

(8) The application is rejected. 

B/G.M.J. Application rejected. 
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B. D. MUKERJI J. 

Poshaki and another, Convict-Appellants v 
State. 

Criminal Appeal No. 1082 of 1950, D/- 23-10- 
1952. 

(a) Evidence Act (1872), S. 27 — “Distinctly” 
— Meaning of. 

The law expects a good deal of precision 
in regard to the statement which police 
officers wish to bring on the record under 
the enabling provisions of S. 27. 6 All 509 
(FB), Rel. on. (Para 8) 

Anno: Evidence Act, S. 27 N. 9. 

(b) Evidence Act (1872), S. 27 — Informa¬ 
tion by two accused. 

Once property has been discovered in 
consequence of information received from 
a suspected person, it cannot be redis¬ 
covered in consequence of information re¬ 
ceived from another suspected person. It 
is possible to prove the statement of that 
accused who cornes first on the scene and 
whose statement leads to the discovery 
first of all: AIR 1922 Lah 315 and AIR 
1925 Nag 407, Rel. on. (Para 9) 

Anno: Evidence Act, S. 27 N. 10. 

(c) Evidence Act (1872), S. 9 — Identifica¬ 
tion parades. 

One witness made four mistakes and 
identified three correctly while the other 
made four mistakes and identified four 
correctly. 

Held that the value of this identification 
was very poor and it would be very unsafe 
to rely on this identification for purposes 
of, upholding the conviction. (Para 5) 
Anno: Evidence Act, S. 9 N. 5. 

Bishun Chandra Sexena, for Appellants; T. 
N. Madan, for the State. 

CASES CITED : 

(A) (’45) AIR 1945 Oudh 235: 46 Cri LJ 629 

(B) (’84) 1884 All WN 229: 

6 All 509 (FB) 

(C) (’22) AIR 1922 Lah 315: 23 Cri LJ 22 

(D) ('25) AIR 1925 Nag 407: 27 Cri LJ 60 

JUDGMENT: This is an appeal by two 
persons. Poshaki who has been convicte*d un¬ 
der S. 395, I. P. C. and sentenced to six years' 
R. I. and Azimullah who has been convicted 
under S. 412, I. P. C and sentenced to three 
years* R. I. 

(2) The facts which give rise to this appeal, 
briefly stated, are as follows: On the night 
between 3th and 9th August 1949 near about 
midnight a dacoity was committed in the house 
of one Rewaram by 14 or 15 persons. Rewaram's * 
house is situate in village Gahlol within the 
police station, Sahaswan in the district of 


A. I. R. 

Budaun. A first information report was made 
on the morning 0 f the 9th at 11-30 by Rewa¬ 
ram himself. The police station where the re¬ 
port was made was four miles from village 
Gahlol. In this first information report Rewa¬ 
ram gave no names because lie was unable to 
identify anyone, taking part in this dacoity, as 
having been known to him from before. Rewa¬ 
ram also gave the details of the property which 
had been taken away from his house. From* 
the list it appears that the bulk of the looted 
property consisted of clothes and some orna¬ 
ments. A sum of Rs. 600/-, in ten and five 
rupee notes, was also alleged to have been 
looted. 

(3) As a consequence of the information 
received by the police of the dacoity at Rewa- 
ram’s house investigation followed and ulti¬ 
mately six accused persons stood their trial be¬ 
fore the learned Sessions Judge of Budaun. The 
learned Judge after a consideration of the evi¬ 
dence, adduced in the case, acquitted four out 
of the six accused before him, and convicted 
the two appellants in the manner indicated 
earlier. The two appellants before me were 
arrested on 13-8-1949 from their residential 
village of Barni which is not far from village 
Gahlol—the scene of the dacoity. 

(4) The prosecution put forward two types 
of evidence against the two appellants—one 
consisted of the usual identification by witness¬ 
es and the other was the proof of a statement 
by the accused to the investigating officer 
which led to the discovery of a well which, in 
term, yielded a box from which certain arti¬ 
cles were recovered—articles which were iden¬ 
tified at the trial to belong to the complainants. 

In the latter group also fall two other recoveries 'P 
which were made by the police as a consequence 

of what tho two appellants are alleged to have 
told the police. In the case of Poshaki appel¬ 
lant, it related to the discovery of a Kuthia 
(some kind of earthen receptacle) from which 
two female dhotis were recovered and in the 
case of Azimullah, which led to the discovery 
of a golden nose-ring. 

(5) I shall first dispose of the evidence of 

identification, Poshaki was identified by only two 
witnesses, Gangaram and Hetram. Gangaram 
made four mistakes and identified three cor¬ 
rectly while Hetram made four mistakes and 
identified four correctly. The value of this 
identification, therefore, is, in my judgment, 
very poor and it would be very unsafe, to rely 
on this identification for the purposes of up¬ 
holding the conviction of the appellants before 
me. The identification parade at which the 
aforementioned witnesses identified the ac¬ 
cused was conducted on 26th October. There 
was, therefore, a long gap between the date 
of the dacoity and the identification parade. 
Further, Gangaram in the first round made one 
mistake and in the third round he made three 
mistakes. That indicates that by the time he 
WdS having his third round he was relying com¬ 
pletely on chance and not on memory. X 

(6) The position in regard to Hetram is no 
better. He picked out Poshaki in the second 
round and in that very round he made one mis¬ 
take. Then in the third round he made three 
mistakes and in the fourth round he identified 
nobody correctly but made one mistake. 

(7) I shall now take up the other evidence 
against the appellants. According to the prose¬ 
cution both' Poshaki and Azimullah. made a 
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statement to Head Constable, Mujibullah P. W. 
26 in the presence of the Station Officer. Muji¬ 
bullah gives a synopsis of the statement in his 
deposition. What he says is this: 

"On the directions of S. O. I went with Patra 
alias Azimullah and Poshaki accused to a 
jungle beyond Mohaloli. Patra told me that 
he and Poshaki had brought a box and put 
it in a well. Poshaki also gave the same 
1 information. These accused brought me to a 
place at some distance from a well. I put 
Patra accused at that place in the jungle and 
I and witnesses went to the well with Poshaki 
and Poshaki took us there. He told us that 
the box was there in the well. Then I put 
Poshaki away and brought Patra and on the 
well he gave the same information. Then a 
‘ghotakhor’ went inside the well and he 
brought out a box therefrom. That is Ex. 
7. I prepared recovery list therefor which is 
Ex. P 16.” 

(8) From the statement of this witness, it 
would appear that information in regard to the 
well and what was inside the well was con¬ 
veyed to the police, more or less, jointly by the 
two appellants. The actual well was. however, 
pointed out by the accused one by one—first by 
Poshaki and subsequently by Azimullah. The 
recovery list which is Ex. P. 16 records this: 

“.First Azimullah aforesaid accused pointed 

out a well lying between the villages of Mah- 
mudpur and Gaichulyan. Later on Azimullah 
was moved away from that neighbourhood 
and Poshaki pointed out the same well in th9 
presence of the witnesses aforesaid. Accord¬ 
ingly both of them pointed out the same well 
subsequently.” 

I It would, therefore, appear that there is an 
inconsistency between what was recorded by 
Mujibullah in Ex. P 16 and what was stated 
by him in court. Exhibit P 16 does not make a 
record of ‘that information’ given by the ac¬ 
cused which related 'distinctly 1 to the fact 
thereby discovered. There is also a variation, 
in regard to which the two accused first point¬ 
ed out the well in the version recorded in Ex. 
P 16 and the version given in court. 

The prosecution led evidence to prove the 
statement made by the accused presumably un¬ 
der S. 27, Evidence Act. On account of the 
variation in the two versions, one recorded in 
Ex. P 16 and the other as stated in court, it 
becomes a bit suspicious, in my opinion, as to 
what exactly did the accused say. Be that as 
It may, Mr. Saksena, appearing for the appel¬ 
lant Poshaki, has argued that it was not open 
to the prosecution to rely on S. 27, Evidence 
Act, to prove the discovery as against either of 
the two appellants. Mr. Saksena’s contention 
was that S. 27 has to be strictly construed and 
that it refers only to a discovery that is made 

^f„- r i SU , U °Z H**, statement of ‘one’ particular 
individual and it does not contemplate the proof 

of successive recoveries of the same thing being 
proved as a result of successive statements by 
different accused persons. 

m,! n fl U o P t P °£ o£ thi l conten t>on of his he points 
“Inform* the wor ^ s , use d 7 in the section are 
information received from a person’ 1 He 

therefore, says that the section contemplates 
mnw£ n an .. individuaL In support of his 

v. Emperor 1 , aIr^S Oudh ^MA) "Ibfffi 
Court^ol'oudi? held*that “ ^ ° J ,he Chirf 


“Section 27 ought to be construed strictly. The 
use of the word “a person” in singular, in 
Section 27, is somewhat significant. The 
word was used in singular designedly because 
the joint statement of a number of persons 
cannot be said to be an information received 
from any particular one of them. When a 
fact is discovered in consequence of informa¬ 
tion received from one of several persons 
charged with an offence, and wh en others 
give like information, it is impossiblb-ttrTreat 
the discovery as having been made from the 
information received from each one of them.” 
The learned Judges relied on an observation 
of Straight J. made in — ‘Queen Empress v. 
Babu Lai', 6 All 509 (B). The observation of 
Straight J. on which reliance was placed is in 
these words: 

‘•It is not a proper course, where two persons 
are being tried, to allow a witness to state 
“they said this”, or “they said that" or “the 
prisoner then said”. It is certainly not at all 
likely that both the persons should speak at 
once, and it is the right of each of them to 
have the witness required to depose as near¬ 
ly as possible to the exact words he indivi¬ 
dually used. And, I may add, where a state¬ 
ment is being detailed by a constable as 
having been made by an accused, in conse¬ 
quence of which he discovered a certain fact 
or certain' facts*, the strict precision should 
be enjoined ontne witness so that there may 
be no room for mistake or misunderstand¬ 
ing.In detailing statements of this kind 

which are alleged to have led to discovery, 
it is of the essence of things that what each 
prisoner said should be precisely and separate¬ 
ly stated. If the evidence was not clear upon 
this point and the witness refused to be more 
explicit, the Judge should have paid no at¬ 
tention to it." 

The above quoted observations of Straight, J. 
indicate that the law expects a good deal of 
precision in regard to the statement which 
police officers wish to bring on the record un¬ 
der the enabling provisions of S. 27, Evidence 
Act. The evidence in regard to the statements 
made by Azimullah or Poshaki which led to the 
discovery is, in my judgment, thoroughly un¬ 
satisfactory because it lacks precision. ‘ The 
statement ascribed to the accused as recorded 
in Ex. P 16, if strictly construed, could not be 
said to contain such information as related 
distinctly to the discovery of the incriminating 
article and, therefore, in my judgment, it did 
not strictly fall within the ambit of S. 27, Evi¬ 
dence Act. 

(9) Mr. Saksena also relied on two other de¬ 
cisions in support of his contention—one was 
the case of — ‘Budha v. Emperor 1 , AIR 1922, 
Lah 31 d (C) and the other — ‘Kudaon v. Em¬ 
peror 1 , AIR 1925 Nag 407 (D). In the former 
case a learned Single Judge of the Lahore High 
Court held that: 

“Once property has been discovered in con¬ 
sequence of information received from a sus 
pected person, it cannot be re-discovered ir 
consequence of information received fron 
another suspected person. It is only the in 
formation that was given by the first persot 
ana which led to the actual discovery whict 

be P™ved under the terms of section 2', 
of the Evidence Act ” 

A econ ? cas S’ ? amely > the Nagpur ca S ( 

♦?? in is a decision by a learned Singh 
Judge, this was what was held: 
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“Section 27 must be very strictly construed. 
Where one accused has agreed to point out a 
place where a fact would be discovered in 
pursuance of his statement to point out that 
place, the section does not cover similar state¬ 
ments of the other accused in police custody." 
On the authority of the two aforementioned 
decisions, one of the Lahore High Court and 
the other of Nagpur, it is possible to prove the 
statement of that accused who comes first on 
the scene and whose statement leads to the dis¬ 
covery first of all With respect I am of the 
same opinion and I would have given effect to 
the law so stated, if it was possible for me to 
be certain as to which of the two appellants 
made the first statement which led to the dis¬ 
covery first of the well and subsequently to the 
box, but, as I have already stated earlier, the 
prosecution have not been able to prove who 
was the accused who made the statement first 
or who first showed the well because, as I have 
already noticed, there is a grave contradiction 
about it. The result, therefore, is that I have 
got to discard the evidence of the recoveries as 
against both the appellants. 

(10) There is to be noticed the discovery 
which was made of two pieces of dhotis from 
Kuthia—a discovery made as a consequence of 
the pointing out of appellant Poshaki; the 
dhotis which were recovered, do not, in my 
opinion, tally with the description of the 
dhotis given in the first information report and 
therefore, this can be of no value to the prose¬ 
cution. 

(11) Appellant, Azimullah, is alleged to have 
pointed a place from where a ‘bulak’ was re¬ 
covered. This ‘bulak* (gold nose pendant) is 
different from the gold nose pendant (item 25 
of the list of stolen property) lost by Rewaram. 
The description of the gold nose pendant in the 
list of property is given at p. 4. ‘Gold nose 
pendant, studded with stones weighing seven 
rattis—Rs. 8/-’’ while gold nose pendant that 
was discovered has been described as follows: 
“Gold nose pendant of “Dal” design, studded 
with a red stone in the middle weighing about 
•four annas.” In my judgment, therefore, the 
ornament that was recovered on 13-8-1949 was 
not the article that had been lost by Rewaram 
in the dacoity. It is, however, interesting[to 
note that this article was identified by some 
witnesses as belonging to Rewaram 

(12) The result, therefore is that, in my 
judgment, there is not enough evidence against 
either of the two appellants to justify their 
conviction. I, therefore, allow the appeal, set 
aside their convictions and sentences. Poshaki 
is said to be on bail. He need not surrender 
to his bail. His bail bonds are cancelled. 
Azimullah appellant will be set at liberty forth¬ 
with unless he is wanted for some other 

C/D H Appeal allowed. 
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Raehu, Applicant v. Panchaiti Adalat, Oppo- 

^Civi^Misc. Writ No. 103 of 1952, D/- 4-3-53. 

U P Panchayat Rai Act (26 of 1947), S. 64 
(b) —'“Value thereof". 

The Panchayat Court can entertain a 
suit for possession of movable property 
and also for the price thereof. It is not 
necessary that the suit should be for the 
price of that movable property only in 


respect of which specific delivery could be 

ordered by the Panchayat Court. (Para 4) 

Hriday Nath Seth, for Applicant. 

JUDGMENT: This is an application under 
Article 226 of the Constitution in respect of a 
Panchayat Raj matter. 

(2 ) It appears that two buffaloes and four bul¬ 
locks owned by one Shitla Prasad died in his vil¬ 
lage which is situate within the circle of Pancha- 
yati Adalat Barchauli in the district of Jaunpur. . 
The skins of the said animals were taken away 
by the Chamars of the village under a village cus¬ 
tom. Shitla Prasad brought a suit against them 

in the Panchayat court alleging that although the 
skins could, under the said custom, be taken away 
by the defendants, the custom required them to 
pay the price thereof. The defence was that 
the defendant had the right to take away the 
skins without making any payment. The Panchas 
enquired into the particulars of the custom and 
came to the conclusion that payment had to be 
made. They decreed the suit brought by Shitla 
Prasad. A revision was preferred by the defen¬ 
dants, but it was rejected by the learned City Mun- 
sif of Jaunpur. The defendants have now come 
up to this Court. 

(3) It is contended on their behalf by their 
learned counsel that the suit was ;iot cognizable 
by the Panchayat court. Reference is made to 
S. 64 (b). Panchayat Raj Act (26 of 1947), which 
says that the jurisdiction of a Panchayati Adalat 
shall extend to suits "for the recovery of movable 
property or for the value thereof”. It is argued 
that the word “thereof” suggests that if the 
plaintiff can institute a suit for the recovery of a 
certain movable property, he can also maintain a 
suit for the price thereof, but if the circumstances 
arc such that a suit for the recovery of the speci¬ 
fic movable property cannot be brought, no suit ^ 
for its price can be entertained by the Panchayati 
Adalat. It is pointed out that since the defen¬ 
dants* right to appropriate the skins is undisput¬ 
ed, and since no suit for the recovery of the skins 
could be brought by the plaintiff, he could not 
institute a suit for the price of the skins also in 
the Panchayati Adalat. 

(4) Having given my best consideration to this 
contention. I am of the opinion that S. 64 (b) docs 
not admit of such a restricted interpretation. 
There is nothing in the language of the statute 
to lend support to the contention that if on ac¬ 
count of any contract between the parties or by 
reason of custom or for any other reeson a claim 
for recovery of specific movable property cannot 
be brought, the suit for its price is also excluded 
from the jurisdiction of the Panchayat court. Sup¬ 
pose A purchases some edible article from B on 
credit and promises to pay the price after a fort¬ 
night. Within this period he consumes the 
article. After the expiry of this period, *B* can¬ 
not possibly bring a suit for the return of the 
commodity itself because it exists no more. If the 
argument of the learned counsel for the appli¬ 
cant is correct he cannot sue for its price also. 
This could never have been the intention of law. 

As I read the relevant clause I interpret it to mean 
that the Panchayat Court can entertain a suit for 
possession of movable property and also for tne 
price thereof. It is not necessary that the suit 
should be for the price of that movable P^P^ty 
only in respect of which specific delivery couia 
be ordered by the Panchayat Court. 

(5) In the circumstances, I am of the opinion 
that the suit was cognizable by th « 
court. There is no force In this petition. I* » 
herebv rejected. 


B/V.S.B. 
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AGARWALA AND CHATURVEDI JJ. 

Subedar Dubey, Defendant-Appellant v. 
Madho Dubey and another, Plaintiffs-Respon- 
dents. 

Second Appeal No. 929 of 1947, D/- 5-1-1953. 

(a) Contract Act (1872), S. 55 — Sale of land 
— (Evidence Act, S. 114). 

^ In contracts for sale of immoveable pro¬ 
perty, time is ordinarily not considered to 
be of the essence of the contract unless 
there is an agreement to the contrary. In 
such cases, reasonable time is to be pre¬ 
sumed to have been intended to be fixed 
by the parties. The presumption cannot be 
said to have been rebutted where there is 
no specific clause suggesting that the 
period mentioned in agreement was in- 
tended to be of the essence of the contract. 
(Delay of one day held immaterial and 
plaintiff held entitled to have the contract 
performed). AIR 1915 PC 83, ReUed on. 

(Paras 6, 8) 

AC ‘ S ' 55 "• 5; &i ' 
crStS* at„ s , T 9 4»r a ' io " 01 asiicui, " rai 

There is nothing in the Act to prevent 
*9® vendors from applying for the exten- 
sion of time fixed m the permission which 

5” - t0 ^ em , previously. Further, 

there is nothing in the Act to prevent the 

for d nI S frorn m , akin ?, a fresh application 
fhot P ?£ m sS i 0n j to J se . U ln view of the fact 
1 * he sale . d eed in favour of the ven¬ 

dees has to be declared to be void: AIR 
950 All 692, Explained. AIR 1938 All 432 
and AIR 1947 All 431, Distinguished. 

(Para 11) 

Pd K and n N S p ha fen° r / PP D ellant: Harn andan 
CASK axE D ana ’ f ° r R6Sp0ndents - 

(b! (’50) fg SS Jg 69^ 40 289 (PC) 

C (’38) AIR 1938 All 432 1938 All I T SfiQ 
(D) (’47) AIR 1947 AU 43L 111? All U 196 
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as earnest monev On were paid 
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of the earnest money. The U. P. Agriculturist 
Credit Act, 1940 prohibits transfer of protected 
lands without the permission of the Sub Divi¬ 
sional Officer. 

(3; The vendors obtained the necessary permis¬ 
sion on .15-11-1944. Plaintiff No. 1 was then at 
Calcutta and plaintiff No. 2 who seems to have 
got imormation of the fact that the permission 
had been granted wired on the same date to 
plaintiff No. l for sending the balance of the 
purchase money. The money was remitted 
without delay from Calcutta by plaintiff No. 1 
to plaintiff No. 2 under an insured cover on 
17-11-1944. It was, however, received by plaintiff 
No. 2 at his village on 23-11-1944. It may be 
noticed that one week after the grant of the 
permission expired on 22-11-1944. Plaintiff No. 2 
then, as shown by his statement on oath, asked 
the defendants vendors to execute the sale deed. 
But they did not agree and instead they 
executed the sale deed in favour of Subedar 
Dubey appellant and Kanhaya Lai pro forma 
respondent for Rs. 1200/- on 25-11-1944. Plaintiff 
No. 2 made an application to the Sub-Registrar 
on the same date asking him not to register the 
sale deed and asked the appellant and Kanhaya 
purchase the property as it had been 
contracted to be sold to the plaintiffs. The pro¬ 
test was unheeded and the sale deed was duly 
registered in favour of the appellant and Kanhaya 
Lai respondent. The plaintiffs then brought this 

SrSjssr ,or *«“• 

tta is 

inter alia that they were transferees for value 
without notice of the contract for sale and 

secondly that the plaintiffs themselves were “ot 
In a position to pay the purchase money within 
one week of the permission being oSnSw 

HSS 1 /hi n m a 8’ reement of sale. According 
to them, the penod, of one week provided for in the 

Thp 61 trial 1 was . 0f the essence Of the contract 
C °V rt a £.cepted the defence and dis¬ 
missed the plaintiff's suit. The lower aDDellata 

SR,? 1 against 0,6 defendants and decreed 

llr l a) . this second appeal before us, it has been 

HF d thS? t »h me 1116 essenc e of the contract 
and that the plaintiffs, not having shown their 

readiness to have the sale executed irT fhf,v 
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Lordships pointed out that S. 55, Contract Act, 
does not lay down 

"any principles which differ from those which 
obtain under the law of England as regards 
contracts to sell land. Under that law equity, 
which governs the rights of the parties in 
cases of specific performance of contracts to 
sell real estate, looks not at the letter but at 
the substance of the agreement in order to as¬ 
certain whether the parties, notwithstanding 
that they named a specific time within which 
completion was to take place, really and in 
substance intended more than that it should 
. take place within a reasonable time.” 

(8) Time not being of the essence of the con¬ 
tract in the present case, it was immaterial that 
it here was delay of one day in the plaintiffs going 
to the vendors and requesting them to execute 
the sale deed in their favour. It may be noticed 
that as soon as the permission was obtained by 
the vendors, plaintiff No. 2 asked plaintiff No. 1, 
who was at Calcutta, to send the money imme¬ 
diately. Plaintiff No. 1 sent the money tmder an 
insured cover. If the place or residence of the 
parties had not been a village, the amount would 
have been received within the stipulated time. 
But as it was a village more than ordinary time 
was taken for the insured cover to reach the 
hands of plaintiff No. 2. As soon as the money 
was received by him, he asked the vendors to 
execute the sale deed in their favour. The plain¬ 
tiffs were, therefore, not guilty of any laches. 
In our opinion, there was no breach of the con¬ 
tract on the part of the plaintiffs and they were 
entitled to have the contract performed according 
to its terms. 

(9) The next point that has been raised before 
us by learned counsel for the appellant is that 
without the permission of the Sub Divisional Offi¬ 
cer the vendors not being permitted by S. 12 of 
the aforesaid Act to make a voluntary alienation 
without the permission of the Sub Divisional Offi¬ 
cer, the Court is powerless to order specific per¬ 
formance of the contract. 


(10» It is further pointed out that the permis¬ 
sion granted being for the sale to be made within 
fifteen days only, the permission had expired be¬ 
fore the suit was instituted, and as such also, 
specific performance could not be decreed. In 
our opinion, this argument also has no force. 


(11) Permission to sell is obtained under S. 24 
of the Act. That section requires that an appli¬ 
cation for permission will be made by the pro¬ 
prietor, who wishes to make a permanent aliena¬ 
tion of the whole or any part of the protected 
land, to the Assistant Collector in charge of the 
Sub-division in which his protected land or that 
part of it which is assessed to the largest amount 
of local rate, is situated. The Assistant Collector 
shall make such inquiry as appears necessary and 
shall decide the application in accordance with 
rules made by the Provincial Government in this 
behalf. An enquiry was made, and it was found 
that it was a case in which permission was to be 
granted and the permission was actually granted. 
In accordance with their contract the vendors 
were bound to execute the sale deed in favour 
of the p’aintiffs. In executing the sale deed in 
favour of the appellant and Kanhaya Lai pro 
forma respondent, they committed a breach of 
the contract. The vendees took the sale as found 
by the court below and which finding has not 
been challenged before us, with notice of the con¬ 
tract in favour of the plaintiffs. Their sale deed 
is. therefore, liable to be set aside at the instance 
of the plaintiffs. There is nothing in the Regu¬ 


lation of Agricultural Credit Act to prevent the 
vendors from applying for the extension of time 
fixed in the permission which was granted to them 
on the 15th November 1944. Further, there is 
nothing in the Act to prevent the vendors from 
making a fresh application for permission to sell 
in view of the fact that the sale deed in favour 
of the vendees has to be declared to be void. 
There being no absolute prohibition from making 
a permanent alienation of a protected land, it is 
open to the court to do what justice requires, that 
is, if it is found that the plaintiffs are entitled 
in law to have the contract of sale performed, to 
older its performance subject to such condition 
as may be found necessary to impose so that the 
law may be complied with. The only condition, 
which is necessary to lay down in decreeing the 
plaintiffs’ suit for specific performance seems to 
be to require that, before the sale deed is execut¬ 
ed, permission of the Sub-Divisional Officer shall 
be obtained. 


(12) Learned counsel for the appellant has re¬ 
ferred us to a decision of a learned Judge of this 
Court in —Raj Bahadur Singh v. Ram Sumiran 
Misra’, AIR 1950 All 692(B). The facts of that case 
were similar to the facts of the present case. It was 
held by the learned Judge that the plaintiff could 
not be granted the relief of specific performance 
of a contract of sale of the land because in doing 
so the court would be acting contrary to the pro¬ 
visions of s. 12 of the Act. Apparently, it was 
not urged before the learned Judge that the decree 
could be made conditional upon the permission 
of the Sub-Divisional Officer being first obtained. 

So far as the judgment of the learned Judge 
goes, namely, that if an unconditional decree for 
specific performance were passed, it would be con¬ 
trary to the provisions of S. 12 of the Act, we 
are in entire agreement. But it appears to us 
that if a conditional decree were to be passed, 
there would be nothing in it which would contra¬ 
vene any provision of the Act. Reference was 
also made to two cases referred to in the judg¬ 
ment of the learned Judge. These are —Hakim 
Enayat Ullah v. Khalil Ullah Khan*. AIR 1938 All 
432(C) and —‘Sri Narain Dube v. Jang Bahadur', 
AIR 1947 All 431(D). Both these cases are cases 
in which an unconditional decree for specific per¬ 
formance of the contract had been passed and was 
to be executed according to its terms. In ‘Enayat 
Ullah’s case’, the execution of the decree accord¬ 
ing to its tenor would have been contrary to the 
provisions of S. 7, Encumbered Estates Act, which 
lays down that a landlord could not alienate his 
land without the sanction of the Collector. In 
'Sri Narain Dube’s case’ also there was an un¬ 
conditional decree for specific performance of a . 
contract of sale and it was held that the decree 
could not be executed in view of s. 12, Regulation 
of Agricultural Credit Act. The question whether 

a conditional decree avoiding conflict with the 
provisions of the two Acts viz., the Encumbered 
Estates Act & the Regulation of Agricultural Cre¬ 
dit Act, could be passed was not raised in eithei 
of the two cases. We are of opinion that these 
two cases do not decide the point which falls to 
be considered in the present case. . - 

(13) The result, therefore, is that we allow this 
appeal in part, modify the decree of the) court 
below and direct that the plaintiffs suit for spe 
cific performance of the contract of sale be a - 
creed subject to the condition that Pf™ 1 ®?}®} 1 
for making the transfer is given by the Sub Divi¬ 
sional Officer. 

(14) Defendants Nos. 1 and 2, vendors, are dffec- 

ted to apply to the Sub Divisional to FgJJ 

them fresh permission for the execution of 
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sale deed in favour of the plaintiffs or in the 
alternative to extend the period of permission 
irtiich was granted by nim by his order dated 
15-11-1944. 

(15) Defendants Nos. 1 and 2 will make the 
necessary application to the Sub Divisional Officer 
within three months of this date. On their failure 
to do so, the plaintiffs will be entitled to make 
the necessary application to the Sub Divisional 
jOflicer on behalf of defendants Nos. 1 and 2. If 
The time for the execution of the sale deed is 
extended or a fresh permission is granted by the 
Sub Divisional Officer, the sale deed shall be exe¬ 
cuted by defendants Nos. 1 and 2 in favour of 
the plaintiffs in accordance with the terms of the 
contract of sale dated 30-9-1944. 

(16) On failure of the defendants to execute 
the sale deed in favour of the plaintiffs, the sale 
deed shall be executed by the court on behalf 
of defendants Nos. 1 and 2 in favour of the plain¬ 
tiffs. 

(17) The declaration granted By the court be¬ 
low that the sale deed dated 25-11-1944 in favour 
of defendants Nos. 3 and 4 is null and void shall 
stand. 

(18) The plaintiffs shall be entitled to get their 
costs of both the courts below from the appellant. 
The costs of this appeal shall be borne by the 
parties. 

(19) If the time is not extended or a fresh per¬ 
mission is not granted by the Sub Divisional Offi¬ 
cer, the plaintiffs' suit shall stand dismissed and 
in that event parties shall bear their own costs 
in all the courts. 

B/H.G.P. Order accordingly. 
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writ jurisdiction under Art. 226 of the Con¬ 
stitution. AIR 1953 All 260; AIR 1952 SC 
319, Relied on. (Para 5) 

The applicants have another remedy 
open to them, namely, that of preferring an 
application for special leave to appeal 
against the judgment of the Labour Appel¬ 
late Tribunal to the Supreme Court. 

(Para 7) 

Anno: Civil P. C., S. 9 N. 53. 

Brij Lai Gupta, for Applicant; Shanti 
Bhushan, for Opposite Party and Gopalji 
Mehrotra, for the State. 

CASES CITED: 

(A) (o2) 1952-2 Lab LJ 579 (Bom) 

(B) (’52) AIR 1952 Mad 659: 1952-2 Mad LJ 805 

(C) ( o2) AIR 1952 SC 319: 1952 SCR 696 (SC) 

(D) ( 53) AIR 1953 All 260: 1953 All U 29 

a These are two applications under 

Art. 226 of the Constitution and the applicants 
have claimed various reliefs which are men- 
^ned in th* applications. In writ No. 119 of 
1952 the applicant is Firm Dewan Sugar Mills 
and in writ No. 120 of 1952 the applicant is the 
Dewan Sugar & General Mills Ltd. The last 
opposite party in writ no. 119 is the Company, 
whereas in writ No. 120 the last opposite-party 
is the Firm. The opposite-parties 6 to 20 in 
both the writs are the employees of the Mills 
which was managed until 30-6-1951 by the Firm 
and thereafter by the Company which is the 
petitioner in Writ No. 120. 

(2) Between the employees and the manage¬ 
ment some differences arose so much so that the 
employees went on strike on 20-1-1951. The 
se ™£ four notices °n them between 
and 23 “1‘ 19d1 reminding them that 
he strikes were illegal and-that they would be 
liable to dismissal if they did not stop the strike. 
By tnese notices, twenty-four hours were given 
to the employees to resume their duties if they 
wanted to continue in the service of the Com¬ 
pany. On 24-1-1951 the services of the em¬ 
ployees were terminated in terms of the stand- 
ing order. Thereafter, the employee’s appear to 
have reconsidered the position and they called 
olT the strike unconditionally on 27-1-1951 Suh- 
sequent to this, i.e., on the 28th January 1951 
the employees were given to understand by the 
Company that they would be re-employed by it. 

th a controversy between the employees 
and the Company as to whether this re-em- 
constituted a continuation of their 

a temESSS 1 ™ a teh on 

a suss 

were informed by their employers that their 
services would not be required thereafter as 
their conduct had been unsatisfactory and thev 
had been engaged only on a temporary bS 

SZJiSJT^ this notice - thV emploXS 
° Regional Conciliation Board an 

‘Jke un°t n h 0ri ^Sl requesting the Board to 
Sr®. , up the matter. The intervention of the 
?° a £ d Proved ineffective and thereafter the 
State Government had to refer the mlr M 
the adjudication of Shri M ? $dy£th? 

1 Conciliation Officer, Meerut. This officer 
gave his award on 2-7-1951. omcer 

Shortly put, his conclusions were that ‘he 
dismissa! on 24-4-1951 cf the employees by the 
management was unjustified and illegal y He 

Km r L^ Clare , d that the >' had not been legal¬ 
ly dismissed and were entitled to the wages 
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Firm Dewan Sugar Mills, Aoplicant v The 
Government of the State of Uttar Pradesh and 
others, Opposite Party. 

Civil Misc. Writ No's. 119 and 120 of 1952, 
D/- 5-3-1953. 

Constitution of India, Arts. 226 and 136 — 
Labour Appellate Tribunal deciding that there 
k no question of law — Writ application is not 

J “ S Ie c — (Lab ®. u r <Appellate) Tribunal 
Act (1950), S. 7) — (Civil P. C. (1908), S. 9). 

Before a writ of certiorari can be granted 
to quash the decision of an inferior Court 
within its jurisdiction, the applicant must 
show that the authority which passed the 
order acted without jurisdiction or in 
excess of it or m violation of the principles 
?{• I ? at . ural Justice. Once it has been esta¬ 
blished that the Court had jurisdiction but 

n,^L e ® xem ? in e it, made a mistake, the 
wronged party cannot ask the High Court 
° -ft matters right, as a Court having 
jurisdiction can decide rightly as also 

wrongl y- (Para 5) 

.Where the question before the Labour 
Appellate Tribunal is not whether the 

rfmii« S wer u !? gal or illegal or whether the 

acte , d legally or illegally in 

the employees but whether the 
appeal preferred by the employers was a 

h?m?i e ^ nt ? ne: the labour Appellate Tri- • 
Ssfijy «?,<■««»■ «* Question, not a "a 
and extrinsic issue but as a 
an - d j intrinsic issue, whether the 
or S ra T t s , eda “y. subs taDtial question of law 

« ™^do«not 
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during the period of enforced unemployment. 
In arriving at his findings, the adjudicator took 
into consideration the statement of local offi¬ 
cials who had not been subjected to any cross- 
examination by the management. It is not 
denied that the attention of the management 
was not drawn to this evidence at all 


(3) On the basis of this circumstance, as also 
certain other circumstances, the employers went 
in appeal to the Labour Appellate Tribunal. 
This appeal was preferred by them under S. 7 
of the Industrial Disputes (Appellate Tribunal) 
Act, 1950. The Labour Appellate Tribunal came 
to the conclusion that the appeal preferred by 
the management could not be entertained by 
them as no substantial question of law was 
raised by it. It is against that order of the 
Labour Appellate Tribunal that the applicants 
have come up in the exercise of our writ juris¬ 
diction to this Court. 


(4) The question which we have, therefore, to 
consider is whether the decision of the Labour 
Appellate Tribunal dismissing the appeal 
which was preferred by the employers is one 
against which a writ can be directed by this 
Court. Learned counsel for the applicants has 
argued that it was not within the competence 
of the Labour Appellate Tribunal to decide 
finally whether an appeal lies to it or not so 
as to preclude this Court from interfering with 
its decision, should it come to the conclusion 
that that decision is, in fact, erroneous. Learned 
counsel for the applicants contends that the 
point raised by the applicants raised a sub¬ 
stantial question of law upon which the juris¬ 
diction of the Labour Appellate Tribunal de¬ 
pended and that the Labour Appellate Tribunal 
has wrongly decided that question. Reliance 
has been placed by him upon a case. — ‘P. S. 
Pandit v. Labour Appellate Tribunal of India at 
Bombay’, 1952-2 Lab L J 579 (Bom) (A), and 
he has referred to the discussion of this ques¬ 
tion by Tendolkar J. at pages 5&1 and 582 of 
that Journal. 

(5) Reference was also made by learned 

counsel for the applicants to a case — ‘Ran- 
gannathan v. Madras Electric Tramways (1904) 
Ltd.’, AIR 1952 Mad 659 (B). On the basis of 
that case, learned counsel has argued that the 
question whether there is a substantial ques¬ 
tion of law involves a collateral question and 
not a part of the very issue which the Labour 
Appellate Tribunal in this case had to enquire. 
It has been contended that inasmuch as S. 7, 
Industrial Disputes (Appellate Tribunal) Act, 
1950, merely confers a conditional jurisdiction 
on the Tribunal, it could not by wrongly deciding 
the question of jurisdiction raised appropriately 
or deny to itself a jurisdiction which it possessed 
or did not possess. ' _ 

We may say that we are not impressed with 
this argument. The law on this point has been 
laid down by the Supreme Court m — Ebrahim 
Aboobakar v. Custodian General of Evacuee 
Pronertv New Delhi’. AIR 1952 S C 319 (C). 
That decision is binding on this Court. The 
law as laid down by their Lordships of the 
Supremo Court is that before a writ of cer¬ 
tiorari’ can be granted to quash the decision of 
an inferior Court within its jurisdiction, the 
applicant must show that the authority which 
passed the order acted without jurisdiction or 
in excess of it or in violation of the prin¬ 
ciples of natural justice. Once it has been 
established that the court has jurisdiction but, 


while exercising it, made a mistake, the wrong¬ 
ed party cannot ask this Court to set matters 
right, as a court having jurisdiction can de¬ 
cide rightly as also wrongly. Reliance has how¬ 
ever been placed by learned counsel upon the 
following observations of the Supreme Court; 


«» 


‘Like all courts of appeal exercising general 
jurisdiction in civil cases, the respondent 
has been constituted an appellate court in 
the words of the widest amplitude and the 
legislature has not limited his jurisdiction 
by providing that such exercise will depend 
on the existence of any particular state of 
facts. Ordinarily, a court of appeal has not 
only jurisdiction to determine the soundness 
of the decision of the inferior court as a court 
of error, but by the very nature of things 
it has also jurisdiction to determine any 
points raised before it in the nature of 
preliminary issues by the parties. Such 
jurisdiction is inherent in its very consti¬ 
tution as a court of appeal. Whether an 
appeal is competent, whether a party has 
‘locus standi* to prefer it, whether the ap¬ 
peal in substance is from one or another 
order and whether it has been preferred 
in proper form and within the time pres¬ 
cribed, are all matters for the decision of 
the appellate court so constituted.” 

Learned counsel contends that these obser¬ 
vations were made by the Supreme Court 
with respect to a tribunal of the amplest 
power, namely, that of the Custodian General. 
His contention is. that the powers of the 
Labour Appellate Tribunal are of a circum¬ 
scribed nature and that these observations 
cannot have any application to that tribunal. 
We are unable to accept that argument as 
entirely correct. It will be noticed that 
Mahajan J., who delivered the judgment of 
the Supreme Court, specifically remarks that 
the question whether an appeal is competent 
or not is a proper matter for the decision 
of the Appellate Tribunal. The question be¬ 
fore the Labour Appellate Tribunal in this 
case was not whether the strikes were legal 
or illegal or whether the employers had act¬ 
ed legally or illegally in dismissing the emp¬ 
loyees but whether the appeal preferred by 
the employers was a competent one; and for 
that the* Labour Appellate Tribunal had to 
decide the question, not as a collateral and 
extrinsic issue but as a direct and intrinsic 
issue, whether the appeal raised any subs¬ 
tantial question of law or not. 

(6) In the case of —‘Sundar Lai Saxena 
v. Hindustan Commercial Bank Ltd.*, AIR 
1953 All 260(D), it was held that where the 
jurisdiction of the court below depended, not 
upon some preliminary proceedings, but upon 
the existence of some particular fact, then by 
deciding that collateral fact in a wrong manner 
the court could not assume jurisdiction which 
it did not possess. The question whether any 
substantial question of law was raised by 
the appeal before it was not however a c # °js , 
lateral matter but was one of the issues which | 
the Labour Appellate Tribunal had to decide. 
For these reasons, we think that this case is 
covered bv the authority of the judgment oi 
the Supreme Court referred to by us, as also 
by the case reported in ‘AIR 1953 All 260(D). 
This being our view, it is unnecessary to 
consider the other questions which have been 
raised by these writ petitions. 
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(7) Before we part with this case, we may 
ooint out that the applicants had another 
£medy open to them, namely, that of pre¬ 
ferring an application for special leave to ap¬ 
peal against the judgment of the Labour Ap¬ 
pellate Tribunal to the Supreme Court. It 
cannot be said that the Supreme Court’s dis¬ 
cretionary power to grant special leave can- 

inot be regarded as an effective remedy which 
the petitioners could have resorted to. 

(8) For the reasons given above, these ap¬ 
plications are dismissed with costs. 

A/R.G.D. Applications dismissed. 
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Bankey Lal, Appellant v. Narendra Singh and 
others, Respondents. 

Second Appeal No. 131 of 1948, D/- 27-2-53. 

(a) Debt Laws — U. P. Encumbered Estates 
Act (25 of 1934), S. 7 — Section does not divest 
applicant of ownership of property. (Para 10) 

(b) Debt Laws — U. P. Encumbered Estates 
Act (25 of 1934), S. 9(4) — Scope. 

Section 9(4) creates no bar or disability 
in respect of property to which claim could 
have been laid by a person under some 
other law. (Para 10) 

(c) Debt Laws — U. P. Encumbered Estates 
Act (25 of 1934), S. 10 — Scope. 

Section 10 is indicative of the desire of 
the Legislature to, as far as possible, bring 
4 into the scope of the Encumbered Estates 
Act proceedings all property which belonged 
to the landlord. (Para 10) 

(d) Debt Laws — U. P. Encumbered Estates 
Act (25 of 1934), S. 11(3) — Scope. 

The Section is confined in its operation 
only to claims made. In the event of there 
being no claim made in respect of any pro¬ 
perty, the fact that certain properties are 
mentioned in the list of properties as the 
properties of the applicant does not by itself 
bring into being any kind of a decree of 
the Special Judge which has the effect of 
a decree of a competent Court. (Para 10) 

. (®) Debt Laws — U. P. Encumbered Estates 

Sni* fn 5 S ’ i 1 ~ N ° C,aim made — 

Partitionf artltl0n “ Bar of ~ <Hindu Law - 

Where after an application under S. 4 
of the Act is made by a person a son is 
bor ? " im and the son brings a suit for 
P? r ‘‘ tl ° n aft ® r a decree is passed under S. 

14 of the Act, there being no determination 

®L“« S0 “ S in regard to the share 
claimed at partition, his claim cannot be 
barred under S. 11. / Para 10) 

kaws —- U. P. Encumbered Estates 
Act (25 of 1934), S. 19(2) — “Found”. 

• , ™ ess * nd un - n , t r here is a judicial find- 
ngs by the special Judge that a particular 

f f ” h 0 m r o ‘ t tems . ot Property are liable to 
“ sal e or mortgage in satisfaction 

said h tha? b ^i ° f 6 ap P Ucant > cannot be 
said that all controversy in regard to the 

ckdm rS ^ IP ° f *2* P ro P ert y or in regard to 

dSed n to r h S e 6C t °p t that P ropert y mu st be 
aeemed to be at rest. (Par a 10 ) 

,0r Appellant! H ' P - G “ p <». 
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MUKERJI, J.: This is a defendant’s appeal 
arising out of a suit for partition. The appeal 
came up before a learned single Judge who has 
referred it to a Bench for decision because of the 
importance of the question of law that arises for 
determination in the case. 

(2) The facts giving rise to the appeal, very 
briefly stated, were these. One Lachhman Singh 
married twice and the two wives were named Savi- 
tri and Sarwati; they are both alive. He also 
had a son Narendra Singh who was the plaintiff 
in the suit. Narendra Singh was bora sometime 
roundabout the year 1940 — the exact year of his 
birth is however not given in the pleadings of the 
parties to this case. On the aforesaid composition 
of the family, Narendra Singh claimed one-fourth 
share in the family properties by right of his 
having an interest in the properties by being bom 
into this family. 

In the year 193G, Lachhman Singh made an ap¬ 
plication under S. 4 of the Encumbered Estates 
Act, he having been encumbered with debts and 
his property also having been encumbered with 
his private debts. The proceedings under the 
Encumbered Estates Act continued in accordance 
with the provisions of that Act and a decree under 
S. 14 of that Act was made by the Special Judge 
and subsequent to such decree being passed, the 
decree was transmitted to the Collector for the 
purposes of liquidation in accordance with the 
provisions of the Encumbered Estates Act. 

It appears that the suit, out of which this ap¬ 
peal has arisen, was filed by Narendra Singh on 
25-4-1944, that is to say long after the application 
under 4, Encumbered Estates Act, had been 
made by his father Lachhman Singh. It also ap¬ 
pears that the suit was filed after the decree 
contemplated by S. 14 of the Encumbered Estates 
Act had been passed by the Special Judge and 
sent to the Collector for liquidation purposes. The 
case of Narendra Singh was a simple case of an 
after-born son claiming his share in the family 
property by virtue of his birth. 

(3) Several defences were raised; but the most 
material defence was that the plaintiff could 
claim no partition in the present case, because 
the property in respect of which he sought parti¬ 
tion had been made the subject of proceedings 
under the Encumbered Estates Act and had in a 
sense “vested” in the Collector for the purposes 
of liquidating the debts which had been incurred 
by Lachhman Singh before the birth of the plain¬ 
tiff. It was further contended on behalf of the 
defence that the decree which had been pronounc¬ 
ed under S. 14, Encumbered Estates Act, was a bar 
to the present suit. 

(4) The trial court gave effect to the defence 
contention and dismissed the plaintiff’s suit. 

(5) An appeal was preferred by the plaintiff to 
the lower appellate court which reversed the deci¬ 
sion of the trial court and decreed the plaintiff’s 
suit for partition. The operative portion of the 
lower appellate court’s decree is in these words: 

“The plaintiff-appellant has a 1/4 share in the 
property in suit and that the plaintiff is en¬ 
titled to separate possession of his share after 
partition of the property in suit. The house 
property shall be divided according to law bv 
the Civil Court, the Munsif of Fatehbad, and 
the ‘zemindari’ property by the revenue court.” 
The view which the lower appellate court took 
*** I*?! ^ decree under S. 14 of the Encumber- 
Act did not operate as a bar to the 
plaintiffs suit. The lower appellate court further 
pointed out the fact that the view of the trial 
court that S. 7(3>, Encumbered Estates Act. had 
the effect of vesting the property in the Collector 
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was incorrect. The lower appellate court conse¬ 
quently felt no difficulty in decreeing the plain- 
Uiis suit in the terms which we have quoted 
earlier. 

<6> Defendant Bankc Lal, who was a creditor 
of the plaintiff's father Lachhman Singh in the 
Encumbered Estates Act proceedings, feeling dis¬ 
satisfied witn the decision of the lower appellate 
court, has preferred this second appeal. 

(7) Mr. Brij Lal Gupta, appearing on behalf of 
the appellant, has contended that the decision 
of the lower appellate court was contrary to law 
because the eilect of the provisions of the En¬ 
cumbered Estates Act was to deprive the plaintiff 
of the right to seek partition in respect of the 
properties which were the subject-matter of pro¬ 
ceedings before the Special Judge and then before 
the Collector in liquidation. Mr. Gupta sought 
support for his contention from the provisions 
of Ss. 4, 7, 3. 9(4), 10 and 11(2) of the Encumbered 
Estates Act. He also relied on the provisions of 
S. 19(2) of the Act to reinforce the contention, 
which he mainly founded on the sections enu¬ 
merated first. We have closely examined these 
provisions and we may at the outset state, that 
we shall refer to them in greater detail later, and 
that we are unable to accept the contention of Mr. 
Gupta to the effect that the proceedings initiated 
by Lachhman Singh under the Encumbered 
Estates Act defeated the right of the plaintiff to 
seek partition in respect of the family property to 
a share of which he was entitled the moment he 
was bom. 

(3) That an after-born son is entitled to claim 
partition from his father and other co-parceners 
of joint family property, is beyond controversy. 
What is further beyond controversy is that a 
father can make an alienation of family property 
without there being legal necessity if he is the 
sole surviving co-parcener at the moment of the 
transfer, and that an after-bom son cannot chal¬ 
lenge such an alienation. Another proposition of 
Hindu law which we consider it is necessary to 
record at this stage is that a Hindu son is liable, 
because of his pious obligation, to pay the debts 
of his father, such debts as are not tainted with 
immorality; and that at a partition between a 
father and a son or sons the debts incurred by 
the father before the partition have got to be 
taken into account at the time of the partition 
and luiless provision is made for those debts, 
debts which are not tainted with immorality, at 
the time of the partition, then such a partition 
is deemed not to be a ‘bona fide’ partition. 

From the aforementioned propositions it would 
appear that in this case the plaintiff, who was an 
after-born son, had the right to seek partition of 
the family property; it is also clear that the parti¬ 
tion that was to be made in this case had to take 
into account the debts incurred by the father be¬ 
fore the son was born or before partition was 
sought by him, if those debts were not tainted 
with immorality. The right of the plaintiff to 
seek partition can only be defeated if the pro¬ 
visions of the Encumbered Estates Act so defeat 
them; otherwise there was nothing either in the 
facts of the case or in the Hindu law to defeat 
his right. 

(9) We have stated earlier that we would revert 
to the provisions of the Encumbered Estates Act 
to which reference was made by learned counsel 
for the appellant in order to see whether or not 
those provisions, in effect, either directly or in¬ 
directly, barred the plaintiff’s right. 

(10) Section 4 of the Encumbered Estates Act 
under which the application was made by Lachh¬ 
man Singh, has in a proviso to it the following: 


"Provided also that no application by a member 
of a joint Hindu family shall be enterta.ned 
unless 

(a» all the members of such family join and the 
fact is stated in the application, or 
<b» the applicant makes in ihe application an 
express declaration of his intention of separat¬ 
ing from the joint family and states the names 
and addresses of the remaining members of the 
family and the share which the applicant would * 
be entitled to get on partition of the family 
property:” 

On the strength of this proviso, it was contended 
that where there were other members forming a 
joint Hindu family along with the applicant, then 
it was obligatory on the applicant to disclose the 
fact and either to make other members of the 
family co-applicants with him or to express his 
unqualified intention to separate from the family, 
thereby placing the controversy in regard to the 
debts of the applicant as also the properties to 
which the applicant could lay claim completely 
within the jurisdiction of the Special Judge. It 
was further contended that S. 7 of the Act indi¬ 
cated that the intention of the Act was for the 
Special Judge to deal with the property which the 
applicant alleged to be his. This is fairly clear 
from the words used in S. 7. 

What was further contended, however, was that 
S. 7, in effect, divested the owner of his proprie¬ 
tary interest in the property which he showed as 
his property in the schedule attached to his appli¬ 
cation. We are unable to see such a consequence 
i lowing from the provisions of S. 7. Section 7 un¬ 
doubtedly places certain restrictions on the rights 
of ownership possessed by the applicant in respect 
of the properties which he discloses as his pro¬ 
perties in his application under S. 4, but the sec- ^ 
tion does not “divest” the applicant of the owner¬ 
ship of that property. Reliance was placed parti¬ 
cularly on cl. (4) of S. 7, which is set out thus 
“Any transfer made in contravention of the pro¬ 
visions of this section shall be void” 
to show that ownership of the applicant was divest¬ 
ed. We are of the opinion that this clause has no 
such effect. In our view, this clause indicates, 
if anything, the fact that the entire rights which 
an owner possesses in property were not taken 
away by the section or the sub-clause. Section 8 
of the Act enjoins upon the applicant to submit 
within a period to be fixed, full particulars re¬ 
garding his public and private debts as also the 
nature and extent of his property, as also such 
property which is liable to attachment and sale 
under S. 60, Civil P. C. 

Section 9(4) provides for an apportionment of 
debts and property in the case of an application 
by a member or certain members of a joint Hindu 
family. Tills provision, again, only indicates the 
desire of the Legislature to bring into liquidation 
such property as belongs to the landlord or such 
property as by investigation in those proceedings 
is held to belong to the applicant. This provision 
creates no bar or disability in respect of property 
to which claim could have been laid by a person 
under some other law. 

Section 10 makes provision, in the nature of a 4 | 
counter-part, whereby every claimant referred to 
in section 9 is called upon to file a written state¬ 
ment of his claim and give full particulars not 
only of his claim but also so far as is known to 
him or can be ascertained by him of the nature 
and extent of the landlord’s proprietary rights in 
land and the nature and extent of the landlord s 
property other than proprietary rights in land. 
This provision, again, is indicative of the desire 
of the Legislature to, as far as possible, bring into 
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th<» scope of the Encumbered Estates Act proceed- 
|[ogs all property which belonged to the landlord. 

Section 11 provides for the publication of a notice 
in the speciiied manner specifying the properly 
mentioned by the applicant under S. 9 as also, 
the property mentioned by a claimant under S. 
• io By sub-cl. (1) of S. 10 it is in effect provided 
that any person having any claim to the property 
, mentioned in such notice shall within a period 
? of three months from the date of the publication 
of the notice in the Official Gazette, make an ap¬ 
plication to the Special Judge stat.ng his claim, 
and the Special Judge shall determine whether 
the property specified in the claim or any part 
thereof is liable to attachment, sale or mortgage 
in satisfaction of the debts of the applicant. 

There is a proviso to this which, in effect, gives 
the claimant, who fails to make the application 
within the period of three months from the date 
of the publication of notice in the Official Gazette, 
the right to make the application up to a certain 
stage, provided he could satisfy the Special Judge 
that he had sufficient cause for not making the 
application within the period prescribed. The 
Special Judge then is enjoined to determine all 
claims 'made' under this sect.on before he pro¬ 
ceeds to determine the amount due to any credi¬ 
tor under S. 14. This section clearly indicates 
that in the event of there being before the court 
a controversy in regard to any item of property 
or any items of properties, then the Special Judge 
has to determine that question and has got to 
come to a finding as to whether or not these pro¬ 
perties belong to the applicant. 

In the event of there being a decision by the 
Special Judge, the decision is given the force of 
a decree of a competent court. Sub-clause (3) of 
-‘f this section makes it perfectly clear to us that in 
the event of there being no claim made in respect 
of any property, the fact that certain properties 
are mentioned in the list of properties as the pro¬ 
perties of the applicant does not by itself bring 
into being any kind of a decree of the Special 
Judge which has the effect of a decree of a com¬ 
petent court. Counsel for the appellant contend¬ 
ed that that was so and the basis of his conten¬ 
tion lay in the fact that the non-appearance of an 
objector or the non-preference of an objection had 
the effect of a kind of constructive 'res judicata’ 
in regard to the matter. 

We are unable to interpret the provisions of 
section 11 in this manner. In our judgment, if 
there is a determination of the rights in regard 
to property, then the section makes specific pro¬ 
vision to give that adjudication the effect of a 
decision of a civil court of competent jurisdiction. 
The section Ls silent in regard to the effect that 
is to follow the absence of a claim by a person 
during those proceedings. The fact that the sec¬ 
tion is confined in its operation only to claims 
| made is obvious by the use of the word 'made' in 
!clause (3) of S. 11 itself. To hold otherwise, 
would be to read into the section very much more 
~ than is either expressed there or is meant by it. 

In this case there was no determination of the 
^ Uclaim of the plaintiff in regard to the share that 
Ihe now claims at partition and consequently, in 
our judgment, his claim could not be barred by 
i anything in S. 11, Encumbered Estates Act, Learn- 
•ed counsel for the appellant, lastly, relied on the 
provisions of S. 19’ (2). The words of S. 19 (2) 
are these: 

‘"Ihe special Judge shall inform the Collector 
of the nature and extent of the property men¬ 
tioned *n the notice under section 11 which he 
has found to be liable to attachment, sale or 


mortgage in satisfaction of the debts of the ap¬ 
plicant”. * • _ . . 

Learned counsel argued that once the Special 
Judge has informed the Collector, as he must be 
deemed to have done in this particular case, then 
all controversy in regard to the ownership of that 
property or in regard to claims in respect of that 
property must be deemed to be at rest so long as 
that property has not passed through the stage of 
attachment, sale or mortgage, in satisfaction of 
the debts of the applicant. This argument of learn¬ 
ed counsel overlooks the word "found" which, in our 
judgment, clearly indicates that unless and until 
there is a finding, a judicial finding and not a 
finding by implication, by the Special Judge that 
a particular item or particular items of property 
are liable to attachment, sale or mortgage in satis¬ 
faction of the debts of the applicant, the bar 
which is sought cannot be invoked. 

(ID From what we have stated earlier it appears 
to us that the plaintiffs right to seek partition 
was not in jeopardy in any sense by the father 
having initiated proceedings under the Encumber¬ 
ed Estates Act. In our judgment, the plaintiff 
was entitled to seek his share, — the share to 
which he was under the Hindu law entitled. — 
namely, a fourth share in the family properties. 
The lower appellate court has given him a decree 
to that effect, but the plaintiff is equally liable 
under the Hindu law for the debts incurred by 
his father prior to his birth ss also prior to the 
date on which the plaintiff sought 'partition, of 
course such debts as were not tainted with immo¬ 
rality. 

We, therefore, consider it proper to grant a pre¬ 
liminary decree for partition to the plaintiff of a 
fourth share in the family property; The plaintiff 
of course will be liable to the extent of his share 
in the debts incurred by the father prior to the 
partition. The question whether any of these 
debts are tainted with immorality or not, will un¬ 
doubtedly be decided by proper proceedings when 
it is raised. 

(12) In the result, we dismiss this appeal, but, 
with the modification that we have indicated 
above. Under the circumstances of this case we 
direct that the parties shall bear their own costs 
in this Court. 

B/V.R.B. Appeal dismissed. 
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AGARWALA, J.: This is a defendant’s second 
appeal arising out of a suit for recovery of money. 
The plaintiff-respondent claimed a sum of Rs. 
1,500/- on the basis of a promissory note dated 
8-9-1941 executed by the defendant-appellant in fa¬ 
vour of the plaintiff’s father, Chandra Shekhar, 
for a sum of Rs. 1,250/- with interest at 6 percent 
per annum. In the alternative it was pleaded that 
the plaintiff was entitled to the decree claimed 
on the basis of the original loan of Rs. 1,250/- 
which was advanced to the defendant-appellant 
before the promissory note was executed by the 
defendant for the amount of the loan. It was 
admitted in the plaint that the promissory note 
bore a stamp of one anna and was, therefore, 
under-stamped. The receipt accompanying the 
promissory note was, however, duly stamped. 

( 2 ) In defence, the defendant admitted that 
the sum of Rs. 1,250/- was borrowed by him from 
the plaintiff’s father but it was pleaded that the 
promissory note was executed simultaneously with 
the advance *of the loan and the loan having been 
made on the basis of the promissory note which 
embodied all the terms of the contract of loan 
and which was not admissible in evidence, the 
suit was not maintainable on the basis of the 
original loan.- The trial Court dismissed the 
suit on the ground that the transaction of loan 
was simultaneously made with the execution of the 
promissory note and that all the terms of the 
transaction of loan were embodied in the promi¬ 
ssory note, with the result that the terms of the 
contract of loan could only be proved by the pro¬ 
duction of the promissory note, which could not 
be done because it was insufficiently stamped. 
The lower appellate Court, however, took a con¬ 
trary view. ‘It held that although the transaction 
of the loan and the execution of the promissory 
note took place simultaneously nevertheless, when 
the promissory note could not be relied upon 
because it was insufficiently stamped, it was a 
mere collateral security and the plaintiff could 
sue on the basis of the original loan. The lower 
appellate Court, therefore, decreed the suit. 


Against this decree the defendant has appealed 
to this Court and the sole question for deter¬ 
mination is whether the plaintiff-respondent is 
entitled to sue on the basis of the original loan 
when the contract of loan was simultaneously 
made with the execution of the promissory note 
and the loan was given on the basis of the pro¬ 
missory note which was intended to be by way of 
a collateral security. The promissory note was 
in the following terms: 


“We Lakshmi Narain, Rama Shankar, and 
Kundan Lai Avasthi having borrowed Rs. 1,250/- 
from Chandra Shekhar Vaid Aganhotri for the 
purpose of depositing the pre-emption money, 
agree that we shall, on demand, pay the said 
amount with interest at the rate of 8 per cent, 
per annum to the said creditor. Therefore this 
promissory note has been executed, so that 
it may remain as ‘sanad’ (evidence) and may 
be of use when needed. 

Dated: 8 th September, 1941." 

(3) On the point under consideration there has 
been considerable divergence of judicial opinion. 


In —’Nazir Khan v. Ram Mohan’, AIR 1931 
All 183 (FB) (A), a suit was brought for the reco¬ 
very of a loan on the allegation that the loan had 
been advanced on foot of a promissory note. The 
claim was based on the original contract of loan 
because the promissory note being insufficiently 
stamped could not be admitted in evidence. In de¬ 
fence the taking of the loan as alleged by the plain¬ 
tiff was denied. It was pleaded that a sum of Rs. 
50/- alone was borrowed which had been repaid. 
The Full Bench held that: (a) where there was 
a completed cause of action for recovery of money 
on foot of a distinct and separate transaction, 
and a promissory note was given as a collateral 
security, the creditor could sue for the recovery of 
money on the original cause of action even if 
the promissory note was not, for any reason, 
admissible in evidence; (b) but where the making 
and handing over of the promissory note and the 
advance of the loan were part and parcel of the 
same transaction, this could not be done. 

(4) The Full Bench made a distinction between 
a case where a transaction of loan was antece¬ 
dent to the execution of the promissory note 
and a case in which the two transactions were 
simultaneous. 


(5) In a subsequent Full Bench case in — *Sheo 
Nath Prasad v. Sarjoo Nonia’, AIR 1943 All 220 
(FB) (B) it was held that it was immaterial that 
the promissory note and the loan of money were 
part and parcel of the same transaction and were 
made simultaneously, and that even in such a 
case a promissory note ordinarily and presumably 
is given as a conditional payment or as a col¬ 
lateral security and the advance of the loan was 
a distinct and separate cause of action by itself 
which could be sued upon and proved by other 
evidence, even though the promissory note was 
not admissible in evidence. The facts of the case 
were that a loan was alleged to have been advan¬ 
ced simultaneously with the execution of the pro¬ 
missory note. The promissory note was inadmis¬ 
sible in evidence because of insufficiency of stamp. 
The defendant denied the taking of the loan. 
Two leading judgments were delivered, one by Dar, 
J. and the other by Mathur, J. Dar, J. held: 


(a) When a promissory note is given in con¬ 
sideration of an advance of a loan, the presump¬ 
tion is that the promissory note is given in 
conditional payment of, or as collateral security 
for, the loan; 

(b) It makes no difference if in relation to 
a loan of money a promissory note is given 
subsequently to the advance of the loan or 
contemporaneously with the loan as a part of the 
loan transaction with the avowed object of 
creating evidence of the loan; 

(c) If the promissory note is not admissible 
because of insufficiency of stamp, the loan can 
be proved by other evidence and S. 91 does not 
operate as a bar to such proof. 

( 6 ) The learned Judge also expressed his opinion 
that in cases in which a promissory note is given 
in consideration of a loan, the promissory note - 
does not express all the terms of the loan. 

(7) Mathur J. agreed with the conclusions of % 
Dar,'J. but rested his decision on the fact that 
usually the promissory note does not contain all 
the terms of the contract of loan. 


( 8 ) Collister and Bajpai, JJ. agreed generally 
with Dar and Mathur, JJ. 


(9) The matter again came up for decision in 
another Full Bench, — ‘Major Mistri v. Binda 
Devi’, AIR 1946 All 126 (FB) (C). In that case the 
plaintiff lent a sum of four hundred rupees to 
the defendant. Simultaneously with the loan, the 
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defendant gave the plaintiff an ordinary promis¬ 
sory note. The plaintiff did not exhibit the pro¬ 
missory note in the plaint, because it was 
insufficiently stamped. The defendant admitted 
that he borrowed the sum of four hundred rupees 
from the plaintiff but he urged that the promis¬ 
sory note not being admissible in evidence, the 
suit was not maintainable. It was observed by 
the Full Bench that 

“in-a case of simultaneous loan and promissory 
note, where the plaintiff's cause of action on 
the promissory note fails, his cause of action 
in debt, in the absence of special circumstances, 
survives.” 

(10) It may be noted that in the last 
Full Bench case, the Full Bench apparently 
did not consider that it would make 
any difference whether the promissory note 
contained all the terms of the loan or not. The 
Full Bench based its decision upon the view 
that the advance of the loan was a separate 
cause of action from the execution of the 
promissory note. It did not base its decision upon 
the fact whether the promissory note contained 
all the terms of the contract of loan or not. This 
decision is fully in keeping with the two prono¬ 
uncements of the Privy Council which have been 
brought to our notice. 


(11) In — ‘Payana Reena Saminathan v. Pana 
Loana Palaniappa', 41 Ind App 142 (PC) (D), a 
promissory note was given in lieu of a liability 
which was created contemporaneously by an 
award and the action on the promissory note 
failed on the ground of material alteration in 
the promissory note. In a second suit brought 
for the recovery of money due on the award 
it was held that the award could be proved. 

(12) In — ‘Sadasukh Janki Das v. Kishen 
Pershad’, AIR 1918 PC 146 (E), a suit on the basis 
of hundis failed because their due execution could 
not be provedi Lord Buckmaster, however, in 
delivering the opinion of the Board, observed: 

"It would, of course, have been open to the 
plaintiffs had they thought fit to have framed 
their case in an alternative form, and to have 
sued both 'on the hundis and alternatively upon 
the consideration.” 

(13) It is true that when the loan is advanced 

on the basis of a promissory note which is inten¬ 
ded to be merely by way of conditional payment 
or as collateral security, all the terms of the 
contract are not ‘usually’ contained in the 
promissory note. c 

(14) pie terms of the contract in such a case 
would be as follows: 

(a) A certain sum of money is advanced by 
A to B. 

(b) The advance is by way of loan. 

(c) B promises to pay to A an equivalent sum of 
... “ 0n «y with or without interest. 

(d) The amount is payable on demand. 

( e) The promissory note is to be given as a 
conditional payment or by way of colla- 
teral security only for the advance of the 

wrSif^ N nI^i°i nissory note 15 an instrument in 

8X1 unconditional undertaking 
signed by the maker, to pay a certain sum nf 

money only to or to the order of, a certain person 

abl^°Tmfn^ eare t r ° f J he instrument (S. 4, Negoti- 

foS ^ pr ° miss0ry note - there¬ 

of?’..,; 11 j , only contain terms <c) and (d) 

5 tl e i ab0Ve ; ? ? eed nofc contain any other 

th™c^ n ^ n (a) < b > also as in 

if ev^emhSf^H, ? ^ dispute but lt seldom, 
ver, embodies the term (e) mentioned above. 


This was pointed out by Page, C. J. in the 
Full Bench case of — ‘Chit Maung v. Roshan 
N. M. A. Kareem Oamer & Co.’, AIR 1934 Rang 
389 (FB) (F); 

“Now, in my experience it rarely, if ever, happens 
that the whole of the terms of the agreement 
under which a loan is made are embodied in a 
promissory* note or other negotiable instrument 
given to the lender by the borrower except in 
cases in which the parties contract that the 
negotiable instrument shall itself be the con¬ 
sideration for the loan, and the lender is con¬ 
tent to accept the negotiable instrument in 
satisfaction of the debt whether or not negoti¬ 
able instrument is dishonoured at maturity or 
is otherwise unenforceable. In cases in which 
the parties agree that the negotiable instru¬ 
ment shall be taken as conditional payment 
only and not in accord and satisfaction of the 
original debt, I have myself never known or 
heard of an instance in which ‘that term' of the 
agreement has been embodied in the negotiable 
instrument.” 


(1C) But with all respect one may be permitted 
to ask as to what would happen if the term 
that the promissory note is to be given as a 
conditional payment or by way of collateral 
security only were also to be recorded in the pro¬ 
missory note. Would the loan be provable by 
evidence other than by the production of the 
promissory note or not? It would be anomalous 
indeed if the loan can be proved when the pro¬ 
missory note does not expressly say that it was 
executed by way of conditional payment or as 
collateral security merely and not in absolute 
discharge of the loan, but the loan cannot be 
proved when express mention is made of the 
aforesaid nature of the promissory note. Whether 
the promissory note recites this fact or not, the 
presumption of law, in the absence of contrary 
evidence, is that a promissory note is by way of 
conditional payment or as collateral security 
merely and not in absolute discharge of the loan. 
Where this term is not mentioned in the promis¬ 
sory note, it can be implied. The mention or non¬ 
mention of the said term in the promissory note 
should not, therefore, make any difference. 

(17) We think that the true reason why a con¬ 
tract of loan is provable by evidence other than 
•that of the promissory note when the promissory 
note xs given by way of conditional security or 
as collateral security merely for the loan, is not 
that all the terms of the contract of loan are 
not emboaied in the -promissory note and 
consequ^Uy S. 91. Evidence Act. is not applica- 
ble. The real reason is that S. 91 has no application 

il k “material whether 
ail the terms of the contract of loan are embodied 
in the promissory note or not. 

••who„ Se £ tl0I i 91, Evidence Act. runs as follows: 
When the terms of contract, or a grant, or 

»ri^rt°i the «, di ^ p0sitl0n of propert y> have been 
reduced to the form of a document, and in all 

cases in which any matter is required by law 
1° the form of a document, no 
S 1 *®*® sh{ i glven ^ pro °f of the terms 

cont ract, grant or other disposition of 
property, or to such matter, except the docu¬ 
ment itself, or secondary evidence of its con- 
SJ?. cases , m which secondary evidence is 
adm^bte" under the provisions hereinbefore 

important words in the section are 
reduced to the form of”. The word ‘reduced* 
Is used generally in two senses; (l) putting some 
pereon or thing to an inferior rank o riK 
and ( 2 ) changing the form or oX of 
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Obviously the word -reduced* in S. 91 is not used 
in the first sense. It is used in the second sense. 
When we speak of reducing a thing to another 
form or order what we mean is that the previous 
form or order of the thing has been changed 
into that other form or order. For instance, we 
speak of reducing grain into flour or reducing 
a thing into pulp. When a certain thing is 
reduced to another form or shape or order the 
previous form of the thing merges into the new 
form or order: it does not still continue to exist 
separately. 

To our minds S. 91 has reference to a case in 
which the document in which the terms of an 
oral agreement are embodied, is intended to 
replace the original contract. It is only then that 
it can be said that the original contract has been 
reduced* to the form of a document. Section 91 
has no application when such is not the inten¬ 
tion. It has no application when the intention 
is that the original cause of action should survive 
and subsist even though its terms have been 
embodied in a document. The expression “reduced 
to the form of" is not used in the sense of merely 
“mentioned or noted in”. The mere fact, there¬ 
fore, that certain terms of an oral contract are 
mentioned or contained in a document does not 
always mean that the oral contract cannot be 
proved otherwise than by the document itself. 
It will depend upon what the intention of the 
parties was in mentioning the terms of an oral 
agreement in a document. If the intention was 
that the document alone hence forward should 
govern the relations between the parties, the oral 
contract has merged in the document and has 
been superseded by it and obviously the document 
alone is to be looked into and oral evidence of the 
original transaction cannot be adduced. But if 
such was not the intention S. 91 should not and 
does not debar the proof of the original contract. 
In our opinion S. 91 is not a technical rule but 
embodies a rule of intention. 

Whenever the terms of the contract are merely 
mentioned in a document for a mere collateral 
purpose and the document is not intended to 
be a substitute for or in replacement of the 
original contract, the document is not one to 
which the provisions of S. 91 apply. For instance, 
where the terms of an oral family settlement are 
embodied in an application made to a revenue 
Court but which application is not registered' 
and is merely intended to give information to the 
Court that the parties had arrived at a settlement, 
the application is not a document contemplated 
toy S. 91, Evidence Act, vide — ’Ram Gopal v. 
Tulshi Ram’, AIR 1928 All 641 (FB) (G). 

(20) A promissory note is, normally, by its very 
nature a document which is not intended to take 
the place of an oral contract of loan, but is a 
document which is merely by way of collateral 
security or as conditional payment. The loan 
still subsists, unless there is a contract to the 
contrary. On the other hand when a bond is taken 
for a loan, the loan usually merges in the bond 
and ceases to exist independently of it. 

(21) In Chitty on Contracts (16th Edition) pp. 
652 and 653 it is stated: 

“If the loan is secured by a covenant in a deed, 
the speciality merges the simple contract, and 
the lender can only sue on the speciality 
covenant; if there is a promissory note he will 
during the currency of the note be estopped 
from suing otherwise than in accordance 
with its terms; but after it has become due, 
he can sue on the note, and add a claim for 
money lent, and the promissory note may be 
used as evidence in support of money lent.” 


&. I. B. 

(22) In Halsbury’s Laws of England (Hailsham 
Edition) Vol. VII at page 242, it is stated: 

“If a bill of exchange or note be taken on 
account of a debt, and nothing be said at the 
t.me, the legal effect of the transaction is that 
the original debt remains, but the remedy for 
it is suspended till the maturity of the instru¬ 
ment in the hands of the creditor. If the secu¬ 
rity is . paid when it becomes due, this is 
equivalent to payment of the original debt, & if it 
is paid in part, the original debt is discharged 
■pro tanto*. If the instrument is dishonoured, 
payment of the original debt may be enforced 
as if no security had been taken, unless the 
bill has been negotiated and is outstanding at 
the time of action brought in the hands of a 
third party, in which case the creditor’s remedy 
continues to be suspended.” 

(23) It is clear that a promissory note or other 
negotiable instrument may be taken in superses¬ 
sion of or, absolute discharge of, an oral debt. 
But in the absence of the evidence to the 
contrary, the presumption is that it is as a con¬ 
ditional payment or as a collateral security only. 
Where it is in absolute payment or discharge of 
oral debt, the document alone can be used to 
prove the terms of the debt because in that case 
the debt has been “reduced to the form of a 
document". But where the document is not taken 
in absolute discharge or in satisfaction of the 
debt, the debt has not been “reduced” to thq 
form of a document and therefore S. 91 is no 
bar to the proof of the debt otherwise than by 
production of the document. It is conceded on 
all hands that where a promissory note is taken 
in lieu of a pre-existing debt, it is usually taken 
merely by way of collateral security, and in such 
a case where the promissory note cannot be pro¬ 
duced, the original oral contract of loan may be 
proved bv other evidence. This was so held even 
in — ‘AIR 1931 All 183 (F. B.) (A)’. But since 
then it has been held that it makes no difference 
whether the contract of loan is simultaneously 
made with the execution of the promissory note 
or precedes it. 

(24) Learned counsel for the appellant relied on 
three decisions of this court — ’Rftm Nath v. 
Bhagwati Prasad*. AIR 1946 All 150 (H), — ‘Kanhai 
Lai v. Brij Nandan’, AIR 1952 All 509 (I), and 
- Lila Singh v. Chhajju Singh’, AIR 1952 All 877 
(J). 

(25) In ’Ram Nath’s case, (H)\ the suit was 
for recovery of a sum of money on the allegation 
that the defendant had borrowed the principal 
amount on the basis of a promissory note from 
the prcdecessor-in-interest of the plaintiff and 
that the promissory note had been assigned by 
the holder thereof in favour of the plaintiff. It 
was held that since the promissory note contained 
all the terms of the loan, the plaintiff was unable 
to prove the original loan when the promissory 
note could not be produced in evidence being in¬ 
sufficiently stamped. This decision was given be¬ 
fore the Full Bench decision reported in — ‘AIR 
1946 All 126 (C)', came into existence and must 
be held to have been overruled by it. 

(26) In —'AIR 1952 All 509 (I)’, Dayal, J. followed 
‘Ram Nath’s case (H)\ and no reference was made 
at all to ‘Major Mistri's Full Bench case, (C)’. 
In — ‘AIR 1952 All 877 (J)’, the plaintiff sued 
on the basis of a loan. The defendant denied 
the taking of the loan. It was found that a pro¬ 
missory note was also executed simultaneously 
with the loan but that it was insufficiently stamp¬ 
ed. It was observed that since the promissory 
note contained an unconditional undertaking to 
pay the amount, this undertaking could not be 
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proved by oral evidence because of the bar of S. 
oi Evidence Act. With great respect we find our¬ 
selves unable to agree wich this dictum as the un¬ 
conditional undertaking to pay the amount is mere¬ 
ly one of the terms of the contract of loan and 
S. 91 admittedly has no application when all the 
terms of the contract are not reduced to the 
form of a document. This decision in the afore¬ 
said case is directly in conflict with the ruling 
i of the Full Bench reported in —‘SheoNath Prasad 
v. Sarjoo Nonia’, (B) (ubi supra) which does not 
seem to have been cited. ‘Major Mistri’s Full 
Bench case, (C)’, (ubi supra) was distinguished 
on the ground that in that case the taking of the 
loan was admitted. 

Assuming that the Full Bench decision was not 
binding because of this distinction, the ‘ratio 
decidendi* of the Full Bench case was not based 
upon the circumstance that the taking of the 
loan was admitted. It was based on a general 
ground, namely that the taking of the loan and 
giving of the promissory note were two different 
causes of action and the admissibility of the pro¬ 
missory note merely disabled the plaintiff from 
. suing upon the promissory note, but did not pre¬ 
vent him from suing upon the separate and dis¬ 
tinct cause of action on the .advance of the loan. 

(27) We think that when a promissory note is 
not taken in discharge of an oral contract of 
loan but is taken only by way of conditional pay¬ 
ment or collateral security, as it will be presumed 
to have been so taken unless there is a contract 
to the contrary, S. 91 has no application to the 
case and the terms of the original contract of 
loan can be proved if the promissory note is not 
admissible in evidence or for any other reason 
cannot be proved. The facts that the promissory 
note was executed simultaneously with the ad- 
vance of the lean or that the loan was advanced 
on the basis of the promissory note or that the 
promissory note contained all the terms of the con¬ 
tract of loan are all immaterial, provided only 
that the promissory note is not in absolute dis¬ 
charge of the original contract of loan. 

(28) A promissory note or other negotiable in¬ 
strument is taken in discharge of a loan only when 
the contract is that the debtor will not be liable 
if the promissory note or other negotiable instru¬ 
ment could not be enforced. It is to such cases 
that illustration (b) to S. 91 applies. 

(29) There is no force in the appeal. 

(30) There is a cross-objection with regard to 
costs. The lower Court did not award costs to the 
plaintiff. We are unable to say that the lower 
Court did not exercise its discretion properly. The 
cross-objection is dismissed. 

(31) In the result we dismiss the appeal with 
costs. But in the circumstances of the case, we 
make no order as to costs of this appeal. 


B/D.H. 


Appeal dismissed. 
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MUKERJI J. 

r ™ S - . G . un ? ara Sin 6 h > Applicant v. State through 
Municipal Board, Rae Bareli, Complainant- 
Opposite Party. 

Revn - Nos - 174 t0 176 of 1952, D/- 

U - & Municipalities Act (2 
nninH 1 3. S ‘ , 155 “ Circumstantial evidence 
Pointing to only conclusion that it was accused 

goods withi h0Se lt . was to introduce 

goods within municipal limits without payment 


of octroi duty — Accused held liable under 
S. 155 — (Evidence Act (1872), S. 105). AIR 
1936 All 88, Disting. (Para 4) 

Anno: Evidence Act, S. 105 N. 2. 

J. N. Tandon, for Applicant; R. B. Bisaria, 
for Opposite Party. 

CASES CITED: 

(A) (’36) AIR 1936 All 88: 37 Cri LJ 358 
(Bj (’44 ) AIR 1944 Oudh 210: 45 Cri LJ 466 

ORDER: These are three connected appli¬ 
cations in revision by S. Gurnam Singh who 
has been convicted in three cases under S. 155, 
Municipalities Act and sentenced to pay a fine 
of Rs. 35/- each in two cases and a sum of Rs. 
30/- in another case. 

(2) The allegation of the Municipal Board 
was that Gurnam Singh owned a truck which 
bore registered No. USU 166 and that on this 
truck Gurnam Singh brought into the Municipal 
limits of Rae Bareli old furniture and bailies 
which were liable to octroi duty on three 
different dates, namely, 12th May, 13th May 
and 22nd May, 1951, without paying the neces¬ 
sary duty. The case of the Municipal Board 
further was that the driver of the truck was 
attempted to be stopped at the octroi barrier 
for the collection of duty but he told the 
person in charge that the necessary duty would 
be paid by Gurnam Singh, later, and on this 
assurance the person in charge of the octroi 
barrier let the truck with the goods pass. 

(3) The defence of Gurnam Singh was that 
he did not bring into the Municipal limits goods 
chargeable with octroi duty on the dates on 
which he was alleged to have brought them. 
The defence version was disbelieved by both 
the Courts below who found that the truck did 
bring on the three dates articles belonging to 
Gurnam Singh. from Fursatganj Aerodrome 
where Gurnam Singh had admittedly purchased 
a large stock of old furniture and bailies. 

(4) Learned counsel appearing for Gurnam 
Singh has argued these revisions mainly on the 
question of law. His submission was that there 
being no evidence on the record to indicate 
either that Gurnam Singh brought the goods 
within the municipal limits or in any manner 
aided or abetted their entry into the municipal 
limits, he could not be convicted under the 
provisions of S. 155, Municipalities Act. Reli¬ 
ance was placed by learned Counsel on the 
, «o). sl0 . r J, of — . ‘Emperor v. Ram Narain’, AIR 

88 In this case Niamatullah J. 
held that the words of S. 155 were not com¬ 
prehensive enough to justify the conviction of 
the proprietor of a firm to which dutiable arti¬ 
cles are consigned unless it is shown by evid¬ 
ence that the proprietor of the firm himself 
introduced or did some act amounting to abet- 
ment of introduction within the limits of the 
Municipality goods on which duty should have 
been paid. 

It was on the strength of this observation that 
learned Counsel submitted that in the case 
oeiore me there was no such evidence and 
therefore he claimed an acquittal. In the cases 
with which I have to deal there is in my 
judgment circumstantial evidence which points 
to one and only one conclusion, namely that it 
inwfL Ur ? am Si psh and no one else to whose 

t0 induce the goods into the 
municipal limits of Rae Bareli without payment 

2* ot &°} . d h uty : T tns becomes clear from the 
fact that the truck on which the goods were 
being carried belonged to Gurnam Singh the 
driver who was driving the truck was in the 
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employ of Gurnam Singh: the goods which of. This order was not properly worded Hav- 
were consigned were of the same description ing found that Sudanshu Kumar was in posses- 
« goods which Gurnam Singh admittedly sion, the Magistrate should have directed that he 
nad purchased at a sa.e sometime back: it was should continue in possession of the plot in dis- 
clear from the evidence that Gurnam Singh had pute until eviction therefrom in due course of law 
been introducing or bringing into the muni- and all disturbance of possession should have been 
cipal limits similar goods from Fursatganj forbidden until such eviction. 

ssffftas w Lt ,hJ ~ ~ xaifa ms 

o u i s s r c„SM c ?, h a Bench si th s p"ssr.» e i t s t ro e t r.s: 

^ ud l Court held that tl \ e owner, although criminal P. C. That objection was also over- 
not actually transporting goods himself, can be ruled 

MfmtinaliJf M U A C S r ThVrS 13 ■? S ‘ VS UWian and others have now come to this 

SW » r A v i 

be v”? sss 

npip«ii irt hf s a . n( l es showed that he Magistrate should have recorded a finding to that 
™l° n n n e f ce 5?% part , m evad ‘ng effect belore making the final order in the case, 

payment of duty through the instrumentality Before assuming jurisdiction under S. 145, Crimi- 

- M UrerS - decision in na , p. c.. a Magistrate ought to be satisfied from 

„,i_£ n ] per0r v - Ram Narain, (A) by Niamat- a police report or other information that a dis- 
n rh V 'f S r- S ° t n0t ‘ 1 CC , ! ? by f the , B u ench of th ® pute likely to cause 4 breach of the peace existed 
° , h t K C 5 . C0l ! rt an .u Ported concerning any land etc., and after he was so 

out the distinction that existed between the satisfied he had to make a preliminary order un¬ 
case which was before Niamatullah J and the der C l. (1) of S. 145, Criminal P. C. It appears 


of. This order was not properly worded. Hav¬ 
ing found that Sudanshu Kumar was in posses¬ 
sion, the Magistrate should nave directed that he 
should continue in possession of the plot in dis¬ 
pute until eviction therefrom in due course of law 
and all disturbance of possession should have been 
forbidden until such eviction. 

(3) The matter was taken in revision to the 
Court of Session and the learned Sessions Judge 
accepted the finding of the trial Court that Sudan¬ 
shu Kumar was in possession of the plot ih dis¬ 
pute. Another question which was raised before 
the learned Sessions Judge was that there was no 
proper preliminary order under cl. (1) of S. 145, 
Criminal P. C. That objection was also over¬ 
ruled. 

(4) Jian and others have now come to this 
Court in revision and it has been argued on 
their behalf that there was no definite finding 
by the Magistrate about the existence of any ap¬ 
prehension of a breach of the peace and that the 
Magistrate should have recorded a finding to that 
effect belore making the final order in the case. 
Before assuming jurisdiction under S. 145, Crimi¬ 
nal P. C., a Magistrate ought to be satisfied from 
a police report or other information that a dis¬ 
pute likely to cause a breach of the peace existed 
concerning any land etc., and after he was so 


case with which they were copcerned. In my 
judgment the decision in — ‘Emperor v. Gopal 
Krishna’, (B) by the Chief Court applies more 
appropriately to the cases before me and I am 
in respectful agreement with the views ex¬ 
pressed by the learned Judges in that case. 

(5) In the result I am of the opinion that 
there is no substance in either of these three 
revisions and I accordingly dismiss them. 
C/V.R.B. Revisions dismissed. 


A. I. R. 1953 ALL. 540 (Vol. 40, C. N. 262) 
(LUCKNOW BENCH) 

P. L. BHARGAVA J. 

Jian and others, Applicants v. Sudhanshu 
Kumar, Complainant-Opposite Party. 

Criminal Revn. No. 320 of 1951, DA 20-11-52. 

Criminal P. C. (1898), S. 145 (5) — Finding 
about existence of dispute. 

Where the Magistrate decides the ques¬ 
tion of possession under S. 145 (4), it is 
not necessary for him at that stage to 
consider the question or to record a finding 
about the existence of any dispute likely 
to cause a breach of the peace unless it is 
asserted or attempted to be proved by any 
party or any person interested that no such 
dispute existed. (Para 5) 

Anno: Cri. P. C., S. 145, N. 49. 

S. M. Yusuf, for Anwarul Hasan, for Appli¬ 
cants; Ram Asrey Misra, for Opposite Party. 


from the record that there was a report of the 
station officer of police station Itaunja showing 
that there was an apprehension of a breach of the 
peace over the possession of plot No. 140/1 and its 
crop between two parties. On the basis of thflt 
police report the Magistrate had Jurisdiction to 
initiate proceedings under S. 145 and to make a 
preliminary order under* cl. (1) thereof. This he 
had done; and I can find nothing wrong with the 
order which had been made. 

(5) After the preliminary order under cl. (1) of 
S. 145, Criminal P. C. had been made, the Magis¬ 
trate had to call upon the parties to file written 
statements of their respective claims as regards 
the fact of actual possession of the subject of the 
dispute and thereafter the question of possession 
had to be investigated in the manner provided 
in cl. (4) of S. 145 of the Code. That clause pro¬ 
vides that the Magistrate shall without reference 
of the merits or the claim of any of such par¬ 
ties to a right to possess the subject of dispute, 
peruse the statements so put in, hear the parties, 
receive such evidence as may be produced by them 
respectively, consider the effect of such evidence, 
take such further evidence as he thinks necessary 
and if possible decide whether any and which of 
the parties was on the date of the order afore¬ 
mentioned in such possession of the subject. 

All this the Magistrate has done and deter¬ 
mined that Sudanshu Kumar, who had moved the 
Court for proceedings under S. 145, Cr. P. C., was 
actually in possession of the plot in dispute. It 
was not necessary for the Magistrate to consider 
the question or to record a finding about the exis- 


ORDER: This is an application in revision. It tence of any dispute likely to cause a breach of 

arises out of proceedings under S. 145, Cr P. C. the peace at that stage. That would have been 

The proceedings were initiated by Sudanshu Ku- neC essary if any party who had been called upon 

mar against Jian and others, who have filed this t0 appear before the Magistrate or any other per- 

application before me. The complainant alleged son interested was able to show that no such dis- 

that he was in possession of a plot of land No. pute 33 aforesaid existed. There is nothing on 

140/1, situate in village Dirwa, police station It- the record to show that at any subsequent stage 

aunja, district Lucknow, and the opposite parties the present applicants made any such assertion 


were attempting to dispossess h.m from the said or attempted to prove that there was no longer 

P lot - any dispute likely to cause a breach of the peace. 

(2) The trial Court found that Sudanshu Ku- That being so, it was not at all necessary for the 

mar was in possession of the plot in dispute and Magistrate to have recorded any finding to the 

directed that he should be put in possession there- effect that there was a dispute likely to cause a 
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■breach of the peace before making the final order 
lin the case. 

(6) I can find nothing wrong with the order 
passed by the trial Court except that it should 
have been worded in terms of cl. (6) of S. 145, Cri¬ 
minal P. C., that is to say, it should have been 
declared that Sudanshu Kumar was entitled to 
retain possession over the land in dispute until 
evicted therefrom in due course of law and for¬ 
bidding all disturbance of such possession until 
such eviction. As there was nothing on the re¬ 
cord to show that Sudanshu Kumar had actually 
been dispossessed no order was necessary for the 
restoration of his possession. 

(7) I, therefore, reject this revision but make 
an order that Sudanshu Kumar shall be entitled 
to retain possession over the plot in dispute until 
evicted therefrom in due course of law and the 
present applicants will not be entitled to disturb 
his possession until such eviction. 

B/V.R.B. # Revision dismissed. 


A.IR, 1953 ALL. 541 (Vol. 40, C. N. 263) 
(LUCKNOW BENCH) 

MALIK C. J. 

Nageshar Tewari, Plaintiff-Appellant v. 
Dwarka Prasad and others, Defendants-Respon- 
dents. 

Second Appeal No. 413 of 1945, D/- 18-12-52. 

(a) Limitation Act (1908), Arts. 142 and 144 
— Property X included in suit for partition — 
Decree for share — Property X escaping actual 
partition with result that in final decree no 
mention of property X made—Other co-sharers 
in possession of property X before suit, con¬ 
tinuing in possession — Second suit for parti¬ 


tion of property X held did not lie — Other 
co-sharer held to be in adverse possession. 

(Para 4) 

Anno: Lim. Act, Arts. 142 and 144 N. 38. 

(b) Civil P. C. (1908), S. 100 — Question of 

fact — That property is not joint family pro¬ 
perty is a finding of fact. (Para 5) 

Anno: C.P.C., Ss. 100-101 N. 37. 

(c) Civil P. C. (1908), O. 2, R. 2 — Suit for 

partition of joint family property — Cause of 
action is one and same — Every item of pro¬ 
perty must be included. (Para 7) 

Anno: Civil P. C., O. 2, R. 2 N. 17. 

(d) Civil P. C. (1908), O. 2, R. 2 — Relin¬ 

quishment or omission to sue for any portion 
of claims, includes accidental or involuntary 
omission, as well as acts of deliberate relin¬ 
quishments. 1944 Oudh WN 23 and 11 Moo Ind 
App 551 (PC), Rel. on. (Para 8) 

Anno: C.P.C., O. 2, R. 2 N. 10, 12. 

S. C. Das, for Appellant; A. N. Shukla, for 
Respondents. 

CASES CITED: 

(A) (’12) 17 Cal WN 521: 16 Ind Cas 383 

(B) (’24) AIR 1924 AU 902: 46 All 822 

(C) (’31) AIR 1931 Bom 114: 129 Ind Cas 737 

(D) (’36) AIR 1936 Mad 699: 164 Ind Cas 717 

(E) ( 10) 7 Ind Cas 289: 32 All 625 

(F) (’44) 1944 Oudh WN 23 

(G) (’66-67) 8 WR 3: 11 Moo Ind App 551 (PC) 
JUDGMENT: This is a plaintiffs suit (appeal?) 

against a decision of the lower Court dismissing 
the plaintiffs suit for partition of four plots In 
which the plaintiff claimed that he had under- 

P^ p !?.?i ai Z„ r ‘ gllts ' The P lots m dispute are Nos. 
72o, 730, 739 and 856. A small pedigree will help 
m understanding the facts of the case. 


LOT AN 


Kuni Behan 


Bam Autar 


Nagwhwar 

Plaintiff 


Baleshwar 
Defendant 1 


ilaheshwar 

xRain Jug 
Defendant 2 


Lalji 


Deenbindh 


i Gajalhar Tulshi Ram 
Sri Dutta Defendant 3 


Ram Samujh=Lakhraji 
Defendant 4 


Ganpat 


(2) The family was Joint and in the year 1913 
KunJ Behari filed a suit No. 16 of 1913 against the 
s°ns& grandsons of Ram Autar, Ram Autar hav- 
ing died, for a partition. The plaintiff alleged 
that he formed a joint Hindu family with the 
defendants and the properties in suit were joint 
pr °P erti , es - The suit was decreed on 28-4- 
1913, and the plaintiff was given a decree for parti- 

<°J * on f e - h ( al , f ! f ha E! 111 properties speci- 
tlff ^ the first ltet. it may be mentioned that 
the contesting defendants had denied that the 
family was joint and had pleaded that Ram Autar 

and they were “ ad verse pos- 
°J the properties in the first list. 

and thlwOo mm 6 ^ Included in the first list 

Was g M en a decree for a half 
2? said properties. The other items In 

S? wf rtH?« IOned ,w someh °w this plot 
XL "tth the result that In the final de¬ 

cree for partition plot No. 856 was not mentioned 


Deo Datta 
Defendant 5 


Tribhuwan Datta 
Defendant 6 


a t a h &n d it was not divided. The plaintiff nevei 
got the decree amended nor did he ever get nni 
session of the plot. On the question ofpcLessZ 
learned Munsif held as follows possession 

"The plaintiff has utterly failed to prove posses¬ 
sion within limitation.” posses- 

®° t . h ,i he Courts however, by reason of the fact 
that the plaintiff was a co-sharer, expressed the 

JSmJ 22 * defendants had to prove ouster 
and, m the absence of proof of ouster adverse 
Possession was not established even though S 
h^e remained In possession of the jffi for a 
**“*■ The Plaintiffs claim with resoect 
this plot was, however, dismissed by wasSSthS 
provisions of S. 47, Civil p c * * the 

(4) Learned counsel has urged' that the nlaintiff 

tw a recurrin 8 cause of action for paxtit?on “«nd 
that the mere fact that his client had 
advantage of the previous partition decree d& 
debar him from filing a fresh s 5t 
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If the plaintiffs title to the property had been 
recognised and he had been in actual possession 
of the plot he might have had a recurring cause 
of action, but his suit for partition in 1913 was 
based on title and he got a decree. On the same 
cause of action and on the basis of the same title 
he cannot now bring a separate suit. I am not 
inclined to agree with the lower Courts that in 
the circumstances of the case set out by them in 
their judgments the defendants could not be deem¬ 
ed to have prescribed a title as against the plain¬ 
tiff by lapse of time. Even in the suit of 1913 the 
defendants had claimed that they were in adverse 
possession of the property. Their plea no doubt 
failed and the suit was decreed, but even after 
the decree they remained in possession and they 
have been in possession from 1913 right upto the 
date when the suit was filed in 1945. In my view 
the plaintiff had no right to bring a second suit 
and his claim in respect of this plot was rightly 
dismissed. 

(5) As regards plot No. 739, the plaintiff claimed 
that this was joint family property as it had been 
purchased by Ram Autar on behalf of the joint 
family under a sale deed Ex. Al, dated 6-1-1883. 
The lower 'Courts have recorded a finding that 
this plot is not included in the sale deed and that 
the plaintiff had failed to prove that it was joint 
family property. This is a finding of fact. The 
plaintiffs claim with respect to this plot must, 
therefore, also fail. 

(6) As regards the two plots Nos. 725 and 730, 
the plaintiffs suit had been dismissed by reason 
of the provisions of O. 2, R. 2, Civil P. C. Learned 
counsel has urged that the plaintiff was entitled 
to a partial partition and that the mere fact 
that he had left out some properties in the pre¬ 
vious claim his r.ght to a share tnerein and a rignt 
to bring a second suit for partition w*s not barr¬ 
ed. His further contention is that O. 2, R. 2, Civil 
P. C., only applies to a case of deliberate omiss.on & 
not to a case of an accidental mistake. Reliance 
is placed on a decision of the Calcutta High Court 
in — ‘Mansaram Chakrevarti v. Ganesh Chakra- 
varti’, 16 Ind Cas 383 (CaiMA). In that case a suit 
for partition of properties w is filed on behalf of 
the plaintiff and the suit was decreed. Certain 
plots were not included in the previous suit for 
partition and in respect of those plots a second 
suit was filed. The question formulated by the 
learned Judges, Sir Ashutosh Mookerjee and Mr. 
J. Beachcroft, was as follows: 

‘•The question, therefore, arises, whether one of 

the two tenants-in-common, who has sued for 

partition of a part of tne properties jointly held 

by them, is at liberty to bring a suit for partition 

of the remainder of the properties.*’ 

It may be open to tenants-in-common to have 
each item of property partitioned at their choice. 
The point has not arisen in this case and I need 
not therefore express any opinion. 

(7) Learned counsel has, however, relied on cer¬ 
tain observations in the body of the judgment 
to the effect that when a plaintiff sues for parti¬ 
tion of a part of the joint property it is open 
to the defendant to take exception to the scope 
of the suit and to insist upon the inclusion of all 
properties jointly owned by the parties, 3nd that 
if he falls to take exception to the scope of the 
suit, the inference is legitimate that the properties 
not included are by consent of parties left joint. 
With great respect to the learned Judges I am not 
inclined to agree with the view expressed by them. 
It may as well be assumed that the plaintiff hav¬ 
ing omitted to include a certain item of property 
in his claim he was not claiming that that pro¬ 
perty was joint family property and as the defen¬ 


dants were also of the same view that it was not 
joint family property they did not raise the plea 
that the su*t was a suit for partial partition and 
must fail. 


In case of a tenant-in-common it may not be 
possible to say that the cause ol action for parti¬ 
tion oi every item of the property arises at the 
same time but in a suit where a member of a joint 
Hindu family to break up the joint status wants 
the joint family property to be divided the cause 
of action for partition is one and the same and 
he must, therefore, include every item of the pro¬ 
perty in his claim. No case has been cited at the 
3ar but some assistance may be drawn from a 
decision of this Court in — 'Darbari Lai v. Gobind 
Saran’. AIR 1924 All 902 (Bi, where it was held 
that on the death oi a Hindu widow if a reversioner 
challenges the alienation made by her& claims 
possession of the property transferred by her the 
cause of action is the death of the widow and 
only one suit is maintainable for recovery of the 
entire property, though the widow might have 
transferred them under various documents. To 
the same efiect is the decision of the Bombay 
High Court in — *Anant Subrao v. Mahableshwar 
Bhat Gumnath Bhat’, AIR 1931 Bom 114 at P. 116 
(C). A claim for partition in this suit arose by 
reason of Ram Autaf’s desire to break up the 
joint status and to get his half share in the 
property. It cannot be said that in such a suit 
there was a separate cause of action for each item 
of joint family property. 


(8) Coming to the next question whether a suit 
would be barred under O. 2, R. 2, Civil P. C., if 
the plaintiff had made accidental omission. A 
large number of cases have been cited on the 
point. It is not necessary to discuss them all. In 
the case before me the plaintiff had not pleaded 
that he did not know that the plots that he was 
now claiming were joint family property. His 
case w is that by accident these plots were leit 
out in Kunj Behari’s suit in the year 1913. The 
language of O. 2, R. 2, is as follows: 

“Where a plaintiff omits to sue in respect of, or 
intentionally relinquishes, any portion of this 
claim, he shall not afterwards sue in respect 
of the portion so omitted or relinquished.” 

There is some divergence of opinion on the point 
whether the sub-rule would apply to a case where 
a plaintiff had no knowledge of the facts. It has 
been held in some cases that where the plaintui 
did not know the facts and was. therefore, not in 
a position to put forward the claim it could not 
be said that he had omitted to sue in respect 
oi any portion of his claim. Learned counsel has 
cited in support of his contention the case of — 
Venkata Chandikamba v. Veswanadhamayya, 
MR 1936 Mad 699 (D), and several other cases 
oi other High Courts. 

The point is also covered by a Division Bench 
ruling of this Court in — *Batul Kunwar v. Munni 
LaT, 32 All 625 (E). In that case Stanley, C. J., 
ind Griffin J., held that if the plaintiff was not 
aware of his rights at the time when he filed the 
previous suit it could not be said that he had made 
an omission with regard to a portion of his claim, 
[t is not necessary in this case to express any opi¬ 
nion on the point as this is not a case where the 
plaintiff has alleged that he was not aware of 
bis legal rights. The allegation in the plaint was 
that he by accident (sahwan) left out from his 
previous suit the four plots now claimed by lmm. 
That point is covered by a decision of this Court 
in — ‘Ganga Narain v. Misir Ramesh Ghana* 
1944 Oudh W. N. 23 (F>. and I agree wiUi respect 
with the opinion expressed in that 
was placed on a decision of their Lordships of the 
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19 Buzloor According to her, she purchased it in 1948 for her 

residence. At the time of purchase, the whole 
house was in occupation of a tenant. The house 
fell vacant in January, 1951, when the upper por¬ 
tion of that house was allotted to her by the Rent 
Control and Eviction Oflicer and the lower por¬ 
tion was thereafter allotted to one Jiwat Ram but 
Jiwat Ram vacated it soon after and then tne 
petitioner occupied the lower portion also. On 
19-1-1951. the Rent Control and Eviction Officer 
without consulting the petitioner, allotted the said 
lower portion to Govind Ram opposite party No. 2. 
On 22-1-1951, the petitioner applied to the Rent 
Control and Eviction Officer, Agra, for the allot¬ 
ment of the lower portion to her as she wanted 
.1 for her own use. The Rent Control and Eviction 
Officer, however, rejected her application and con¬ 
firmed his previous order of allotment in favour 
of Govind Ram on 28-2-1951. Against this order, 
the petitioner moved the Commissioner in revi¬ 
sion and the Additional Commissioner of Agra, 
by his order dated 18-4-1951, set aside the order 
of the Rent Control and Eviction Officer and direct¬ 
ed him to make a fresh allotment after consulting 
the petitioner. The Rent Control and Eviction 
Officer, however, after consulting the petitioner, 
again confirmed his previous order. A revision 
against this order to the Commissioner was dis¬ 
missed. 


jsa Ess ■« a 

App 551 < p - C ) (G)> where their Lordships had 

'the words of a law are clear and po^tive, 
they cannot be controlled by any consideration 
of the motives of the party to whom it is 
to be applied, nor limited by what the Jud a es 
who apply it may suppose to have been reason 
for enacting it. The words of the law, are, I 
a plaintiff relinquish or omit to sue for any 
portion of his claims". It plainly includes acci¬ 
dental or involuntary omissions as well as acts 
of deliberate relinquishment” , 

These observations as well as the decision mention¬ 
ed above fully cover the point raised and the Plain¬ 
tiff must, therefore. • be deemed to be debarred 
under O. 2, R. 2. Civil P. C.. as he must be deem¬ 
ed to have knowledge of his rights and had by 
mistake omitted to claim any relief with regard 
to these plots. 

(9) The result, therefore, is that tins appeal 
must fail and is dismissed with costs. 

B/R.G.D. APP** 1 dismissed. 


f 


f 


A. I. R. 1953 ALL. 543 (Vo!. 40, C. N. 264) 
AGARWALA AND CHATURVEDI JJ. 

Sm. Ram Katori, Petitioner v. The Rent 
Control & Eviction Officer, Agra and another, 
Opposite Party. 

Civil Misc. Appln. No. 23 of 1952, D/- 20-2-53. 

(a) Houses and Rents — U. P. Rent Control 
and Eviction Act (3 of 1951), S. 1 — Validity 
— (Constitution of India, Art. 19 (1) (f)). 

The U. P. Rent Control and Eviction Act 
(3 of 1951) is not inconsistent with the 
provisions of Article 19 (1) (0 of the 
Constitution and is not void. AIR 1952 All 
703 (FB), Foil. (Para 3) 

(b) Houses and Rents — U. P. Temporary 
Control of Rent and Eviction Act (3 of 1947), 
S. 17 — Rules framed under, R. 7 — Inter¬ 
pretation. 

Where the owner is in occupation of a 
portion of the accommodation and the other 
portion falls vacant on a tenant vacating it, 
the owner shall under Rule 7 be consulted 
and the portion, which has fallen vacant, 
shall 'so far as possible* be allotted in 
accordance with the wishes of the owner, 
that is to say, to the owner for his personal 
use or to a tenant of his own choice. But 
if the Rent Control and Eviction Officer is 
satisfied that the owner does not want to 
live in the accommodation himself but 
wants to let it out to persons surreptitiously, 
he will be justified in allotting the vacant 
portion to some one else. (Para 6) 

B. N. Mehrotra, for Applicant; P. N. Bakshi 
and Standing Counsel, for the Opposite Party. 
CASE CITED 

(A) (*52) AIR 1952 All 703; 1952 All LJ 208 
(FB) 

AGARWALA J.: This is a petition under Art. 
226 of the Constitution, praying that the order 
of allotment of the petitioner’s house passed by the 
Rent Control and Eviction Officer, Agra, on 
6-7-1951, in favour of Govind Ram opposite-party 
be quashed and that an 'ad interim’ injunction 
be issued staying the operation of the said order 
pending the disposal of this petition. 

(2) The petitioner is the owner of house No. 
3456/3557 situate in mohalla Gulabkhana. Agra. 


(3) In this petition, it was urged on behalf of 
the petitioner that the last order of the Rent 
Control and Eviction Officer, in which he confirm¬ 
ed his previous order allotting the lower portion 
of the house to Govind Ram, was void and should 
be quashed. Two grounds have been urged. 

The first ground taken is that the U. P. Rent 
Control and Eviction Act (Act No. 3 of 1951) is 
void because it is inconsistent with the provisions! 
of fundamental rights contained in Article 19(1) 
(f), Part III of the Constitution. This question 
has been decided by this Court and it has been 
held that the Act is not inconsistent with the 
provisions of the aforesaid Article of the Consti¬ 
tution and is not void, vide, — ‘Raman Das v. 
The State of U. P.\ AIR 1952 All 703 (F.B.) (A>. 

The second ground urged is that the order of the 
Rent Control and Eviction Officer was contrary 
to R. 7 of the Rules framed by the Provincial 
Government under S. 17, U. P. (Temporary) Con¬ 
trol of Rent and Eviction Act, 1947. Rule 7 runs 
as follows: 

"7. Where a portion of accommodation falls va¬ 
cant and the owner is in occupation of another 
portion thereof, the District Magistrate shall, be¬ 
fore making the allotment order, consult the 
owner and shall, so far as possible, make the 
allotment in accordance with the wishes of the 
owner.’* 

(4) The petitioner being already in occupation 
of the upper portion of the house, the rule, no 
doubt, applied to her case. The District Magis¬ 
trate * was, therefore, bound before making the 
allotment order, not only to consult the owner but 
also, "so far as possible*’, to make the allotment 
in accordance with the wishes of the owner.. In 
his order, the Rent Control and Eviction Officer 
has stated that the petitioner did not require the 
lower portion of the house for her own use be¬ 
cause she had let out a portion of the upper por¬ 
tion itself to another tenant, namely, Shrimati 
Tulsa. He has further stated that Govind Ram’s 
needs were greater and that the upper portion is 
quite independent and separate from the lower 
portion as the approach to the upper portion is by 
a staircase which can be used from outside and 
one can go up without passing through the lower 
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portion of the house. After stating these reasons 
Uie Rent Control and Eviction Officer observed: 


"As such, therefore, it is not necessary that her 

wishes should have been taken into account be¬ 
cause I interpreted the rules correctly.” 

No doubt, apparently, the Rent Control and Evic¬ 
tion Ollicer did not mean what he said. He obvi¬ 
ously meant that, after having consulted her 
wishes, it was not possible to make the allotment 
in her favour. The rule requires that the wishes 
of the owner should be respected "so far as pos¬ 
sible”. 

(5) The rules, framed under S. 17 of the Act, 
provide for three cases in which the wishes of the 
owner in matters of allotment can be respected: 
The first case arises when the owner is not in 
occupation of the accommodation at all but some 
other tenant was in occupation of it and the whole 
accommodation falls vacant on the tenant vacat¬ 
ing it. In this case, Rule 6 provides that the 
District Magistrate may permit the landlord to 
occupy the accommodation when he is satisfied 
that it is ‘bona fide’ needed by the landlord for 
his own personal occupation. If the Rent Control 
and Eviction Officer finds that the owner does 
not ‘bona fide’ need the accommodation for his 
personal use, he may refuse to allot it to the 
owner. 

(6) The second case arises when the owner is in 
occupation of a portion of the accommodation and 
the other portion falls vacant on a tenant vacat¬ 
ing it. Rule 7 provides that, in such a case the 
owner shall be consulted and the portion, which 
has fallen vacant, shall ‘so far as possible’ be 
allotted in accordance with the wishes of the 
owner, that is to say, to the owner for his personal 
use or to a tenant of his own choice. The words “so 
far as possible” are important. The Rent Control 
and Eviction Officer has not an absolute discre¬ 
tion in the matter. He is directed to make the 
allotment ordinarily according to the wishes of the 
owner. The reason is that since the owner is in 
occupation of a portion of the house, he may be 
disturbed by the person whom he may not like 
to come and occupy another portion of the same 
accommodation. Ordinarily, if the owner objects 
to the allotment being made to a particular per¬ 
son, the Rent Control and Eviction Officer will not 
make the allotment to that person. When the 
owner wishes to bring the remaining portion for 
his own occupation; the Rent Control and Evic¬ 
tion Officer will ordinarily allot the accommoda¬ 
tion to the owner. Under R. 7, it is not required of 
him to investigate whether the accommodation 
“is bona fide needed by the landlord for his own 
personal occupation.” This is a requirement under 
Rule 6 which applies to cases when the owner 
is not in occupation of any portion of the accom¬ 
modation. But if the Rent Control and Eviction 
Officer is satisfied that the owner does not want 
to live in the accommodation himself but wants 
to let it out to persons surreptitiously, he will be 
justified in allotting the vacant portion to some 
one else. When the owner wishes that the allot¬ 
ment. be made to a tenant of his own choice, 
the wishes shall ordinarily be respected by the 
Rent Control and Eviction Officer. 

(7) The third contingency provided for by the 
rules is contained in Rule 8 which deals with ac¬ 
commodations which were not let out in the ordi¬ 
nary course before January, 1951. We are not con¬ 
cerned with that contingency in the present case 
as the accommodation was let out in 1948 when 
the petitioner had purchased the house. The find¬ 
ing of the Rent Control and Eviction Officer, in 
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the present case, shows that the accommodation, 
which had fallen vacant, was not needed by the 
petitioner for her own personal use, but that she 
wanted to let it out to persons surreptiti¬ 
ously. The petitioner did not mention that 
the accqpmodation may be let out to a particular 
person of her own choice. In these circumstances 
the Rent Control and Eviction Officer could valid- 
ly allot it to a third person, namely to Govind Ram 
who was the only person before him. One 
Badhawa Mai wanted the house to be let out to 
him at a very late stage but he did not state that 
he was the person whom the petitioner wanted 
to occupy the portion. We do not think that, in 
the circumstances of the present case, we would 
be justified in interfering with the order of the 
Rent Control and Eviction Officer. 

(8) The petition has no force and is dismissed, 
but in the circumstances of the case we make no 
orders as to costs. 

A/V.S.B. Petition dismissed. 
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MALIK C.J. AND AGARWALA J. 

Sudhakar Rao and others. Appellants v. 
Radha Krishna Das, Respondent. 

First Appeal No. 22 of 1943, D/- 17-2-1953. 

Debt Laws — U. P. Encumbered Estates Act 
(25 of 1934), S. 14(7) — Decree for pendente 
lite and future interest. 

Under S. 14(7) the Special Judge can 
decree pendente lite and future interest on 
the total amount of principal and interest 
found due to the creditor. (Para 1) ( 

Janaki Prasad and S. N. Gupta, for Appel¬ 
lants; K. N. Agarwala, for Respondent. 

AGARWALA J.: This is an appeal by the 
landlord-applicants arising out of Encumbered 
Estates proceedings. The learned Special Judge 
passed a decree for Rs. 39,840/- with pendente 
lite and future interest at 3 per cent, per annum 
in favour of the respondent-creditor. This 
amount of Rs. 39,840/- consisted of Rs. 30,000/- 
as principal and the rest as interest. The only 
contention raised before us in this appeal is 
that the learned Special Judge was not justified 
in decreeing pendente lite and future interest 
on the total amount of Rs. 39,840/- but that 
he should have allowed interest on the principal 
amount of Rs. 30,000/- only. This contention 
has no force. Section 14 (7) clearly authorises 
the Special Judge to pass a decree for the 
amount found due by him with pendente lite 
and future interest. The amount that the 
learned Special Judge is required to find is the 
amount due, i.e. principal and interest, up to 
the date of the application, vide Cl. 2 of S. 14, 

U. P. Encumbered Estates Act. Interest is 
clearly awardable on the total amount which is 
found due to a creditor from the landlord-ap¬ 
plicants up to the date of the application made 
by the landlord-applicants. This amount 
obviously includes both principal and interest.’ 

(2) There is no force in this appeal and it 
is dismissed with costs. 

B/D.H. Appeal dismissed. 


1983 


Har Murat v. State (Desai J.) 


Allahabad 545 


nit 1953 ALL. 545 (Vol. 40, C. N. 266) 
DESAI AND BEG JJ. 

Har Murat, Applicant v. The State. 

Criminal Revn. No. 689 of 1951, D/- 13-3- 

1953. 

(a) U.P. Food Grains Movement Control 

Order (1949), Cl. 3(ix) — Clause does not 
-contain any mandatory provision — It only 
contains saving provision. (Para 1) 

(b) U.P. Foodgrains Movement Control 
Order (1949), Cl. 3(vii) — “Carrying”. 

Taking back rice from mill amounts to 
"carrying.” (Para 2) 

t(c) UJP. Foodgrains Movement Control 
Order (194'9), Cl. 3(vii) — Constitutionality — 
(Constitution of India, Art. 19(1) (g) and 
< 6 ) ). 

Even if Cl. 3(vii) restricts the right 
guaranteed by Article 19, the restriction 
is reasonable and therefore the provision 
is not unconstitutional. (Para 3) 

t(d) U.P. Foodgrains Movement Control 
Order (1949), Cl. 3(vii) — Constitutionality 
— (Constitution of India, Art. 14). 

Clause 3(vii) does not make an arbitrary 
and unreasonable distinction between car¬ 
riage by rail or motor vehicle and car¬ 
riage by other means. It is, therefore, not 
unconstitutional. Case law discussed. 

(Para 7) 

Sripati Narain Singh, for Applicant; J. R. 
Bhatt, A. G. A., for the State. 

CASES CITED : 

<A) (1898) 170 US 283: 42 Law Ed 1037 
(B) (1911) 220 US 61: 55 Law Ed 369 
<C) (1910) 216 US 400: 54 Law Ed 536 

(D) (1907) 204 US 36: 51 Law Ed 357 

-(E) (1912) 226 US 184: 57 Law Ed 180 
(F) (1910) 218 US 36: 54 Law Ed 921 
<G) (’51) AIR 1951 SC 41: 1950 SCR 869 
(H) (1907) 207 US 79: 52 Law Ed 111 
<I) (1916) 240 US 342: 60 Law Ed 679 
(J) (1910) 217 US 114: 54 Law Ed 688 
<K) (1907) 207 US 338: 52 Law Ed 236 

(L) (1915) 239 US 33: 60 Law Ed 131 

(M) (1924) 264 US 292: 68 Law Ed 690. 

DESAI J.: This is an application by Har 
Murat in revision against his conviction and sen¬ 
tence under S. 7, Essential Supplies (Temporary 
Powers) Act, 1946, for infringement of cl. 3 (IX) 
tte U- P- Foodgrain; Movement Control Order, 
1949. There is no controversy about the facts- 
It has been proved that the applicant drove a 
motor truck containing twenty-four bags of rice 
from village Gharawal to village Malvan, both 
places being within Mirzapur district, on 5-4-60. 
By that act the applicant did not contravene 
clause 3 (ix) of the Foodgrains Movement Control 
Onto. Clause 3 (lx) of the Order doe; not 
amtaln any mandatory provision; it only men¬ 
tions a saving provision. It is therefore meaning- 
tem to talk of contravention of the provision of 
ctaise 3 (ix). Really It is clause 3 (vll) that the 
applicant Is said to have Infringed. That provi¬ 
sion is to the effect that 
“°f l ., , f rson sihaU carry... .by rail nor motor 
voiicle any of the foodgrains mentioned In 

• i• Sch ^ dule 1 ^om any place In 
tte United Provinces to any other place in the 
united Province.” 

(2 > ^ that S. 7, Essential Supplies Act, 

teen abandoned in view 
, declslon *at it Is not Ultra 
SS«^ Ir Hi5 ripa J i Narain Singh urged that the 
applicant did not carry" rice because he was 
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only taking it back from a milL The rice be¬ 
longed to Kesri Singh Jaiswal, who was also 
the owner of the truck, and the applicant was 
Kesri Singh’s servant employed to drive the 
truck. Even if the applicant had taken the 
rice from Kesri Singh Jaiswal’s house to a mill 
and was taking it back after getting certain 
operations done upon the rice, it does not mean 
that he was not "carrying” it from one place 
to another. There is no justification for saying 
that taking back does not amount to “carrying”. 

(3) Next it was urged that cl. 3 (vii), Food- 
gTains Movement Control Order, is unconstitu¬ 
tional inasmuch as it contravenes Arts. 14 and 
19 (gj of the Constitution. The provision 
simply forbids the carriage of some foodgrains 
from one place to another in the United Pro¬ 
vinces; it does not affect the right of any person 
to practise any profession or to carry on any 
occupation, trade or business. A person can 
practice any profession or carry on any occu¬ 
pation, trade or business even if he is forbidden 
to carry by rail or motor certain foodgrains from 
one place to another in the United Provinces. 
But even if it be said that the provision res^ 
tricts this right of every citizen guaranteed by 
Art. 19 (G) the restriction is reasonable and in 
the interests of the general public. 

Article 19 does not affect the operation of any 
existing law in so far as it imposes reasonable 
restrictions on the exercise of the right to prac¬ 
tise any profession or to carry on any occupation, 
trade or business, in the interests of the general 
public; see sub-article (5). It was in the interests 
of the general public that certain restrictions 
have been imposed by the State Government on 
the movement of some foodgrains by certain 
means. Neither is the carrying of all foodgrains 
from one place to another place forbidden, nor 
is the carrying of rice from one place to another 
by any means prohibited. The prohibition is only 
on the carnage of rice by rail or motor vehicle- 
the carnage of rice by carts or on heads or on 
animals is not at all prohibited. 

it F „ U m h f f there , k a Provision in the Order that 
it will not apply to the movement of any food- 
grams under a permit issued by the State Gov- 
emment or the Commissioner for Food and 
^. Su PP he s. If any person wants to carry 

[n th b / p m ° 0r fro ™ one P lace to another 
m the United Province;, he can do so after ob¬ 
taining a permit. There is nothing to show 
that there are difficulties or obstacles in the 
way of obtaining permits. I am, th^efSe of 

fe ^guSStSV ASclWa-SSS 

no? uVoS^.^ theref0re the * 

J*® S®"*” rice by or motor, without a 
Prfwinrpl 10 ^ one P’ace to another in the United 
Provinces is rendered punishable while another 
canymg nee in the same circumstances “t on 

° r » ? n , head not rendered punishable 
piere certainly exist; this distinction but pvp™ 

?w S1 o° n H WhiC !\. makes a ^Unction between2 
and anothe r is not necessarily unconsnro 0 
tional. The constitutional requirement 
body shall be denied the equity Sre^J 
( is not always Infringed by a 

ng a classification. The equality before th2 2 V ' 
is satisfied if the same means and ,aw 

applied impartially to all the^nSS ar ? 
each class so that the law shall “2 ?? 
and uniformly to all persons in simuVr „, qUaliy 
stances; it does not prohibit legislation whUffi^ 
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limited in the objects to which it is directed; see 
— 'Jessie Norton Torrence ivfogoun v Illinois 
Trust and Savings Bank’, (1898) 42 Lav/’ Ed 1037 
(A). 

The equal protection clause does not take away 
from the States the power to classify in the 
adoption of police laws and admits of the exer¬ 
cise of a wide scope of discretion in that regard 
and avoids what is done only when it is without 
any reasonable basis and therefore purely arbi¬ 
trary; see — 'Lindsley v. Natural Carbolic Gas 
Co.’. (1911) 55 Law Ed 369 (B). Day J. said in — 
•Southern Rly. Co. v. Greene’, (1910) 54 Law Ed 
536 at p. 539 (C) that 

"the equal protection of the laws means sub¬ 
jection to equal laws, applying alike to all in 
the same circumstances." 

The selection, or classification, 

"in order to become obnoxious to the 14th 
Amendment, must be arbitrary and unreason¬ 
able; not merely possibly, but clearly and 
actually so"; see — 'Bachtei v. Wilson’, (1907) 
51 Law Ed 357 at p. 359 (D). 

The power of classification must have a wide 
range of discretion and is not reviewable unless 
palpably arbitrary; — Toyata v. Territory of 
Hawai', (1912) 57 Law Ed 180 (E). The "equality 
before the law" clause does not restrain the 
normal exercise of Governmental power but only 
abuse in the exercise of such authority and is not 
offended against simply because some inequality 
may be occasioned as a result of the exercise of 
the power to classify; — ‘Louisville and Nash¬ 
ville Rail Road Co. v. Melton’, (1910) 54 Law Ed 
921 (F). 

(5) Fazl Ali J. said in — ‘Charanjit Lai v. The 
Union of India’, AIR 1951 SC 41 (G) that; 

"The presumption is always in favour of the 
constitutionality of an enactment and the 
burden is upon him who attacks it to show 
that there has been a clear transgression of 
the constitutional principles" (page 45). 

This princ.ple, certainly holds good in respect of 
a legislation enacted after the Constitution came 
into force. The question of applying presump¬ 
tion cannot arise in respect of legislation en¬ 
acted before the Constitution came into force 
because at the time of its enactment there was 
no question of its being in accford with the 
Constitution. But even in respect of a legisla¬ 
tion enacted before the Constitution, if a state 
of facts can be conceived which would make 
it consistent with the Constitution, the existence 
of those facts will be assumed and it would be 
for one attacking it as being inconsistent with 
the Constitution to prove that those facts did 
not exist. 

"A general law must be judged by public facts, 
but a specific adjudication may depend upon 
many things not judicially known. Therefore, 
the law mint be sustained on this point unless 
the facts offered in evidence clearly show that 
the exception cannot be upheld." 

Where the local facts are not before the Court, 
the Court cannot say that the legislature could 
not have been Justified in thus limiting its 
action. See — 'Inter-state Consolidated S. R. 
Co. v. Commonwealth of Massachusetts’, (1907) 
62 Law Ed 111 (115) (H). In — ’Lindsley v. 
Natural Carbolic Gas Co.’, (B) (Supra), it was 
laid down; 

“when the classification in such a law is called in 
question, if any state of facts reasonably can be 
conceived, that would sustain it, the existence 
of that state of facts at the time the law was 
enacted must be assumed." 

U makes no difference that the facts may be 
disputed or their effect opposed by argument; 
— ‘Johan W. Rast v. Van Demand & Lewis Co.*, 


A. L R, 


(1916) 60 Law Ed 679 at p. 687 (D.Harian J said 
in — -South Western Oil Co. v. State of Texas- 
0910) 54 Law Ed 688 (694) (J) that it is not 
important that the Court should certainly know 
"what were the special reasons or motives in¬ 
ducing the state to adopt the classification” be¬ 
cause it 

"will assume that the State has in good faith 
sought, by it; legislation to protect or promote 
the interests of its people." 

(6) Even when a Court is required to analyse 
the grounds for the classification it shnniri bear 
in mind that all that i; required for a classi¬ 
fication to be valid is that it must have relation, 
to the purpose of the legislature and that logical 
appropriateness of the inclusion or exclusion of 
ocuects or persons or exact wisdom or nice adapta¬ 
tion of remedies is not required; — ‘Heath and M 
M. Co. v. Worst 1 , (1907) 52 Law Ed 286 (244) (K)i 
The Legislature may disguise degrees of evil and 
adapt its legislation accordingly; — "Truax v 
Raich', 60 Lav/ Ed 131 (L) and — ‘Radice v! 
New York 1 , (1924) 68 Law Ed 690 (M). 

(7) Regarding the provision of cl. 3 (vil> of the 
Order in the light of the law stated above, I find 
that it is not established clearly to infringe the 
"equality before the law” clause. One can con¬ 
ceive of intelligible reasons for distinguishing be¬ 
tween persons who carry rice from one place 
to another by rail or motor vehicle and per¬ 
sons who carry it by other means. Apparently 
there is nothing arbitrary or unreasonable in. 
the distinction between the two classes of per¬ 
sons. The Government might have forbidden 
the carriage of certain foodgrains by rail car motor 
vehicles because they are the means generally 
adopted for purposes of trade or for carriage of 
large quantities of foodgrains or for carriage of 
foodgrains to distant places. The Government 
certainly did not want to prohibit the carriage 
of foodgrains over short distances for objects un¬ 
connected with trade or of foodgrains in small 
quantities so as not to interfere with the pro¬ 
per distribution and supply of the foodgrains. . . 

They had to allow the carriage of foodgrains 
from the place where they are grown to the place 
where they are to be stored, or from a shop tc> 
the place of consumption. Por these purposes, 
normally the foodgrains would be carried in 
carts or on animals or on head. The Govern¬ 
ment might have thought that they could keep 
an effective check over the distribution and 
supply of foodgrains if they were carried by carts 
or on animals or on head but not if carried 
by rail or motor vehicles. They might have 
thought that the carriage of foodgrains m large 
quantities or to distant places would interfere 
with proper distribution and supply of food- 
grains. but not the carriage of small qsnriUties 
or to places in the vicinity and could have rea¬ 
sonably thought that rail and motor vehicUs are 
the usual means for carrying large Quantifies or 
to distant places. 

Thus the distinction between the carriage by 
rail or motor vehicle and the carriage fcnr other 
means Is intelligible and not absolutely devoid of 
sense or arbitrary. The applicant has failed to 
show that the clause under consideration makes 
an arbitrary and unreasonable distinction between 
carriage by rail or motor vehicle and carriage 
by other means. It is, therefore, not imconsti- 
tutiona’. 

(8) No other question was raised. X would, 
therefore, maintain the applicant's convicrinn and 
sentence and dismiss the application. 

(9) N. BEG J.; I agree. 

A/V.R B. Application dismissed. 
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MALIK C. J. AND AGARWALA J. 
Madhua Nand and others. Appellants v. 
Suresha Nand and others, Respondents. 

Second Appeal No. 620 of 1942, D/- 19-2-1953. 

(a) Civil P. C. (1908), S. 9 — Rights to 
specific relief — (Specific Relief Act (1877), 
S. 42). 

A suit for a declaration that a certain 
revenue decree is not binding on the 
plaintiffs and that the defendants were 
not entitled to exercise the rights in res¬ 
pect of the property owned by the plain¬ 
tiffs falls within the purview oj S. 42 of 
the Specific Relief Act and is of a civil 
nature. (Para 5) 

Anno: C. P. C., S. 9 N. 21, Specific Relief 
Act, S. 42 N. 4. 

(b) U.P. Land Revenue Act (3 of 1901), S. 
207 — “Person.” 
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arbitration. The arbitration award was partly in 
favour of the plaintiffs of that suit. The revenue 
court passed a decree in terms of the award. Fur¬ 
ther appeals and a revision were unsuccessful. 
Then the suit giving rise to the present appeal 
was filed in the civil court for a declaration that 
the decree obtained by the appellants from the 
revenue court was not binding on the plaintiffs 
or the defendants second set on the ground, 
'inter alia’, that the plaintiffs not being parties 
to the reference to arbitration were not bound by 
the result of the previous suit. 

(3) The defence to the suit was that the suit 
was not cognizable by the civil court and further 
that in any event the decree of the revenue 
court was binding on the plaintiffs and the 
defendants second set. 

(4) The trial court dismissed the suit holding 
that the case was not cognizable by the civil 
court. In appeal the lower appellate court 
reversed the decree of the trial court and decreed 
the plaintiffs’ suit. 


Madhua Nand v. Suresha Nand (Ayarwala J.) 


The word "person" in S. 207 can have 
no reference to person not party to the 
case before the revenue Court. (Para 5) 

(c) CivU P. C. (1908), S. 11, Explanation 
VI — Representative suits. 

Where the previous suit was not repre¬ 
sentative and the persons sought to be 
bound by the decision arrived at in that 
case cannot be deemed to have been re¬ 
presented in that litigation, Explanation 
VI to section 11 can have no application. 

(Para 6) 

Anno: C. P. C., S. 11 N. 59a. 

S. P. Sinha, for Appellants; R. C. Ghatak, 
for Respondents. 

* CASES CITED : 

(A) (’33) AIR 1933 PC 183: 

56 Mad 657 (PC) 

(B) (’38) AIR 1938 All 523: 

. 1938 All LJ 680 


AGARWALA J.: This is a defendants’ appeal 
arising out of a suit for a declaration that a 
certain decree of the revenue court dated 27-2-1938 
obtained by the appellants was void and not 
binding on the plaintiffs-respondents and the 
defendants second set who are arrayed as res¬ 
pondents. The facts briefly stated are as follows: 

(2) The defendants first set are residents of 
village Gheri, and the plaintiffs and the defendants 
second set are residents of an adjoining village 
Thapli. Both these villages are situated in the 
district of Garhwal. In the revenue settlement 
which was made sometime in 1936 Gheri people 
claimed a right to graze their cattle in a plot 
of land which was included within the boundaries 
of the village Thapli and prayed that the plot 
be Included within the boundaries of their village 
Gheri. The Settlement Officer considered the 
claim and held that the plot of land over which 
grazing rights were claimed should be attached to 
village Gheri and made the entries accordingly. 
In appeal, the Commissioner overruled the deci- 
.sj°h ° f * he Record Officer. The Gheri people 
’then filed a suit in the revenue court for a decla¬ 
ration of their rights. In this suit they failed 
to implead some of the residents of village Thapli. 
Some of the persons who were impleaded as defen¬ 
dants in that suit died and their heirs were 
not brought on the record. 

The suit was referred to arbitration at the 

~ tan , ( r e s0 ™ e of the parties to the suit but 

im 1 of 1116 P«sent suit were 

no parties to the agreement of reference to 


(5) In this second appeal by the defendants 
first set it was urged that the suit was not of a 
civil nature and was not cognizable by the 
civil court. This contention has no force. The 
suit was for a declaration that a certain revenue 
decree was not binding on the plaintiffs and that 
the defendants-decree-holders were not entitled to 
exercise the rights in respect of the property 
owned by the plaintiffs and the defendants second 
set. This suit was clearly one which fell within 
the purview of S. 42. Specific Relief Act, and was 
of a civil nature. The contention of the learned 
counsel for the appellants was that S. 207 of the 
Land Revenue Act barred the suit in the civil 
Court. Under S. 203 of the Act, any dispute 
pending before the officers mentioned in that 
section may, with the consent of the parties, be 
referred to arbitration and the officer concerned 
may pass a decree in terms of the award given 
by the arbitrator. Section 207 then provides: 

"Such decision shall be at once carried out, 
and shall not be i open to appeal unless the 
decision is in excess of, or not in accordance 
with the award, or unless the decision is im¬ 
pugned on the ground that there is no valid 
award in law or in fact: 

and ’no person' shall institute any suit in the 
civil court for the purposes of setting it aside 
or against the arbitrators on account of their 
award.” 


Keuance is placed upon the expression “no person” 
it is urged that it includes every person 
whether he was a party to the proceedings before 
the revenue court or not. in our opinion, this 
contention is unfounded. The word "persons’’ in 
S. 207 must have reference to the persons before 

T C ? urt a 2 d parties to the case before 
that court. It can have no reference to persons 
who were not parties to the case. The plaintiffs 
in the present case were not parties to the agree- 
ment of reference in the case in which the decree 
to^Putewas obtained. Section 207 in our 
£ on ,® h ot ^bar them from claiming the 
ri D ht which they do in the present suit. 

“,7^ next , urged tbat. though the plaintiffs 
were not themselves parties to the reference in 
the revenue court, they were still bound bv virtue 
J t he P™ vlsl0I f o Explanation 6 to S. 11 CivU 
P. C. This contention also is, in our opinion 

^Sh'^ !Cplanatl0n 6 s - 11 re^rs to a cS 
in which the person sought to be bound by the 

dee {". cd t0 be represented in the previ- 
ous suit by virtue of proceedings having been 
taken under O. 1 , R. 8. Civil p. c. or otherwise^ 
vide — Kumaravelu Chettiar v. T. P. Ramalwam'i 
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Ayyar*, AIR 1933 PC 183 (A) and — ‘Narharl 
Shastn v. Basudeo Namburi’, AIR 1938 All 523 (B). 
Where the previous suit was not representative 
and the persons sought to be bound by the deci¬ 
sion arrived at in that case cannot be deemed 
to have been represented in that litigation, 
Explanation VI to section 11 can have no appli¬ 
cation. 

(7) No other point was raised. There is no force 
in this appeal, and we dismiss it with costs. 

(8) There is a cross-objection with regard to the 
costs not allowed to the respondents by the lower 
appellate court The lower appellate court has 
had full discretion in the matter of awarding costs 
and no principle of law is involved. We do not 
see any force in the cross-objection which is also 
dismissed. 

B/V.R.B. Appeal and cross-objection dismissed. 


A.I.R. 1953 ALL. 548 (Vol. 40, C. N. 268) 
(LUCKNOW BENCH) 

MUKERJI J. 

Malhoo Mian Abdul Ghani, Applicant v. 
State through Municipal Board, Bahraich, 
Complainant — Opposite Party. 

Criminal Revn. No. 209 of 1952, D/- 30-1- 
1953. 

Municipalities — U. P. Municipalities Act 
(2 of 1916), Ss. 185, 178, 2(2) and 2(14). 

A chabutra which was a kachcha construc¬ 
tion made ahead of the pucca chabutra & 
which was a separate entity raised directly 
adjacent to the public road, even if it might 
be in the nature of trespass or a nuisance, 
cannot be considered as a building or part 
of the building so as to come under S. 2(2) 
or S. 2(14), in respect of which notice is 
obligatory under S. 178 and if any person 
makes such an alteration without giving 
the requisite notice, he does not become 
liable to punishment under S. 185. 

(Para 4) 

N. Banerji for applicant; R. N. Misra, for 
Opposite Party. 

CASE CITED: 

(A) (’45) AIR 1945 All 232: ILR (1945) All 267 

ORDER : Malho 0 Mian Abdul Ghani was 
prosecuted by the Municipal Board of Bahraich 
under Ss. 185, 186 and 265/306, Municipalities 
Act for having made a Kachcha chabutra in 
front of his shop. As a result of this prosecu¬ 
tion the trial Court awarded a sentence of 
fine to the extent of Rs. 10/- only on the 
applicant. 

(2) It appears that on 6-6-1951, the Munici¬ 
pal Board of Bahraich served a notice on the 
applicant to demolish a certain chabutra which 
he had constructed without permission of the 
Board and which according to the view of the 
Municipality wa 5 not only a trespass but was 
also a nuisance. The applicant was required to 
remove the various constructions within three 
days of the receipt of the notice. The notice 
was received by the applicant on 10-6-1952, 
and on 12th June, the applicant replied saying 
that the chabutra in respect of which the 
notice had been served on him was an old 
chabutra and that it did not in any manner 
cause any obstruction nor was it a nuisance. 
The Municipal Board apparently was not satis¬ 
fied by the answer which the applicant gave 
and they chose to prosecute the applicant 


under the sections which I have already noted 
earlier in this judgment. 

(3) After the applicant had been convicted 
by the Bench Magistrate of the second class 
he preferred an appeal to the Sessions Judge 
of Bahraich. The appeal was heard by the 
learned Assistant Sessions Judge who found 
the applicant not guilty of offences under 
Ss. 186 and 265/307 Municipalities Act, but 
found him guilty of an offence punishable « 
under S. 185 of the Act. 

(4) The only question which fell for deter¬ 
mination in the case was whether the chabutra 
in dispute could come within the definition of 
“a building” or “a part of a building” within 
the meaning of these words in the Municipali¬ 
ties Act. Section 2(2) of the Act defines 
“building” in these words: 

‘Building’ means a house, hut, shed or other 
roofed structure, for whatsoever purpose and 
of whatsoever material constructed, and 
every part thereof, but shall not include a 
tent or other such portable temporary 
shelter”. 

”Part of a building” has been defined by S. 
2(14) and the definition is in these words: 

Part of a building’ includes any wall, under 
ground room, or passage, verandah, fixed 
platform, plinth, staircase or door step 
attached to, or within the compound of an 
existing building or constructed on ground 
which is to be the site or compound of a 
projected building”. 

The learned Magistrate Sri Sheo Prasad made 
a local inspection and had very rightly put 
the inspection note on the record of this case. 
From the inspection note it appears that the 
chabutra in dispute lay in front of the shop 
of the applicant and it abutted the road. It f 
was a kachcha construction which was made 
ahead of the pucca chabutra which was adjacent 
to the applicant’s building. From the inspection 
note it appears that this chabutra could not in 
any sense be a part of building. This con¬ 
struction was of a purely temporary nature and 
had been made not inside the compound of an 
existing building nor on ground which was 
to be the site or compound of a projected build¬ 
ing. It apparently was separate entity raised 
directly adjacent to the public road. It may 
have been in the nature of a trespass or a 
nuisance, but we are not concerned with that 
aspect of the matter so far as this prosecution 
goes. In order to incur the penalty prescribed 
under S. 185, Municipalities Act, the erection 
or material alteration has got to be made in 
a building or a part of a building — if any 
one makes such an alteration without giving 
the requisite notice under S. 178 then he be¬ 
comes liable to punishment under S. 185. Under 
S. 178 before a person begins a construction 
within the municipal limits of a building or 
a new part of a building or starts to re-erect 
or make a material alteration in the building or 
wishes to make or enlarge a well, he has to 
give notice of such intention to the Board. 
From what I have stated in regard to the . 
topography of the chabutra it appears to me' ^ 
that this construction could not come within 
any of the things mentioned in S. 178, in res¬ 
pect of which it was obligatory on a person to 
give notice to the Municipal Board. I may here 
mention that Bennett J. took a similar view to 
what I have taken of the chabutra in question 
in the case of — ‘Brijnandan Prosad v. Empe¬ 
ror’, ATR 1945 All 232 (A). Bennett J. pointed 
out that a chabutra does not come 
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within the definition of S. 2(2) unless it could' 
be considered as a part of the house. He 
doubted whether a chabutra could ever be 
considered a part of a house. 

(5) In my judgment the conviction of the 
applicant under S. 185, Municipalities Act was 
unjustified. I accordingly allow this application, 
and set aside his conviction and sentence. The 
i fine, if paid, shall be refunded. 

B/H.GP. Application allowed. 

A. I.R. 1953 ALL. 549 (Vol. 40, C. N. 269) 

DESAI J. 

Amjad Husain, Appellant v. State. 

Criminal Revn. No. 249 of 1953, D/- 5-3-1953. 
Penal Code (1860), S. 170 — “Particular 
office.” 

What is meant by “any particular office” 
is “any specified office” regardless of whe¬ 
ther such an office exists or not. There can 
certainly be a particular office though it 
does not exist. AIR 1941 Nag 321, Rel. on. 

(Para 1) 

Anno: Penal Code, S. 170 N. 1. 

B. S. Darbari, for Appellant. 

CASE CITED : 

(A) (’41) AIR 1941 Nag 321: 43 Cri LJ 79 
ORDER: The applicant has been convicted 
under S. 170, I. P. C. and sentenced to one 
year’s imprisonment. It has been found by the 
Courts below that on 29-10-1950 the applicant 
personated as Assistant Shops and Commercial 
Establishments Inspector and in that assumed 
capacity tried to authorise shop-keepers to keep 
their shops open on a close day (i. e. the day 
* on which under the Shops Act the shops should 
remain closed) and charged from them one 
rupee per shop-keeper. This is a finding of 
fact which ordinarily is not challenged in a 
Court of revision. It is backed by evidence 
which the Courts below were fully justified in 
acting upon. It has come in the evidence of 
the Shops and Commercial Establishments 
Inspector that he has no assistant attached to 
him. It was contended on behalf of the appli¬ 
cant that as the post of Assistant Shops and 
Commercial Establishments Inspector did not 
exist in the district, the applicant could not be 
convicted under S. 170 for pretending to hold 
that office. In support he referred to note No. 
1 to S. 170 in the Law of Crimes by Ratan Lai 
and Dhiraj Lai Thakur to the effect that “the 
particular office must be an existing office.” 
The offence of* S. 170 is committed when a 
person pretends to hold any particular office 
as a public servant, knowing that he does not 
hold it, and in such assumed character, does 
or attempts to do any act under colour of such 
office. 

„ Mr*. Darbari referred to the use of the word 
particular and argued that the office must 
exist The word used is “particular” and not 
v S • ™iat 1S m . eant “ a ny particular 
1S l ny sp *£ lfied office” regardless of 
whether such an office exists or not. If a per¬ 
son makes a claim in these words “I hold an 
office as a public servant” it wiU not do; he 
must specify or particularize the office which 
t( > hold before he can be found 
SSl U £ d ?u sect5on ' AU tha * the law re- 

mus , t s P ecif y the office; it 
SSf n P °ii° T« Urther and . require that the office 
taafcwT - 3 pers , 0n IS to be convicted for 
L 3 , false preten c e the false pretence 
must be of some existing fact in distinction 


from a mere promise and a mere opinion (see 
the Criminal Law by Bishop Vol. 2, para 429), 
but that does not mean that for an offence 
under S. 170 the office must be existing. 

When the applicant pretended to hold the 
office of Assistant Inspector, he certainly made 
a false pretence of an existing fact in distinc¬ 
tion from a mere promise or a mere opinion. 
There can be no personating of a person who 
never existed (see the Criminal Law by Bishop, 
Vol. I p. 758) but that also does not mean that 
there can be no pretence to hold an office 
which never existed. There is a difference 
between pretending to be a particular person 
and pretending to hold a particular office. 
When the offence itself is of pretending to hold 
a particular office, there is no reason 
for saying that the Legislature meant 
to distinguish between a pretence to hold 
a particular existing office and a pre¬ 
tence to hold a particular non-existing office 
and to penalise the former and not the latter. 
I am, therefore, unable to accept the view that 
the particular office which an accused pre¬ 
tends to hold must exist. There can certainly 
be a particular office though it does not exist. 

(2) Even if the contrary view is accepted 
as the correct view, there is much to be said 
in support of the view that when the appli¬ 
cant pretended to hold office of an Assistant 
Inspector he pretended to hold an exist¬ 
ing office because there does exist an 
office of an Inspector. That office can be said to 
include the office of an Assistant Inspector 
also. An Inspector and an Assistant Inspector 
are both officers in the same office and as the 
powers of an Assistant Inspector are ordinarily 
included in the powers of an Inspector the 
pretence to hold the office of an Assistant Ins¬ 
pector may be said to be the pretence to hold 
the office of an Inspector. I do not, how¬ 
ever, express any definite opinion on 
this question because I am certain that 
there is nothing in S. 170 to require the parti¬ 
cular office to exist. The case against the appli¬ 
cant was certainly not weaker than that 
against Bashir Ullah Khan, who simply pre¬ 
tended to be “an officer of the Criminal In¬ 
vestigation Department” and was still convict¬ 
ed under S. 170, vide — ‘Bashir Ullah Khan 
v. Emperor*, AIR 1941 Nag 321 (A). There 
even the office was not specified. Here the ap¬ 
plicant specified the office, namely that of As¬ 
sistant Inspector. His pretence was more speci¬ 
fic than it would have been if he had claimed 
to be an officer of the Shops and Commercial 
Establishments Department. Had he made that 
claim, no question would have arisen whether 
the office that he pretended to hold existed or 
not. If Bashir Ullah Khan was guilty in that 
case, s the applicant was undoubtedly guilty in 
the present case. 

(3) The applicant was rightly convicted un- 
der S. 170, I. P ; C. He appears to have made a 
practice of. posing as an Assistant Inspector of 
bhops and Commercial Establishments and 
cheating shop-keepers by realising one rupee 
from each. He cheated a number of shop- 
keepers openly and had the audacity to repeat 
the claim even before the Inspector. The sen- 
Tence of one year’s imprisonment inflicted 
upon him is heavy. But I cannot say that it 
revision 63 ^ that 1 should interfere with it in 

(4) The application is dismissed. • 

Application dismissed. 


Allahabad Chief Inspector of Stamps v. 

A.I.R. 1053 ALL. 550 (Vol. 40, C. N. 270) 
(LUCKNOW BENCH) 

MISRA J. 

The Chief Inspector of Stamps, U. P., Appli¬ 
cant v. The Sunni Central Board of Waqf, 
U. P., Opposite Party. 

Appln. No. 23 of 1946, D/- 10-10-1952. 
Court-fees Act (1870), S. 7 (iv-A) (U. P.) — 
Instrument securing property. 

A will is not an instrument ‘securing 
any property’ within the meaning of S. 7 
(iv-A) (U. P.). The vesting of the pro¬ 
perty in the legatees after the death of the 
testator cannot convert a will which merely 
constituted a declaration of intention into 
an instrument securing property by its own 
force. AIR 1944 All 84, Foil.; AIR 1944 
Oudh 29, Ref. (Para 7) 

Anno: Court-fees Act, S. 7(iv)(c) N. 26 Ft. 15. 
Junior Standing counsel M. M. Lai, for Ap¬ 
plicant; P. N. Bhut, for Opposite Party. 

CASES CITED: 

(A) (’44) AIR 1944 All 84: 

ILR (1944) All 133 

(B) (’44) AIR 1944 Oudh 29: 211 Ind Cas 432 

ORDER: This revision is directed against 
the order of the learned Civil Judge, Bara 
Banki, rejecting the report of the applicant, the 
Chief Commissioner of Stamps, U. P. made in 
a declaratory suit. The Chief Inspector claimed 
that the plaint was taxable under S. 7 (iv-A), 
Court-fees Act and there was a deficiency of 
Rs. 615/10/- in the court-fee stamp. The plain- 
till who is the liquidator of the Bank of Upper 
India Ltd., prayed for the following reliels in 
his suit: 

(a) A declaration to the effect that a pre¬ 
vious decision of the District Waqf Com¬ 
missioner, Bara Banki, was ultra vires, 
erroneous and bad; 

(b) A declaration that there is no such waqf 
as was found by the District Waqf 
Commissioner, Bara Banki, to have been 
constituted under the will of Chaudhri 
Sarafraz Ahmad. 

(c) Award of costs of the suit, and 

(d) Such further and other reliefs as the 
nature of the case may justify or demand. 

(2) From the allegations contained in the 
plaint it would appear that Chaudhri Sarfaraz 
Ahmad who was the taluqdar of Bhilwal, 
Khanpur and Sikandarpur taluqas within the 
meaning of the Oudh Estates Act (1 of 1869) 
executed a will on 3-5-1870, expressing a desire 
that a sum of Rs. 2000/- per annum should be 
spent out of the income of the property be¬ 
queathed to Chaudhrain Bechunnissa on certain 
specified objects. It was said that after the 
death of Chaudhri Sarafraz Ahmad the will 
failed to take effect in view of the fact that 
it offended against the provisions of S. 13 of 
the aforementioned Act, and that the Bank of 
Upper India, Ltd., became the owner of the 
properties covered by the will. On account of 
the claim made by Chaudhri Shnfiquzzaman 
Khan the present taluqdar of Bhilwal, to the 
effect that the sum of Rs. 2000/- which under 
the will was to be given for certain specified 
objects constituted a waqf. A notice under 
S. 4, Muslim Waqfs Act was issued to the 
plaintiff and the District Waqf Commissioner 
in spite of the liquidator’s objection came to 
the conclusion that the claim was correct and 
the Central Board thereupon issued a notifica¬ 
tion in the official gazette regarding the exist- 
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ence of the waqf so declared. The liquidator 
of the Bank of Upper India Ltd. maintained in 
the present case that this decision was wrong 
for various reasons. One of the points urged 
in this connection was that the existence of a 
waqf and the validity of the will being denied, 
the District Commissioner of Waqfs had no 
jurisdiction to decide the matter in controversy, 
the matter being within the exclusive jurisdic¬ 
tion of the Civil Courts. 4 

(3) The Chief Commissioner of Stamps was 
of the view that the suit was in effect for 
cancellation of the decision of the District 
Commissioner of Waqfs and for declaring void 
the will which according to him is an instru¬ 
ment securing property within the meaning of 
S. 7 (iv-A), Court-fees Act. Sub-section (iv-A) 
applies to suits ‘for or involving cancellation 
of or adjudging void or voidable’— 

(a) a decree for money or other property 
having a market value, or 

(b) an instrument securing money or other 
property having such value. 

The applicant considered that the case fell 
under the second of the two categories men¬ 
tioned above. In other words he maintained 
that the decision of the District Waqf Com¬ 
missioner as well as the will of Chaudhri 
Sarafraz Ahmad constituted an instrument 
securing money or securing property. 

(4) The learned Civil Judge repelled the 
contention of the Chief Inspector holding that 
inasmuch as the Commissioner’s decision only 
interpreted the will $nd did not by its own force 
create the alleged waqf, it could not be deemed 
to be an instrument securing either money or 
property. This part of the decision of the Court 
below is no longer disputed. So far as the f 
prayer for a declaration that the will is void 

is concerned, the learned Civil Judge held that 
the will being merely a legal declaration of the 
testator’s intention with respect to his proper¬ 
ties which he desired to be carried out after 
his death, it cannot be regarded as an instru¬ 
ment of the nature contemplated by sub-section 
(iv-A) of Section 7. 

(5) It is urged on behalf of the applicant in 
revision that though it may be possible to hold 
that the will is a mere declaration of the testa¬ 
tor’s intention during his life-time, • it secures 
the properties covered by it after the testator’s 
death. 

(6) The expression ‘will’ has been defined by 
the Indian Succession Act as 

“The legal declaration of the intention of the 
testator with respect to his property which 
he desires to be carried into effect after his 
death.” 

(7) The Oudh Estates Act likewise defines 
a will as: 

“The legal declaration of the intentions of the 
testator with respect to his property affected 
by this Act, which he desires to be carried 
into effect after his death.” 

In — 'Chief Inspector of Stamps v. Ramesh 
Chandra’, AIR 1944 All 84 (A), a Bench of this ' 
Court held that sub-s. (iv-A) does not cover..' 
a case where the declaration sought relates to 
a will. It appears to me that the vesting of 
the property in the legatees after the death 
of the testator cannot convert an * instrument 
which merely constituted a declaration of inten¬ 
tion into an instrument securing property by 
its own force. It is true that the law enforces 
the wishes of the testator after his death but 
this fact does not alter the legal nature of the 
testamentary bequest. 
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(8) I ought to mention that reference was 
invited on behalf of the applicant to the deci¬ 
sion in — ‘Ram Narain Singh v. Pancuam 
cjngh’ AIR 1944 Oudh 29 (B) wherein a will 
was regarded as an instrument securing pro¬ 
perty. Inasmuch, however, as this was done on 
account of the concession made by the other 
side in that behalf the case loses its impor¬ 
tance so far as interpretation of sub-s. (iv-A) 

i is concerned. 

( 9 ) I agree with the Court below that the 
court-fee of Rs. 18/12 paid by the plaintiff on 
the declaratory relief sought by him was 
sufficient. 

(10) There is no force in this application. It 
is dismissed with costs. 


3J/KLS. 


Revision dismissed 


AJLR. 1953 ALL. 551 (Vol. 40, C. N. 271) 
MOOTHAM AND SAPRU JJ. 

Raman Lal, Applicant v. Superintendent 
Octroi Municipal Board, Allahabad and anotner, 
Opposite Party. 

Writ Appln. No. 307 of 1950, D/- 12-9-1951. 

(a) Municipalities — U. P. Municipalities Act 
<2 of 1916), S. 296 — Rules under — Rr. 159, 
161 — R. 159 whether to be construed as form¬ 
ing part of R. 161 — Rules 159 and 161 cannot 
be construed as though the provision of R. 159 
forms the concluding part of R. 161. 

(Paras 5, 8) 

(b) Constitution of India, Art. 226 — Other 
remedy open — U. P. Municipalities Act (2 of 

j 1916), S. 160. 

An importer who is not satisfied with an 
assessment has a right of appeal to the 
Board, and where the applicant has made 
no attempt to avail himself of this remedy, 
and it is not shown that such remedy 
•would not be equally beneficial, convenient 
and effective, no relief under Art. 226 can 
be given to the applicant. (Para 3) 

S. C. Khare, for Applicant; Harnandan, for 
Respondents. 

MOOTHAM J.: This is an application for a 
writ or direction under Art. 226 of the Con¬ 
stitution. 

(2) The applicant carries on a small manu¬ 
facturing business in Allahabad and for pur¬ 
poses of this business he purchases scrap iron 
from persons outside Allahabad. In September 
1950 , he purchased a quantity of scrap iron 
from a firm in Amritsar at a cost of Rs. 527/4/9. 
The scrap iron was sent to Allahabad by goods 
train and the relevant railway receipt and 
invoice were sent to the applicant by post. On 
16 - 9 - 1950 , the applicant sent the railway receipt 
and the invoice to the Superintendent of the 
Octroi Department of the Allahabad Municipal 
Board with a request that these documents be 
* stamped by the Octroi authorities in accordance 
with the prescribed rules and then be returned 
to him in order that he may obtain delivery 
■of the goods from the railway company and 
•avoid payment of demurrage. The Octroi Super¬ 
intendent refused, however, to stamp the rail¬ 
way receipt and invoice unless the applicant 
tot paid the amount due by way of octroi on 
iron which was assessed by the Octroi 

iSSuSSSSf** payment of duty at the value 
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(3) The applicant claims that under the rules 
the Octroi authorities are bound to stamp and 
return the railway receipt and invoice to him 
and are not entitled to make such stamping 
conditional upon payment of the octroi. The 
apDlicant further contends that the basis of 
assessment adopted by the Octroi authorities 
is wrong. It is, however, not now in dispute 
that an importer who is not satisfied with an 
assessment has a right of appeal to the Board, 
and as the applicant has made no attempt to 
avail himself of this remedy, and as it is not 
shown .that such remedy would not be equally 
beneficial, convenient and effective, it is clear 
that no relief under Art. 226 can be given to 
the aopiicant on this part of his claim, which 
indeed has not been pressed before us. 

(4) The rules relating to the assessment and 
collection of octroi are to be found in the 
collection of rules made under the Municipali¬ 
ties Act, 1916, entitled the “Municipal Account 
Code”. Rules 157 to 165 relate to goods im¬ 
ported by railway and the Rules which are 
important for the present purpose are Rr. 159 
and 161. These Rules provide as follows: 

“159—"When an importer receives the rail¬ 
way receipt of goods consigned to him by 
railway, he shall take or send it with the 
invoice, or in the absence of the latter, with 
a written declaration of the details of the 
consignment to the head octroi office, where, 
if the goods are found to be liable to the 
payment of octroi, the receipt and the invoice 
or declaration shall be abstracted into a rail¬ 
way receipt and invoice register, to be kept 
up in form 52. The railway receipt and the 
invoice shall be stamped with a municipal 
stamp, and returned to the importer to enable 
him to obtain his goods from the railway. 
The declaration shall be stamped and filed in 
the head octroi office.” 

161— "The registration of the consignment 
having been completed as laid down in R. 
159, the octroi superintendent shall determine 
the octroi leviable and note it on a memo¬ 
randum which he shall send to the central 
barrier. The importer shall pay the octroi at 
the central barrier, the muharrir checking 
the calculations of the memorandum. On 
receipt of the octroi the muharrir shall 
grant a pass to the importer in form 53, 
leaving the coupon and the third foil blank 


(5) Under R. 159, the importer is required to 
take or send the railway receipt and invoice to 
the head octroi office where, assuming that the 
goods are liable to payment of octroi, prescribed 
particulars of the consignment are to be ab¬ 
stracted from the receipt and invoice and 
entered in a register in Form 52. The railway 
receipt and invoice shall then be stamped with 
a municipal stamp and returned to the importer. 
Under R. 161, the Octroi Superintendent is to 
prepare a note of the amount of octroi to be 
paid and to send it to the central barrier, which 
is at the head octroi office itself. The importer 
is then required to pay the octroi at the central 
barrier, and on payment being made he will 
receive a pass which will enable him to clear 
ms goods at the railway barrier. ‘Prima facie’ 
Rr. 159 and 161 would appear to support the 
contention of the applicant, namely, that he is 
entitled to have his railway receipt and invoice 
stamped with the municipal stamp and return¬ 
ed to him before payment of octroi. It is, how¬ 
ever, argued on behalf of the Octroi authorities 
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that on a proper construction of the two Rules 
the secontl provision of R. 159, namely, that 

‘The railway receipt anjj the invoice shall be 

stamped with a municipal stamp, and re¬ 
turned to the importer, to enable him to 

obtain his goods from the railway.” 
is a provision which comes into operation only 
after the provisions of R. 161 have been com¬ 
plied with. In other words, the Rules must be 
construed as though the provision of R. 159 
which we have just quoted forms the concluding 
part of R. 161. 

(6) In support of this argument our attention 
has been drawn to the form of the ‘Railway 
Receipt and Invoice Register”, No. 52; and it is 
said, and correctly said, that certain columns 
in that register namely column 2 — ‘'Number 
of Pass”, and column 14 — "Octroi actually 
charged”, cannot be completed until after the 
octroi has been paid. That may be so. But 
all that is required under R. 159 is that there 
should be entered in the register only such 
particulars as can be abstracted from the rail¬ 
way receipt and invoice. Clearly, particulars of 
the pass and the octroi actually charged cannot 
be obtained from that source and must be 
entered in the register subsequently. 

(7) Our attention has also been drawn to 

• - is a form of pass which is 

issued on payment of octroi, and it is said that 
two of the items in this pass, namely, "Des¬ 
cription of goods” and "Weight, number or 
value”, can be entered by the Octroi authorities 
only if they have the railway receipt and in¬ 
voice before them and that, therefore, it is not 
the intention that these documents should be 
returned to the importer until after the pass 
has been prepared. There is no evidence before 
us as to the procedure which is actually fol¬ 
lowed by the Octroi authorities in preparing the 
pass. But we can see no reason, and indeed 
it appears to us to be the more probable course, 
that these particulars are obtained from the 
"Railway Receipt and Invoice Register”. In¬ 
deed, another item in Form 53, namely, "Num¬ 
ber of. item in railway receipt register”, makes 
it reasonably clear that the pass is prepared 
with reference to that register. 

(8) Forms Nos. 52 and 53 do not, therefore, 
in our opinion, provide sufficient reason for 
departing from the normal canons of construc¬ 
tion in construing Rules 159 and 161. If it had 
been the intention that the railway receipt and 
invoice should be returned duly stamped to the 
importer only after he has paid octroi and 
received his pass, we should have expected that 
that would have been made clear in R. 161. In 
our opinion R. 159 makes it clear that after the 
requisite particulars have been abstracted from 
the railway receipt and invoice, these docu¬ 
ments are to be stamped with the municipal 
stamp and returned to the importer for the 
express purpose, as the Rule itself says, to 
enable him to obtain his goods from the railway. 
We are unable to construe the two rules in 
the manner contended for by the Octroi autho¬ 
rities whose procedure, in this case, is, in our 
opinion, contrary to the provisions of the 
Municipal Account Code. 

(9) We are, therefore, of opinion that a 
direction should issue to the Superintendent, 
Octroi Department, Allahabad Municipality, 
requiring him, on presentation of the railway 
receipt and invoice in question, to stamp and 
return the same to the applicant after the 
particulars prescribed by Rule 151 (sic) have 
been absti^ted 


(10) As the applicant has succeeded an one 
rontei.tion and failed on the other we make no- 
order as to costs. 

C/D.H. Order accordingly. 
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Gokul Nathji Maharaj and another, Plain- 
tiiis-Appellants v. Nathji Bhogi Lal, Defendant- 
Respondent. 

Letters Patent Appeal No. 29 of 1944, D/-1-2- 
1952; from judgment of Mathur J. in Second 
Appeal No. 972 of 1940, D/- 11-5-1943. 

,a ) Hindu Law — Religious endowment — 

Idol — Juristic personality — Consecration _ 

Proof of ceremonies. 

It cannot be said that the stone image 
or image made of wood or of gold or other 
materials is the real object of worship or 
the real person owning the property. The 
real owner of the property is deemed to 
be God Himself represented through a 
particular idol or deity which is merely a 
symbol. (Para 4) 

Where an idol had been the object of 
worship by a large sect of people for over 
three hundred years and extensive pro¬ 
perties were owned by and were in the 
possession of the said idol: 

Held that in the circumstances it was 
unreasonable to expect that there would 
be any direct evidence of consecration, nor 
was it reasonable after such a length of 
time to require the idol to prove affirma¬ 
tively that such ceremonies were perform¬ 
ed as would entitle it to claim to be a 
juristic personality. (Para 4) 

(b) Hindu Law — Religious endowment — 
Idol — Self-revealed idol — Consecration. 

The question whether a particular idol is 
or is not duly consecrated must depend 
upon the religious faith and belief of its 
followers. From the fact that an idol has 
been deemed by its followers to be self- 
revealed it cannot be assumed that no 
consecration has taken place. (Para 5) 

Dr. N. P. Asthana; B. L. Dave & K. B. A-sthana* 
for Appellants; Harnandan Pd. S. C., for Res¬ 
pondent. 

MALIK C. J„: This is a plaintiffs appeal 
against the decree passed by a learned single 
Judge of this Court allowing a Second Appeal 
and dismissing the plaintiffs’ suit. The plain¬ 
tiff-appellants are represented by Dr. N. P. 
Asthana, but learned counsel for the respon¬ 
dent, Sri Harnandan Prasad, states that he has 
received no instructions from his client. The 
suit was filed by Shri Thakur Gokul NathjB 
Maharaj, ‘birajman* at Gokul through plaintiff 
2 , who claimed to be the owner of the pro¬ 
perty in suit, but to prevent the defendant 
raising the question whether it was plaintiff 
1 or plaintiff 2 who was the owner of the 
property it was said in the plaint that plain* 
tiff 2 had joined plaintiff 1 also as a co-plain¬ 
tiff and the suit was, therefore, filed in the 
name of both the plaintiffs. 

The allegations in the plaint were that the 
land in suit belonged to the plaintiffs and one 
Dwarka bad his house on it.: that in the flood* 
of 1924 the house of Dwarka was washed 
away and in 1933 the defendant took> wronft- 
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ful possession of the materials worth Rs. 100/- 
jying on the site and built a Dharamshala 
thereon. Th e reliefs claimed by the plaintiffs 
were for removal of the constructions made 
by the defendant and for vacant possession be¬ 
ing given to them; an injunction to be issued 
to the defendant not to interfere in future 
with the plaintiffs’ possession of the land; Rs. 
j. 100/- as damages for the pric e of the mate- 
1 rials unlawfully used by the defendant; and 
for costs. The plaintiffs’ claim for Rs. 100/- 
was dismissed by the lower appellate Court 
on the ground that it was not proved that the 
defendant had utilised any part of the mate¬ 
rials of Dwarka’s house. The other reliefs 
were given to the plaintiffs. 

(2) In appeal a learned single Judge of this 
Court held that plaintiff 1 was not a juristic 
person and could not own property, that Plain¬ 
tiff 2 had no right of ownership and that 
mandatory injunction could not be granted be¬ 
cause the suit was filed almost three years 
after the constructions were made. He allowed 
the appeal and dismissed the plaintiffs* suit. 

(3) It has been urged by learned counsel 
for the appellants that as regards the first 
finding that plaintiff 1 was not a juristic per¬ 
son the learned Judge was clearly in error. 
The point was very carefully considered by 
the lower Courts and we must say they wrote 
excellent judgments and took great care in 
the consideration of all the materials placed 
before them.. The temple in question is a very 

• old one dating back to som e year prior to 
1640 A. D. 

According to the traditions prevailing in the 
1 locality one Shri Ballabhacharya flourished in 
the sixteenth century of the Christian era. 
He was a devotee of Lord Krishna and was 
held in great esteem by the people. He had 
two sons, one of whom died issueless but the 
other had seven sons. To these seven grand¬ 
sons Shri Ballabhacharya gave seven idols as 
representing Lord Krishna of whom he was a 
Bhakta. These seven idols which were given 
to each grandson were installed by them in 
various parts of northern and western India. 
To the grandson, Shn Gokul Nathji was given 
the idol which was installed in Gokul in the 
^? p e M k ; L 0 P under the same name, i. e., 

Grandson Gokul Nathji was himself a very 
pious man and a great devotee of lord 
Krishna, so much so that some people started 
worshipping him as the incarnation of the 
Lord himself. Gokul Nathji, however, used to 
worship plaintiff i as the idol of Lord Krishna, 
and some followers, instead of worshipping 
Gokul Nathp the grandson of Shri Ballabha- 
charya, worshipped the idol and held that the 
idol as well as Gokul Nathji and his descend- 
ants were the representatives of God These 
two sects that grew up were known' as the 
"haruchis and the ‘Nimar Yas\ ‘Nimar Yas’ 
^worshipped plaintiff 1 , while the ‘Bharuchis’ 
worshipped Gokul Nathji in his lifetim™ aS 

i death they worshipped his clothes 
sandals, and such other things as were used by 

Kflff .e“ S p h le med th - artM « 

defend “t challenged the plaintiffs’ 
daim on several grounds but one of the 
was that plaintiff 1 was not a con! 
sedated idol and was, therefore, incapable of 
holding properties. There was no serious dis¬ 


pute as to the facts already stated by us 
above and as a matter of fact those facts 
have been found by tbe lower Courts on the 
evidence available on the record and thus 
they could not be made subject mattex' of 
challenge in tills Court in second appeal. 

According to the traditions these idols that 
were handed over by Ballabhacharyaji to his 
seven grandsons were self-revealed idols of 
Lord Krishna and it is on that account that 
the learned Judge came to the conclusion that 
there could not have been due consecration 
according to law and it could not be said that 
the spirit of God ever came to reside in them. 
As it was pointed out by the learned Munsif 
in his very careful judgment that according 
to true Hindu belief the idol is not worship¬ 
ped as such but it is the God behind the idol 
which is the object of worship. 

The learned Munsif has pointed out that 
there are elaborate provisions in Hindu Law 
which enable a stone image or an image made 
of wood to be changed and replaced by an¬ 
other. It cannot be said that the stone image 
or image made of wood or of gold or other 
materials is the real object of worship or the 
real person owning the property. The real 
owner of the property is deemed to be God 
Himself represented through a particular idol 
or deity which is merely a symbol. 

From the evidence it is clear that plaintiff 
1 as such a symbol has been the object of 
worship by a large sect of people known as 
‘Nimar Yas’ for over three hundred years ,and 
extensive properties are owned by and are in 
the possession of the said idoL In the circum¬ 
stances, we think it was unreasonable for the 
learned Judge to expect that there would be 
any direct evidence of consecration, nor is it 
reasonable after such a length of time to re¬ 
quire the plaintiffs to prove affirmatively that 
such ceremonies were performed as would en¬ 
title the plaintiff to claim to be a juristic per¬ 
sonality. 

(5) From the fact that the idol was said to 
be self-revealed the learned Judge assumed 
that there could have been no consecration of 
it. It is impossible after this length of time 
to prove by affirmative evidence whether there 
was or there was no consecration and we 
have not been referred to any book of autho¬ 
rity or any evidence which would go to show 
that in the cases of idols which were deemed 
by their followers to be self-revealed no con¬ 
secration takes place. From the fact and cir¬ 
cumstances, however, it is abundantly clear 
that the idol was duly recognised by all those 
who believed in it as an idol of Lord Krishna 
and was worshipped as such. Properties were 
dedicated to it and properties have been 
brought to its us e through centuries that it 
has existed. 

. ^ ft ? r *11 .the question whether a particular 
idol is or is not duly consecrated must de¬ 
pend upon the religious faith and belief of its 
followers and we have no doubt that all that 
was necessary to deify it must have been done 
t ^ 0Se who believed in the said idol. On ■ 
the facts found by the lower Courts the 
lower Courts were right in coming to the con¬ 
clusion that there was sufficient material for 
a presumption that plaintiff 1 was a juristic 
person recognised as such by ‘he followers or 
that sect and, therefore, capable of owning pro- 
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(6) As regards the claim of plaintiff 2, no 
doubt some controversy was raised in the trial 
Court whether the title vested in plaintiff 1 
or plaintiff 2. The lower appellate Court held 
that plaintiff 2 had failed to prove that he 
was the owner of plaintiff 1 or ‘Gaddinashin’, 
but that he had been managing the temple 
and its affairs since 1916 and was thus the 
‘de facto Gaddinashin’ of the temple. The 
learned Judge of the lower appellate Court 
rightly held that as the suit had been filed 
on behalf of both the plaintiffs it was not 
necessary to go further into the question 
about the rival claims between the plaintiffs 
‘inter se\ The learned Judge has held as fol¬ 
lows : 

“.the determination of this question 

(whether the owner is plaintiff 1 or plain¬ 
tiff 2) in this case is otiose, as it is essen¬ 
tially a question between the plaintiffs 
themselves. At least one of them is such 
owner.” 

On the findings recorded by the learned Judge 
lie might as well have held that it was plain¬ 
tiff 1 who was the owner of the property. 
The other findings recorded by the learned 
Civil Judge appear to us to be clear findings 
of fact based on evidence. The learned Judge 
held that the land in suit was in the posses¬ 
sion of a tenant of the plaintiffs named Dwarka; 
that this *kachha* house of Dwarka existed 
and was in his possession till 1924 when there 
was a flood and the house was washed away 
and the land lay vacant; that it was not till 
1933 that the defendant took possession of the 
land and started building Dharmshala; and 
that there could, therefore, be no question of 
limitation as the suit was filed in 1936. On 
these findings the plaintiffs’ suit for possession 
was rightly decreed. 

(7) The learned single Judge held that the 
defendant has not succeeded in proving that 
the plaintiffs have acquiesced in any way in the 
building of the Dharmshala and in the cir¬ 
cumstances, therefore, there is no reason why 
the plaintiffs’ suit for the other reliefs, except 
the claim for Rs. 100/- as damages, should 
not have been decreed. 

(8) The result, therefore, is that we set aside 
the decree of the learned single Judge and 
restore the decree passed by the lower appel¬ 
late Court, but as the respondent is not repre¬ 
sented before us we make no order as to costs 
of this appeal. 

n/vRR Decree set aside. 
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Madan Mohanji Maharaj, Plaintiff-Applicant 
v. Sunder Lal, Defendant-Opposite Party. 

Civil Revn. No. 1093 to 1102 of 1951, D/- 
7-9-1951. 

Civil P. C. (1908), O. 47 R. 7 — Power of 
aiigh Court. 

The power of reviewing a judgment on 
the ground of an apparent error on the 
face of the record, vests in the Court 
which has passed the order and not in a 
superior Court. 26 All 572; 31 All 610; 

29 All 468, Ref. (Para 4) 

Anno: C. P. C., O. 47 R. 7 N. 16. 

S. B. L. Gaur, for Applicant. 


CASES CITED : 

(A) C04) 26 All 572 

(B) (’03) C All LJ 884: 31 All 610 

(C) (’07) 4 All LJ 439: 29 All 468 

JUDGMENT : This and the connected Civil 

Revisions Nos. 1094, 1095, 1096, 1097, 1098, 
1099, 1100, 1101, and 1102 are from an order 
of the Civil Judge, Aligarh, refusing to review 
a judgment of his predecessor. The parties in , 
all the revision applications are same; they 
relate to different parcels of land. The appli¬ 
cant was the plaintiff before the trial Court 
and the opposite party was the defendant. Ten 
suits were instituted under S. 180, U. P. 
Tenancy Act, in the trial Court which was that 
of an Assistant Collector, First Class, by the 
applicant, claiming to be a ’sarbarakar’, for 
ejectment of the opposite party alleged to be 
a trespasser upon the lands in dispute. The 
suits were contested by the opposite party on 
the ground that he, and not the applicant, was 
the ’sarbarakar’ and that he was not liable to 
be ejected. The trial Court decreed the suits 
holding that the applicant was the ‘sarbarakar’ 
and not the opposite party and that the latter 
was a trespasser. It did not treat the dispute 
between the parties as one raising a a.uestion 
of proprietary interest and did not refer it to 
a civil Court for its finding (as contemplated 
by S. 286, U.P. Tenancy Act). The opposite 
party filed appeals from the decrees passed by 
the Assistant Collector in the Court of the 
District Judge who transferred them to the 
Civil Judge. It was contended before the learn¬ 
ed Civil Judge on behalf of the applicant that 
he had no jurisdiction to hear the appeals be¬ 
cause no question of proprietary right was de¬ 
cided by the trial Court. J 

(2) It is laid down in S. 284(4), U.P. Tenancy 
Act, that an appeal from a decree of a revenue 
Court passed in a suit in which an issue in¬ 
volving a question of proprietary right has 
been decided by a civil Court under sub-s. (2), 
shall lie to the District Judge. The opposite 
party filed the appeals in the Court of the Dis¬ 
trict Judge purporting to act under this pro¬ 
vision. Ordinarily an appeal from a decree 
passed under S. 180, U.P. Tenancy Act, would 
lie to the Commissioner, and not to the District 
Judge. The learned Civil Judge held that he 
had jurisdiction to hear the appeals and also 
that the question raised by the opposite party 
was not a question of proprietary right. He 
allowed the appeals on the ground that the 
opposite party was the ‘sarbarakar’ and not 
the applicant. The applicant did not file ap¬ 
peals from the decree passed by the learned 
Civil Judge but instead filed applications for 
review. The applications were filed before the 
Civil Judge who had passed the decrees but 
have been disposed of by his successor-in¬ 
office. The review applications were based 
solely on the ground of an apparent error on 
the face of the record. 

(3) It was contended in the review applica¬ 
tions on behalf of the applicant that when the 
learned Civil Judge held that no question of • 
proprietary right was raised between the par¬ 
ties in the trial Court, no appeal from the de¬ 
crees passed under S. 180, U. P. Tenancy Act 
could lie to him and that it was an apparent 
error on the f^ce of the record for him not 
only to entertain the appeals but also to de¬ 
cree them. The learned Civil Judge refused to 
review the decree passed by his predecessor, 
being of the view that there was no error ap¬ 
parent on the face of the record. The appli- 
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cant comes to this Court in revision from his 
orders. • 

(4) I find that these applications cannot suc¬ 
ceed. It was for the learned Civil Judge to 
decide whether there was any apparent error 
on the face of. the record or not, when he found 
that there was no apparent error on the face of 
the record, it would not be competent for this 
Court to say that there was and to review the 
decrees passed by his predecessor. The inten¬ 
tion of the legislature seems to be that the 
power of reviewing a judgment on the ground 
of an apparent error on the face of the record, 
should vest in the Court which has passed the 
order and not in a superior Court. The pre¬ 
sent case must be distinguished from a case 
in which a Court grants a review, on any 
ground whatever, or refuses to review on the 
ground of want of jurisdiction. This Court ( 
may revise an order passed by a subordinate 
Court allowing review even on the ground of 
an apparent error on the face of the record, or 
refusing to review on the ground that it had 
no jurisdiction to review; but the present is 
not such a case. Here the learned Civil Judge 
has not refused to review on the ground that 
he had no jurisdiction to review; he has re¬ 
fused to review on merits on the ground that 
no case for review was made out. This v/ould 
be clear from the following observations made 
by him in his order: 


“The contention of the learned counsel for 
the applicants is not tenable and not so easy 
as to make it an error apparent on the face 
of record so as to make the review applica¬ 
tion entertainable and successful. *** 
Whatever the merits of one’s (?) opinion 
may be there can be little doubt that the 
point is debatable and not free from diffi¬ 
culty. I, for one think there is no difficulty 
in deciding the points as it has been decided 
by the learned District Judge and myself 
and I have not much hesitation in saying that 
if the point comes up again, I will decide it 
in the same way. • • • 

The applications for review apart from be¬ 
ing infructuous are not maintainable as no 
apparent error on the face of the record has 
been shown.” 


If the Court which has passed the order itself 
says that there was no apparent error on the 
face of the record, in the very nature of the 
things, his finding must be held to be final. The 
very attribute of an error on the face of the 
record is, that it must be apparent to everyone 
including the Judge who has passed the order. 
If the Judge, even on being told that there was 
an error, holds that there was no error, then 
even if there was in fact an error, it was cer¬ 
tainly not an error apparent on the face of the 
jecord. In this view, it would not be open to 
this Court to say that there was an apparent 
error in the decrees passed by the learned Civil 
Judge and to grant review or to remand the 
cases to him to allow review. 

T < 5 > The cases cited by Mr. Gaur are not at 
all helpful. He hgs not cited any authority of 
this Court, or for that matter of any other 
Court, showing that a High Court can review 
a judgment of an inferior Court on the ground 

2 Jif\r r0r v. a .fc p ^*P t , on the face of the record 
even though the inferior Court had decided that 
mere was no such error and refused to review. 
a p ~u ^Lalv. Ratan Lai’, 26 All 572 (A) 
a® en . ch of. this Court held that a High Court 
cannot revise an order of an inferior Court 


declining to review its judgment. That case 
was distinguished in — \Akbar Khan v. 
Muhammad Ali Khan’, 31 All 610 (B) and — 
‘Wilis v. Jawad Husain’, 29 All 468 (C); in 
both of which it was held that when an in¬ 
ferior Court rejects an application for review 
on the ground that it had no jurisdiction, its 
order cannot be revised by the High Court un¬ 
der S. 115, Civil P. C. Both these cases dealt 
with refusal of an inferior Court to review its 
previous order on the ground of want of juris¬ 
diction and not on the ground of want of me¬ 
rits. In the case of — 'Akbar Khan’ (B) the 
interior Court had refused to entertain the ap¬ 
plication for review on the ground that it did 
not lie because the same matter was pending 
for decision before the Court of appeal. That 
view was wrong and this Court revised its 
order on the ground that it had failed to exer¬ 
cise the jurisdiction vested in it. It stressed 
the fact that the inferior Court had not con¬ 
sidered whether there were sufficient grounds 
for a review. In the ’case of Willis’ (C) also 
this Court stressed the fact that the inferior 
Court had rejected the application for review 
without going into its merits. That application 
was rejected on the ground that sufficient 
court-fee was not paid on the application. Had 
it dismissed the application for review on 
merits, this Court would have had no hesita¬ 
tion in rejecting the application in revision. In 
the present case, the iearned Civil Judge has 
not refused to exercise jurisdiction; he has as¬ 
sumed jurisdiction but refused to review the 
judgments because he did not find any merits 
in the applications. His view that there was no 
error apparent on the face of the record might 
be erroneous but he was entitled to entertain 
that view and it cannot be said that he acted 
illegally or with material irregularity in enter¬ 
taining it. 

(6) Therefore, these applications cannot suc¬ 
ceed and are hereby dismissed. 

C/V.S.B. Revision dismissed. 
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AGARWALA J. 

State v. Ram Khelawan, Appellant. 

Criminal Appeal No. 157 of 1950, D/- 18-5- 
1951. 


(a) Penal Code (1860), Ss. 99, 103, 300 ex¬ 
ception 2, 304 — Applicability — Cattle of de¬ 
ceased grazing on preserved grass of accused 
— Accused rounding up cattle to take them 
to cattle pound — Deceased forcibly taking 
away cattle from possession of accused — 
Deceased though armed with lathi not using 
it — Accused hitting deceased with lathi on 
head — Deceased dying as result of injury — 
Accused held exceeded right of self-defence — 
Act covered by exception (2) of S. 300 — Con¬ 
viction should be under S. 304, Part I and not 
Part n - (Paras 8, 9, 10, 12) 

Anno: Penal Code, S. 99 N. 6, S. 103 N. 1: 
S. 300 N. 19; S. 304 N. 1, 6, 9. 

a . (b I W < 1860 >» S. 304 Part H — 

Applicability. 

Section 304 Part II can never come 
into operation when there is an intention 
to cause such bodily injury as is likely to 
cause death. (P ara U) 

Anno: Penal Code, S. 304 N. I. 

Asft- Govt. Advocate, for the State; P. C. 
Chaturvedi, for Appellant. 
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JUDGMENT: This is an appeal by Ram 
Khelawan against his conviction under S. 304, 
Part il. Penal Code and a sentence of three 
years’ rigorous imprisonment. 

(2) Originally lour persons were tried by 
the learned Sessions Judge. Sheo Ram, Pyarey 
and Dodwa were acquitted and Ram Khelawan 
appellant alone was convicted. 

(3) The prosecution case was that on 2-8- 
1940 one Raghunath, Smt. Kanchanya and 
Nankoo were grazing their cattle on an ‘usar’ 
ana ‘parti’ land in village Lachhmanpur. The 
usar’ and ‘parti’ land belonged to the zamin- 
aar, Raja Saheb of Asothar, and the cattle of 
the entire village used to graze on it as a mat¬ 
ter of right. When the cattle were grazing 
Sheo Ram, his sons Pyarey and Ram Khela¬ 
wan and one Dodwa alias Ram Ratan, a 
nephew of Sheo Ram, came there and objected 
to the cattle grazing on a piece of land on 
which they had their own preserved grass. 
They then rounded up the cattle of Raghu¬ 
nath and Kanchanya and drove them away 
towards the cattle pound.• Raghunath pro¬ 
tested because he said that the cattle were 
grazing on common ‘usar’ and ‘parti’ land and 
that the accused had no right to object. Upon 
it Ram Khelawan attacked him with a lathi. 
Raghunath raised an alarm on which one 
Pitna deceased came and objected to Ram 
Khelawan's beating Raghunath. Upon this all 
the four accused fell upon Pitna and gave 
him several lathi blows with the result that 
he dropped down on the ground and died 
shortly after. A report of this incident was 
lodged by Raghunath at the police station 
Tharyaon the same day. 

(4) The defence of the accused was that the 
land on which the cattle were grazing was 
their special preserve and they had grown 
their own grass there, that Raghunath and 
Kanchanya had no right to graze their cattle 
on the land, that Sheo Ram, Pyarey and 
Dodwa were not at all present at the time, 
that Ram Khelawan, however, was present 
and objected to the grazing of the cattle and 
rounded them up and when he was proceeding 
towards the cattle pound Raghunath and Pitna 
resisted and also attacked him with their 
lathis and he in self-defence also wielded his 
lathi. 

(5) No injury was proved to have been re¬ 
ceived by Ram Khelawan appellant. Raghu¬ 
nath received two simple injuries — one a 
contusion and another an abrasion. Pitna 
received four injuries — one was contused 
wound 2” x 1/2” bone deep left parietal re¬ 
gion 4” above the left ear, another contusion 
2” x 2” on the right temple, third contusion 
2” x 2” on the left temple and the fourth con¬ 
tused wound 2” x 1 / 2 ” x bone deep on the 
back and the inner side of the left forearm 
with fracture of left ulna. In the opinion of 
the doctor the death of Pitna was due to 
shock and haemorrhage as a result of the head 
injuries. 

(6) In support of the prosecution case 
Raghunath, Munwa, Bishwanath, Matroo, Lala, 
Kanchanya and Nankoo were produced as 
eye-witnesses. On behalf of the defence one 
witness only, namely Suraj Bhan Singh, was 
examined. The learned Sessions Judge arriv¬ 
ed at the following findings : (a) that the land 
in dispute was in exclusive possession of Sheo 
Ram, father of Raghunath, (sic) and his pre¬ 
served grass was standing thereon and that 
Raghunath and Kanchanya had no right to 


graze their cattle on it; (b) that Ram Khela¬ 
wan alone «had actually participated in the in¬ 
cident and the remaining three accused arriv¬ 
ed subsequently; (c) that Raghunath and 
Pitna were armed with lathis and they had 
no right to take away the cattle forcibly from 
the possession of Ram Khelawan and that this 
action on their part gave a reasonable appie- 
hension in the mind of Ram Khelawan that 
he might be beaten by Raghunath and Pitna 
if did not desist from taking the cattle to 
the pound; (d) that Raghunath and Pitna did 
not piy their lathis and caused no injuries to 
Ram Khelawan and were merely trying to pre¬ 
vent their cattle from being taken away to the 
cattle pound; (e) that the number and nature 
of injuries show that the right of self-defence 
was exceeded. 

(7) Upon these findings the learned Sessions 
Judge acquitted Sheo Ram, Pyarey and 
Dodwa and convicted Ram Khelawan under S. 
304, Part II, Penal Code. 

(8) In this appeal the findings of fact arriv¬ 
ed at by the learned Sessions Judge have not 
been challenged before me. What has been 
urged is that upon these findings the right of 
self-defence was complete and it was not ex¬ 
ceeded. It has been further argued that the 
sentence is too severe. In my judgment the 
learned Sessions Judge was right in holding 
that the right of self-defence was exceeded. It 
is true that as the cattle were grazing on the 
land of Ram Khelawan and his father, Sheo 
Ham, Ram Khelawan had a right to take the 
cattle to the cattle pound, and Raghunath 
and Pitna had no right to prevent him from 
doing so. Their action in forcibly removing 
the cattle from Ram Khelawan’s possession J 
amounted technically to robbery even though 
the cattle belonged to them. Ram Khelawan, 
therefore, was entitled under S. 103, Penal 
Code to prevent this being done and if neces¬ 
sary even to cause injuries to the extent of 
causing death. But the extent of harm to be 
caused in defending one’s property depends on 
the circumstances of each case. Unnecessary 
harm is not permitted to be caused in the 
exercise of the right of self-defence. 

(9) In the present case even though Raghu¬ 
nath and Pitna had lathis they did not use 
them at all nor threatened Ram Khelawan 
that lathis would be used. In the circum¬ 
stances of the case there could be no reason¬ 
able apprehension for Ram Khelawan that 
grievous hurt or death would be caused to 
him and he was not justified in causing the 
death of Pitna. I consider that the learned 
Sessions Judge was right in holding that Ram 
Khelawan exceeded his right of self-defence. 

(10) The learned Sessions Judge has con¬ 
victed the appellant Ram Khelawan under S. 
304, Part II. This is wrong. There appears to 
be a misapprehension as to the applicability of 
cl. (2) of S*. 304 as I find that in many a case 
lower Courts have not correctly applied that 
clause. 

(11) Clause (2) of S. 304 applies when the ^ 
act is done with the knowledge that it is likely 
to cause death but without any intention to 
cause death or to cause such bodily injury as 

is likely to cause death. This clause, therefore,! 
can never come into operation when there isl 
an intention to cause such bodily injury as is* 
likely to cause death. 

(12) In the present case Ram Khelawan nit 
Pitna with a lathi. He had, therefore, the in¬ 
tention to cause injury and since he hit him 
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on the head he had the intention of causing 
such bodily injury as is likely to cause death. 
As the act was not murder under S. 302 be¬ 
cause it was covered by exception (2) of S. 
300 , the appellant should have been convicted 
under cl. (1) of S. 304. 

(13) It was suggested that the sentence was 
too severe. I do not agree. 

(14) The appeal is dismissed. Ram Khela- 
» wan is on bail. He shall surrender immediate¬ 
ly and serve out the sentence. 

D/D.H. Appeal dismissed. 


A.I.R. 1953 ALL. 557 (Vol. 40, C. N. 275) 
(LUCKNOW BENCH) 

GHULAM HASAN AND BRIJ 
MOHAN LALL JJ. 

Kashi Prasad, Appellant v. Padamjit Singh 
and another. Respondents. 

Ex. Decree Appeal No. 55 of 1948, D/- 9-4-51. 

(a) Debt Laws — U. P. Encumbered Estates 

Act (25 of 1934), S. 2 (a) — Debt includes 
decree. (Para 3) 

(b) Debt Laws — U. P. Encumbered Estates 
Act (25 of 1934), S. 7(3) — Bar against 
execution. 

Section 7(3) contemplates that a decree 
cannot be executed against the landlord’s 
proprietary rights in land mentioned in the 
notice published under S. 11 between the 
period of the passing of the order under 
S. 6 and the making of the declaration by 
the Collector in accordance with S. 44 that 
, the landlord has ceased to be subject to 
the disabilities of the sub-section or until 
the passing of the order by the Special 
Judge referred to in sub-s. (2), S. 44. Sec¬ 
tion 7(3) does not say that the decree can 
be executed subject to the rights of the 
decree-holder. (Para 4) 

H. N. Das and Haider Husain, for Appellant; 
B. K. Bhargava, for Respondents Nos. 1 and 2. 

GHULAM HASAN J.: This appeal by the 
decree-holder has arisen in the following circum¬ 
stances : 

(2) In 1943 Raja Sir Daljit Singh, the father 
and grand-father of the respondents 1 and 2 
respectively entered into an agreement with the 
appellant. Pt. Kashi Prasad, for sale of certain 
villages to him. The Raja did not fulfil-his 
agreement, whereupon Pt. Kashi Prasad filed a 
suit_ in 1944 for damages to the extent of Rs. 
43,251/13/4 only. This amount included the 
earnest money which had been paid by Pt. Kashi 
Prasad to the Raja. On 1-6-1945, the suit was 
decreed for Rs. 25,000/- only. On 5-1-1948 the 
decree-holder applied for execution of the decree 
by sale of the right, title and interest of the 
judgment-debtors in three villages Andhi. Bechiya 
Abadi and Balipur. The judgment-debtors ob¬ 
jected that the decree could not be executed in 
view of S. 7, U. P. Encumbered Estates Act. It 
A ??i?, r r?o c tJ } at Daljit Singh applied on 

18-10-193o, for relief under the provisions of the 
U. P. Encumbered Estates Act. The properties 
including the villages in dispute were gazetted 
on 23-1-1937 under S. 11 of the Act. The final 

was passed b y the Collector on 

iCT 1 m 3?“*? main 1551168 were framed by the 
Execution Court. It was held that the propertv 

in suit was shown in the proceedings under the 

Encumbered Estate? Act and the provisions of the 

Act were applicable to it. It was also held that 


the decree-holder obtained the decree on the basis 
of a private debt against the judgment-debtors, 
but he could not proceed against the said pro¬ 
perty of the judgment-debtors in view of S. 7, 
sub-ss. (2) and (3). The result of the findings 
was that the villages in question could not be 
attached and sold in execution of the decree. 
Against this order the present appeal has been 
filed by the decree-holder. 

(3) Tiie points which were decided against the 
decree-holder by the Court below have been 
reiterated before us. As regards the first con¬ 
tention that the decree is not a debt within the 
meaning of S. 2, sub-s. <a> of the Encumbered 
Estates Act. it would be sufficient to say that 
the present decree clearly comes within the defi¬ 
nition of the word “debt”. Debt, according to 
S. 2 (a>. includes any pecuniary liability except 
a liability for unliquidated damages. It is true 
that the claim originally put forward by the 
decree-holder was one which might be called a 
claim for unliquidated damages, for he not only 
a:ked for the refund of the earnest money ad¬ 
vanced by. him but also claimed damages occa¬ 
sioned by the breach of the agreement. The 
decree, however, was for Rs. 25.000/- only which 
is an ascertained sum. The decree is undoubtedly 
a pecuniary* liability and excludes the liability 
for unliquidated damage?. We hold, therefore in 
agreement with the view of the Court below 
that the decree is a debt within the meaning 1 
of S. 2 (a) of the Act. 

(4) As regards the second contention, we are 
equally clear that the provisions of S. 7 (3) pre¬ 
vent a decree-holder from executing the decree. 
Section 7 (D (a) (b) relates to proceedings and 
suits m respect of debts incurred before the 
passing of the order by the Collector under S 6 
but sub-ss. (2) and (3) relate to the decree ot> 
tamed on the basis of a private debt incurred bv 
the landlord after the passing of the aforesaid 
order Sub-section (3) which is material reads 
as follows: 

After the passing of the order under S 6 and 

JjJ? s h 44 C t£?th h f S ^declared in accordance 
w J n S. 44 that the landlord has ceased to be 
subject to the disabilities of this sub-section 
or imtil the passing of the order by the Special 

nn d rtL refer K e , d to ^ in sutK5ec ‘ion 2 . SectioiTw. 

f e . ci ee obtained on the basis of anv private 
debt incurred after the passing of the order 
under section 6 shall be executed against anj 
tfnSrt i an ?[ 0rd s proprietary rights in land men- 
InH H, i th 5, P, ub 'ished under section 11 
a "d n! le land ' ord shall not be competent, with- 
out the sanction of the Collector, to make any 
exchange or gift of. or to sell, mortgage or leaS 
those proprietary rights, or any portion of them " 
A plain reading of sub-s. (3) shows that the sub- 
section contemplates that a decree cannot be ext ! 
cuted against the landlord’s proprietary rights in 

n in the notice published under S 

11 between the period of the passing of the order 

the de Co?Wfor nd the m Ji king of the declaration bv 
m a ^ C0rdance with S. 44 that the 
has eeased to be subject to the disabilf- 
ties of the sub-section or until the passing of the 

s ( 2 ) b . 7 4 ? e ^ peCia ' Judg , ? roferred^to in suts 
s. ( 2) . s. 44 The section also imposes the disabi- 
litics upon landlord to make any exchange or gift. 
° f ’ ° r to sel1 ' mortgage or lease his promietarv 
nnf ht fv,° r any P° rt ion of them in the land with- 
out the sanction of the Collector. A reference 

Inrf'i 44 W1 L S ? 0W - that ths disabilities of the land¬ 
lord imposed by sub-s. <3> of S. 7 cease 

(D "(a) whenthe debt has been liquidated under 
section 23 or section 24; 


55S Allahabad S. S. Mills Co. v. Commr., Sales Tax (Malik C. J.) 


(b) when a mortgage has been granted under 
section 25; 

(c) when the amount ordered to be paid in 
instalments under section 27 or section 
28 has been paid in full or realized as 
an arrear of land revenue.” 

and the Collector is, bound by the section to make 
a declaration to that effect. Admittedly no decla¬ 
ration has yet been made. But, apart from that, 
we are not concerned in the present case with 
the removal of the disabilities. It is urged before 
us that the liquidation scheme has been complet¬ 
ed by the Collector and instalments are 
being realised by the Government along 
with the Government revenue from the 
judgment-debtors who are in possession of the 
property. The learned counsel contends that he 
desires to sell the right, title and interest of the 
judgment-debtors in the property such as it is 
and has no intention to interfere with the scheme 
of liquidation proposed by the Collector. All that 
he desires is that when he purchases such an in¬ 
terest he should be allowed to pay instalments in 
the same manner as the judgment-debtors them¬ 
selves are required to pay as they are a charge on 
the property. But to allow him to do so would 
be to execute the decree which is expressly pro¬ 
hibited by sub-section (3). It is not possible by 
reason of the provisions of that sub-section to 
substitute the name of the decree-holder in place 
of the judgment-debtors as desired by the former 
to enable him to pay the instalments, for sub-s. 
(3) fixed a definite period of time, namely, the 
passing of the order under S. 6 and the declara¬ 
tion by the Collector under S. 44 within which 
no decree obtained on the basis of any private 
debt incurred after the passing of the order under 
S. G, such as the present decree, can be executed 
against any of the properties of the landlord men¬ 
tioned in jthe notice published under S. 11. Unlike 
els. (a) and (b) of sub-section (1) which forbid 
the pending proceedings to be continued or a 
fresh suit or other proceedings to be instituted in 
respect of the debts incurred by the landlord be¬ 
fore the passing of the order under section 6. sub- 
s. 3 creates no bar against the institution of the 
suit but it imposes a definite disability upon the 
execution of the decree when obtained to execute 
it during a specified period. Sub-section (3) does 
not say that the decree can be executed subject 
to the rights of the decree-holder. We accordingly 
hold in agreement with the view taken by the 
court below that the present decree is not exe¬ 
cutable. We are informed that the villages Andhi 
and Bechiya Abadi have already been sold to cer¬ 
tain creditors under S. 28 of the Encumbered 
Estates Act and in respect of the other village 
instalments have been fixed. 

(5) The result is that the appeal fails and is 
accordingly dismissed with costs. 

D/Ks. Appeal dismissed. 


A.I.R. 1953 ALL. 558 (Vol. 40, C. N. 276) 
MALICK C. J. AND V. BHARGAVA J. 
Simbhaoli Sugar Mills Co., Ltd., Applicant v. 
Commissioner of Sales Tax, U. P. Lu:know, 
Opposite party. 

Misc. Case No. 290 of 1951, D/- 6-4-1953. 

(a) Sales Tax — U. P. Sales Tax Act (15 of 
1948), S. 11 (2) (b) — “Within thirty days of 
such reTusal.” 

The words “within thirty days of such 
refusal” must mean within thirty days of 
the date when the Revising Authority re- 


A. I. R. 

fused to make the reference and not within 
thirty days of the knowledge of such 
refusal. (Para 1) 

(b) Sales Tax — U. P. Sales Tax Act (15 of 
1948), S. 11 (2) (b) — Exclusion of time taken 
for filing copies — (Limitation Act (1908), 

S. 12). 

The time taken in filing requisite copies 
should be excluded in computing the period 
of limitation prescribed by the section. AIR 
1952 All 816, Foil. (Para 2) 

Anno: Limitation Act, S. 12 N. 5. 

K. C. Mittal, for Applicant. 

CASE CITED: 

(A) (’52) AIR 1952 All 816: 1952 All LJ 183 
MALIK C. J.: This is an application imder 
section 11(2) (b) of the U. P. Sales Tax Act (No. 
XV of 1948). The order of the Judge (Revisions) 
Sales Tax, U. P. was passed on 29-11-1950. 
The applicant then made an application under 
S. 11 that certain questions may be referred to 
this Court for decision. This application was 
dismissed by the Judge (Revisions) Sales Tax, 

U. P. on 20-8-1951. The ollice made a report that 
the application was beyond time and that it 
should have been filed by 19-9-1951. This office 
report was made on two grounds: firstly, that 
there was no provision in the U. P. Sales Tax Act 
for exclusion of the time taken in obtaining copies 
of the relevant orders and, secondly, that the ap¬ 
plication should have been filed within thirty days 
of the order of the Revising Authority refusing 
to refer a case to this Court and not within 
thirty days from the date of the service of the 
notice of such order. The applicant had claimed 
that the notice of the order was served on the 
applicant on 14-9-1951. i 

Though the applicant contended that his appli- ' 
cation was not barred by limitation, to be on the 
safe side, he filed an application under/S. 5 of 
the Limitation Act also. Notice of this appli¬ 
cation was issued and we had the case listed 
before us so that both the questions of law which 
appear from the office report may be heard and 
decided in the presence of counsel for the parties. 
No one has appeared on behalf of the Slate and, 
after hearing Mr. Mittal, learned counsel for 
the applicant, we have come to the conclusion 
that an application under S. 11(2) (b) has to be 
made within thirty days of the order of the 
Revising Authority refusing to refer a case to 
this Court and not within thirty days from the 
date of the service of notice of such order. Section 
11 (2)(b) of the Act is as follows: 

'*11(2) If, for reasons to be recorded in writing, 
the Revising Authority refuses to make such 
reference, the applicant may, within thirty 
days of such refusal, either — 

(b) apply to the High Court against such 
refusal.” j,,. .r 

Learned counsel has urged that "within thirty 
days of such refusal” must mean within thirty 
days of the knowledge of such refusal. We are 
afraid we cannot accept this contention. Within 
thirty davs of such refusal must mean within 
thirty days of the date when the Revising 
Authority had refused to make the reference. A 
perusal of S. 66(1) of the Indian Inoome-tax‘ 
Act would make the point abundantly clear. In 
S. 66(1), Income-tax Act the applicant has to 
apply Dor a reference within sixty days of the 
date upon which he is served with notice of an 
order under sub-section (4) of section 33 to the 
Appellate Tribunal and if the Tribunal refuses to 
make a reference then under section 66(2) he can 
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-pply for a reference within six months "from the 
date on which he is served with notice of the 
refusal." 

If the Legislature had intended that thirty days 
under S. 11(2) of the U. P. Sales Tax Act should 
count from the date of the sen-ice of notice of 
such refusal then they would have said so. In 
view of the clear language of S. 11 (2) (b) we can- 
dot hold that the application should be made 
1 within thirty days of the date of receipt of 
notice of the refusal and not within thirty days 
of the date of refusal. 

(2) On the other point, as to whether the time 
taken in filing the requisite copies should or 
or should riot be excluded, there is a Division 
Bench ruling of this Court in — ‘Amritsar Sugar 
Min co. Ltd. v. Commr. Sales Tax, U. P., Lucknow', 
AIR 1952 All 816 (A). We are bound by that 
decision and it is, therefore, not necessary to go 
Into this question further. If the time taken 
in filing the requisite copies are included in the 
computation of the period then the application 
would be within time. We, therefore, hold that 
the application was within time and direct that 
notice of the application be issued to the other 
aide. 

B/V.R.B. Order accordingly. 


A.I.R. 1953 ALL. 559 (Vol. 40, C. N. 277) 
RAGHUBAR DAYAL AND MUKERJI JJ. 

Mt. Asa Devi, Plaintiff-Appellant v. Mt. 
Champa Devi and others, Defendants-Respon- 
dents. 

First Appeal No. 341 of 1939, D/- 11-3-1953. 

i (a) Debt Laws — U. P. Encumbered Estates 
Act (25 of 1934), S. 11 — Jurisdiction of Civil 
Court. 

A Civil Court has jurisdiction to deter¬ 
mine a question of title to property which 
had been shown in a list published under 
S. 11 and about which the plaintiff either 
failed to prefer a claim before the Special 
Judge before filing a suit in the civil Court, 
or preferred the claim after the institution 
of a suit in the civil Court for recovery 
of possession of such property on the basis 
of title. (Para 11) 

(b) Contract Act (1872), S. 74 — "Stipulation 
by way of penalty.” 

A clause in a contract which terminates 
the contract and places the parties in the 
same position in which they were before 
the contract was entered into cannot be 
said to be a penal clause. Case law discus- 
sed - (Para 14) 

Anno: Contract Act, S. 74 N. 1 , 19. 

fa ( fc ) «S >ntr ^ Act . (1872) > s - 74 - Penal clause 
in family settlement. 

If a clause was in the nature of a penalty, 
it can be relieved against even if it was 
r ta ™ d ,'n D> a fai ™ly settlement. AIR 1933 
i': A1 1 252 (FB), Foil. (P ara 17) 

Anno: Contract Act, S. 74 N. 16. 

RdM Act (1877), S. 24 (c) - 
“Heady chosen his remedy.” 

. ?® ld th ,at remedy to receive the overdue 

♦«*i& ents v w{ l s ? ot an alternative remedy 
to getting back the property on failure of 
three consecutive instalments. (Para 20) 

<e) Civil P. C. (1908), 0. 7, R. 7 - Relief. 


Whether the plaintiff can get actual 
possession or not by virtue o£ some statu¬ 
tory provision is not a ground for not giv¬ 
ing her a decree for possession. That ques¬ 
tion can be determined when that question 
comes before the Court in execution 
proceedings. (Para 23) 

Anno: Civil P. C„ O. 7, R. 7 N. 1. 

Shambhu Prasad, for Appellant; G. S. Pathak r 
K. C. Mital, C. S. Saran, S. N. Katju, B. R. 
Avasthi and J. N. Takru, for Respondents. 
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MUKERJI J.: This is an appeal by a plaintiff 

in a suit for possession of certain zemindari and 
house properties which were detailed in extent 
at the foot of the plaint. The suit which has 
given rise to this appeal arose under the follow¬ 
ing circumstances: - 

(2) Rikhi Lai and Raghubans Sahai were two 
brothers who owned considerable house and 
zemindari property in the district of Saharanpur; 
they also owned certain mortgagee rights 
under two usufructuary mortgage deeds of the 
value of Rs. 42,000/-. Raghubans Sahai was the 
first to die; he died some time prior to 1905 
leaving behind his son Shambhu Nath as his 
hem Rikhi Lai, the other brother, died in 1905 
leaving a widow Shrimati Asha Devi who is the 
plaintiff in this appeal. Rikhi Lai before his 
death had executed a will in favour of the plain¬ 
tiff and it was on the basis of this will that she 
succeeded in getting mutation effected in her 
name on a moiety share of the family propertv. 

(3H3isputes, however, arose between' Sm. Asha 
Devi on ihe one hand and Shambhu Nath. 
Raghubans Sahai’s son, on the other. These 
disputes, however, were amicably settled by means 
of a family arrangement. The settlement which 
was arrived at was recorded in a document which 

™ r 5 ls ,^ red and which - m effect, forms the 
th ? Present suit. This document, which 
we shall refer to hereafter as th e family arrange- 

™ a ^o^ t 0 ed by Nath and Asha 

Devi on 17-8-1908. By means of this family 
arrangement it was settled that Shambhu Nath 
n£?rJ£< be ihe t owner m possession of the entire 
properties including the mortgagee rights in 
respect of the two usufructuary mortgage deeds 
except a certain house No. 7 and certain other 
houses mentioned in list (b) of the list appended 
to the family arrangement. Asha Devi was a’so 

16000/ el ffi cash S f h£ th lbh t U Nath a mm of Ns- 

if tvi fn -, Cash at the tune of the registration 
nnr!!?oiil amily arra ngement, and she was to receive 

this sim of R? 1,300/ ' as maintenance; 

"f 1 , of Rs. 1.300/- was payable by Shambhu 

nn th vuh half-yearly instalments falling due 
?ear FebfUary and 1116 15th A “gust ever? 

arrangement also made provision 
that in the event of three consecutive defaults 

the^miiv 01 Ule maintenance payable half-yearlv 
the family arrangement was to terminate or to 

given7 0rdS 6 arran gement Asha Devi 'was 

''™ e rjfhi. to cancel this deed of compromise 
and obtain possession over that property which 
she has left in possession of the 1 st 
pr«ent and which Is mentioned at the w of 
this deed of compromise." IOOC of 
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(These are the words in which the family 
arrangement has been translated and these 
words appear at page 85, line 35 of the paper- 
book). 

According to the family arrangement if Asha Devi 
did not obtain possession over certain property 
on account of its being redeemed, she was to 
receive a sum of Rs. 5,000/- in cash with in¬ 
terest at thq rate of eight annas per cent, per 
mensem from the date of cancellation after 
allowing a set-off to the extent of Rs. 16.000/- 
which was to be paid to her under the family 
arrangement at th e time of registration. The 
document also created a charge in respect of 
this sum of Rs. 5.000/- on certain items of pro¬ 
perty enumerated in list A of the family arrange¬ 
ment. Asha Devi was also given the right to 
recover the arrears of maintenance in the event 
of this falling into arrears. These u r ere the 
material conditions provided for by the family 
arrangement. 

(4) Shambhu Nath made payments of the main¬ 
tenance payable to Asha Devi according to the 
family arrangement up to 15-2-1933, and there¬ 
after there was default. There were successive 
defaults on 15-8-1933, 15-2-1934 and 15-8-1934. Asha 
Devi consequently taking advantage of the pro¬ 
vision in the family arrangement, terminated the 
arrangement and laid claim to the properties 
which she had. under the family arrangement, 
given to Shambhu Nath. In paragraph 7 of her 
plaint she stated as follows: 

"Out of Rs. 1,300/- payable annually, the plain¬ 
tiff has received the entire amount due up to 
the 15th of February. 1933. After this she did 
not receive the amount which was payable on 
the 15th of August, 1933. 15th of February, 1934 
and the 15th of August 1934. The last instal¬ 
ment fell due on the 15th of August, 1934. and 
a3 the amount was not received the right to 
cancel the document, dated the 17th of August, 
1908, and to demand possession over the pro¬ 
perty accrued to the plaintiff. She accordingly 
enforced that right, cancelled the said docu¬ 
ment and demanded possession, but no compli¬ 
ance was made.” 

Compliance not having been made she filed a 
suit to get back the property on the 11-11-1935. 
out of which the present appeal has arisen. 

(5) Certain events happened during the period 
since 17-8-1908, the date on which the family 
arrangement had been recorded, and the date on 
which the right to cancel that arrangement, 
namely, 15-8-1934, accrued to the plaintiffs and it 
is necessary to indicate very briefly some of those 
events.. During this period Shambhu Nath and 
his successors made certain transfers in respect 
of properties which had been received by Shambhu 
Nath under the family arrangement. The other 
event of importance to notice Is the fact that 
Shambhu Nath died sometime in 1934. One other 
matter need be noticed at this stage and that 
matter is that sometime in 1926 Shambhu Nath 
mortgaged certain properties to Ram Sarup and 
others k left the responsibility of making payments 
of the annuity receivable by Asha Devi on the 
mortgagees; Asha Devi, however, was not party to 
this contract. 

(6) The suit was filed against the heir of 
Shambhu Nath and the transferees from 
Shambhu Nath: this had to be so because, as we 
have indicated earlier, the suit was a suit for 
possession and after the transfers some of the 
properties had passed into the hands of the 
transferees and possession had to be obtained in 
respect of those properties from the transferees. 

d) There were two sets of defendants, there¬ 
fore: the first set consisting of the heir of 
Shambhu Nath, and the second set, the trans¬ 


ferees. The defence taken by the heir of 
Shambhu Nath, namely, Sm. Champa Devi his 
widow, was that Rikhi Lai and Shambhu Nath 
were members of a joint Hindu family and that 
on the death of Rikhi Lai the property passed 
to Shambhu Nath by survivorship and, as such, 
the family arrangement relied upon by the plain¬ 
tiff was an illegal transaction. Th e existence of 
the family arrangement was also denied; it was 
also said that if there was a family arrange¬ 
ment in existence, then it had been obtained by * 
fraud and was therefore not binding. It was fur¬ 
ther contended that the term under which the 
plaintiff claimed to have cancelled the arrange¬ 
ment was penal in its character and was con¬ 
sequently unenforceable at law. There was a 
further defence which need be noticed and that 
was that the suit was barred by the provisions 
of the Encumbered Estates Act and S. 11, Civil 
P. C. This defence was raised because of the 
fact that Sm. Champa Devi, widow of Shambhu 
Nath, had filed an application under S. 4, En¬ 
cumbered Estates Act, on 23-9-1935. In this appli¬ 
cation Champa Devi had shown the properties 
to which claim was being laid by Asha Devi as 
her own properties. It may be noticed alsa that 
Asha Devi laid a claim to the arrears of main¬ 
tenance before the Special Judge at a certain 
stage of the proceedings there. 

(8) The defence of the transferees followed 
■ more or less the same line which was taken by 

Champa Devi, the widow of Shambhu Nath. The 
transferees, however, raised two more pleas in 
defence, that they, that is. defendants 2 to 4, 
were not liable to pay the sum of Rs. 5,000/- to 
the plaintiff, inasmuch as the usufructuary mort¬ 
gage in respect of which this claim of Rs. 5.000/- 
was made had been redeemed. All the trans¬ 
ferees claimed protection under S. 41, T. P. Act, 
and they also raised the bar of limitation. * 

(9) The trial Court recorded the following 
findings on the evidence which was adduced 
before it: 

1. That for the purposes of the case it was 
immaterial whether Shambhu Nath was or was 
not a member of a joint Hindu family at the 
time of Rikhi Lai’s death. 

2. That there was default in the payment of 
three successive instalments. 

3. That none of the transferees made any 
reasonable or independent inquiry so as to protect 
them under S. 41. T. P. Act: The learned trial 
Judge further found that in this case the plaintiff 
did nothing which could have misled the trans¬ 
ferees into believing that their transferor had 
the right to make the transfer. The learned 
Judge was also of the opinion that S. 41, T. P. 
Act. was inapplicable, in terms, to the facts and 
circumstances of the present case, inasmuch as 
the transferor in this case was not the “osten¬ 
sible owner” of the property but was, at the 
time when he made the ^ transfer, the real 
owner under the family arrangement. 

4. That there was no fraud or misrepresentation 
of any kind in regard to the family settlement 
and consequently the settlement was binding on 
the parties. 

(10) The trial Judge, even though h e came t# 
the aforementioned findings in the suit, dismissed 
the suit on two grounds. First, on the ground 
that the clause in the family settlement by the 
enforcement of which the suit for possession was 
filed was in the nature of a “penalty” and conse¬ 
quently could not be enforced. Secondly, the 
trial judge was of the view that the plaintiff 
came in for possession in regard to that pro¬ 
perty which Champa Devi had showed as her* 
own in the list of properties appended by her 
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to her application before the Special Judge under 
S. 4, Encumbered Estates Act, and so in respect of 
those properties the plaintiffs suit was barred. 

(11) Before this case came up for Anal disposal 
before us, two other matters were decided by 
this Court and we should like to refer to those 
two matters at this stage. One such question 
was whether a civil Court had jurisdiction to 
determine a question of title to property which 
had been shown in a list published under the 
provisions of S. 11, Encumbered Estates Act, and 
about which the plaintiff either failed to prefer 
a claim before the Special Judge before filing a 
suit in the civil Court, or preferred the claim 
after the institution of a suit in the civil Court 
for recovery of possession of such property on the 
bads of title. The aforementioned question was 
referred by the Bench before which this appeal 
came up for hearing on 21-9-1949 to a Full Bench 
for opinion. On 1G-9-1952, the Full Bench 
decided the question thus: 

"The Civil Court has Jurisdiction to determine 
the question of the plaintiff’s title in the 
present case and we answer the last part of the 
question referred to this Bench accordingly.” 

As a result of the Full Bench decision, therefore, 
the plaintiff’s suit for recovery of possession could 
not be held to be barred under the provisions of 
S. 11, Encumbered Estates Act. 

(12) The other matter which has been decided 
at an earlier stage is whether the entire appeal 
abated as a result of the death of Kushumbari 
Dass respondent No. 5 whose heirs were not 
brought on the record within the time allowed 
by law. In regard to this matter the point that 
had been decided was that the death of respon¬ 
dent 5, Kushumbari Dass leads to the abatement 
in respect of the claim as against that respon- 

i dent alone but does not mean the abatement of 
the entire appeal. This decision apparently was 
based on the principle that the claim as against 
the deceased respondent was separable from the 
claim in regard to the other respondents and that 
there would be no real inconsistency in the 
decrees that may be made by this Court as 
JWJnst lhe . llvin S respondents with the decree 
that determined the rights as against the deceased 
respondent. 

(13) On behalf of the appellants the main ques¬ 
tion that claimed the attention of the learned 

£ arguments, was the question whether 
the suit could be decided on the ground 

h?n£pr? th on plair ? tlff,s . ri £ ht claim possession 
hinged on a clause m the family arrangement 
which was in the nature of a "penalty”. As 

fho not l^ earlier » the trial Judge was of 
thP relief could only be granted to 

by w f K rCing the claU3e of the fa mily 
, x 7 hich w as in the nature of a 
Reliance was placed by the trial Judge 

7? Cnnt?a?? 1S i^? S i 0f i S 'fJ 4b Contract Act. Section 
'*w£° ntract Ac t, 15 ln these words: 

h ?s been broken, if a sum is 
named in the contract as the amount to be 
paid in case of such breach, or if the contract 

tu ny ° ther stipulation by way & of 
penalty, the party complaining of the breach 

». Wc en - tlt eC ' ® hether or not actual damage or 
Ires i s proved to have been caused therebv to 

ZSSSZBSS.'-'—ttl 

Xtedf eXplanation to section may also be 

"S la frnm 0I Jh * stipulation for increased lnte- 
S * stipufc 

1959 AU./71 &72 


It i> not necessary to quote the excep¬ 
tion or the other explanation which is incorpo¬ 
rated in the section. It will be observed that in 
S. 74 two types of stipulations are contemplated: 
First, a stipulation*to pay a sum of money, and, 
the second, a stipulation of any other kind that 
may be in the nature of a "penalty”. Where 
parties to a contract mutually agree that in the 
event of a breach, the one shall pay to the other 
a specified sum of money, it not infrequently be-« 
comes a question of some difficulty whether such 
sum is to be considered in the nature of a 
"penalty” — that is. as a sum to be paid in the 
event of any damage, however great or small, 
which may be incurred by a breach of the con¬ 
tract; or as liquidated damages — that is, as the 
sum to be paid in that event, without reference 
to the extent of the injury actually sustained; 
and the question as to whether a sum stipulated 
for in a contract is a penalty or a liquidated 
damage, is for the Court to decide. 

The fact that the sum is expressly stated in 
. the contract to be a penalty or liquidated 
damages, as the case may be, is ‘prima facie’ evi¬ 
dence that it partakes of that character but is 
not conclusive. A distinction has been drawn 
between liquidated damages and a.) penalty and 
the kernel of that distinction is to be found in 
the fact that the essence of a penalty is a pay¬ 
ment of money stipulated ’in terrorem’ of the 
offending party, while the essence of liquidated 
damages is a genuine covenanted pre-estimate of 
the damage. Whether a stated sum or a sum 
that may be definitely ascertainable on the 
terms of the contract is or is not a "penalty" can 
be determined by a Court with comparative ease, 
inasmuch as there are a good many authorities 
of high value from which principles for such 
determination can be easily gleaned; but the 
position in regard to the "other stipulations by 
way of penalty” cannot so easily b e determined 
because there are not many decided cases inter- 
preting the scope and the nature of these words. 

(14) The clause which is said to be in the nature 
of a penalty In the family arrangement is in 
these words: 

"If the amount of three harvests becomes due 
by the 1st party and the 2nd party does not 
receive it on any account, she shall hav e the 
right to cancel this deed of compromise and 
obtain po-^session over that property which she 
has left in possession of the 1st party at pre¬ 
sent and which is mentioned at the foot of 
this deed of compromise. The name of the 1st 
party shall be -truck off and that of the 2nd 
entered in public papers. The 1st party 
sha have no objection to it. The 2nd partv 
shall have the right to realize the remaining 
amount of the fixed instalment with interest 
aforesaid from the property of the 1 st partv 

future"* 11 n0t bC bablC f0r 4116 amount ta 
l^e trial Judge took the view that the right 

^ ° n , the , plaintiff to recover th e amirs 
of m.talments along with Interest at six per 

«‘dSL £ i2. num - and 8150 1116 ri * ht given to her 

Possession over that Share of the pro- 

Nath JtHhi ha , d banded over to Shambhu 
Nath at the time of the family arrangement in' 

stalmente nf n? e def 4 ai l lt of three consecutive in¬ 
stalments of the maintenance money was in th* 

* “Penalty", became this wZ 
v 0 t£ rt °i Punishment imposed on Shambhu 
SSSLylrtf 8 succe ssors-in-interest for non- 
datS^“ fc f thrCe consecutive instalments on due 

• our opinion, the learned Judge was not 
nght in the view that he took of this clause 2 
order to make a clause penal, the clause and’ 
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contract must, in our judgment, subsist, and that 
the effect of the “penal" clause should continue 
to be effective along with the subsistence of the 
contract. A clause in a contract which termi¬ 
nates the contract and places the parties in the 
same position in which they were before the con¬ 
tract was entered into could not be said to be 
a penal clause. There was in this case no 
“penalty" being imposed which subsisted along 
with the contract, but the contract itself was 
to be abrogated according to the clause on the 
happening of a contingency. No party was being 
subjected to any particular hardship because of 
the delault; the parties were being relegated to 
the position in which they were when they 
originally entered into the contract. In order to 
correctly judge the import of a clause of a family 
arrangement, one has to look at the family 
arrangement as a whole, and one has also to 
look at the intention of the parties which is to 
be gathered from the circumstances in which the 
agreement was made. 

In this case we find that there was a dispute 
in relation to the share of Rikhi Lai which 
was held by his widow Asha Devi, the plaintiff; 
Shambhu Nath was claiming it on the strength 
of the right of survivorship, while Asha Devi 
claimed it on the ground that her husband at 
the time of his death was a separated member 
of a Hindu family. This dispute was mutually 
settled by the family arrangement: Asha Devi 
giving up her right to possess the properties on 
condition that she was paid certain specified sum 
at the time of the execution of the document 
and a certain specified sum periodically by way 
of maintenance. Under these circumstances it 
was natural for Asha Devi to make certain that 
she did get her maintenance regularly and that 
in the event of her maintenance falling into 
arrears, the bargain could be annulled and she 
could get possession over the property which she 
had handed over in consideration of receiving 
regular maintenance. There was, in our judg¬ 
ment, nothing in this anxiety of Asha Devi to 
safeguard the regular payment of her maintenance 
which could be termed 'in terrorem'. It was a 
part of the bargain itself, the very basis of the 
bargain, and not a term which rendered the 
bargain any the more difficult of performance on 
the happening of a certain contingency or some¬ 
thing which had the effect of terrorising the 
other party to the bargain to adhere to the 
bargain, in our judgment, it was a fair ‘stipu¬ 
lation which placed the parties on an equal 
footing, for if Shambhu Nath found it more pro¬ 
fitable to keep the properties in his possession 
then he had to pay the annual maintenance 
within the specified time, but if he found it diffi¬ 
cult to make the payments within the specified 
time then he could give up the property and save 
himself the annual payments. 

(15) Reliance was placed by the learned Judge 
on the decision of — 'Munshi Lai V. Ahmad 
Mirza’,. AIR 1933 Oudh 291 (A), for the view that 
Cl. 4 of the family arrangement was in the 
nature of a “penalty” within the meaning of S. 74, 
Contract Act. -•'Munshi Lai’s case (A)’, in 1933 
Oudh lays down that where a contract carries 
with it an element of punishment, it is in the 
nature of a penalty. The material condition 
which fell for interpretation in — 'Munshi Lai’s 
case (A)’, was in these terms: 

“That if for any reason the whole or part of 
the property sold goes out of the possession 
of the vendees and their heirs and represen¬ 
tatives, then the vendees, their heirs and re¬ 
presentatives, shall have *aT,o' power that by 
cancellation of the sale deed executed this day 
by the ven^e^s in favour of the executant 
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No. 4, they get possession of the said property 

returned and become in possession of the pro¬ 
perty entered in the said sale deed as a pro¬ 
prietor like the vendee.” 

In the view of the learned Judges of the Oudh 
Chief Court, the use of the word “also” in the 
aforementioned paragraph indicated that the 
condition was by way of an additional remedy 
and, therefore, was in the nature of a penal 
clause. 

This condition was interpreted as a condition 
of defeasance and, after referring to the provi¬ 
sions of S. 31, T. P. Act, it was noticed that a 
condition subsequent by way of defeasance on the 
happening of an uncertain event can be valid; 
they went on to say that, even if the law allows 
such a condition being imposed, a Court was not 
bound in law to enforce such a condition in any 
particular case. Reliance was placed on the case 
of — ‘Alexander Popham v. Bampfeild’, (1862> 

23 ER 325 (B), and particularly on the observa¬ 
tions of the Lord Chancellor in that case at 
page 326. The learned Judges of the Oudh Chief 
Court were of the opinion, relying on the words 
of the Lord Chancellor, that in the circumstances 
of that case it was just and equitable to relieve 
the defendants of the specific enforcement of the 
condition. They were of the view that the addi¬ 
tional remedy of forfeiture given to th e piaintiffs 
in that case was in the nature of a liability im¬ 
posed on the defendants as a punishment for 
their committing a breach of the agreement. 

In the present case we are of the opinion 
that the right given to the plaintiff to cancel 
the contract as a whole was not in the nature 
of a punishment but was in the nature of a 
safeguard of the plaintiff's own interests in the 
property which she had chosen to pass to 
Shambhu Nath on his discharging certain obli- > 
gat ions which he was required to discharge as a 
consideration for the transfer. We are aware that 
a penalty may be a vindictive penalty or a 
reasonable penalty, and that it may be severe or 
mild, fair or unfair, but in all circumstances a 
penalty remains a penalty; put to constitute the 
existence of a penalty what is necessary is that 
it should appear that there was an element of 
punishment, however well-deserved and temperate 
such punishment may be, about it. In this case 
we have taken the view that there was no ele¬ 
ment of punishment. 

(16) Reliance was next placed by the learned 
trial Judge on the decision of the Privy Council 
in — 'Steedman v. Drinkle’, AIR 1915 PC 94 (C). 

In that case there was an agreement for sale 
of certain land and on execution of the agree¬ 
ment a portion of the purchase money was paid 
and for the balance it was provided that it 
should be paid with interest by annual instal¬ 
ments on a particular date in each year and that 
on any default, the whole property and interest 
secured by the agreement should at once become 
due and be payable, or the contract should be 
forfeited and determined at the option of the 
vendor, and it was also provided that time was 
to be considered as the essence of the agreement. 
The first instalment was not paid; the vendor 
thereupon gave notice cancelling the agreement. 
The vendee after receipt of the notice tendered • 
the amount, but the vendor declined to receive 
it. The vendee sued for specific performance 
and, in the alternative, claimed a relief against 
the forfeiture clause in the agreement. On these 
facts it was held by their Lordships of the Judicial 
Committee that there wa> no justification' for 
decreeing specific performance and that tne 
stipulation for forfeiture was one for a penalty 
which the vendee should be relieved against. 
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Their Lordships further pointed out that under 
the agreement of that particular case, the 
Court beiow was right in holding that the 
appellant could not insist on forfeiture in accord¬ 
ance with the strict terms of the agreement. It 
is important to notice that the vendee's claim 
for specific performance was rejected, with the 
result that the parties were, by the decision of 
the Court, restored back practically to the posi- 
^ tion in which they were before the covenant for 
sale was executed. It had been held by the 
Judicial Committee earlier, in the case of — 
•Kilmer v. British Columbia Orchard Lands Ltd/, 
(1913) AC 319 (D), that stipulation that payments 
already made of instalments might, on for¬ 
feiture, be retained was really a stipulation for 
penalty and should be relieved against. There 
can be no doubt, therefore, that where a party 
under a contract obtains an unfair advantage on 
the happening of a breach, then Courts lean 
against the party trying to secure such an unfair 
advantage. In the case before us the plaintiff 
does not, in our judgment, obtain any uniair ad¬ 
vantage by the enforcement of the clause which 
gives her the right to determine the family 
arrangement in its entirety. 

(17) Reliance was next placed on a decision of 
the Nagpur Judicial Commissioner's Court in — 
*Mt. Bana Bai v. Mt. Chanarabhaga’, AIR 1931 
Nag 60 (E). In that case the first defendant to 
the suit executed a deed of maintenance in 
favour of the plaintiff agreeing to pay her a 
certain sum of money every year for her main¬ 
tenance, and if default was made to deliver to 
the plaintiff possession of a certain field for cul¬ 
tivation and appropriation of profits in lieu of 
maintenance. Defendant 4 to the suit was a pur- 
chaser of the property without notice of the 
4 plaintiff’s right and he, after his purchase, made 
certain improvements on the property. Default 
was made and the plaintiff sued for possession 
on the strength of the agreement. It was held, 
first that the document did not transfer any 
right to the plaintiff in the property, and that the 
agreement was only an executory agreement 
which could be enforced if the plaintiff wished 
to exercise the option given to her. The fourth 
defendant was willing to pay the maintenance 
ana hence the agreement wai not specifically 
enforced. It was further held that the provision 
for the surrender on the pas session of the field 
under the circumstances was in the nature of a 

rP? a «L fh m / he . meanlng of s - 74 ' Contract 
enforce It thC C ° Urt ' as 5uch - was not bou nd to 

r^™,-/- arne . d i udges of the NagPur Judicial 

?° Urt P° int6d out ^at the object 

hlch that Particular stipulation was put 

into the agreement was to induce the executants 

to pay up the amount as soon as the demand for 

^ Was mad f' and naturally, therefore, 

dittnnwL d [„ e t h t0 t] ? e conclu sion that th e con¬ 
dition was in the nature of a penalty It was 

argued before the learned trial Judge that even 

J Sn 0 ^ US ® m ? ae3tion was in the nature of 
eve ? 411611 14 c °uld not be relieved 
se 8 ttK P nt aS1 ^ Ch , aS 14 contained in a family 
tel. The / eanied Judge rightly overruled 
thlf c ° nt i^ on - becauSe he had the authority of 
n ~ ;M ohiuddi n v. Mt. Kashmiro 
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parties is that they shall revert to the situation 
existing immediately prior to the new agreement, 
even though that may involve liability on the 
part of one of them for a -sum greater than if 
he had carried out the agreement. In that case 
one of the parties in effect, said this: 

“If you will agree to pay me so much I will 
accept it; if you do not so pay, I must stand 
upon my legal rights/* 

and in regard to this it was held that such a 
stipulation could not be regarded as a penalty 
because there was no exacting of anything more 
than was due. 

(19) Reliance was next placed on th e decision of 
— ‘Rajagopala Padayachi v. Varadaraja Pa- 
dayachi’, AIR 1925 Mad 84 (H). In that case on 
a partition among three Hindu brothers, it was 
agreed that one of them should, instead of 
being given any land, b e entitled to receive from 
each of the others an annuity and on default of 
payment of such annuity, should be entitled to 
resume that portion of his share which had gone 
to the defaulter. It was held that this clause 
could not be described as a penalty, nor could it 
be regarded as a forfeiture clause. It was pointed 
out that in order to find a penalty clause, it is 
necessary to first discover whether there were in 
effect two contracts in one, namely, one a pri- 
mary contract, and the other in the nature of a 
subsidiary contract; and when on the failure of 
the primary contract, the subsidiary contract be- 
comes enforceable, then in such cases Courts are 
called upon to determine whether or not the sub¬ 
sidiary contract is a contract in the nature of 
enforcing a penalty. In the case before us, there 
penalty* 117 n ° 3Ubsidiary cont ract enforcing a 

• t«i 20) i On beh ^ Champa Devi respondent it 

< tha f u specific performance should 
n .°r be 6J a nted in this case in view of the pro- 

» £!<>&?■ 24 <cl ’ SKcai '* “ *<££ 

Performs of a contract cannot be 
enforced in favour of a person 

nhf/n^ h ° , ha f a -! ready chosen his' remedy and 
contract;„ sa4lsfact on the alleged breach of 

Reliance was based on this provision on tv,* 
ground that Asha Devi had already approached 

arsaaS ? 

approached that Court with regSftn ThllPL* 8116 
of maintenance, because the cause of nru****^ 
respect of both th e relief t on in 

such bar was rakeri . same - No 

indeed, 41 there £ ‘So 

inasmuch as the present /,if ?£, to K ^ suit - 

S thl 

(22) On behalf of the transferee-! 

argument was that the suit S*J 

provisions of S. 41. T p Act i by ^ 

9 a. r. Act. The trial Judge 
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had considered this argument and had come to 
the conclusion that there was no such bar. It 
was found that none of the transferees made 
any inquiries in regard to the title of his trans¬ 
feror. The learned Judge further found that the 
section should not in terms apply, because 
Shambhu Nath was not an ostensible ov/ner but 
was in effect the true owner when he made the 
transfer}, although his ownership was liaole to 
be defeated on the happening of a certain con¬ 
tingency. The learned Judge further found that 
the plaintiff did no act, either of commission 
or omission, which could have misled the trans¬ 
ferees in any manner. We have examined the 
evidence and we are satisfied that the learned 
Judge was right in the conclusions at which 
he arrived in regard to this matter. Therefore, 
in our judgment, the transferees could not, under 
the circumstances of this case, invoke the aid 
of S. 41, T. P. Act. for their protection. 

(23) On behalf of the transferees, it was lastly 
contended that this suit was really a suit for 
specific performance of a contract and that spe¬ 
cific performance should not be decreed, inas¬ 
much a> the decree cannot now be enforced by 
giving possession to the plaintiff \n respect of 
the zemindari properties, those properties having 
vested in the State by virtue of the Zemindari 
Abolition Act. We. however, are of the opinion 
that the present suit wa; not a suit really for the 
specific perfonnance of a contract; but it was a 
suit for possession, pure and simple. In Relief A 
of her plaint the plaintiff's prayer was set out 
as follows: 

“(A) The plaintiff may be put in possession over 

the property specified below on the disposses¬ 
sion of the defendants.” 

The suit embraced not only zemindari properties, 
but also house properties. On the view that we 
have taken, the plaintiff was entitled to posses¬ 
sion of the properties in suit. Whether she can 
get actual possession or not by virtue of some 
statutory provision, is not, in our Judgment, a 
ground for not giving her a decree for possession. 
The question whether she can or cannot be put 
in actual possession in respect of certain proper¬ 
ties will undoubtedly be determined when that 
I question comes before the Court in execution 
[proceedings, » 

(24) In the result, we allow this appeal, set 
aside the decree of the trial Court and decree 
the plaintiff’s suit; the decree, however, will not 
be as against respondent 5, namely. Kushumbari 
Dass in respect of whom there has been an 
abatement of the appeal by virtue of a previous 
order of this Court. The appellant will be en¬ 
titled to get the costs of this litigation from the 
respondents. 

B/D.H. Appeal allowed. 
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RAGHUBAR DAYAL J. 

Shafi Ahmad and another, Applicants v. 
State and another. Opposite Party. 

Misc. Case No. 2600 of 1951, DA 10-9-1952. 
U. P. Panchayat Raj Act (26 of 1947), Ss. 52 
(c) and 85 — ‘Case’. 

It is not open to sub-Divisional Magis¬ 
trate to maintain the conviction for one 
offence and set aside the jurisdiction of 
the Panchayati Adalat with respect to the 
proceedings resulting in the conviction of 
the applicants for the other offence. 

(Para 2) 

Kedar Nath Sinha, for Applicants; Batuk Lai, 
for Opposite Party. 


(liaghubar Dayal J.) A. I. R, 

ORDER: The applicants were tried by a Pan¬ 
chayati Adalat and convicted of the ofiences under 
Ss. 447 and 352, L P. C. and sentenced to a fine 
of Rs. lo/- each for each oilence. On revision, 
the Sub-divisional Magistrate set aside the order 
of conviction under S. 352, I. P. C„ holding that 
it was wrong; out ne did not quash the conviction 
of the applicants under S. 447, I. P. C. They, 
therefore, apply to th.s Court under Article 227 of 
the Constitution for the quashing of tne convic¬ 
tion under S. 447, I. P. C. 

(2) The jurisdiction of the Sub-Divisional Magis¬ 
trate under S. 85 of the Panchayat Raj Act is ii- 
m.ted to his cancelling the jurisdiction of the 
Panchayati Adalat with regard to any case, suit or 
proceeding if he finds that there had been a mis¬ 
carriage of justice. If he finds that there was 
a miscarriage of justice, he is not given the power 
to pass the order which he considers to be correct 
on the basis of the material on record. It appears 
that the Act contemplates that once it is esta¬ 
blished to the satisfaction of the Sub-Divisional 
Magistrate that there had been miscarriage of 
justice the proceedings of the Panchayati Adalat 
be treated as null and void, its jurisdiction be¬ 
ing cancelled so that the complainant, if so ad¬ 
vised, might take the benefit of sub-s. (2) of S. 

85 of the Act and fiie a fresh complaint in respect 
of that case. The fact that the Sub-Divisional 
Magistrate found the conviction of the applicants 
under S. 352, I. P. C. to be bad in law amounts 
to a finding that there had been miscarriage of 
justice. It would follow therefore that the only 
order which the Sub-Divisional Magistrate could 
have passed by virtue of the power given to him 
under S. 85. Panchayat Raj Act, was an order 
cancelling the jurisdiction of the Panchayati 
Adalat with regard to this case, leaving it free to 
the complainant to file a fresh complaint with re¬ 
gard to these offences in a competent court. 

It was not open to him to maintain in a way 
the conviction for one offence and set aside the 
jurisdiction of the Panchayati Adalat with res¬ 
pect to the proceedings resulting in the conviction 
of the applicants for the other offence, under S. 
352, I. P. C. The proceedings before the Pan¬ 
chayati Adalat were one just as the complaint was 
one and the case was one. It is true that the 
word "case” defined in cl. (c) of sec. 2 of the Act 
is to the effect that 

" 'Case' means a criminal proceeding in res¬ 
pect of an offence triable by a Panchayati Adalat”; 
and this definition may be open to the interpreta¬ 
tion that a case with respect to several offences 
against an accused amounts to there being several 
proceedings each of which is with respect to one 
particular offence. I am. however, of opinion that 
this would not be the correct interpretation of the 
word "case” as defined in this Act. There are 
no separate proceedings with respect to each of 
the offences made out on the allegations concern¬ 
ing the events of any particular transaction. It 
is only the result of the legal provisions that the 
act consisting of certain activities amounts to one 
offence and the act consisting of some other acti¬ 
vities makes out a different offence. 

It would be also very embarrassing in the trial ~ 
for the different offences if the proceedings with 
respect to each offence be held to be a separate 
case and they happen to be tried seppately by 
different courts, as there is a probability of tne 
same evidence being open to scrutiny in the 
different courts; thus leading to a possibility of 
different judgments. I am. therefore, of opinion 
that the word "case” means a criminal proceeding 
in respect of the incidents complained of irrespec¬ 
tive of the fact whether the incidents make out 
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one particular offence or several offences, and 
that therefore, when miscarriage of justice takes 
place with respect to the conviction of an accused 
about a certain offence that should affect the en¬ 
tire trial and lead to the auashing of the jurisdic¬ 
tion of the Panchayati Adalat with respect to the 
entire case. 

( 3 ) I, therefore, allow this application, set aside 
the order of the Sub-Divisional Magistrate and 
order the Sub-Divisional Magistrate to pass the 
correct order in the light of what I have observed 
above, keeping in view that it has been held by 
the Sub-Divisional Magistrate in revision that 
there had been miscarriage of justice in so far as 
the applicants had been wrongly convicted of the 
offence under S. 352, I. P. C. 

Q/D.H. Application allowed. 


A. I. R. 1953 ALL. 5G5 (Vol. 40, C. N. 279) 
(LUCKNOW BENCH) 

(FULL BENCH) 

SAPRU, MUKERJI AND CHATURVEDI JJ. 

Baij Nath & another, AppeUants-Defendants 
v. Ram Bharose and others, Plaintiffs-Respon- 
dents. 

Second Rent Appeal No. 40 of 1946, D/- 
10-4-1953. 

Civil P. C. (1908), O. 22, Rr. 3 and 11 and 
0. 41, R. 4 — Appeals by defendants on com¬ 
mon ground — Appeal by one of them abating 
— Effect on other appeals. 

If, in a suit a plaintiff makes a claim 
against a number of defendants on common 
grounds and all the defendants also contest 
the suit on common grounds and the suit 
is decided in favour of the plaintiff against 
all the defendants, an appeal filed by all the 
defendants can be heard in favour of the 
remaining defendants after one of the ap¬ 
pealing defendants has died during the 
pendency of the appeal and his legal repre¬ 
sentatives have not been brought on the 
record so that his appeal has abated, only 
if the rights and interests of the surviving 
defendants were not joint and indivisible 
with those of the deceased defendant, and 
in the event of the success of the appeal, 
it does not lead to two inconsistent and 
contradictory decrees. 

While the appeal of the remaining 
defendants can be heard, the decision in it 
will not enure to the benefit of the legal 
representatives of the deceased defendant- 
appellant. (Para • 25) 

Scope and applicability of O. 22, Rr. 3 
and 11 and O. 41, R. 4, discussed. 25 All 
27, AIR 1930 All 211 (2), AIR 1944 All 
240, AIR 1950 All 1, Considered; AIR 1923 
All 211, 43 Cal WN 1088, Distinguished. 
AIR 1941 Oudh 219 (FB), AIR 1949 Nag 
91, Relied on. (Paras 10, 11, 13) 

Anno: Civil P. C., O. 22, R. 3 N. 3, 23; R. 11 
N. 3; O. 41, R. 4 N. 8. 

Mohd. Ayub and Hyder Husain, for Appel¬ 
lants Nos. 2 and 3; H. N. Misra, for Respondent 

Wv, A* 

CASES CITED: 

(A) (’02) 1902 All WN 171: 25 All 27 

r ® 1930 AU 211 (2): 125 In d Cas 591 

(C) (’44) AIR 1944 AU 240: 

ILR (1944) AU 344 

(D) (’50) AIR 1950 AU 1 


(E) (’23) AIR 1923 All 211: 45 All 286 

(F) (’19) AIR 1919 Cal 410: 53 Ind Cas 543 

(G) ('40) AIR 1940 Pat 346: 19 Pat 870 (FB) 

(H) (’34) AIR 1934 All 1029: 153 Ind Cas 356 

(I) ('28; AIR 1928 Lah 572: 10 Lah 7 (FB). 

(J) ('25; AIR 1925 Bom GOO: 27 Bom LR 91 

(K) (’34) AIR 1934 Lah 206: 15 Lah 667 

(L) (’41) AIR 1941 Oudh 219: 16 Luck 515 (FB) 

(M) (’36) AIR 1936 Oudh 209: 1935 Oudh WN 
297 

(N) (’27) AIR 1927 All 311: 100 Ind Cas 346 

(O) (’39) 43 Cal WN 1088 

(P) (’50) AIR 1950 Cal 59 

(Q) (’05) 9 Cal WN 1061 

(R> (’28) AIR 1928 Cal 184: 32 Cal WN 299 
(S) (’49) AIR 1949 Nag 91: 

ILR (1948) Nag 509 

SAPRU J.: The question which has been re¬ 
ferred by a learned single Judge of this Court 
to the FuU Bench is as follows: 

"If. in a suit, a plaintiff makes a claim against 
a number of defendant; on common grounds 
and all the defendants also contest the suit on 
common grounds and the suit is decided in 
favour of the plaintiff against all the defen¬ 
dants, can an appeal filed by all the defen¬ 
dants be heard in favour of the remaining 
defendants after one of the appealing defen¬ 
dant; has died during the pendency of tire 
appeal and his legal representatives have not 
been brought on the record so that his appeal 
has abated; and further, if the appeal of the 
remaining defendants can be heard, would the 
decision in it enure to the benefit of the legal 
representatives of the deceased defendant- 
appellant?” 

(2) In order to under;tand precisely how the 
point has arisen, it is desirable to give a few 
facts relating to these cases. The principal 
defendants in the suit out of which the two 
appeals arise were Braj Bhukhan (now dead), 
Baij Nath and Bhairon. The plaintiffs’ suit 
was for possession of property alleged to have 
been taken wrongly into their possession by the 
defendants Braj Bhukhan, Baij Nath and Bhairon. 
The case put forward by the plaintiff-respondents 
was that in a partition the plots over 
which they were claiming possession were aUotted 
to patti; Bhagwan Dutt and Dudhnath and that 
they were the proprietors of those pattis. Their 
case further was that in pursuance of that parti¬ 
tion decree they obtained delivery of possession 
over the plots in the year 1937. Despite the 
decree in their favour at that time, however, 
some of these plots continued in posses fion of 
the defendants, so that the delivery of posses¬ 
sion in respect of them was merely of a formal 
character. In these circumstances, the plaintiff- 
respondents had to bring a suit and in execution 
of the decree passed in that case, they were 
able to obtain actual possesion over the plots 
over which delivery had actually not been given, 
some of the plots having been actually delivered 
at the time of delivery of possession in 1937. 
Thus their case was that after the decree in that 
suit had been executed in respect of some of the 
plots, they came into possession of all the plots 
in dispute. It is alleged by the plaintiff; that 
in June 1942 they were dispossessed from all 
Uiese plots by the three defendants Braj Bhukhan 
Baij Nath and Bhairon. Consequently the suit 
out of which these two appeals arise was brought 
by them for possession. 

(3) The suit was re fisted by the defendants 
on grounds common to tl\em all. A joint written 
statement was filed. The first plea taken by 
them was that the plots appertained to natn 
Braj Bhukhan of which the PP tSeedefendants 
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were the proprietors and did not appertain either 
to patti Bhagwan Dutt or to patti Dudhnath. It 
may be pointed out that from para. 16 of their 
written statement it appears that their case was 
that they were holding possession of the piots 
separately and that* their rights too were 
separate. In other words their ca;e was that they 
were not joint tenants, but tenants in common, 
i.e. tenants with separate and separable interests 
in the property. The second line of defence was 
that the three defendants had, in any case, been 
in possession of them for more than 12 years 
before the institution of the suit and had for that 
reason perfected their title by adverse posses¬ 
sion. A third line of defence was that the suit 
was barred by limitation as the plaintiffs had 
been dispossessed more than three years before 
the institution of the suit, the period of limita¬ 
tion for a suit for possession under S. 180, U. P. 
Tenancy Act, being only three years. On the 
question as to whether the defendants were 
holding possession on the plots separately and 
their rights were separate, no issue seems to have 
been framed by the learned Munsif. On all the 
points raised the findings of the lower appellate 
Court were in favour of the piaintiff-respondents 
and against the defendants. Thereafter the 
present three defendants, viz. Braj Bhukhan, Baij 
Nath and Bhairon preferred the present appeals 
to this Court. During their pendency one of the 
defendant-appellants Braj Bhukhan died. An 
attempt was made by his heirs and legal repre¬ 
sentatives to have themselves brought on the 
record, but it proved abortive as this Court held 
that their application for substitution had been 
filed beyond time, it having been further held 
that the legal representatives left by Braj 
Bhukhan were not on the record. On these 
findings this Court passed an order declaring the 
appeal in so far as it affected Braj Bhukhan 
to have abated. 

(4) When the appeal of the other two defen¬ 
dants came up before this Court, a preliminary 
objection was taken to the effect that the order 
of abatement in the appeal filed by Braj Bhukhan 
affected the rights of the other appellants to 
prosecute their appeal. Thereupon the learned 
single Judge decided to refer the question men¬ 
tioned above to a Full Bench. The learned single 
Judge in his referring order went into the ques¬ 
tion whether in this particular case the right 
claimed by all the three defendants was a joint 
right or not. His conclusion was that all the three 
defendants were co-sharers and that the right 
claimed by them "had been acquired in their 
capacity a> co-sharers in patti Braj Bhukhan. He 
did not address himself to the question whether 
the right claimed by them as co-sharers and 
owners was a right of joint tenancy or tenancy 
in common. In his judgment he has emphasised 
that the possession which was claimed to be 
adverse possession leading to perfection of title 
in these plots was claimed by all the three 
defendants in their capacity as co-sharers in patti 
Braj Bhukhan. He has further emphasised that 
the third ground, viz., that of dispossession more 
than three years before the institution of the 
suit was also a common ground of all the three 
defendants, the suggestion being that they had 
dispossessed the plaintiffs jointly. The difficulty 
in which the learned single Judge found himself 
was that if the findings against Braj Bhukhan as 
a result of the abatement of his appeal have to 
be treated as having become final between 
Braj Bhukhan and the plaintiff-respondents, an 
entertainment of the appeal of Baij Nath and 
Bhairon could possibly result in inconsistent 
findings with the findings which have acquired 
finality between Braj Bhukhan and the plaintiff- 
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respondents. He noticed that the question of the 
applicability of O. 41 R. 4 was not free from 
difficulty as it had given rise to a divergence of 
view between Courts in this country. In parti¬ 
cular he found that tty* views taken by a Bench 
ol this Court in — ‘Ram Sewak v. Lambar 
Pande’, 25 All 27 (A), though accepted as correct 
in — ‘Snahzad Singh v. Ram Ugrah Singh', AIR 
1930 All 211 (2) (B) and approved of in — 
‘Thakur Prasad v. Ram Khelawan’, AIR 1944 
All 240 (C), and by a learned single Judge of 
this Court in — ‘Mst Krishna Dei v. Governor- 
General in Council*, AIR 1950 All 1 (D), were in¬ 
consistent with the views expressed by a Bench 
of this Court in — ‘Ambika Prasad v Jhinak 
Singh', AIR 1923 All 211 (E), and a Bench of 
the Calcutta High Court in — ‘Balaram Pal v. 
Kany *ha Mashi', AIR 1919 Cal 410 (F). In parti¬ 
cular the learned Judge found that the opinion 
expressed by the Full Bench of the Patna High 
Court in — ‘Ramphal Sahu v. Satdeo Jha’, AIR 
1940 Pat 346 (FB) (G), was irreconcilable with 
that taken in — ‘25 All 27 (A)*, and needed to be 
fully considered by a Full Bench. On his refer¬ 
ence this Full Bench was constituted to express 
its opinion on the points referred to it by him. 

(5) Learned counsel for the parlies have argued 
this case with commendable thoroughness and we 
now propose to state our views on the various 
points which have been raised in this case 
Before coming to the exact scope of O. 41, R. 4 
we would like to refer to O. 22, R. 4 (1) which 
lays down as follows: 

“Where one of two or more defendants dies and 
the right to sue does not survive against the 
surviving defendant or defendants alone, or a 
sole defendant or sole surviving defendant dies 
and the right to sue survives, the Court, on an 
application made in that behalf, shall cause 
the legal representative of the deceased de¬ 
fendant to be made a party and shall proceed 
with the suit.” 

Sub-rule (2) of this rule enables the legal repre¬ 
sentative of the deceased defendant to make any 
defence appropriate to his character. Sub-rule 
(3) lays down: 

“Where within the time limited by law no 
application is made under sub-r ( 1 ). the suit 
shall abate as again >t the deceased defendant.” 
Now it is well known that the right to sue 
includes the “right to appeal” when a party dies 
pending appeal vide — ‘Ram Sarup v. Jagdish 
Namin', AIR 1934 All 1029 (H). On a proper reading 
of the rule, the position seems to be that on the 
death of one of the defendants, the question of 
bringing his legal representatives on record will 
arise only if the right to sue survives. That is 
to say if the rights of the decea'»ed were per¬ 
sonal -to him, the right to sue will not survive 
to or against his legal representatives on the 
maxim 'actio personalis moritur cum persona’ — 
a personal right of action dies with the person. 
If. however, right to sue survives, then we have 
to find out whether the surviving defendants are 
such persons as could represent the deceased or 
in other words, whether the rights of the dying 
defendant vest in the surviving defendants. If 
the right to sue vests in them, no question of 
any abatement arise >. Only the name of the 
deceased defendant is deleted and the case or 
appeal proceeds. Where the surviving defendants 
do not represent the deceased, the necessity of 
bringing hh legal representatives arises, and as 
laid down in sub-r. 3. if the legal representatives 
are not brought on record within the time 
limited by law. the suit or appeal shall abate 
only as against the deceased defendant. In this 
case as Brij Bhukhan’s legal representatives were 
not brought on record within time, the appeal 
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lias abated, and the decree of the lower Court has 
become final as against Brij Bhukhan. This partial 
abatement gives rise to the question whether a 
partial abatement can render the whole appeal 
ineffective and if so in what circumstances. The 
question in other words is whether partial abate¬ 
ment can ever operate as an abatement of the 
whole appeal. It is to this question that I pro- 
I pose to confine myself at present. 

(6) It may be pointed out at the very^ outset 
that the words “as against the deceased defen¬ 
dant” were introduced in sub-r. (3) of R. 4 of 
O. 22 by the new Code of Civil Procedure in 
1908, as there had been some controversy due 
to the absence of these words in the correspond¬ 
ing S. 368 of the Code of 1882 as regards the 
question whether the suit or appeal would abate 
not only against the deceased defendant or res¬ 
pondent but as a whole. The relevant portion of 
S. 368 of the old Code ran as follows: 

“When the plaintiff fails to make such applica¬ 
tion within the period prescribed therefor, the 
suit shall abate, unless he satisfies the Court that 
he had sufficient cause for not making the 
application within such period.” 

(7) Reference may be made on this part of the 
case to the Full Bench case of — ‘Sant Singh 
v. Gulab Singh’, AIR 1928 Lah 572 (I). 

(8) The facts of the Lahore case were that a 
suit was instituted by the vendor’s sons on the 
basis of a registered deed of sale for a declaration 
to the effect that the sale had not affected 
their reversionary rights after the death of the 
vendor, namely one Kharak Singh. During the 
pendency of the appeal one of the vendees died 
and no application having been made to bring 
his representatives on the record within the time 
allowed by law. on the expiry of 90 days the 
appeal automatically abated. An application to 
set aside the abatement by the plaintiffs on the 
ground of want of knowledge of the plaiptiff’s 
death having been rejected, the order of abate¬ 
ment against one of the vendees became final. - 

On these facts it was contended on behalf of 
the respondents who were the plaintiffs in the 
suit that the appeal must be dismissed in its 
entirety. The contention put forward was that 
the sale impugned wa> joint in favour of the 
four vendees and that in case the appeal was 
accepted against the remaining defendants, there 
would be two contradictory decrees on the record 
of the Court with regard to the same sale On 
these facts the view taken by the Full Bench of 
the Lahore High Court was that the appeal 
had not abated in toto, but could proceed against 
the remaining defendants. The principle laid 
down in the case was that where the Interest 
of the deceased respondent in the subject-matter 
of the appeal was separate from those of the 
surviving respondents (the shares having been 
defined in the sale-deed), it could not be said 
that the decree of the lower appellate Court, if 
in favour of the appellant, would prove ineffective 
or inconsistent with that part of the lower 
Court'! decree which had become final upon the 
abatement of th e appeal qua the deceased. It was 
held that the appeal did not abate in its 
entirety but could proceed against the surviving 
respondents. Jto the words of Shadi Lai, C. J.: 
Whether the appeal can, or cannot, pro eed in 
the absence of the legal representative of the 
deceased respondent must depend upon the 

each , cas , e; and {t is not Possible to 
& eneral application. It is 
if the action, which has given rise 
ImniwdiK ba™ been brought without 

PP 011 who has died his death 
affects only the interest, if any, which he had 


in the litigation, but it cannot prevent the 
determination of the rest of the claim.” 

Shadi Lai C. J. went on to observe: 

"The test often adopted in such cases is whe¬ 
ther in the event of the appeal being allowed 
as against the remaining respondents, there 
would or would not be two contradictory decrees 
in the same litigation with respect to the same 
subject-matter. It is a matter of common- 
sense that the Court should not be called upon 
to make two inconsistent decrees about the 
same property, and in order to avoid conflict¬ 
ing decrees the Court has no alternative but 
to dismiss the appeal as a whole. If, on the 
other hand, the success of the appeal would 
not lead to such a result, there is no valid 
reason why the Court should not hear the 
appeal and adjudicate upon the dispute between 
the parties who are before it.” 

A large number of authorities appears to have 
been cited in that case but the learned Chief 
Justice did not consider it necessary to go into 
them, though they are review^ by the other 
learned Judges who constituted the Bench. 

(9) So far there is no difficulty and it is con¬ 
ceded even by Harries C. J. in — ‘AIR 1940 Pat 
346 (FB) (G). that O. 22, Civil P. C„ provides 
a complete code to deal with the questions which 
arise by reason of the death of one of the parties 
to an appeal and that the appeal will abate only 
as a whole 

“if the case is of such a nature that the* 
appeal cannot proceed in the absence of the 
legal representatives of the deceased appellant.” 

(10) The complication is introduced by O. 41, 
R. 4 which in sequence comes after O. 22, R 4. 
Order 41, R. 4 lays down: 

"Where there are more plaintiffs or more defen¬ 
dants than one in a suit, and the decree 
appealed from proceeds on any ground common 
to all the plaintiffs, or to all the defendants, 
any one of the plaintiffs or of the defendants 
may appeal from the whole decree, and there¬ 
upon the appellate Court may reverse or vary 
the decree in favour of all the plaintiffs or 
defendants, as the case may be.” 

Obviously, this rule does not apply to different 
appeals on a common ground unless they have 
been consolidated. See — ‘Amarsangji v. Desai 
Umed\ AIR 1925 Bom 290 (J). But it does 
apply to a case where the decree proceeds on 
any ground common to all the plaintiffs or to 
all the defendants. It does lay down a discre¬ 
tionary rule for the guidance of the Court that 
where, for example, the Court of first instance 
finds in favour of the possession of a party 
and that party was dispossessed by three persons 
who were defendants in the suit and who put 
up a joint defence and only one of them appeals 
from the decree, the decree may be reversed 
not only in favour of the party who has appealed 
but also in favour of those defendants who have 
preferred no appeal. 

_ i •, . ^ ^J R. 4 are, and im-i 

portant as it is for the Courts not to cut down 
the vast discretion with which it vests them, it 
strikes us that the power of the appellate Court 
under this section is restricted to reversing or 
varying decree in favour of only those who are 
plaintiffs or defendants, as the case may be In 
cases where there are more plaintiffs or defen-1 
dants in the suit and the decree is passed! 
*f“™t l he 'defendants, the appealing defendant! 

S SnR? I !f s *“l 1 ? )ked “ pon M representatives 
Si defendants This rule would seem to 

be similar in principle to O 1 R s It strifes 
us. however, that it cannot be said that thl 
defendant who appeals and after toe piSSnSJ 
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of the appeal dies and against whom on the 
failure of his co-appellants or of his heirs or 
legal representatives to apply within the time 
allowed for substitution, an order of abatement 
has been passed, can by any fiction of law be 
treated on a par with a defendant who has not 
appealed at all. The fact cannot be got over 
that he joined in preferring a common appeal, 
that thereafter he died, that thereafter his legal 
heirs or representatives and the other defendants- 
appellants did not choose to have his heirs and 
legal representatives brought on the record. It is 
dear that a decree obtained after the death ol 
a deceased respondent cannot bind the repre¬ 
sentatives of the deceased unless they have been 
made parties to the suit in which it was pro¬ 
nounced. We do not think O. 41 R. 4 can have 
any application to a case where one of the 
defendants has ceased lx> exist and his heirs and 
legal representatives are not on the record and 
Indeed the Court has declared on a belated appli¬ 
cation by them that the suit has abated as 
against him. 

(11) From the' very wordings of O. 41, R. 4 it 
would seem that this rule was intended to be 
applicable to only such cases where all the plain¬ 
tiffs or defendants were alive and only one or 
more of them had cared to appeal from the 
decree. To go further than this would be to 
hold that O. 41 cither overrides or creates an 
exception to O. 22, rules 3 and 11 and autho¬ 
rises the Court in effect to set aside an abate¬ 
ment and to reverse or vary a decree which has 
become final against the deceased appellant. It 
is obvious that O. 41, R. 4 does not in express 
terms override O. 22, rules 3 and 11. We cannot 
understand how it can be said that it overrides 
them by necessary implication. It is fair to 
assume that had the legislature intended that it 
should override the rules referred to above, it 
would have expressed itself in clear terms to 
that effect. On this part of the case we are 
unable to agree with the proposition that there 
is no difference in principle between a case where 
only some of the defendants have appealed and 
the case where all had originally appealed and 
one had died during the pendency of the appeal 
and no steps had been taken to bring the names 
of the heirs or personal representatives of the 
deceased appellant on to the record. 

(12) We may on this part of the case quote 
Harries C. J — ‘AIR 1940 Pat 346 at p. 347 (G)‘: 

"The wording of O. 41, R. 4, Civil P. C., sug¬ 
gests that the rule was intended to apply to 
cases where all the plaintiffs or defendants 
were alive and that only one or more of such 
plaintiffs or defendants had appealed from the 
decree. The rule lays down that in such a case 
the Court may reverse or vary the decree in 
favour of all the plaintiffs or defendants in the 
suit as the case may be provided that the 
decree appealed from proceeded on any ground 
common to all the plaintiffs or defendants. The 
words 'and thereupon the appellate Court may 
reverse or vary the decree in favour of all the 
plaintiffs or defendants, as the case may be’ 
suggest that all the plaintiffs or defendants are 
alive at the time when the decree of the appel¬ 
late Court is passed. The wording of the rule 
does not appear to me to be appropriate to a 
case where one of the plaintiffs or defendants- 
appellants has died during the pendency of the 
appeal. A plaintiff or defendant-appellant who 
has died during the pendency of the appeal 
can no longer be regarded as a plaintiff or 
defendant in the suit, and the rule does not 
state in terms that the decree may be reversed 
or varied in favour of all the plaintiffs or 
defendantr or their personal representatives or 


representatives in Interest. The reversal or 
variation can only be made in favour of the 
plaintiffs or defendants and that suggests that 
it cannot be made in favour of the personal 
representatives of a deceased plaintiff or defen¬ 
dant." 

In these circumstances whether the appeal has or 
has not abated as a whole will depend upon 
considerations other than the provisions of O 41 
R. 4, Civil P. C. 

(13) It must further be pointed out that the 
words of O. 22 R. 3 (2), Civil P. C. are of a man¬ 
datory character, O. 41, R. 4 cannot be held to 
enunciate a principle which governs other rules 
or provisions in the Code. Under O. 41, R. 4, the 
Court has been given certain powers only. They 
cannot be extended beyond those contemplated 
by the legislature. To do so would in effect 
amount to legislation. There is no reference to 
abatement in O. 41, R. 4. That is a separate 
matter which has been dealt with in a separate 
part of the Code. Order 41, R. 4 cannot, there¬ 
fore, be applied in such a manner as to negative 
the very specific provisions which have been 
laid down in the Code regarding abatement. Re¬ 
ference may be made on this part of the case 
to the case of — 'Amin Chand v. Baldeo Sahai- 
Ganga Sahai', AIR 1934 Lah 206 (K), where a 
later provision of a statute is intended to over¬ 
ride an earlier portion, the legislature takes 
care to state it clearly. This has not been done 
and we cannot by implication hold that O. 41, 
R. 4 was intended to be used for purposes of 
setting aside orders of abatement validly passed. 

It further strikes us that where a valued right 
has accrued the provisions of O. 41, which enable 
a Court in appeal to add new parties, should 
not be applied. Whether the interests of the 
three defendants were separate or separable, 
(though they claim to be tenants in common of 
a patti), was a question on which no specific 
issue was framed and on which we do not think 
it proper in this case to express any opinion. 

(14) Having stated the conclusion at which we 
have arrived, we shall now proceed to review 
briefly some of the more important cases which 
were cited at the Bar. We shall first deal with 
the cases of our own Court. The first case to 
which attention may be drawn is that of — '25 
All 27 (A)'. In considering this case it has to be 
remembered that sub-rule (3) of R. 4 of O. 22, 
Civil P. C. is not exactly in the same words as 
was S. 368 of the old Code. Sub-rule (3) of 
the present Code runs as follows: 

"Where within the time limited by law no 
application is made under sub-rule (1), the suit 
shall abate as against the deceased defendant." 
In the old Code the words "as against the de¬ 
ceased defendant" did not occur. The sub-rule 
as it stood in the old Code merely provided 
that where no such application is made, the suit 
shall abate. It was the absence of these words 
in S. 368 that led to the contention in numerous 
cases that where no application is made to bring 
the legal representatives of a deceased defen¬ 
dant or respondent on the record within the 
period of limitation, the suit or appeal abated 
not only against the deceased defendant or res¬ 
pondent, but as a whole. This contention did ' 
not find favour with the Courts which were 
inclined to hold that a distinction should be 
made between case3 in which a suit or appeal 
could proceed in the absence of the legal re¬ 
presentatives and those in which it could not. 
The view was held that in the former class of 
case the suit W’ould abate only as against the 
deceased defendant or respondent. In the latter 
case it would abate as a whole. Sub-rule 3 has 
clarified the position and makes it plain that 
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Tshpre no application is made to bring the legal 
reDresentatives on the record within the time 
limited by law, the suit shall abate only against 
the deceased defendant or respondent and not 
necessarily as a whoie. Sub-rule (3> was enacted 
to give legislative recognition to the current of 
authority at the time when the Code came to 
be revised. The consistent trend of a .thori y s 
in the direction of the view that where the suit 
4j s of such a nature that it can proceed without 
the legal representatives of the deceased deicn- 
dant or respondent being brought on the record, 
the suit or appeal shall abate only against the 
deceased defendant or respondent. 

It is in this context that the decision in — 
‘25 All 27 (A)', must be viewed. It was in 
these circumstances that the aid of S. 544 which 
corresponds to O 41. R. 4 was invoked at the 
time-when — *25 All 27 (A)’, came to be decided. 
It may further be mentioned that the view of 
this Court in a number of cases used to be that 
tho provisions of S. 368 had application only to 
the case of the death of a respondent who was 
a defendant in the Court and it was not incum¬ 
bent on the legal representatives of the e eased 
defendant to implead the legal representatives of 
a deceased plaintiff-respondent. The settled view 
now is that the rule applies both in cases of 
death of a respondent whether a plaintiff or 
defendant in the original suit. The position, 
therefore, i> that the question whether the abate¬ 
ment is partial or total will be dependent on the 
nature of the right claimed in the suit. In the 
case of an appeal the decision will have to be 
with reference to the nature of the decree 
appealed against. 

(15) In — ‘25 All 27 (A)\ the suit out of which 
, the appeal arose was one for a partition of cer- 
* tain immoveable property belonging jointly to 
the parties. The claim was decreed by the 
Court of first instance on a ground common to 
all the defendants. From that decree only six 
of the defendants appealed. While the appeal 
was pending one of them died. Thereupon an 
application was made by his widow on behalf of 
her minor children that they should be made 
parties to the appeal as his legal representatives. 
That application was rejected on the ground that 
it was made after the period qf limitation had 
expired, the learned Judges holding that the 
appeal against the deceased appellant had abated. 
On these facts it was observed that the decision 
of the case turned upon the question whether 
the right to appeal survived to the surviving 
appellants. It was pointed out that inasmuch as 
each of the surviving appellants could have 
appealed separately, the surviving appellants 
were competent to appeal, notwithstanding the 
death of one of the parties, who joined them in 
making the appeal. It is further to be noticed 
that it was on the basis that as each of the 
several plaintiffs or defendants could have pre¬ 
ferred an appeal if he had so chosen. The mere 
fact that they had joined together in filing one 
appeal would not result in the abatement of the 
appeal as a whole if upon the death of any one of 
them the right of appeal survived to the other 
^appellants. No doubt S. 544 which corresponds 
with O. 41, R. 4, was invoked in aid. The argu¬ 
ment that the obligation to implead the legal 
representatives was greater in this case inasmuch 


appellant is brought upon the re-ord within, 
limitation, can only have the effect of cauS*ng 
the appeal to aoate so lar as the ueceased 
appelant was concerned. This in effect is v.hat 
O. 22. R. 4 as enacted by the Civil Procedure 
Code in 1908 enables a Court to do and for 
this reason we cannot look upon this case now 
as an authority lor the proposition that in 
allowing the suit or appeal to proceed in the 
event of the suit or appeal having abated 
against one of the defendants where the right tc- 
sue survives, the Court was exercising the power 
given to it under S. 544 which corresponds, as 
has already been stated, with O. 41 R. 4. There 
is, in our opinion, no real conflict between the 
view that we are taking and that which found 
favour with the Bench deciding the case in — 
‘25 All 27 (A)\ 

(16) The second case to which attention may be 
invited is that reported in — ‘AIR 1930 All 211 (2- 
(B)\ In this case the plaintiff had sued for the 
recovery of possession of certain lands which 
had been leased to him by certain persons who 
were the defendants to the suit. In this case. 

— ‘25 All 27 (A)’, was referred to with approval 
by a learned Single Judge of this Court. The 
more important point about it, however, is that 
in the short Judgment which was delivered by 
the learned Single Judge, reference was made to 
the enactment by the legislature of O. 22, R. 3(2). 
viz. that where within the time limited by law 
no application is made under sub-r. (1) the suit 
shall abate so far as the deceased plaintiff is 
concerned. The learned Judge pointed out that 

— ‘25 All 27 (A)*, had been decided prior to the 
passing of the present Civil Procedure Code. 

(17) The third case to which reference may be 
made is the one reported in — ‘AIR 1944 All 
240 (C). In this case there had been a failure 
on the part of the defendant to implead the 
legal representatives of a co-defendant who was 
a pro forma defendant in the appeal. Malik J, 
(Now Malik C. J.) observed that he knew of no 
provision in the Civil Procedure Code which 
makes it ‘Obligatory for a defendant to implead 
his co-defendants as pro forma respondents in 
an appeal. We may say that we agree with 
this proposition. There is no reference in this 
case to the case reported in — ‘25 All 27 (A)\ 
for the obvious reason that this was a case of 
a pro forma defendant and it was unnecessary 
for the learned single Judge to consider whether 
that case had or had not been rightly decided. 

(18) The fourth case to which attention may 
be drawn is that of — ‘AIR 1950 All 1 (D)‘ This 
is a single Judge decision of this Court. F^om 
the judgment it appears that the plaintiffs sued 
for recovery of possession over two small plots 
of land marked in the map attached to the plaint. 
The common defence of all the three defendants 
to the suit was that the land did not belong 
to the plaintiffs at all, that indeed it was the 
property of defendant 1, he having acquired it 
by a sale deed in 1934. It further appears that 
adverse possession was earlier pleaded in the 
case. One of the respondents, having died and 
his legal representatives not having been brought 
on the record within the time allowed by law, 
it was pleaded that the appeal had abated as a 
whole. The learned Judge repelled this conten- 


fc 1 t^f^ Uves was , grea1this casetoasmuch tion as in his opinion the two persons had 
il WaS i? ne partlt on was J not acceptedl derived interest in the property, i.e, pos- 
the observation was made that the session through defendant l and all the three 
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as respondents The decision is based on the 
assumption that the death of one of the appel- 
iants, If no legal representative of th e deceased 


on these facts that the provisions of O 41 R. 4 
Civil P. c. applied and that defendant l’ alone 
was competent to appeal from the whole decree. 
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No reasons are given for this view and it is 
obvious that the learned Judge's view in that 
particular case was that th e right to sue had 
survived. The learned Judge does not seem to 
have considered the applicability of O. 22, R. 2. 

(19) The fifth case of — *AIR 1923 All 211 (E)\ 
where a contrary view appears to have been 
taken is distinguishable on the ground that the 
suits out of which the appeals arose were pre¬ 
emption suits and it is well-known that a right 
of pre-emption is a joint right exercisable not by 
any single person but all the pre-emption jointly. 
This case lays down that where one of several 
plaintiffs prefers an appeal in which the other 
plaintiffs are also interested. Rule 4 of O 41, 
Civil P. C. does not authorise the cause to 
proceed with the appeal without making the 
other plaintiffs parties thereto. The effect of 
allowing an appeal to be heard and a decree 
passed in ignorance of the death of one of the 
joint plaintiffs is to render the judgment and 
decree a nullity. 

This ruling, however, has no application where 
the legal representatives of a pro forma respon¬ 
dent are not brought on the record. No reler- 
-ence was made in this case to — *25 All 27 (A)’. 
Reliance was, however, placed upon a case re¬ 
ported in — ‘AIR 1919 Cal 410 (F), which is a 
decision of the Calcutta High Court, and in which 
it was held by the Bench delivering it that 
where one of several plaintiffs prefers an appeal 
In which the other plaintiffs are also interested, 
R. 4 of O. 41, Civil P. C., does not authorise 
him to proceed with the appeal without making 
the other plaintiffs parties thereto. In this case 
the appeal arose out of a suit brought by six 
plaintiffs for recovery of possession of a home¬ 
stead on declaration of their title thereto. The 
plaintiffs had pleaded a joint title, it being con¬ 
tended that the right to sue was one which did 
not survive to the surviving plaintiffs. One of 
the plaintiffs died during the pendency of the 
appeal and his heirs were not brought on the 
Tecord within the time allowed by law. The 
right being a joint right it was held that the 
right to sue was one which could not survive 
to the surviving plaintiffs separately. The suit 
having abated under R. 3 of O. 22. the other 
plaintiffs could not be authorized under O. 41 
R. 4 to proceed with the appeal. 

(20) We may also in this connection refer to 
the Full Bench case — ‘Ghulam Abbas v. Safdar 
Jah Zahid Ali Mirza', AIR 1941 Oudh 219 (FB) 
(L), which was a case under S. 4. Encumbered 
Estates Act. What appears to have happened in 
this case is that an application was presented 
to the Court under S. 4, Encumbered Estates 
Act. It was opposed by some of the creditors, 
the ground being that the applicants were not 
landholders within the meaning of the Encum¬ 
bered Estates Act. This objection prevailed with 
the Court. An appeal was filed thereafter by 
the applicants. While the appeal was pending 
one of the opposing creditors died. His legal 
representatives not having been brought on the 
record within the time allowed by law, it was 
held that inasmuch as the interests of the credi¬ 
tors were joint and indivisible and they could 
not be separated from those of the rest and the 
heirs of the deceased creditor were necessary 
parties the appeal must be deemed to have abated 
as a whole for otherwise it would lead to con¬ 
flicting and inconsistent decision with regard to 
the same subject-matter. The case of — ‘Ramjas 
Tewari v. Ram Lai Tewari’, AIR 1936 Oudh * 
■209 (M), was quoted with approval and the tests 
laid down were these: 

“Whether the interests of the defendants in the 
suit are joint and indivisible so that the inte- 
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rest of the deceased cannot be separated from 
those of the rest and ( 2 ) whether in the event 
of the appeal being allowed as against the 
remaining respondents, there would or would 
not be two inconsistent and contradictory 
decrees in the same case with respect to the 
same subject-matter." 

These are the tests, which we have indicated 
should be applied in this case and we agree with * 
the line taken by the learned Judges in that Pull 
Bench. It may be mentioned that the first test 
laid down by it is in harmony with the view 
which found favour in — ‘25 All 27 (A). On the 
second question — ‘25 All 27 (A)’, is silent for the 
simple reason that that point did not arise in 
that case. 

(21) Attention may also be drawn to the case 
of — ‘Mahamangal Rai v. Kishun Kandu',* AIR 
1927 All 311 (N), in which a learned single Judge 
of this Court held that the power vested in an 
appellate Court by O. 41, R. 4 to reverse or vary 
the decree appealed from in favour of all the 
plaintiffs or all the defendants is not restricted 
to cases in which the plaintiffs or defendants 
who have not appealed are made parties to the 
appeal. It was held that the power could be 
exercised by the appellate Court even if the 
plaintiffs or defendants who had not appealed 
were not made parties to the appeal. We have 
pointed out that the words of O, 41, R. 4 are of 
the widest character possible, but can it be in¬ 
ferred from the language employed that the 
legislature deliberately empowered the appellate 
Court to reverse or vary the decree in favour 
of all the plaintiffs or all the defendants, even 
where one of appealing defendant had died and 
th e suit against him had abated. It Is obvious , 
that every party to a suit has a right to appeal r 
against a decree by which he is aggrieved and 
the mere omission of other parties to the suit, 
who are equally aggrieved, not to join hands 
wi'h him in preferring an appeal cannot debar an 
appellate Court to grant an appropriate relief to 
the party who has appealed. But can it be said 
that a defendant who appealed and died during 
the pendency of the appeal, hi; heirs not having 
been brought on the record, continues to be a 
party at all. Obviously he has ceased to be a 
defendant and his heirs and legal representatives, 
assuming he has any. cannot be treated as if they 
were parties to the appeal or the suit. 

(22) In the case of — ‘Hafijul Hoque v. Altai 
Hossain’, 43 Cal WN 1088 (O), the position was 
that the sole defendant having died during the 
pendency of the appeal and only som e of his 
heirs haivng been brought on the record, the 
appeal was deemed to have abated as a whole. 
The basis of this decision was the interpretation 
of the term “legal representative" in O. 22, R. 3. 
Term legal representative was meant ’ to mean 
all the legal representatives. Order 41, Rn’es 4 
and 33 were not he’d to apply as obviously it 
was meant for cases where there were more 
paintiffs or more defendants than one in a suit 
and where the decree appealed from proceeded on 
any ground common to all the plaintiffs or all the 
defendants. This case, therefore, has no bearing, 
on the present case. 

(23) Another case which was relied upon was 
that of — ‘Mritunjoy Das v. Sm. Sabitrimoni 
Dasi’, AIR 1950 Cal 59 (P). Here again it may 
be noted that it was held that where there is 
an order of abatement already on record, O. 41, 

R. 4 cannot be attracted. Reliance was placed on 
— 'Protap Chandra v. Durga Charan’, 9 Cal WN 
1061 (Q) and — 'Naimuddin Biswas v. Mani- 
raddin’, AIR 1928 Cal 184 (R). 
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(24) We may further add that in — ‘Malobi v. 
Gous Mohamad’, AIR 1949 Nag 91 (S), the ob¬ 
servation was made by Sen J.: 

“that the wording of R. 4 of O. 41, Civil P. C., 
1908, suggests that the rule was intended to 
apply to cases where all the plaintiffs or defen¬ 
dants were alive and that only one or more 
of such plaintiffs or defendants had appealed 
from the decree. The rule does not state in 
i terms that the decree may be reversed or varied 
in favour of all the plaintiffs or defendants 
or their personal representatives or represen¬ 
tatives in interest. The rule cannot override, 
or create an exception to O. 22, Rr. 3 and 11, 
and in the case of one or more appellants 
dying, even where a decree proceeds on a 
ground common to all, the matter must be 
governed solely by the provisions of those latter 
rules.” 

“Order 41, R. 4 does not empower the 
appellate Court to set aside an abatement and 
to reverse or vary a decree which has become 
final against the deceased appellant." 

We may say that we are in agreement with this 
statement of the law. 

(25) We have invited attention to some impor¬ 
tant cases cited before us. It is unnecessary in 
our opinion to refer to other cases. We are 
clearly of the opinion that the answers to the 
questions postulated by the learned single Judge 
are as follows: 

1. If, in a suit, a plaintiff makes a claim against 
a number of defendants on common grounds and 
all the defendants also contest the suit on 
common grounds and the suit is decided in 
favour of the plaintiff against all the defendants, 
an appeal filed by all the defendants can be heard 
in favour of the remaining defendants after one 
dof the appealing defendants has died during the 
pendency of the appeal and his legal represen¬ 
tatives have not been brought on record so that 
his appeal has abated, only if the rights and 
interests of the surviving defendants were not 
joint and indivisible with those of the deceased 
defendant and in the event of the success of 
the appeal, it does not lead to two inconsistent 
and contradictory decrees. 

^ lle appeal of the remaining defen- 
* beard. th e decision in it will not 

nf tbP hJpo l . he le & al representatives 

of the deceased defendant-appellant 

trt ( ry e dir . ect . tha * our opinion should be sent 

to SiSft t Jud f ge ;J h0 win now proceed 
to apply It to the facts of this particular case. 

A/R.G.D. Questions answered. 
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S ^ 1 ^ 1 Desertion MnSlim Marriages Act (193! 

Wife going to her mother’s house with 
the consent of husband on the understand- 
t mg that she would remain there up to a 
certain date — Husband not calling her 
back after that date — Conduct of hufband 

H? ?h a ^° Unt -*u t0 deserti on of his wife — 
Husband neither paying her maintenance 

Wifp P hIi f a rm ‘ ng ™ arital obligations — 
Wife held was entitled to decree for divorce. 

S.^N 2 iSSOlution o£ Muslim Marriages Ai 
M. A. Kazmi, for Appellant. 


AGARWALA J. : This is a defendant’s ap¬ 
peal arising out of a suit for dissolution of 
marriage under the Dissolution of Muslim 
Marriages Act (8 of 1939). The respondent, 
Srimati Hamidan, sued the appellant for dis¬ 
solution of her marriage alleging that the de¬ 
fendant was given to gambling and prostitu¬ 
tion, that he habitually maltreated her, that 
he failed to maintain her for two years be¬ 
fore suit and lastly that he failed to perform 
his marital obligations towards her within the 
last three years. The defendant denied that 
he was given to gambling or prostitution or 
that he maltreated her. He pleaded that the 
plaintiff-respom’ent had herself left his house 
and gone to live with her mother and there¬ 
after refused to come back to him. and, there¬ 
fore, he was not bound to maintain her and 
that for the same reason he was prevented 
from performing his marital obligations to¬ 
wards her 

(2) The defence was accepted by the learn¬ 
ed Munsif and the suit was dismissed. On 
appeal, the lower appellate Court agreed with 
the Munsif that the plaintiff-respondent had 
failed to prove that the defendant-appellant 
had habitually maltreated her or that he was 
given to gambling or prostitution, but it was 
of the opinion that the defendant had failed 
to maintain the plaintiff and to perform his 
marital obligations towards her for over three 
years. What it found .was that the plaintiff 
had gone to her mother’s house with the de¬ 
fendant’s consent on the understanding that 
she would return after Eid. that this was four 
years before the suit, that the defendant never 
called her after Eid, that, indeed, he went 
away from Mathura, where the parties resided, 
to Agra and remained there for over four 
years and during this period he never sent for 
his wife and never sent her any maintenance 
till she gave notice intimating to him that she 
would claim dissolution of her marriage with 
him, and that after the receipt of this notice 
some money was sent by the defendant to the 
plaintiff but even then he did not write to hex 
to come and live with him. On these facts 
the lpwer appellate Court came to the conclu¬ 
sion that the conduct of the defendant- appel¬ 
lant showed that he did not want her to come 
back to him and had indeed deserted her. It 
also found that the defendant paid no main¬ 
tenance to the plaintiff and did not perform 
his marital obligations towards her. In the 
result the lower appellate Court decreed the 
plaintiff’s suit. 

(3) This appeal came up in the first instance 
before our learned brother. Gurtu, who consi¬ 
dered that the case should be decided by a 
Bench as it involved an important question of 
law. 

(4) Before us learned counsel for the defen¬ 
dant-appellant has strongly urged that once it 
was found that the wife had gone away from 
the husband to her mother’s house and did not 
return to her husband, it could not be main¬ 
tained that the husband had deserted her. The 
argument is based on a misunderstanding of 
the findings of fact recorded by the Court be¬ 
low. It is not a case in which the wife with¬ 
out the consent of the husband leaves him and 
does not return to him thereafter. As held by 
the lower appellate Court, the wife went to her 
mother’s house, with the consent of the defen¬ 
dant-appellant on the understanding that she 
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would remain at her mother’s house up to 
Eid. According to the usual custom of this 
oountry, both in Hindu as well as Moham- 
madan families, when the wife goes to her 
mother’s house, it is the husband who sends 
for her. The wife does not normally come 
back to the husband’s house without being 
called back as it is considered to be very im¬ 
modest and insulting to her to do this. The 
inference to be drawn from the facts found by 
the Court below is that the defendant-appel¬ 
lant never intended to caL her back and, there¬ 
fore, in the eye of law deserted her. He did 
not maintain her and also did not perform his 
marital obligations towards her. We find no 
force in this appeal and dismiss it. 

B/G.M.J. Appeal dismissed. 


A. I. R. 1953 ALL. 572 (Vol. 40, C. N. 281) 

BIND BASNI PRASAD J. 

Horilal, Complainant-Applicant v. State 
through Parmoon, Accused-Opposite Party. 

Criminal Revn. No. 1605 of 1950, D/- 11-9- 
1951. 

Penal Code (1860), S. 411 — Stolen article 
dug out by A from his field — Presumption 
against A is sufficient for conviction — (Evi¬ 
dence Act (1872), S. 114). 17 All 576 and AIR 
1943 Oudh 298, Rel. on; AIR 1931 Lah 4, Not 
foil. (Para 3) 

Anno: Penal Code, S. 411 N. 6. 

B. L. Dikshit, for Applicant; B. C. Saxena 
and Chaturbhuj Sahai, for Opposite Party. 

CASES CITED: 

(A) (’43) AIR 1943 Lah 4: 44 Cri LJ 18G 

(B) (’95) 1895 All WN 226: 17 Aik 576 

(C) (’43) AIR 1943 Oudh 298: 44 Cri LJ 473 

(D) (’86) 1886 All WN 322: 

9 All 134 (FB) 

JUDGMENT: This is a petition in revision 
against an order acquitting Parmu the oppo¬ 
site party from the charge under S. 411, Penal 
Code. I have arrived at the conclusion that the 
petition must be allowed. The learned Addi¬ 
tional Sessions Judge has taken an erttirely 
erroneous view of the law. 

(2) Briefly the facts are that on the night 
between 18 and 19-9-1949, a theft by house¬ 
breaking look place in the house of one Hori 
Lai in the village of Purwa Pita Ram. He 
made a report at the police station at 9 a.m. on 
the following morning. The total value of the 
articles alleged to have been stolen was stated 
to be Rs. 1,400/-. He named certain persons 
in the report against whom he had suspicion. 
Parmu, opposite party, was not mentioned in it. 
At the trial of the case evidence was led to 
prove that on 22-9-1949, in the course of the 
investigation, Parmu, opposite party, took the 
Station Officer, Ibne Ali, to his field and there 
he dug out a silver Chhail Churi which was one 
of the articles stolen from the house of Hori Lai, 
complainant. On the basis of this evidence the 
learned trying Magistrate convicted Parmu and 
sentenced him to four months’ rigorous im¬ 
prisonment. In appeal the learned Additional 
Sessions Judge held that the recovery of the 
Chhail Churi did not fasten the guilt upon 
Parmu and so he acquitted Parmu of the 
charge under S. 411, Penal Code but directed 
that the Chhail Churi shall be delivered to 
Hori Lai. 
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(3) It may be noted that the learned Addi¬ 
tional Sessions Judge had no doubt in his mind 
about the fact that the accused handed over 
the Chhail Churi after digging it out from his 
‘mukka’ field. He observes: 

‘*It has been satisfactorily proved from the 
testimony of S. O. Ibne Ali, P. W. 4 and the 
recovery witnesses, Khyali Ram P. W. 5 and 
Mangali P. W. 7 that the accused had hand¬ 
ed over a Chhail Churi after digging it out* 
from the ‘mukka’ field on the lourth day 
of the occurrence of theft by house-breaking; 
and from the testimony of Hori Lai P. W. 1 
and his father Lalta Prasad P. W. 2 and 
uncle Mani Ram P. W. 3 that the Chhail 
Churi in question belonged to him and had 
been lost in the theft.” 

Relying, however, upon — Hata v. Emperor*, 
AIR 1943 Lah 4 (A) he held that no presump¬ 
tion of the ofience under S. 411, Penal Code 
arises against Parmu under iilust. (a) of S. 114, 
Evidence Act. The view taken by the learned 
Additional Sessions Judge is erroneous. The 
leading authority upon this point is the Divi¬ 
sion Bench case of this Court, — 'Queen Em¬ 
press v. Gobinda\ 17 All 576 (B). It was a case 
which was referred by a Single Judge to the 
Division Bench as he felt some doubt in regard 
to certain earlier Single Judge decisions of this 
Court. In that case some articles were stolen 
and some of these were found in the house of 
one Dhankua and some in his field. He gave no 
reasonable explanation how he came to be in 
possession of the articles found in his house. 
His conviction under S. 411, Penal Code, was 
maintained. There was another accused 
Gobinda in that case. Against him the evidence 
was that he pointed out a place in the field ofW 
another man in which some of the stolen arti¬ 
cles were found. There was no other evidence 
against him. Their Lordships, Edge C. J., and 
Banerji J., observed : 

“The mere fact that a person points out a 
place where stolen property is concealed, if 
that place is not in his own house or in his 
own field but is in the field of another man, 
is not sufficient, in our opinion, to entitle the 
Court to find that the person who pointed out 
the stolen article had received it, or retained 
it, knowing it to be stolen. There must, to 
support a conviction in such a case, be some 
evidence which suggests. that the accused 
himself concealed the article in the place 
where it was found. It is not sufficient for a 
ebnviction that the accused pointed out the 
stolen article, if it is left doubtful whether 
the accused or some other person concealed 
the stolen article, or that the accused obtained 
in some other way information that the 
stolen property was in the place where it was 
found.” 

Hence Gobinda’s appeal was allowed and he 
was acquitted of the charge under S. 411, Penal 
Code. This view was followed in Oudh in — 
‘Mata Prasad v. Emperor*, AIR 1943 Oudh 298 
(C). In that case Mata Prasad was convicted 
under S. 412, Penal Code on the solitary evi« 
dence that a silver ‘kara’ was recovered from 
underneath a bin kept in the kothri of Mata 
Prasad’s house. There was another accused 
Ram Autar in that case who took the Sub- 
Inspector & the party to a ‘Ghura’ from where 
he dug out one small bundle. From inside this 
bundle a pair of stolen silver ‘karas’ were 
recovered and handed over to the Sub-Inspector. 
This evidence was held as insufficient for the 
conviction of Ram Autar. Relying upon — 
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•17 All 576’ (B) Ghulam Hasan, J., held that 
where the stolen article is recovered from a 
place which is not the house or the Held of 
the accused a presumption of the oilence under 
S 411, Penal Code does not arise. Ram Autar 
was, therefore, acquitted. Several other cases 
in support of this view are also relerred to in 

this ruling. . _ _ . 

(4) The view taken by the Single Judge of 
4 the Lahore High Court in — *Hata v. Emperor*, 

AIR 1943 Lah 4 (A) is in direct conflict with 
the view expressed by this Court in — T7 All 
576’ (B) and —‘AIR 1943 Oudh 298’ (C). The 
learned Additional Sessions Judge should have 
followed the view taken by this Court. I am 
bound by the decision in the Division Dench 
case of — T7 All 576’ (B). The learned Addi¬ 
tional Sessions Judge has made a wrong ap¬ 
proach to the case. 

(5) The question now remains as to what 
order should be passed in this revision. In the 
Full Bench case of — ‘Queen Empress v. 
Balwant’, 9 All 134 (D) it was held: 

“The High Court has power under S. 439, 
Criminal P. C. to revise an order of acquittal, 
though not to convert a finding of acquittal 
into one of conviction. In reference to orders 
of acquittal passed by a Court of Session in 
appeal, the High Court may, under S. 439, 
reverse such order and direct a retrial of the 
appeal, the proper tribunal to conduct which 
is the Sessions Court of appeal, or such other 
Court of equal jurisdiction as the High Court 
may entrust, under S. 526 of the Code, with 
the trial of the appeal.” 

(6) Learned counsel for Parmu accused has 
contended that the finding of the learned Addi- 

ttional Sessions Judge about the recovery of the 
Chhail Churi is wrong. That is a question 
which it will be open to Parmu to contend 
before the learned Additional Sessions Judge 
when the appeal is reheard by him. It would 
not be proper that the appeal be reheard by 
the same learned Additional Sessions Judge 
who decided the case which is in revision 
before us. I understand that Shri Khadim Ali 
has been transferred from Etawah. It would 
be proper if this appeal is heard by the 1 st 
Additional Sessions Judge of Etawah in the 
light of the observations made above. 

< 7 > ' r , he revision is allowed. The order of 
acquittal passed by the learned 2nd Additional 
Sessions Judge of Etawah is set aside and the 
appeal is sent back for re-hearing, in the light 
of the observations made above, by the 1 st 

Th^ P ri a ^ Ci u U n an v Sessions Jud ge Of Etawah. 
TJ 1 ® ^cord be sent to the Court con¬ 
cerned without any delay. 

B/V.S.B. Revision allowed. 
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BRIJ MOHAN LALL J. 

Shital Prasad and another, Decree-holders- 
Apijellants v. Mst. Tapesara Kurmin and 
others, Judgment-debtors-Respondents. 

^• E »- T ? econd A PP ea l No. 1292 of 1948 and 
Civil Revn. No. 649 of 1948, D/- 16-10-1951 

Civil P. C. (1908), Ss. 144 and 151 — De- 
T™. Possession of land and for demolition 
of certam construction _ in execution, decree- 
nolder given possession over larger area and 

jarger portion of constructions demolished _ 

Claim by judgment-debtor for restoration of 
Possession of land delivered to decree-holder in 


i 


excess and for damages for demolition — S. 
144 held was not applicable — Judgment- 
debtor held could seek relief under S. 151 for 
restoration of possession — Court held was 
not competent to award damages which could 
be obtained by separate suit: AIR 1939 All 66, 
Foil. (Para 5) 

Anno: C. P. C., S. 144 N. 3, Pt. 1 and N. 34 
S. 151 N. 4. 

K. N. Gupta, for Appellants; J. K. Sriva- 
stava, for Respondents. 

CASE CITED: 

(A) (’39) AIR 1939 All 66: 

ILR (1939) All 103 

JUDGMENT: This second appeal is connected 
with Civil Revision No. 649 of 1948. It appears 
that the appellants held a decree against the 
respondents for possession of certain area of land 
and for demolition of certain constructions. They 
put the decree in execution and, according to 
the concurrent findings of both the Courts below 
got a larger portion of the constructions demo¬ 
lished than they were entitled to and also suc¬ 
ceeded in obtaining possession over a larger area 
than was awarded to them by the decree. 

(2) The respondents filed an objection in the 
execution Court, drawing its attention to the 
fact that the Amin, while purporting to execute 
the decree, had gone beyond the terms of the 
decree. The Court of first instance ordered that 
possession shall be delivered back to the respon¬ 
dents over the area on which the decree-holders 
had obtained possession in excess of the terms 
of the decree. Further, it held that a sum of 
Rs. 50/- would be paid as damages to the res¬ 
pondents for the loss caused by the demolition 
of the building in excess ofHiie terms of the 
decree. 

(3> The decree-holders preferred an appeal in 
the Court of the District Judge and, at the same 
time, filed a revision in this Court. The respon¬ 
dents filed a cros5-objection in the Court of the 
District Judge. The appeal was heard by the 
Civil Judge who dismissed it but allowed the 
cross-objection raising the amount of damages 
from Rs. 50/- to Rs. 100/-. Against this deci¬ 
sion this second appeal has been preferred. 

(4) The learned counsel for the decree-holders 
has contended that the respondents’ remedy lay 
by way of a regular suit and not by means of 
an application to the execution Court. His con¬ 
tention is that the decree having been executed 
in full, the Court became functus officio and any 
further remedy in respect of this dispute should 
have been asked for in a regular suit. 

(5) It is true that S. 144, Civil P. c has no 
application to the present case. That section 
applies only when the decree of a Court is varied 
or revised. There has been no variation or re¬ 
versal of the decree in this case. Therefore, it 
goes without saying that the respondents Judg- 
ment-debtors could not invoke the provisions of 

But could certainly 
seek relief from the Court in exercise of its in- 
herent power under S. 151, Civil P. C. Whenever 
a party is prejudiced by any wrong act or order 
or the court the court possesses inherent Juris¬ 
diction to restore the status quo and to undo that 
wrong Consequently, in so far as the Court 
ordered the judgment-debtors to be put in pos- 
sesjion over that area of land from which they 
had been dispossessed against the terms of the 

T e ST*™ 5 P^ec^ within its right 
to do so. But different considerations arise ini 
SfPft of a Claim for damages. In avSriinJI 
damages the Court is not, strictly speaking 
putting the parties in the same position inwhirti 
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they were before the wrong execution of the 
decree. Had the building still existed and had it 
been in the possession of the decree-holders, the 
Court could certainly say that possession should 
be given back to the judgment-debtors over that 
portion from which they had been ejected other¬ 
wise than in accordance with the terms of the 
decree. But that is not the position here. The 
Court is not restoring the building to their pos¬ 
session. It ha > awarded damages for the loss 
caused to the respondents. This does not amount 
to restoration of status quo. I am, thereiore, of 
the opinion that it wa> not within the compe¬ 
tence of the Court to pass an order of damages 
in the execution proceedings. Th e judgment- 
debtors should have been left to enforce their 
claim for damages for wrongful execution of the 
decree by means of a separate suit. It was held 
in the case of — 'Badruddin Khan v. Mahvar 
Khan*, AIR 1939 All 66 (A) that: 

"It is true that the jurisdiction to make resti¬ 
tution is inherent in every Court, but where 
the relief claimed is not really restitution and 
can appropriately be claimed by a suit, recourse 
cannot be had to the inherent powers of the 
Court under S. 151 of the Civil P. C.” 

With this remark I respectfully agree. I am 
thus of the opinion that the claim for damages 
should have been enforced by means of a regular 
suit. 

(6) The appeal is allowed in part. The order 
of the Courts below awarding compensation to 
the respondents for wrongful demolition of a 
portion of their building is set aside. The order 
regarding re-delivery of possession to the respon¬ 
dents over land from which they were dispos¬ 
sessed otherwise than in accordance with the 
terms of the decree is maintained. In view of 
the special circumstances of this case, I make 
no order as to costs. 

D/V.R.B, Appeal allowed in part. 


A. I. R. 1953 ALL. 574 (Vol. 40, C. N. 283) 
AGARWALA J. 

Ram Swarup, Decree-holder-Appellant v. Mst. 
Kalawati, Judgment-debtor -Respondent. 

Ex. Second Appeal No. 2008 of 1947 and Ex. 
Second Appeal No. 387 of 1948, D/- 4-1-1951. 

Civil P. C. (1908), S. 47, O. 21, Rr. 58, GC — 
Charge in favour of legal representative of 
deceased judgment-debtor — Enquiry as to 
validity is not necessary for sale proclamation. 

(Paras 3, 4, 5) 

Anno: Civil P. C., S. 47, N. 46; O. 21, R. 58, 
N. 14; O. 21, Rule 66 N. 11. 

Krishna Shankar, for Appellant; Jagnandan 
Lai, for Respondent. 

CASES CITED: 

(A) (’90) 1890 All WN 137: 12 All 313 (FB) 

(B) (’35) AIR 1935 All 183: 1935 All LJ 74 

(C) (’37) AIR 1937 All 97: 1937 All LJ 13 

(D) (’33) AIR 1933 All 287: 1933 All LJ 89 

JUDGMENT: These are two connected de¬ 
cree-holder’s appeals. The decree-holders are 
different though the judgment-debtor is the 
same. A simple money decree was obtained by 
two decree-holders in the two appeals against 
one Dayanand. Dayanand died leaving Shrimati 
Kalawati, his widow, as his legal representative. 
She was impleaded in execution proceedings. 
The decree-holders prayed that certain houses 
be p;*. up for sale in execution proceedings. In 
proceedings under Order 21, Rule 66, C. P. C. 


for the settlement of the terms of the sale 
proclamation, the decree-holders filed an affi¬ 
davit stating that there appeared to be a charge 
on the houses in favour of Shrimati Kalawati 
and Shrimati Manbhari, mother of the deceased 
judgment debtor, created by means of a deed 
dated 25th June 1931. 

(2) At a later stage Shrimati Kalawati her¬ 
self came forward with an objection praying 
that the charge in her favour already stated ^ 
may be proclaimed at the time of the sale. The 
decree-holders’ reply to this prayer was that the 
document creating the charge was a fictitious 
document and created no rights in Shrimati 
Kalawati. The trial Court went into the ques¬ 
tion and held that the document was a fictitious 
document and dismissed Kalawati’s objection. 

In appeal by Kalawati to the lower appellate 
court, it was held that it was not necessary 
for the court to go into the question as to 
whether the document creating the charge was 
fictitious or not. All that was necessary was 
that it may be shown in the sale proclamation 
lliat Kalawati claimed a charge on the pro¬ 
perty. The view it took was that the matter 
would have to be gone into in a proper pro¬ 
ceeding. 

(3) The decree-holders have come up in 
second appeals to this Court and it has been 
strenuously urged on their behalf that as the 
charge was in favour of the legal representative 
of the judgment-debtor, this was a matter 
which fell within the purview of S. 47, C.P.C., 
and should have been investigated and decided 
by the executing Court. In support of this plea 
several cases have been cited before me — 
'Seth Chand Mai v. Durga Dei’, 12 All 313 (FB) 
(A); — ‘Lachhoo v. Firm Munni Lai Babu Lai’, •- 
AIR 1935 All 183 (B) and — 'Badri Prasad 

v. Mt. Janki’, AIR 1937 All 97 (C). In all 
these cases, however, it was held that the 
dispute as to the ownership of the property 
sought to be sold by the decree-holder, between 
the legal representative of the judgment-debtor 
and the decree-holder, is a matter which fell 
to be decided under S. 47, and was not a mat¬ 
ter which fell under O. 21, R. 58, C. P. C. 
There can be no dispute about the proposition 
of law stated in all these cases. This, however, 
does not solve the difficulty. Even if the matter 
did not fall under O. 21, R. 58 but fell under 
S. 47, C. P. C. the court has still a discretion 
in fit cases whether it will decide the precise 
question raised between the parties or leave 
it to future proceedings. When it is admitted 
by the legal representative that the property 
does indeed belong to the deceased judgment 
debtor, and the only claim made by the legal 
representative in her personal capacity is that 
he or she holds a charge on the property 
created by the deceased judgment debtor, it is 
discretionary with the Court to decide or not to 
decide the question whether the charge is 
fictitious or genuine. 

(4) In — 'Mahmud Hasan v. Mohammad 
Abdul Hamid Khan’, AIR 1933 All 287 (D), it 
was held that the proper course in such cases > 
is that the matter be left to be determined in 

a regular proceeding for the enforcement of 
the charge. This is a Bench decision and is 
binding on me. 

(5) In the case of a charge it will be the 
look out of thq auction purchaser to contest 
the charge if he so desires. So far as the sale 
of the property is concerned, it can always 
take place because it is admittedly the case 
of the parties that the property belongs to the 
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deceased judgment-debtor. Charges or encum¬ 
brances on the property sought to be sold are 
always shown in the sale proclamation under 
0 21, R. 66, C. P. C. and there is nothing to 
prevent the charge in favour of the legal re¬ 
presentative of the deceased judgment-debtor 
from being shown in the sale proclamation. If 
this can be done, there is no necessity of 
entering into an enquiry as to the validity of 

/the charge. 

' (6) I think that the decision of the court 
below was perfectly correct. I dismiss these 
appeals with costs. 

C/D.H. Appeals dismissed. 
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MUSHTAQ AHMAD J. 

Radha Kishun and others, Appellants v. Hari 
Prasad and another, Respondents. 

First Appeal No. 479 of 1942 and First Appeal 
No. 189 of 1943, D/- 3-3-1952. 

(a) Civil P. C. (1908), O. 41, R. 1. 

A question of ownership is one of pure 
fact and where the lower Court has taken 
all relevant aspects of the case into account 
and come to a definite conclusion, the 
appellate Court cannot reject that finding 
as wrong. (Para 8) 

Anno: C.P.C., 0. 41, R. 1 N. 13. 

(b) U. P. Encumbered Estates Land Act (25 
of 1934), S. 11 (3) — Plea of tenancy raised 
before Special Judge—Special Judge not bound 
to refer it for decision to revenue Court — 
Tenancy Laws — U. P. Tenancy Act (17 of 
1939), S. 288 (1). 

A suit contemplated by S. 288 (1). 
Tenancy Act, is obviously a suit instituted 
in a civil Court. A claim filed under S. 11, 
Encumbered Estates Act, cannot be said to 
be a suit instituted in a civil Court". The 
proceedings initiated on such a claim may 
take the nature of a civil suit and the final 
order passed may be deemed to be a decree, 
as provided by sub-s. (4) of that section, 
but this is quite different from saying that 
there was ever a suit instituted in a civil 
C°urt (Para 15) 

Ambika Prasad, for Appellants; A. P. Pandey, 
for Respondents. 


JUDGMENT: The appeal first mentioned 
was filed by the landlords-applicants against 
certain claimants in a case under the Encum¬ 
bered Estates Act and the appeal next men¬ 
tioned was filed by another^ set of claimants in 
respect of another property against the same 
landlords under the said Act in the same pro¬ 
ceedings. I propose to deal with and dispose* 
of these appeals seriatim 
F. A. No. 479 of 1942:—* 

(2) It would be convenient to preface this 
judgment with two short pedigrees." The land¬ 
lords' pedigree stands as follows: 


1 


RAGHUNATH SINGH 


Ram Bahadur Singh 


I 


Bir Bahadur Singh 


I 


Shamsher Bahadur 


7 


Bijai Bahadur Balram Bahadur 


Radha Kishan 
Singh 

I 

Sri Bam Singh 


The claimants’ pedigree stands as follows : 

RAGHUBAR 


Salik 


Lalit 


Sara! 


I Puran=Mt. B:\lraji 

Hari Prasad 


(3) The landlords-appellants are either the 
sons or grandsons of Bir Bahadur in the first 
pedigree, and the claimants-objectors are the 
sons of Salik in the second pedigree. 

(4) The items of property claimed by the 
respondents-objectors under S. 11, Encumbered 
Estates Act, in denial of the title of the land¬ 
lords-applicants were these 


In village Pokhranda: (1) (Grove No. 194) 
purchased in the name of Salik under a sale- 
deed (page 53) dated 23-9-1895, for Rs. 49/-, and 
(2) certain fixed-rate holdings purchased at an 
auction (page 57) sale-certificate and (page 5J> 
dakhalnama) in the name of Salik aforesaid 
on 21-3-1896, for Rs. 24/-. 

In village Kharauni: (1) 4 tenancy plots 
purchased in the name of Puran on 10-12-191G 
(page 61) for Rs. 550/-, (2) some tenancy plots 
purchased in the name of the same Puian 
under a sale-deed dated 2-4-1920, (not printed), 
and (3) a portion of a house occupied by the 
claimants the other portion being occupied by 
Balraji, widow of Puran. 


(5) The case of the appellants who are the 
owners of the two villages referred to above 
was that they had with their own money ac¬ 
quired the first four items of property afore¬ 
said in the names of their servants Salik and 
Puran, and on that basis they included those 
items in the schedule of their own properties. 
The case of the claimants of course was that 
their father Salik had purchased the first two 
items and their cousin Puran the third and 
fourth items of property with their own money 
and for themselves and not for the landlords- 
applicants or their predecessors. About the 
house, the landlords’ case was that they had 
constructed it and allowed their servants to 
live in it, whereas the claimants alleged that 
they were the owners of the same. 

(6) The Court below having allowed the 
claim of the respondents under S. 11, Encum¬ 
bered Estates Act, excluded the aforesaid items 
of property from the schedule of properties 
owned by the landlords applicants. The appeal 
with which I am dealing is one against that 
decree. 

(7) The only point to be determined is whe¬ 
ther the sale-deed and the auction-sale, referred 
to above, had been effected in the names of 
Salik and Puran only ‘benami’ for the zamin- 
dars or actually in favour and for the benefit 
of those persons. The case of the landlords 
was that those men were their family servants 
and as such the amounts of consideration paid 
under the various transactions had been pro¬ 
vided by themselves without any idea of making 
a gift of them to the ostensible transferees and 
that the latter therefore never acquired an y 
interest in the properties in question. (After 
discussing the evidence the judgment proceed¬ 
ed:) The learned Special Judge was not in¬ 
clined to think that the above evidence was 
sufficient to discharge the onus that lay on the 
appellants to prove that they and not the osten- 
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sible vendees, were the owners of the parti¬ 
cular items of property in question. He point¬ 
ed out that, apart from the fact of the title-deeds 
having been produced by the zamindars, it 
was the names of Salik and Puran which had 
been recorded in the papers 311 along and that 
the claimants presumably were in possession 
of the plots. On this point also I am inclined 
to agree with the learned Judge. 

(8) Learned counsel then called my attention 
to the registration endorsement on the sale- 
deed of 23-9-1895 which mentioned that the 
executant of the deed had said before the Sub- 
Registrar that the same might he given to Babu 
Ram Bahadur Singh after *he registration. He 
also pointed out that Salik Kamkar had him¬ 
self requested that the sale-certiiicate i elating 
to the auction- sale of 21-3-1396 be handed 
over to a person named Syed Ahmad in whose 
favour a ‘mukhtarnama’ stood. It is not clear 
who had executed this ‘mukhtarnama’, and 
the learned counsel argues that Salik being a 
man of low status the deed must have been 
executed by the zamindars. so that the sale- 
certificate was desired by Salik to be handed 
over to a man of the zamindars. From this 
he contends that it is the zamindars who must 
have purchased the property covered by the 
sale-deed and the sale-certificate. I do not 
think any conclusive argument can be based 
on this circumstance. If Salik and Puran had 
long been connected with :he zamindars' family 
as servants, then, they being probably illiterate 
also, it was not unnatural that the documents 
had been agreed to be delivered to the zamin¬ 
dars instead of to those servants for safe keep¬ 
ing. A question of ownership being one of 
pure fact and the learned Special Judge having 
taken all relevant aspects of the case into ac¬ 
count and come to a definite conclusion, I do 
not find myself in a position to reject his find¬ 
ing as wrong. 

(9) There is thus no force in this appeal and 
I dismiss it. The respondents not being re¬ 
presented before me, there is no question of 
their costs in this Court. 

First Appeal No. 189 of 1943:— 

(10) As already said, this appeal was filed 
by certain claimants of a different property 
than those claimed in the other appeal by the 
respondents thereof. In this appeal the pro¬ 
perty in question comprised certain fixed-rate 
tenancy plots which the appellants claimed un¬ 
der S. 11, Encumbered Estates Act, tc have 
acauircd under a deed of gift of the year 1930 
from a woman Nanka Kumari widow of eiie 
Narain Shukal who had a brother called Tilku. 
The aonellants* case of course was that these 
two brothers Narain Shukal and Tilku were 
the original tenants-in-chief. 

(11) The landlords-appliconts (respondents) 
had, on the other hand, claimed these Plots as 
their tenancy lands under a sale-deed dated 
22-5-1893. executed by CDe OnKar Pandev. 

(12) The learned Special Judge rejected the 
appellants claim and the present appeal was 
filed against the decree passed to that effect 
under S. 11 of the Act. 

(13) The finding of the learned Special Judge 
that tho landlords-applicants and not the claim¬ 
ants were the tenant-in-chief of these plots was 
based cm a number cf entries in the village 
papers .• ! also on the oral evidence before 
him. K-- pointed out that, while in the khasra 


of 1240 Fasli and the khataoni of 1270 Fasli, 
the name of Chhakauri Pande, grand-father of 
Onkar Pande, the executant of the sale-deed 
reli d upon by the landlords, was entered as a 
tenant-in-chief of four plots which are the pre¬ 
sent equivalents of the former eight plots and 
further, while in the settlement khasra of 1290 
Fasli and id the khasras of 1279 and 1298 Fasli 
the name of Onkar Pande had been recorded 
as a tenant-in-chief and the names of Tilku and 
Narain Shukal as sub-tenants and lastly, while 
in 1326 to 1341 Faslis the landlords had been 
shown as tenant-in-chief and Mst. Nanka 
Kumari as Shikmi, the name of Tilku had been 
recorded in the jamabandi of 1289 Fasli as a 
tcnant-in-chief of the pjots in dispute. The 
position, therefore, briefly was that, except in 
a particular year, 1289 Fasli, the names either 
of the predecessor of Onkar Pande or of Onkar 
himself or even of the landlords-applicants were 
entered as tenants-in-chief right from 1240 up 
to 1341 Fasli, although in 1290, 1297 and 1298 
F. the claimants or their predecessor were en¬ 
tered as Shikmi tenants. From these entries 
which, on the face of them, heavily weighed 
in favour of the landlords and also on the oral 
evidence before him, the learned Special Judge 
held that the landlords and not the claimants 
were the tenants-in-chief of these plots. He 
also found that one-half of the area of these 
plots had come within the ambit of the abadi, 
only the remaining area still being agricultural. 
Lastly, there was a finding by him that none 
of the plots in dispute were covered by tho 
gift of 1930 relied upon by the claimants and 
that in fact the claim put forward by them 
had a much later origin. On these findings, as 
already jnentioned, the claim put forward by ^ 
the appellants was rejected. 

(14) Only two points have been raised by 
Mr. J N. Chatterji, learned counsel for the 
appellants: (1) that, under S. 288, U. P. Tenancy 
Act, 1939, the learned Special Judge ought to 
have framed an issue on the plea of tenancy 
raised by the appellants and referred it to the 
revenue Court for decision at least with regard 
to the one-half area found to be agricultural, 
and (2) that, even if the landlords were the 
tenants-in-chief and the claimants only sub¬ 
tenants of these plots, the same could not be 
sold in liquidation of the landlords' debt, as 
otherwise the sub-tenancy rights would be auto¬ 
matically destroyed. 


(15) As regards the first point it was, 
o begin with, not urged in the Court 
>elow nor even taken in the grounds of appeal 
jefore me. Learned counsel argued that the 
natter being one of jurisdiction could be allow¬ 
'd to be raised at any stage and that I should 
herefore, entertain it even in appeal. Assuming 
entertained it, the point was open to two 
inswers. Firstly, under the clear terms of S. 
1(3), Encumbered Estates Act, it is the boundeft 
iuty of the Special Judge to determine all 
laims made under the section. This must 
nean that he should himself determine such; 
•laims. On the contrary S. 288(1), U P. 
renancy Act, makes it obligatory on the civil 
:ourt in a suit where a question of tenant 
ight has been raised to frame an issue ana 
efer it to the revenue Court. This section has 
10 such words as “notwithstanding anything 
o the contrary in any other law*'. Surely, 
here is*a great deal in S. 11(3), ^; n En T c T u p“ 
)ered Estates Act, contrary to S. 288(1), U. r. 
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Tenancy Act, for, while the one reqyires deter¬ 
mination by the Special Judge himself, the 
other makes it incumbent that it should be 
made through the channel of the revenue Court. 
Secondly, a suit contemplated by S. 288(1), 
Tenancy Act, is obviously a suit instituted in 
a civil Court, as would also appear from the 
words of a later section, 290 of the Act. I can¬ 
not imagine how a claim tiled under S. 11, En- 
II cumbered Estates Act, can be said to be a suit 
instituted in a civil Court”. The proceedings 
initiated on such a claim may take the nature 
of a civil suit and the final order passed may 
be deemed to be a decree, as provided by sub- 
6 . (4) of that section, but this is quite different 
from saying that there was ever a suit instituted 
in a civil Court. No authority has been shown 
in support of this contention either. 


(16) As regards the second point, it is ob¬ 
viously based on a disregard of the actual 
pleadings before the Special Judge. The case 
of the landlords-applicants was that they were 
the chief tenants of the plots in dispute, while 
that of the claimants was that they and not 
the landlords were the chief tenants. The issue 
naturally arising on these rival assertions was 
whether the landlords or the claimants were 
the chief tenants. It was no part of anybody’s 
pleadings that any one on the side of the claim¬ 
ants had ever been a sub-tenant of any one of 
the plots. The reference to sub-tenancy in the 
judgment of the Court below came in only be¬ 
cause, in three of the several village records 
there was an entry of such tenancy, the land¬ 
lords themselves. being entered as the chief 
tenants. The learned Special Judge also treated 
the issue strictly as it had framed it and with 
perfect justification. He held that the landlords, 
and not the claimants, were the chief tenants 
of these plots. In this perspective, obviously 
no question of any sub-tenancy arose and, 
therefore, no question of the plots not being 
saleable in liquidation of the landlords’ debts 
on that score also arose, particularly when it 
was further held that the landlords and no one 
else had been in possession of the plots. If the 
point now raised before me had been taken 
before the Court below and accepted, I need not 
decide what would have been the position As 
it is, I am not inclined to allow it to be raised 
m complete replacement of the pleadings actual¬ 
ly advanced by the claimants at the stage of 
enquiry. 


(17) So far as the finding that the landlords 
and not the claimants were the fixed-rate 
tenants of these plots is concerned, it was based 
an a careful scrutiny of the various entries in 
the village papers extending, as I have shown, 
over a vast period and also on oral evidence. 
The landlords filed a number of rent decrees 
showing their possession over the plots in 
question. The claimants sought to nullify the 
effect of these decrees by filing receipts of rent 
.granted by the zamindars in respect of the 
* 'Penod covered by those decrees. It is obvious 
that the receipts granted in such circumstances 

• uF on & in in suspicion and carried no 
wight to prove any tenancy rights in favour 
ol the claimants. In fact it was found that the 
zamindars were actually siding with the claim¬ 
ants m granting those spurious receipts. 

No °i h , er 1)01111 was raised . a nd I do not 
it possible to disturb the judgment of the 
Vpuit below. I accordingly dismiss this appeal 
1963 A11/73 & 74 


also, the appellants in this case paying the costs 
of the respondents and bearing their own. 
C/V.B.B. Appeals dismissed. 
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MALIK C. J. AND IIARI SHANKAR J. 

V. G. Deshpandey, Applicant v. City Magis¬ 
trate, Lucknow and others, Opposite party. 

Appln. No. 10 of 1953/C. M. An. (0. J.). 
D/- 17/3/1953. 

Constitution of India, Art. 19 (1) (a), (2) — 
Order under S. 144, Criminal P. C. — (Criminal 
P. C. (1898), S. 144). 

The question whether there was appre¬ 
hension of the breach of the peace must be 
left to the Magistrate. Unless the order 
passed by a Magistrate under S. 144, Cr. 

P. C., is on the face of it absurd or is mala 
fide there is no reason for the High Court 
to interfere. (Para 3) 

Anno: Cr. P. C., S. 144 N. 1 , 15. 

N. Banerji, for Applicant. 

ORDER: This is an application under Arts. 
226 dnd 228 of the Constitution for an order 
that the case against the applicant before the 
judicial Officer, Lucknow, be withdrawn and 
disposed of by this Court and that the proceed¬ 
ings m the lower Court be stayed. 

(2) Learned counsel has urged that in view 
of the provisions of Art. 19 (1) (a) of the 
constitution the learned Magistrate was not 
justified in passing an order under S. 144, 
Criminal P C. It is further urged that S. 144 
itself is ultra vires as it places unreasonable 
restriction on the right of a citizen conferred 
by Art. 19 (i) ( a ) of the Constitution. The 
facts, as they appear from the application, are 
, = /, h „ e - appllcant came Lucknow and on 

lo/3/19o3, at about 4-30 P. M. a notice was 
served on him signed by the City Magistrate, 
Lucknow, that it had come to his notice that 
ine applicant was going to deliver a speech in 
support of the Praja Parishad Agitation in 
Jammu and on the Jammu and Kashmir ques¬ 
tion generally and that in the prevailing com¬ 
munal excitement in the city such a speech was 
likely to cause further excitement and breach 
of public peace and tranquillity. It is said in 
para 9 of the petition that the situation in 
, was normal, there was no communal 

wampH 1e t n « i n r the speech , t - hat the applicant 
wanted to deliver was not likely in any way 

djstifrhannp r n tend reS u’t in any communal 

aid fiuimi y any breach 01 the pubUc 

citi^nA'f’rl^- 19 / (I ] (a) guarantees to the 

sion hnt°V" dia 'K f - ree i d ? rr3 of s P eech and expres- 
f, 1 ®?’ ont j 1 . 1 1S subject to the restriction imposed 

thp d rpr^nt C 6 19 i 2) whioh now Provides after 
ri Dh » f n - amend ment that the State has the 
rignt to impose reasonable restriction in the 

dure^Code gf" 0 ordep - > the C “ Pro ^ 
aure Code there are various sections which are 

b n 3 ra a t S P h reventive sections which gave a 

Kftrate the power to pass an order in the 

interest of maintenance of law and order or to 

prevent the commission of a crime. It is not 

necessary for us in this case to consider the 

not 0l ?t ic f • 144 i Criminal P. c. or whether or 
not it is too widely worded. Learned counsel 
that S 144 places in the hands of a 
Magistrate unlimited power and a Magistrate 
can, at his sweet-will and pleasure, interfere 
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with the fundamental rights given in the Con¬ 
stitution. We must confine ourselves to the facts 
before us which raise only one point, namely, 
whether a Magistrate has a right, when he 
apprehends a breach of the peace, to pass an 
order under S. 144, Criminal P. C. and direct a 
person not to make a speech which might tend 
to that result and whether it is open to the 
court to consider whether there were good 
grounds for the apprehension. The question 
whether there was apprehension of the breach 
of the peace must be left to the Magistrate. 
After all he is primarily responsible for main¬ 
tenance of law and order and it is for him to 
judge whether there was a reasonable appre¬ 
hension justifying an order under S. 144, Cr. 
P. C. Unless the order passed by a Magistrate 
is on the face of it absurd or is mala fide there 
is no reason for the court to interfere. We 
are not satisfied, therefore, that there is any 
cause for granting the application. 

(4) The application is rejected. 

A/D.H. Application rejected. 
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MUSHTAQ AHMAD J. 

Smt. Shushil Kuer, Plaintiff-Appellant v. 
Makkhan Lal, Defendant-Respondent. 

Second Appeal No. 1261 of 1949, D/- 3-12- 
1951. 

tTenancy Laws — U.P. Tenancy Act (17 of 
1939), S. 54(2) (before its repeal in 1947) and 
S. 242 — Acquisition proceedings under S. 54 

— Compromise between parties — Order of 
acquisition in terms of compromise passed — 
Order embracing provisions outside S. 54 — 
Restoration proceedings purporting to be un¬ 
der S. 54(5) — Restoration order passed — 
Suit for declaring restoration order ultra vires 

— Jurisdiction of Civil Courts to grant decla¬ 

ration not barred — (Civil P. C. (1908), S. 9). 
AIR 1940 PC 105, Rel. on. (Para 8) 

Anno: C.P.C., S. 9 N. 51. 

P. L. Banerji and B. L. Gupta, for Appellant; 
Kedar Nath Sinha, for Respondent. 

CASE CITED : 

(A) (’40) AIR 1940 PC 105: ILR (1940) 

Mad 599 (PC) 

JUDGMENT: This is a plaintiff's appeal in a 
suit for declaration that the order of the Collec¬ 
tor, Aligarh, dated 20-12-1947, under S. 54(5), U. P. 
Tenancy Act, 17 of 1939 was ultra vires and not 
binding on the plaintiff. There was also a relief for 
injunction restraining the defendant from ac¬ 
quiring possession of the land in dispute by virtue 
of that order. 

(2) Sometime in 1940, the plaintiff-appellant 
applied under S. 54 of the said Act to the Col¬ 
lector for the acquisition of some land held by the 
defendant-respondent on the ground that he 
(plff.) required it for his own purposes to build a 
house thereon. On 1-12-1942, a compromise was 
filed by the parties in the case initiated by this 
application in the following terms: 

1. that the landlord would pay Ri. 340/- as com¬ 
pensation to the tenant, 

2 . that the tenant, having received this amount, 
would deliver possession to the landlord, 

3. that the tenant would thenceforward have 
nothing to do with the land, and 

4. that the landlord might put the land to any 
use and might even transfer the same as its abso¬ 
lute owner. 


A. I. R 

(3) The same day an order recording this com¬ 
promise was passed by the Collector. 

(4) In June 1946, an application was made to the 
Collector by the defendant-respondent purporting 
to be under cl. (5) of S. 54, U. P. Tenancy Act, for 
the restoration to him of the land in suit by the 
landlord, presumably on the assumption that such 
an application lay under that clause. I may men¬ 
tion that, in a case where the order of the Col¬ 
lector could be said to be one under cl. (2) of S. * 
54, the Legislature permitted the tenant to ask 
for the restoration of the land to him by an appli¬ 
cation under cl. (5) thereof, if for three years the 
land had not been used by the landlord for the 
purpose for which he had acquired it under cl. (2) 

of the section. On 20-2-1947, the application just 
mentioned was granted in spite of an objection 
taken by the landlord that it could not be enter¬ 
tained in view of the circumstances in which the 
order of the Collector dated 1-12-1942 had been, 
passed. 

(5) The suit giving rise to the present appeal 
was filed for a declaration that this order of the 
Collector dated 20-2-1947 was ‘ultra vires'. Both 
the courts below dismissed the suit on the view 
that the civil courts had no jurisdiction to make 
the declaration sought for by the plaintiff. The 
sole question before me is whether this view of 
the courts below was correct, namely whether the 
civil courts had in fact no jurisdiction to declare 
the order of the Collector of 20-2-1947 as 'ultra 
vires.* 

(6) The argument of Mr. Pearey Lal Banerji in 
support of the appeal before me was that the order 
dated 1-12-1942, referred to above, which had been 
passed on the basis of a compromise between the 
parties, the same embracing a number of points 
not strictly within the scope of S. 54 of the said 
Act, could not be said to be one under cl. (2) of ► 
this section at all. This clause provides: 

“The Collector shall, in accordance with rules- 
made by the Board, order the acquisition of, and 
the ejectment of the tenant from, the land' 
applied for, or form part thereof, and shall 
award to the tenant the compensation to which 
he may be entitled under the provisions of sub¬ 
section (3).” 

This provision, on the face of it, enjoins a number 
of directions to be observed by the Collector whea 
passing an order thereunder. These are: 

1 . the acquisition of the land must be ordered 
in accordance with rules made by the Board, and 

2 . compensation must be fixed under the provi- 
visions of sub-seclion (3), this sub-section laying 
down the scale for that purpose. 

(7) If neither of these directions was followed 
—as in fact it was not in this case—by reason of 
a compromise having been filed by the parties, the 
order can hardly be conceived as one under sub¬ 
section (2). I have already quoted the main 
terms of the compromise, from which it would be 
patent that the Collector never passed an order 
in this case within the framework of this sub¬ 
section. Besides, if the order can be said to be- 
one under this sub-section, it must necessarily 
follow that its operation is liable to be determined 
bv a subsequent order of restoration under cl. (5) 

of the section. But if such restoration has been . 4 
put out of question because of an agreement bet¬ 
ween the parties, no order under cl. (5) can be 
made either. 

I have already pointed out, when quoting the 
terms of the compromise, that the tenant had 
completely surrendered the land, allowed the land¬ 
lord to put the same to any use he liked and 
even to transfer it to whomsoever he chose. Even 
the amount of compensation was not determined 
under sub-section (3) of the section but as agreed' 
to between the parties. All this fell distinctly* 
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hevond the compass and scope of S. 54, U. P. order to be ultra vires. I have already shown that 

Tenancy Act, there being hardly a feature in the the order passed by the Collector on that date 

compromise which could be identified with any- could not be one under sub-s. ( 2 ) at ail for the 

thing in that section. As a necessary result, the simple reason that it fell distinctly outside the 

order passed by the Collector on 1-12-1942, instead scope of that sub-section and embraced a number 

of being one under sub-section (2), was one on a of provisions which had their origin in an agree- 

compromise, in letter and spirit quite different ment between the parties and not on the provi- 

from an order contemplated by that sub-section, sions of S. 54 at all. If lam right in this view,| 


from an order contemplated by that sub-section, sions of S. 5*1 at all. If I am right in this view, 

In this context it becomes pretty easy to answer the position is obviously covered by the dictum I 

l whether in such a case an application under cl. (5) have just quoted, 

of the section could be moved or an order under (9) For these reasons I allow this appeal, set 
that sub-section be passed at all. aside the decrees of the courts below and grant 

In the present case an aplication purporting to the relief prayed for by the plaintilf-appeliant with 

be under this clause and even an order purporting co;ts throughout. 

. * « a I I 1__ . _________ .1_t_ L _ J . a _____ 


to be under this clause were no doubt made & pass- (iQ) l* 
ed respectively. But the whole question is whe- r VRR 
ther either the one or the other did fall within * * 

the clause, leading to the question whether it 

was not open to the civil courts to say, as con¬ 
tended for by the plaintiff-appellant, that neither 
fell within that clause. A. I. R. 

(8) If the order dated 20-2-1947, for the reasons ai 

I have already mentioned, did not come within r 
the purview of cl. (5) of S. 54 of the said Act, t alii Rp 
then, in so far as the order purported to be one 1 " na 
under that clause, it was on the face of it ultra First j 

vires. The main obstacle which the courts be- Debt 1 

low conceived to the success of the suit was that (27 of 1 


(10) Leave to appeal to a Bench is granted. 
V.B.B. Appeal allowed. 
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Gaya Rai and others, PlaintifTs-Appellants v. 
Lalji Rai and others, Defendants-Respondents. 
First Appeal No. 502 of 1943, D/- 19-2-1953. 
Debt Laws — U. P. Agriculturists’ Relief Act 
(27 of 1934), S. 23 — Appeal from decree on 
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they had no jurisdiction to say that this order application under S. 12 for redemption of 

Wfl<i nlr.ro. T’hic rnoont that- ovnn tVvr.nrrV-i o _i •__, ■ .. 


was ultra vires. This meant that, even though a 
court may pass an order with absolutely no juris¬ 
diction to pass it and such lack of jurisdiction is 
clearly established, the civil court is powerless to 
relieve the party against whom that order was 
passed against the implications of or obligations 
imposed by the same. In the U. P. Tenancy Act 
no doubt certain suits are expressly barred from 
the jurisdiction of the civil court, and learned 
counsel for the defendant-respondent has cited to 
me Ss. 60 and 242 of the Act. This is putting thb 
position rather too simply, and there can be no 
contest at all if the position actually was so simple. 
Of course, if a suit lies within the exclusive juris¬ 
diction of the revenue court, the jurisdiction of 
the civil court must be taken to be barred. I am 
not aware of any provision in the Tenancy Act, 
which, even where that court has passed an order 


_ --— - “"V ail Viuti IVcXIJIld yd 1-jdl iVilSra. It 

SKj X et i“ r , "JS? n 1 "'It «>“* Prasad, for Respondents. 


mortgage — (Bengal, Agra and Assam Civil 
Courts Act (12 of 1887), S. 21). 

Section 23, U. P. Agriculturists’ Relief 
Act provides that where appeals lie to two 
Courts, then it is the Court of lowest 
jurisdiction which will be entitled to enter¬ 
tain the appeal. An appeal from the decree 
passed by a Civil Judge on an application 
for redemption of mortgages under S. 12, 

U. P. Agriculturists' Relief Act, lies, under 
S. 21 of Act (12 of 1887) to the District 
Judge or the High Court according to the 
valuation of the suit and hence it should 
oe filed in the Court pf the District Judge, 
which is the Court of the lowest jurisdic- 
tl0n - (Para 1) 

Kanhaya Lai Misra, for Appellants; Janaki 


civil court from declaring that order as beyond 
jurisdiction and, therefore, not binding on the 
party ostensibly affected by it. 


MALIK C J.: A preliminary objection has 

tbis appeal shoul d not have 
been filed in this Court and should have been 


In — 'Secretary of State v. Mask & Co' AIR 1 1 “X 1 , ~ 0l ! rt and should have been 
1940 PC 105 at p y no (A) the JuSal Co«S 8? S a £fiff m2. 0f ^ “W District Judge ‘ 
observed as Mows: S. 12, 
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observed as follows: 

“It is now necessary to determine whether the 
order of the Collector of Customs, dated 20th 
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: ^\ a A f nCU Jurists Relief Act for redemption 
i arg . e number of mortgages. The suit was 
taB? *3 U -.P-. Agricul- 


June 1933, which dismissed the aw^ under S S7 Relief a, f Unc,er S ‘ 2 , 3 ’ U -. p - Agricul- 
188, and which was confirmed by the Govemof: dec re f liSfin *1 , app ^‘ against such a 

General in CouncU on an application under S nassed hvrS* U f rt to whl f h or *ginal decrees 
191, excludes the jurisdiction of the Civil Courts and where are o'* 0 "*?*;appealable 

to entertain a challenge of the merits of that Court? n l f iu a £ e appeaIable to more 
decision. It is settled law that the exclusion diction *2*25?* o, 0 « e Co , Urt A of lowest iuris- 
of the jurisdiction of the Civil Courts is not to , 21 > Bengal, Agra and Assam 

hfi infprrorl Knf . ^iVll COUTts Act (Art 19 loo^\ __:.i. 


^t that such “exelurion must 

either be explicitly expressed or clearly imphed 
It is also well settled that even if jurisdiction is 
v ^ P t X fl C I U i dad : t the Civil Courts have jurisdiction 
A°rfwi ne cases where 1116 Provisions of the 
hav ® not been complied with, or the statu- 

fi? b H nal ^ as not acted in conformity with 
^.fundamental principles of judicial proce- 

the Collector, even in the context 

Ported h? n JS” n l!? e fllad before hlm , actually pur- 
gf*? M 1 8 ’ 8 o h & order of t- 12-1942 under sub-s. 
SdV^,E-^Il na ° c 7 . Act :. ba surely went be- 


6 ", ana Assam 

that 1 C 1 ACt (Act 12 of 1887) Provides 

“an appeal from a decree or order of a Sub- 

shlfte—^ (m thiS St3te Civil Jud S e > 

(a) to the District Judge where the value of 
the original suit in which or in anv 
proceeding arising out of which the 
decree or order was made did not exceed 
five thousand rupees, and 

n ( J b , ) Cour t « any other case.” 
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turists’ Relief Act provides that where appeals 
lie to two Courts, then it is the Court of lowest 
jurisdiction which will be entitled to entertain 
the appeal, and it, therefore, appears to us quite 
clear that the appeal should have been filed 
in the Court of the learned District Judge. 

(2) The period of limitation for filing the 
appeal in the lower Court was only 30 days, 
but the appeal was filed in this Court beyond 
30 days. It is however not necessary for us to 
consider whether the lower Court would or 
would not condone the delay. As the appeal 
was not entertainable by this Court we think 
the best course would be to direct that the 
memorandum of appeal be returned to learned 
counsel and we order accordingly. The res¬ 
pondent is entitled to his costs. 

(3) Learned Advocate-General has prayed 

that the memorandum of appeal be returned 
to him today, but we do not know whether it 
is possible. The memorandum of appeal shall 
be returned to him at a very early date. 
B/D.R.R. Order accordingly. 
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SAPRU AND CHATURVEDI JJ. 

Dr. D. N. Kesarbani, Applicant v. U.P. 
Medical Council, through the Registrar, Luck¬ 
now, Opposite Party. 

Misc. Writ No. 7936 of 1951, D/- 10-3-1953. 

(a) UP. Medical Act (3 of 1917), Ss. 25, 26 
— Erasing of name from register of Medical 
Practitioners — (Constitution of India, Art. 

226). 

Section 25 does not enable the Council 
to remove the name of a person simply 
because he has been struck of! the re¬ 
gister of graduates of the body which 
originally granted the degree. In so doing, 
the Council acts without jurisdiction and 
it is a proper case in which a writ of pro¬ 
hibition should issue restraining the Coun¬ 
cil from proceeding further with any steps 
to erase the name of the person from the 
register of medical practitioners. There is 
no question of infamous or disgraceful 
conduct in a ‘professional respect’ in such 
a case and S. 26 does not apply. (1887) 19 
QBD 467; (1894) 1 QB 750, Rel. on. 

(Paras 13, 16) 

(b) Constitution of India, Art. 226 — Dome¬ 
stic tribunals — (Domestic tribunals). 

Though the High Court was reluctant 
to interfere with the autonomy of dome¬ 
stic tribunals and educational institutions 
which have to maintain standaids, held 
the High Court could understand the ap- 
olicant’s misgivings regarding what the 
body would do when his case came up be¬ 
fore it for consideration and this aspect 
of the matter could not be ignored by the 
High Court. (Para 11) 

A. P. Pandey and S. P. Kumar, for Appli¬ 
cant; G. Mehrotra, for Opposite Party. 

CASES CITED : 

(A) (1887) 36 WR 442: 19 QBD 467 

(B) (1894) 63 LJ QB 534: 1 QB 750 
SAPRU. J.: Tills application has been pre¬ 
sented under Art. 226 of the Constitution to this 
Court by Dr. D. N. Kesarbani. Medical Officer of 
Government Tuberculosis Clinic at Allahabad, for 


various reliefs, and more particularly for a writ 
of prohibition commanding the opposite party 
from taking any steps towards erasing his name 
from the register of Medical Practitioners of this 
province. 

(2) The facts which have given rise to this 
application may be stated shortly. Dr. Kesarbani 
had his early education at the Gurukul Kangri 
University at Hardwar. He had a bright career at 
that institution which is one of the best well- * 
known private institutions in this country. For 
various reasons, it was the policy of this institution 
not to have affiliated itself to any university or 
incorporated as a university by an Act of the 
legislature. It has played, as has been testified 

to by educationists of eminence, an important 
part in the cultural and national life of this 
country. He graduated himself in medicine from 
the Gurukul Kangri University in 1928 and was 
able to obtain a first class. That degree, as is 
well known, is not regarded as a qualification for 
registration as a medical practitioner. The medical 
degree at Gurukul is called ‘Ayurved Alankar*. Mr. 

A. P. Pandey has invited our attention to the 
course of study prescribed for this degree and has 
also placed before us certain question papers set 
for candidates for the medical degree at the 
University. Statements by doctors of eminence 
have been placed before us to the effect that 
the standard of education in modem medicine of 
the Gurukul Kangri University is of a fairly good 
character. On this part of the case, we may 
refer to the testimony of a physician of inter¬ 
national reputation. Sir R. N. Chopra. He is an 
M.D., Sc.D. (Cantab) and an F.R.C.P. (London). 

He is a physician of the highest eminence and in 
the affidavit which he has sworn he states that 
he believes and bona fide believes that the Guru¬ 
kul Kangri University has a well integrated ^ 
course in both systems of medicine, Indian and 
Scientific, without supplanting the latter. 

(3) Another physician. Dr. Kul Bhushan. who 
also holds good qualifications says that the 
standard of education in modem medicine of the 
students of the Gurukul Kangri University is of 
fairly good quality. 

(4) An ex-Principai of the institution. Dr. 
Radha Krishna has also filed an affidavit to the 
effect that the syllabus and curriculum of the 
college in modern medicine can be compared with 
those of other Medical Colleges in India. He 
also states that ample opportunity is provided 
for practical training in various laboratories and 
there is enough scope for learning bed-side medi¬ 
cine: besides the hospital has a large number of 
out-door patients. 

(5) We have referred to the statements in the 
form of affidavits of these well-known persons in 
order to indicate that the Gurukul Medical Degree 
is not a degree in what may be called pure Ayur¬ 
vedic. Along with instruction in ancient system 
of pharmacopoeia, instruction in modern systems 
of medicine is also imparted. Whether the 
standard reached by the Gurukul Kangri Univer¬ 
sity is equivalent to that of Indian Universities 
conferring medical degrees is.a question which is 
not relevant for our purposes. The bearing of 
these remarks will be evident later. We may.* 
also quote from the report of the Ayurvedic and 
Unani system Re-organisation Committee in 1950. 
That committee writes that a scrutiny of the list 
of examiners for the last three years showed that 
greater stress was laid in Gurukul Kangri on Allo¬ 
pathic studies than on Ayurvedic studies. 

(6) We have considered it necessary at this 
stage to refer to these matters as one of the 
questions we have had to consider is whether 
any misrepresentation was made by Dr. Kesar- 
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banl to the University of Rome when lie applied 
for certain exemptions for admission to the 
Medical Faculty of the Royal University of Rome 
for the M.D. degree. We shall refer to this aspect 
a little later in our judgment. Wc may also 
mention that the Registrar of the Gurukul Kan- 
eri University in his affidavit l\as stated that the 
subjects taught in the Gurukul Medical College 
include anatomy with histology; physiology; 
i Pharmacology and therapeutics; hygiene and pub¬ 
lic health; medical jurisprudence and toxicology; 
children’s diseases; mental diseases; clinical medi¬ 
cine; pathology and bacteriology; general medicine; 
general, regional and operative surgery; mid¬ 
wifery and gynaecology. According to the Regis¬ 
trar, the curriculum and the text books compare 
quite favourably with those prescribed for the 
M.B.B.S. examinations of the various Medical 
Colleges in India. The standard is equally high 
and among the examiners have been emient pro¬ 
fessors or examiners in other Medical. Colleges 
of India. 

The standard of knowledge in basic sciences, 
i.e., in Chemistry, Physics and Biology of the 
University students was in no way inferior to that 
of Intermediate in Science in the officially re¬ 
cognised universities. Moreover, it was compul¬ 
sory for every student to be well conversant with 
three languages, i.e., Sanskrit, English and Hindi. 
From the:e facts the Registrar draws the inference 
that a graduate of the Gurukul Medical College 
gets a proper education in pre-medical basic medi¬ 
cal and professional medical subjects in the most 
modem way. We do not think it necessary to 
record any conclusion on the question whether 
the standard reached by the Gurukul Kangri 
University in its medical examinations is as high 
- as that of the universities created by the Acts of 
1 the State legislatures in India. 

We are satisfied, however, that It would be in¬ 
correct to describe the Gurukul Kangri Univer¬ 
sity as one which imparts education only in an 
'obsolete indigenous system’. On the question of 
the efficiency in education imparted by the Guru¬ 
kul Kangri University, opinions may well differ. 
But as to the fact that along with instruction in 
ancient system of pharmacopoeia, instruction in 
modem system of medicine is imparted there can 
be no doubt whatever. We have felt it incumbent 
on us to make these remarks because we find 
that in a letter which was written by the Medical 
Council to the Royal University of Rome an asser¬ 
tion was made that Dr. Kesarbani had misrepre¬ 
sented to them the real nature of the education 
that he had received at Gurukul. That educa¬ 
tion was described as being an education in the 
old Ayurvedic system (obsolete indigenous system) 
and not in modem scientific system as is being 
imparted in recognised Medical Colleges in India. 

(7) We have said that Dr. Kesarbani graduated 
in 1928 from the Gurukul Kangri University. Bet¬ 
ween 1928 and 1930, he worked in several hospitals 
in Bombay and acquired practical experience for 
a period of about three years. In 1931, he moved 
to Dehra Dun and built up a good reputation in 
that city. In 1938 he decided to leave for Europe, 
having secured a scholarship for that purpose. He 
decided that he would have his education in Italy 
and went to that country armed with letters from 
Profesior Benoy Kumar Sarkar of Bengal Insti¬ 
tute of Sociology, Calcutta. Dr. Sarkar gave him 
a letter addressed to one Professor Formichi, Vice- 
President of the Royal Academy of Italy. In this 
letter Dr. Sarkar introduced Dr. Kesarbani as a 
doctor who had studied modem and old systems 
Cl P e , private educational institution, 

? nlversit y Ka ngri at Hardwar in the 
United Provinces. He mentioned also that it 


was known to him that this was one of the 
leading national universities in India and enjoys 
high esteem among the nationalists. That letter 
mentioned that Dr. Kesarbani had graduated from 
there in 1928 and since then had been doing 
some research work. That letter also stated that, 
at that time he was practiring medicine at Dehra 
Dun. A reference is made in that letter to the 
fact that one Dr. Balram had been given certain 
exemptions by the University of Munich in Ger¬ 
many for his doctorate in medicine. 

In his opinion, Dr. Kesarbani's qualifications 
were not inferior to those of Dr. Balram. In view 
of that fact, he hoped that there would be no 
difficulty in his admission and that he would be 
allowed to take his doctorate examination from 
the University of Rome. There was no scope for 
a brilliant student like him in this country as 
he was a graduate of a national university. Dr. 
Sarkar added that he (Prof. Formichi) knew very 
well the prevailing conditions in this country. On 
receiving this letter of introduction, Prof. Formichi 
gave a letter of introduction to Dr. Spano, Ad¬ 
ministrative Director of the University, asking 
him to obtain for Dr. Kesarbani the facility he 
was asking for and added that he would be 
much displeased if he, 'having to face too many 
difficulties there, proceeds to Munich where they 
had made golden bridges for his admission.’ On 
the strength of his qualifications as also perhaps 
of the recommendations which he had brought 
with him, the University of Rome gave to Dr. 
Kesarbani an exemption of 4i years. The M.D. 
of Rome is a six years' course but he was allowed 
to take it in one and a half year. He had, how¬ 
ever, to appear in four rigid examinations and he 
got through them creditably. In his final exami¬ 
nation, he was able to secure distinction and, in fact 
his marks were in the average 88 per cent marks. 
Finally, the University of Rome conferred upon 
him the degree of Doctor of Medicine and Sur¬ 
gery. The degree qualified him for practice out¬ 
side Italy. 

At the time that he went to Italy, this country 
was not at war with it. An Italian degree used 
to be recognised for purposes of registration of 
medical practitioners. In 1939 the war broke out 
& he continued to stay in Italy & Germany. From 
1939 to 1942 he studied medicine and surgery in 
the University of Munich, passed all the exami¬ 
nations comprising twelve subjects and got an 
M.D. with distinction. From 1942 to 1947 he 
worked as Lecturer and was Incharge M.O. of 
Chest diseases ward of the University Hospital. 
Later in that country he was taken as a panel 
practitioner in the town of Holzkirchen. He was 
also appointed Doctor-in-charge for civil per¬ 
sonnel in the American Air-Field. Finallv, when 
political conditions were favourable for his 
return, Dr. Kesarbani came back to this country 
in 1947. Even before reaching India, he took the 
precaution of writing a letter to the Chief Minis¬ 
ter of Uttar Pradesh intimating to him his inten¬ 
tion of return and giving him a synopsis of his 
qualifications. 

A short time after his return in 1947 he saw an 
advertisement by the Public Service Commission of 
U. P. for the post of the Medical Superintendent, 
Bhowali Sanatorium, Naini Tal. He applied, was 
interviewed by the Public Service Commission and 
finally selected by that Commission. On the 3rd 
March 1948, Dr. Kesarbani took charge of the 
Bhowali Sanatorium. It may be mentioned that 
he was registered as a medical practitioner 
by the Medical Council under S. 18, U. P. Medical 
Act, 1917. On 19-12-1947 he was entitled to be so 
registered as he had a degree of the University of 
Rome which was within the meaning of the 
Indian Medical \ct a R-yal University of Italy’ 
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No objection of any character was made at that 
time to his registration. It may be mentioned 
that there was a perfect disclosure on Dr. Kesar- 
bani's part of all the requirements for registration. 
He gave the Medical Council to understand that 
he had his preparatory medical education at Guru- 
kul, that after Gurukul he practised for a num¬ 
ber of years at Bombay and Dehra Dun and that 
he was able to obtain an M.D. degree of the Royal 
University of Rome. The Medical Council with 
everj’ relevant fact in its possession came to the 
conclusion that he was entitled to registration 
and he was so registered. 

(8» Suddenly something happened which made 
the Medical Council change its mind. On 29-4- 
1948 the Registrar of the Medical Council wrote 
to the applicant a letter asking him to answer 
three questions. Those questions were: 

"1. When did you leave India for foreign coun¬ 
tries? 

2. The qualifications with date which you 
secured in Ihdia before going abroad. Ple'ase 
mention the names of the institutions where 
studied? 

3. Tlie qualifications with dates which you 
secured outside India and the period of studies 
and the name of the institutions which you 
attended to obtain these qualifications?” * 

He replied to this letter in August and sent along 
with it his certificates in original. 

(9) The Medical Council, however, chose to take 
step s which, we think, were of an ill-advised 
nature. The Registrar of the Medical Council 
wrote to the Rector of the Royal University of 
Rome that Dr. Kcsarbani had made incorrect and 
false representations. He further added that the 
training he had received was in a university not 
recognised by the Government of India but was in 
the old Ayurvedic system (obsolete indigenous sys¬ 
tem) and not in modern scientific system as was 
being imparted in recognised Medical Colleges in 
India. The letter went on to suggest that they 
did not seem to be fully aware of the fact that 
Dr. Kesarbani was trained in the Ayurvedic system 
in a private college and an unrecognised univer¬ 
sity. The Registrar further added that he re¬ 
quired the information as objections had been 
raised to his registration with the Council on the 
ground of insufficient training. Reminders were 
sent on 29-12-1948. 1-1-1949 and 22-1-1949 on 
behalf of the Medical Council lo the University 
of Rome requesting them to expedite a reply to 
their communication dated 26-11-1948. 

On 28-1-1949 the Rector of the Rome University 
wrote to the Registrar, Medical Council, that Dr. 
Kesarbani had applied to be admitted in the 6th 
year course of medicine and surgery' on presenta¬ 
tion of the following documents: 

1. High School Certificate from the residential 
University of Gurukul at Hardwar dated the 
24th April 1924. 

2. Diploma Certificate with examinations and 
marks obtained at the Faculty of Medicine at 
the same University, signed by Vigishwar, 
Secretary and Vishwanath, Vice-Chancellor. 

The Council was at first disposed only to give 
him credit for four complete years as some of the 
subjects required at the Italian University had not 
been included in his course of study; but at the 
meeting of the Council held on 24-1-1939 after 
having received new information and clarifications, 
permitted the aforesaid student to enter the sixth 
year course with the obligation of passing four 
examinations before being allowed to take his Dip¬ 
loma Examination. It was added that his inscrip¬ 
tion, meaning thereby admission, was, however, 
subordinateu to the presentation of a document 
Proving that the student had attended a two years 


course of preparation for the study of Medicine 
before his entering the Faculty of Medicine of 
Gurukul University. On 27-2-1939 the Chancellor 
and Vice-Rector of the Gurukul University inlorm- 
ed the University of Rome that the applicant be- 
lore them had. before entering the Guruaul Uni¬ 
versity course for medicine, completed a two years 
course in pre-medical subjects. 

They had before them another letter from one 
Dr. S. K. Mehta informing them that the appli- « 
cant had served in the Emergency Hospital, Bom¬ 
bay, of which he was in charge from May 1929 to 
1931, showing great professional capacity and a 
thorough knowledge oi the Ayurvedic cures. It was 
on the basis of this information that the appli¬ 
cant has been admitted to the sixth year course. 
According to him, he had passed the examination, 
obtaining in medicine and surgery 88 per cent of 
the marks. He had, however, not been able to 
succeed at the examination of the university of 
Milan. For that reason he would not be permitted 
to practise the medical profession in Italy. The 
Director went on to add that the applicant had 
been admitted to the 6th year course on account 
of inexact information and documents forwarded 
by the authorities in India. They added 
that it was because this inexact informa¬ 
tion and the documents forwarded by the 
authorities in India that the authorities of 
that university were able to realise that the 
Ayurvedic system had fallen into disuse and that 
the Gurukul Kangri University was not legally 
recognised by the Government of India. There is 
towards the end of the letter a request that it is 
desirable that all possible information should be 
sent regarding the organisation of university 
studies as conducted in India. 

Now Dr. Mehta's letter had made it clear that 
Dr. Kesarbani was an authority in Ayurvedic cures. H 
There was no inexactness in the letters which were 
sent by the Chancellor and the Vice-Rector of the 
University of Gurukul. It is true that Gurukul is 
not a recognised university in the sense that it 
ow'es its inception to no Act of legislature. It is, 
however, a well recognised institution whose good 
work has been highly praised by scholars and 
educationists of eminence. It is well-known that 
it constituted an experiment along new lines in 
education. Its reluctance to accept official help 
was due to the nature of the Government that 
was operating in this country before 1947. Guru¬ 
kul was not an obscure institution. It could be 
classed with well-known institutions such as the 
Shanti Niketan of Rabindra Nath Tagore. The 
standard reached by the medical students at that 
university may or may not have been comparable 
with that reached by the students of medical 
institutions of Indian Universities, but it would 
be a travesty of truth to describe the courses of 
study at Gurukul Medical Faculty as purely or 
even mainly confined to indigenous methods. 

We have referred on this point to the eminent 
authority of Dr. Chopra. We may say that Mr. 
Ramsay Macdonald who was at one time the 
Prime Minister of England wrote in 1916 about 
Gurukul in the following terms: 

“The Gurukul is the most momentous thing in 
Indian education that has been done since J 
Macaulay sat down to put his opinion into 
minute in 1835.” 

We may also remark that the President of our 
Republic. Dr. Rajendra Prasad, spoke about Guru¬ 
kul in the following terms: 

“The present Government is GurukuVs own and 
the Government also considers the Gurukul as 
its own: hence the Gurukul should form a part 
of the Government educational system. But at 
the same time I realise that in the making of 
every country independent educational institu- 
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tions have a place of .their own. It is such im- President of the Medical on 

Stations that can bring about a revomUon m pursuance of their letter, 

.education; therefore, lf , the .Giirukul Kangri . u . This en d e d the chapter so far as 
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. We may alio invite attention to the observation the Rector. 

i of the Universities Commission which was presided (12) To continue with the story, the Medical 
over bv Dr Radha Krishnan, now Vice-President council on receiving the information mat me 
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of the Indian Republic; 


M. D. degree had been taken from Dr. Kesarbani 
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■Gurukul Kangri: The institution with its branches invited the attention of Government to the effect 
has about 1500 students, of whom 100 are of the that Dr. Kesarbani was not a qualified medical 
•College grade. Vedic reseach, Ayurvedic re- practitioner and wrote to them suggesting that he 
search and advanced work in ancient Indian should be removed from government services. In 


Literature and History have been its specialities. 
Non-recognition of its degrees and diplomas 


their letter of 18-1-1950 to the Secretary to Gov¬ 
ernment, U. P., Medical (B) Department, Lucknow, 
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had stood in the way of its popularity, but now the line taken wa> that the admission of Dr. 
after half a century of conscientious work it is Kesarbani to the final year of M. D. class of Uie 
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being recognised as a real centre of learning." 
(10) We have mentioned all this in order to in- 


University of Rome was obtained by conveying 
inexact information and that Dr. Kesarbani had 
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thcate unmistakably that Dr. Kesarbani did not not obtained a regular and propel training m 


.receive his medical education in India in an un¬ 
known and obscure institution but at a well-re¬ 
cognised institution which did not. however, for 
reasons into which it is unnecessary to enter, re- 


basic medical subjects and had not been suitably 
trained. In their opinion, therefore, he was not 
a fit person to remain in Government service in 
a premier institution of the status of Bhowali 


ceive or desire to receive Governmental aid. Sub- Sanatorium. The Medical Council was directed by 
sequent to this letter, the Medical Council sent Government to get into touch with Dr. Kesarbani 
for Dr. Kesarbani on 18-3-1949. He was asked to and give him an opportunity to explain the case 
answer certain questions. He wanted to place which had been formulated by the Council. A 
certain documents before the President but the letter was accordingly addressed by the Medical 
latter did not consider it necessary to give him Council and he was required to send his reply 
time for that purpose. On the basis of that inter- within ten days. Thereafter there followed a 
view the Council wrote to the Rector of the Royal long correspondence with Dr. Kesarbani and the 
University of Rome pointing out that the Univer- Medical Council into which it is unnecessary to 
sity of Rome had given Dr. Kesarbani exemption enter. But we may, however, make a pointed 
of nearly 4J years on an inexact information. The reference to the letter dated 29-4-1951 in which 
Council further found that Dr. Kesarbani had not Dr. Kesarbani asked the Registrar of the Medical 
pursued a regular course of studies in any re- Council ‘o be good enough to send to him the 
cognised medical college before proceeding to Italy correspondence that had taken place between the 
and obtained exemption by supplying incorrect University of Rome and the Medical Council, 
information. They pointed out that even though The Registrar. Medical Council, on 4-5-1951 had 
Dr. Kesarbani had not passed a college education the correspondence, including the letter of 
which would be regarded as good for purposes of 31-3-1949, sent to Dr. Kesarbani. The present 
registration in Italy, he could practise in this position is that Dr. Kesarbani has been asked to 
country as the degee which he possessed was a show cause as to why his name should not bo 
registrable degree. They felt that they were not erased from the Medical Register since his MJD. 
in a position to erase his name from their regis- (Rome) degree has been annulled by the Rome 
ter and they invoked the assistance of the Uni- University and he no longer holds the medical 


versity of Rome for that purpose. If the Uni¬ 
versity of Rome could cancel the M. D. Degree 


qualification necessary for registration under the 
U. P. Medical Act. A letter to this effect was 


awarded to him on the ground that he had by sent on 17-4-1951 and it was followed by letters 
supplj'ing incorrect information obtained exemp- dated November 5, 17, 22 and December 5, 1951. 
tions, it would be easy for them to erase his name It is against this threatened action that Dr. 


from the medical register. 


Kesarbani has come up to this Court under its 


(11) We are surprised that a responsible body wr ‘t jurisdiction, 
created by the legislature for the maintenance of (13) We have already pointed out that there 
professional standards should have acted in this are good reasons why Dr. Kesarbani apprehends 
irresponsible manner without giving any adequate that he will not get a fair, just and impartial 
opportunity to Dr. Kesarbani to explain his case, hearing before the Medical Council. It is at the 
Without caring to ascertain in an unbiassed man- instance and on the initiative of the Medical 
ner the case which Dr. Kesarbani had to put up, Council that his M. D. degree was cancelled bv 
this statutory body chose to write to the Uni- the University of Rome. We can well understand, 
versity of Rome and went out of its way to therefore, his hesitation in appearing before a 
suggest that action should be taken against him body which he has reason to apprehend is noti 
for the cancellation of the degree for which he likely to adopt a fair and impartial attitude 
’ had worked and toiled hard in Rome. Reluctant towards the case put forward by him Apart 
5?*®, a « Jo interfere with the autonomy of from this, the question of law raised in this case 
tribunals and educational institutions requires some consideration. The question is 
to maintain standards we can weU whether the Medical Council has any power to 

m i s F lv ngs regarding cancel a Registration on any ground other than 
, body m \\ do when his case comes up that mentioned in S. 25, U. P. Medical Act, It Is, 
J °r consideration. This aspect of the conceded by the learned Standing Counsel that 
TLlWi? HL “■* » ^.only section under which actiol 2Tb? «££ 
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cases of infamous conduct in any professional 
respect. There is no question of infamous conduct 
in any professional respect so far as Dr. Kesar¬ 
bani is concerned. 

Section 25 of the Act runs as follows: 

“Any entry in the register of medical practi¬ 
tioners, which is proved to the satisfaction of 
the Council to have been fraudulently or in¬ 
correctly made, may be erased under an order 
in writing of the Council after notice has been 
given to the person concerned and his objec¬ 
tions, if any, have been considered." 

It is only in cases where an entry in the register 
has been made fraudulently or incorrectly that 
the Medical Council can take action against any 
registered medical practitioner under S. 25. No 
doubt the satisfaction that is required is of the 
Council. But it is obvious that the fraud or mis¬ 
take has reference to the time when the initial 
entry was made. 

(14) On this part of the case, we may refer to 
the case of — 'Ex Parte, Partridge’, (1837) 19 
QBD 467 (A). That was a case of a person who 
obtained a diploma as licentiate in dental surgerv 
from the Royal College of Surgeons. Dublin in 
1878, and whose name was subsequently entered in 
respect of that qualification in the Dentists 
Register kept in accordance with the provisions of 
the Dentists Act. 1878, (41 and 42 Viet. c. 33). 
The Council of the Royal College withdrew that 
diploma in July 1885 for the reason that the 
dentist had been advertising his profession. One 
of the conditions on which the diploma was 
granted by the Royal College of Surgeons, Dublin, 
was that the dentist would not endeavour to 
attract business by advertisement or by any prac¬ 
tice considered by the College to be unbecoming. 
It was further laid down that if this condition 
was not observed, the diploma would be cancelled 
by the President of the Council. A declaration 
to the effect that he would observe that condition 
having been made by the dentist, the diploma was 
conferred on him. Later, it was discovered that 
he had been advertising himself and on that 
basis the General Council of Medical Education 
and Registration erased his name from the Den¬ 
tists Register under the Dentists Act, 1878. 

(15) Now, we may point out that we have com¬ 
pared the provisions of the U. P. Medical Act, 
1917, with those of the Dentists Act, 1878. Wc 
find that section 7 of that Act corresponds with 
S. 17, Medical Act, S. 11 with S. 33, S. 12 with 
S. 17 and S. 13 with Ss. 25 and 26. It is un¬ 
necessary to notice other sections of the two 
Acts. On an application for a mandamus to the 
General Council of the Medical Education and 
Registration to restore the name of the dentist to 
the register of Dentists, Mathew J. observed that 
in a case such as the present the Medical Council 
possessed no further powers of dealing with the 
register than those conferred in the various sec¬ 
tions of the Act. He held that the mere fact 
that the diploma had been cancelled by the 
Medical authority was not a ground upon which 
the General Council was justified in disqualifying 
the applicant or exposing him to the penalties 
Imposed by the Act upon unqualified practitioners. 
The matter went up to the Court of appeal and 
we may quote in this connection the remarks of 
Lord Esher, M. R.: 

“It seems to me that these provisions go to 
show that the power of erasure by the Council 
is in the nature of a judicial power, and must 
be confined to the matters into which they 
are authorised to inquire for the purpose of 
exercising such power. It may be that the 
local or more limited Medical authority may 
strike a man off their register for a breach 
of an undertaking on which he obtained his 


a.i.b. 

qualification.The Dentists’ register is a 

novel institution, the creature of the Act ol 
1878. and it seems to me that there can be no 
power of dealing with the register so created 
except those which are given by the Act." 

Lindley L. J. was more specific. He observed: 
"The effect of our decision is that it will not 
be competent for the General Council, without 
exercising their jurisdiction under S. 13, (S. 13 
corresponds with Ss. 25 and 26 of the Medical 
Act), and simply because a licentiate of a local 
medical authority has been struck off the regis¬ 
ter of that authority, to erase his name from 

the Dentists register.Section 13 authorises 

the Council to erase the names of convicted 
persons and those guilty of infamous or dis¬ 
graceful conduct in a professional respect. 
There is no provision which enables the 
Council to remove the name of a person once 
on the register simply because he has been 
struck off the register of licentiates of the body 
which originally licensed him.” 

(16) Now, admittedly, there is no question here 
of infamous or disgraceful conduct in a profes¬ 
sional respect so far as Dr. Kesarbani is con¬ 
cerned. We may point out that in the case of 
— ’Allinson v. General Medical Council’, (1894) 1 
QB 750 (B), Lopes L. J. made the following ob¬ 
servation when dealing with infamous conduct in 
a professional respect: 

“The Master of the Rolls has adopted a defi¬ 
nition which, with his assistance and that of my 
brother Davey, I prepared. I will read it again: 
’If it is shown that a medical man in the 
pursuit of his profession has done something 
with regard to it which would be reasonably 
regarded as disgraceful or dishonourable by his 
professional brethren of good repute and com¬ 
petency’, then it is open to the General Medical 
Council to say that he has been guilty ol 
•infamous conduct in a professional respect’. 
That is at any rale evidence of ‘infamous con¬ 
duct' within the meaning of S. 29. I do not: 
propound it as an exhaustive definition, but 
I think it is strictly and properly applicable to 
the present case.” 

In the case before him the applicant had been 
guilty of infamous conduct in a professional res¬ 
pect. There is no suggestion that Dr. Kesarbani 
has been guilty in the pursuit of his profession 
of conduct which can be regarded as disgraceful 
or infamous by the profession he belongs tov 
Indeed, according to the medical council he does 
not belong to the medical profession at all. That 
being the position, the only section which can 
apply is S. 25 of the Act and it strikes us that 
we can read in S. 25 no provision which would 
enable the Council to remove the name of a 
person simply because he has been struck off the 
register of graduates of the body which originally 
granted the degree. That being so, the clear view 
to which we are driven is that the Council is 
acting without jurisdiction. On this basis, we 
think that this is a proper case in which a writ 
of prohibition should issue restraining the 
Council from proceeding further with any steps to 
erase the name of Dr. Kesarbani from the register 
of medical practitioners and we order accordingly, i; 
The proceedings instituted on that basis are 
hereby quashed. It is unnecessary to pass any 
orders with regard to the other reliefs claimed 
by the applicant as our order in regard to pro¬ 
hibition will enable the applicant to get the sub¬ 
stance of the reliefs that he claims. The appli¬ 
cant will be entitled to his costs which we assess 
at Rs. 500/-. 

A/D.H. Application allowed. 
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SANKAR SARAN AND 
GURTU JJ. 

Gulab Singh and others, Applicants v. Col¬ 
lector o l Farrukhabad and others. Opposite 
Party. 

Writ Applns. Nos. 7959 and 7951 of 1951 D/- 
16-3-1953. 

i U. P. Land Utilization Act (5 of 1948), S. 3 
— Validity of order of allotment made without 
proper service of notice — (Constitution of 
India, Art. 226). 

An order of allotment of land passed 
under S. 3, U. P. Land Utilization Act with¬ 
out effecting a proper service of notice on 
the landlord concerned as required by S. 
3(2), in consequence of which the landlord 
was prevented from showing that the land 
had already been let to tenants and was be¬ 
ing utilized for cultivation, is without juris¬ 
diction and can be quashed by a writ of 
certiorari at the instance of tenants of the 
landlord who are adversely affected by it. 
The fact that there was a subsequent re¬ 
presentation made by the landlord and that 
a report was put up by the planning officer 
and an order passed thereon could not wipe 
off the effects of the failure to give notice 
under S. 3(2), according to law. 

(Paras 16, 17, 18 and 19) 
Suraj Nath Singh, for Applicants; K. C. Sak- 
sena, for Opposite Party. 

CASE CITED: 

(A) (’52) AIR 1952 All 822: 1952 All LJ 380 
GURTU J.: These are two writ applications 
^arising out of proceedings taken under S. 3. U. P. 
Land Utilization Act, 1948 (Act 5 of 1948). Writ 
No. 7959 of 1951 is by certain alleged tenants of 
the land in question. Writ No. 7951 of 1951 is 
by the erstwhile landlord of the village in which 
the land in question was situate. 

'(2) It is to be conceded that in view of the 
U. P. Zamindari Abolition and Land Reforms Act 
and the voting order thereunder the applicant, 
the ex-landlord has no locus standi to prosecute 
this application. Writ Application No. 7951 of 
1951 will, therefore, have to be dismissed. 

(3) Since these two writ applications were con¬ 
nected they are being dealt with together in 
order that the facts in the affidavits in support 
either of one application or the other may be 

™-n l n ,^-? po , s i ng of the Writ Application No. 
79o9 of 19ol, if necessary. 

(4) The case of the applicants in Writ Appli¬ 
cation No. 7959 of 1951 is that the plots men- 
tloned in para. 2 of the affidavit filed in support 
of the application were settled with the applicants 
and with certain other persons who are oppo¬ 
site parties, 3rd set, for cultivation purposes by 
the then landlord by means of various pattas 
executed in April 1950 and in April 1951, and that 
the applicants are the tenants of the lands in- 

Sg* 1 £J h t Z r JfP ective Pittas. The applicants 
to-*® P 10 ^ were mostly under cultiva- 
W ili 9 ? 0 tootigh the crops in the year were 
good because the lands could not be pro- 
Thl y £ l0us £ ed and a!so because of excessive rains. 
aXJ2WS[Party 2 . the Krishna Co-operative 
&»iety Limited, under the provisions of the Land 

* pp i ied t0 the Collector Farru 
t0 let out the plots to them for fanning 

r f ! preseatatlon 11131 the lands 
were still uncultivated and had not been let out 

ivSuKJS? h appU ' ants 4Sf fit 

SKverS "tefS &5S5Li give £ *2 the applicants or 
ueuvered to tlje landlord or having been affixed to 


the chaupal or some other public place in the 
village an allotment of the plots in favour of the 
Co-operative Society was made sometime in or 
about July, 1951. The applicants allege that the 
action ot the Collector in so letting out the lands 
is against the principles of natural justice and 
has deprived the applicants of their rights ana* 
that no allotment could have been made by the 
Collector in favour of the Co-operative Society 
without notice having been served as required by 
S. 3. U. P. Land Utilization Act, 1943. The appli¬ 
cants allege that they have no other speedy 
remedy and therefore, seek a writ of certiorari or 
mandamus or other direction quashing the pro¬ 
ceedings taken by the opposite parties, the Col¬ 
lector and the Co-operative Society. 

(5) The Co-operative Society by its secretary 
has filed a counter-affidavit. It is alleged therein 
that the applicants are all mukhtar-i-ams of the 
landlord and have been set up by the landlord to 
harass the co-operative society. It is denied that 
the applicants or the opposite parties, third set, 
are tenants of the land in dispute and it is 
alleged that they were not given the land on 
pattas either in 1950 or 1951. It is alleged that 
the revenue records do not mention the names 
of the applicants or the opposite parties, third set. 
as tenants of the land and that the alleged 
pattas were not verified by the Kanungo according 
to the rules. It is further alleged that the land¬ 
lord admitted in his letter, dated 9-8-1951 to the 
Collector that the land had not been brought 
under plough and it is alleged that the plots in 
suit were never brought under cultivation either 
by the applicants or the opposite parties, third 
set and that no crops were ever raised by them. 
It is alleged that since the plots in dispute had 
not been let out to anybody and not cultivated 
they were shown in the list maintained by the 
Collector as culturable waste land. It is alleged 
that when upon a previous notice under the U. P. 
Land Utilization Act the landlord represented 
that the lands were already let the Collector had 
allowed time up to 30-5-1950, to the landlord to 
let out the land and had directed that all plots 
should be leased out and a list of persons in 
whose favour leases had been executed should be 
sent, but that no such names had been sent. It 
was further alleged that before the present allot¬ 
ment order was made a notice was issued to the 
landlord under S. 3, Land Utilization Act which 
was served on the landlord through his duly 
authorised agent and that the service of the 
notice was admitted by the landlord in his. 
Manager’s letter, dated 9-8-1951. It is alleged that 
the land was not at all settled with any tenants 
and was lying waste as shown by the chart main¬ 
tained by the Collector. 

(6) A rejoinder affidavit was filed by the appli- 
cants It was denied that applicant 3 was a 
Mukhtar-i-am. It was alleged that the revenue 
records did not make a mention of the names 
of the applicants or opposite parties third set as 

°*. m dispute because the revenue 

officials, viz., the Kanungo and the Patwaris, had, 
been ordered by their superior officers not to make 
entries in the revenue papers about the pattas. 
given to the applicants and they refused to attest 
trie pattas or to make entries in spite of their 
request for the same to them. It was reiterated 
that crops had been raised on most of the plot; 

£»2W\L n 19o ° and t in a11 of them in 1951 on 
° f f applicants and the opposite parties 
28* set was alleged that the service of the- 
notice on the landlord was never made person- 

. Manager - but it had been served 
Mukhtar-i-am who did not bring it to the- 
notice of the landlord and for this negligence- 
he was removed from service. At* rched to thil 
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rejoinder affidavit are copies of the pattas exe¬ 
cuted and also copies of the representation made 
to the Collector wherein it was prayed that the 
order of allotment in favour of the Co-operative 
Society should be withdrawn. 

(7.i A supplementary affidavit was filed by the 
Co-operative Society. It alleges that the pattas 
alleged to have been executed in April 1950. did 
not exist or they would have been produced be¬ 
fore the Collector in compliance with his order, 
dated 3-5-1950, made when the earlier notice had 
been issued. It was alleged that the applicants 
cotud have made an application before the 
revenue Court for entry of their names under 
the provisions of the Land Revenue Act and 
their failure to get their names entered is in¬ 
dicative of the fact that there were really no 
pattas in existence. 

(8» To the supplementary affidavit is attached 
'-he letter of the Manager of the Estate to the 
Planning Officer, dated 9-8-1951. 

(9> It runs as follows: 

"With reference to your notice No. 739, dated 
4-6-1951 for settlement of the plots Nos. 54/1, 
609/1 of village Uncha within fifteen days I 
beg to inform you that the notice was received 
here in the office on 8-6-1951 by the sectional 
clerk and mukhtar-i-am of the office who un¬ 
fortunately detained the paper with him for a 
long time without putting the same before the 
proper authority. It was extremely careless on 
the part of the clerk concerned who due to 
his lack of vigilance and foolishness could not 
understand the significance and Importance of 
such a notice. For this act of his carelessness 
the clerk has been punished and the ziladar too 
has been suspended. In support of my above 
assertion I enclose the copy of the orders for 
your perusal. 

"Last year another notice of the similar 
nature was received and the reply thereto was 
submitted on 2-5-1950 saying therein that major 
portion of the area has been settled. In view of 
the last year's reply of the notice there could 
hardly arise the question of settlement of the 
area already settled by us. 

"You fully appreciate that due to sparse rains 
this season the settled land could not be 
brought under plough by this time as well. In 
the circumstances mentioned above I earnestly 
appeal to you to reconsider the cases you have 
settled for quashing them and giving estate 
settlement holders chance to cultivate their land 
and oblige. 

"In this connection I beg to request you to 
please pass stay orders against Hotilal and 
others till you finally decide the cases. En¬ 
closures : 

1. Copy of Manager's order, dated 8-8-1951 
passed against the Ahalmad, Th. Shahzadey 
Singh. 

2. Copy of Manager's order dated 8-8-1951 
passed against the Zilladar, P. Tirbeni Prasad, 
Zil'adar Uncha.” 

(10) Attached to this supplementary affidavit i3 
also an uncertified copy of file report which was 
made to the Collector by the District Planning 
Officer on 6-9-1951. It runs as follows: 

"Collector. 

Subject: Letting of land in village Uncha and 
Tera Rabboo to Shri Krishna Co-operative 
Farming Society under your orders, dated 
28-7-1951 (Flag 'A') and of 16-7-1951 
Flag 'B‘. 

"The Manager, Tirwa Raj has represented 
against this allotment order on the ground that 
the land has already been let out by them to 
the cultivators. I submit my comments para- 
wise as follows: 
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“Notice under S. 3, Land Utilization Act was 
duly served on the Muktar-i-am of the estate 
in person on 8-6-1951 but no objection was filed 
by the State till 17-7-1951 when final orders 
were passed by you though the prescribed 
period for the purpose had since been elapsed. 

If it was the fault or the carelessness of the 
subordinate staff of the State for not putting 
up the notice before the Manager it was their 
look out. This office has nothing to do with it 

"The possession of the land in question was " 
delivered to Sri Hotilal Upadhyaya and others 
on 20-7-1951 through the Kanungo concerned by 
beat of drum in village Uncha where a perma¬ 
nent ziladar of the estate is posted. No facts 
for letting out the land in dispute to other 
tenants was ever brought to the notice of tjie 
supervisor Kanungo who went on the spot for 
delivering the possession by the ziladar or any 
other representative of the estate till 9-8-1951. 
Had there been any tenant, he should have 
come forward at least at the date of the order 
on the spot. Besides it is not even proved from 
the patwari records that the lands in question 
have ever been held by any tenant or any re¬ 
gistered patta was ever made in anyone's favour 
by the estate before the final orders passed 
by you in the matter. 

"Some persons have filed certain objection by 
alleging that the land situated in village Uncha, 
which is in dispute had already been leased to 
them in April 1950 and as such it should have 
come under plough curing last rainy season and 
an entry to this effect should have long been 
done in the patwari records. 

"This plot was inspected by Shri M. K. 
Mukerji, Assistant Registrar, Cooperative Socie¬ 
ties. Farrukhabad and Sri S. L. Asthana. Dis¬ 
trict Agricultural Officer on 3-8-1951. The report u 
at Flag 'D' clearly shows that they found the w 
land in question uncultivated. 

“The state has also mentioned in their objec¬ 
tion that a similar notice was received by them 
and they put in objection in its reply that the 
major portion of the land has already been 
settled and will be brought under cultivation 
during the rains of 1950, but it has not yet 
been done. 

"In the circumstances, there is no force in 
the objections filed by the Manager. Tirwa Raj, 
and others and-may therefore be filed. 

Sd/ B. K. Tandon, 
District Planning Officer, 
Faraukhabad, 6-9-1951.” 

(11) A copy of the District Magistrate's order, 
dated 7-9-1951, passed on the representation of 
Tirwa Estate’s Manager is also attached and it 
runs as follows: 

"The land does not seem to have been cultivated 
which has been admitted by the Estate authori¬ 
ties vide Flag (C). Uncier the circumstances their 
representation has no force and is rejected.” 

(12) Learned counsel for the applicants has 
argued that it has been established that the appli¬ 
cants and the opposite parties third set were 
lessees of the lands which have been allotted to 
the Co-operative Society. He relies upon the 
fact that pattas are in existence and submits that 
the absence of verification of these pattas by the' 
Kanungo and the failure to get an entry into the 
revenue records made has been explained by him. 

He urges that when the first notice was issued 
the Collector was duly informed by the letter, 
dated 2-5-1950 written by the Mukhtar-i-am of the 
Raj that the major portion of the area covered 
by plots Nos. 97/1/47.74 and 609A/60.84 had been 
settled and would come under the plough 
in the coming rainy reason and that it had been 
intimated that the rest of the area which was 
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inferior to it would also be settled in the very 
near future. Learned counsel says that in view 
of the undertaking given the rest of the area 
wa> also settled and that the failure to send the 
list of persons in whose favour the leases had 
been executed did not matter. The co-operative 
Society, on the other hand, has relied upon the 
f^cts set out in the District Planning Officer’s 
report. 

i (13) For the purpose of these proceedings it is 
only necessary to examine this matter from one 
angle and it is this: Whether the applicants 
have prima facie established that they could have 
made a reasonable representation to the Collector 
if they had received notice of the fact that the 
lands’in question which were being sought to 
be allotted by the Collector were the lands which 
could not be aUotted because they were already- 
leased and had been put under cultivation. In 
our view such a representation had considerable 
chance of being accepted by the Collector if it had 
been made considering the facts which have been 
averred in the affidavit of the applicants. It is 
argued that S. 3 did not entitle the applicants to 
any notice. This appears to be correct. However, 
though the tenants could not have directly repre¬ 
sented their case if the landlord had received 
a notice under S. 3, he was bound to have 
brought the fact, which the tenants themselves 
might not have been entitled to bring, to the 
notice of the Collector directly that the lands 
sought to be allotted were already leased out and 
were being subjected to cultivation. The counsel 
for the applicants says that no notice as required 
by law was served on the landlord and, there¬ 
fore, the Collector had no power to make an 
allotment in favour of the Co-operative Society. 

a (14) It is an admitted fact that the notice was 
* not served personally on the landlord but was 
served on the Mukhtar-i-am. It is however urged 
by the learned counsel for the Co-operative Society 
and for the State that a notice served on the 
Mukhtar-i-am is sufficient. It is urged that when 
the first notice was issued correspondence with 
reference to it was carried on by a Mukhtar-i-am 
of the estate and that the letter, dated 94-1951, 
of the Manager himself does not show that the 
Mukhtar-i-am was not entitled to receive the 
notice. The question, therefore, is whether there 
is anything in the language of S. 3 which pro¬ 
hibits the service of a notice on a Mukhtar-i-am 
when it is clear that the Mukhtar-i-am is the 
person who normally acts for the landlord. Sec¬ 
tion 3 (2), U. P. Land Utilization Act (Act 5 of 
1948) runs as follows: 

“The notice shall be served on the landlord by 
delivering or tendering to him a copy of ouch 
notice. But if the landlord is not readily trace¬ 
able or refuses to accept the notice, the service 
shall be effected by affixing a copy of such notice 
to the chaupal or some other public place in the 
village and thereupon the landlord shall be 
deemed to have been sufficiently served.” 

(15) It is urged that the section indicates that 
service has to be effected on the landlord himself. 
Learned counsel for the applicants has drawn 
our attention to — *Ram Niranjan Lai v. AddL 
Wist. Magistrate, Kanpur’, AIR 1952 All 822 (A). 
In that case the Collector made an ex parte 
coder under S. 3, U. P. Land Utilization Act on 
the finding that the notice on the landlord was 
properly served. The finding was based on the 
reix>rt of the process server which was not veri¬ 
fied by him as required by R. 78 of the Revenue 
Court Manual. It was held 

"that the finding that the landlord had been 
served with notice and had deliberately absented 
Himself from Court was based upon evidence 
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which was not admissible in law and therefore 

the Court had no material on which it could 

assume jurisdiction to proceed ex parte against 

the landlord and therefore the Court acted 

without jurisdiction and its order was liable to 
•be quashed under Art. 226 of the Constitution.” 
Learned counsel for the applicants says that this 
case is an authority for the proposition that where 
some essential preliminary has not been complied 
with the proceedings subsequent are invalidated. 
He submits that in the cited case the essential 
preliminary to holding that the notice had been 
duly served was the presence of the requisite 
affidavits. In the failure of those affidavits it 
could not have been held that there was proper 
sen-ices and in the failure of sen-ice there could 
have been no order of allotment. Learned 
counsel says that in the present case also the 
essential preliminary to an order of allotment 
under S. 3 was that a notice should have been 
sen-ed on the landlord by delivering or tendering 
to him a copy of such notice or if the landlord 
was not readily traceable or refused to accept the 
notice the sendee could have been effected by 
affixing a copy of such notice to the chaupal or 
some other public place in the village. 

Learned counsel submits that whether or not 
the landlord had a Mukhtar-i-am on whom in the 
absence of any express provision a notice might 
have been sen-ed so as to be an effective notice 
on the iandlord would not matter as in view of the 
statutory requirement of S. 3 (2) of the Act the 
notice in this case had to be served on the land¬ 
lord personally. Learned counsel argues that since 
this was not done there was in effect no service 
at all and the essential preliminary to the passing 
of an order under S. 3 was lacking. It is not 
suggested that the Mukhar-i-am brought the 
notice to the attention of the landlord prior to 
the date of hearing the representation either. In 
view of this learned counsel argues that the land¬ 
lord was prevented from showing that the land 
had already been let and was being utilised for 
the purpose of cultivation. Learned counsel argues 
that in thus depriving the landlord of an oppor¬ 
tunity the Collector (had incidentally deprived 
the tenants of an opportunity of haring their 
case put up through the landlord and thus they 
have been adversely affected and though the land¬ 
lord's application may now have to be dismissed 
because of the vesting order under the Zamindari 
Abolition and Land Reforms Act the order of 
allotment would not be protected by this latter 
fact since the allotment order was, in any case, 
tainted by invalidity on account of the failure to 
effect a proper service of notice under S. 3 (2). 

(16) In our view this submission has consider¬ 
able force and as we have already indicated that 
there was sufficient material which could have 
been put before the Collector if notice had been 
served on the landlord which would probably have 
led the Collector not to re-allot the land. The 
failure to give a proper notice under S. 3 (2) be¬ 
comes all the more important. 

(17) The fact that there was a subsequent re¬ 
presentation made by the landlord and that a* 
report was put up by the planning officer and an I 
order passed thereon could not wipe off the 1 
effects of the failure to give notice under S. 3 (2)' 
according to law. The approach in regard to a* 
representation which is made against an order * 
which has already been passed may not always 
be the same as the approach to a representation 
made before an order is passed. 

(18) At the time when the impugned order was 
passed under the U. P. Land Utilization Act the 
right of letting the lands within the zamindari 
was still with the landlord. The statute clearly 
made an inroad upon such rights. It was, there- 
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fore, essential that before the rights under the 
Act were exercised the pre-requisites to the exer¬ 
cise of those rights were satisfied. 

(19) In the present case there was a clear 
failure to serve a notice on the landlord as rer 
quired by lav/ in consequence of which the land¬ 
lord was prevented from showing that the lands 
had already been let and were being utilised for 
cultivation and the denial of this opportunity to 
the landlord had adversely affected the appli¬ 
cants, the tenants. We hold, therefore, that 'he 
allotment order of the Collector in favour of the 
Krishna Co-operative Society, Limited, was with¬ 
out jurisdiction. 

(20) We accordingly issue a writ of certiorari 
quashing the proceedings taken by opposite party 
1 under the provisions of the U. P. Land Utiliza¬ 
tion Act and we also direct opposite party 2 not 
to cultivate the land after 20-5-1953. 

(21) Writ Application No. 7951 of 1951 is dis¬ 
missed. 

A/K.S. Order accordingly. 


A. I. R. 1953 ALL. 588 (Vol. 40, C. N. 290) 
(LUCKNOW BENCH) 

V. BHARGAVA AND HARI SHANKAR JJ. 
Kaushalendra Pratap Sahi, Appellant v. Mes¬ 
srs. Sen and Sanyal, Respondent. 

First- Ex. Decree Appeal No. C of 1952, D/- 
13-1-1953. 

(a) Civil P. C., (1908), O. 34, R. 15(2), (as 
amended in Avadh) — Scope. 

Sub-rule (2) of R. 15, (Avadh) clearly 
lays down that, if a charge is created by 
the decree itself, the mere creation of that 
charge would give the right to the decree- 
holder <o execute the decree by sale of the 
property charged and would obviate the 
necessity of filing a separate suit. Even 
though the decree does not directly and 
specifically empower the decree-holder to 
ask for sale of the charged property in exe¬ 
cution of the decree, that right accrues to 
him under the sub-rule. AIR 1932 All 439 
and AIR 1951 All 141 (F.B.), Considered 
and Distinguished. (Paras 4, 8) 

Anno: C. P. C., O. 34, R. 15, N. 2. 

(b) Civil P. C., (1908), O. 34, R. 15(2), (as 
amended in Avadh) — Question of fact. 

The question whether a charge is creat¬ 
ed by the decree itself or by the compro¬ 
mise stated by the counsel before the 
Court is naturally a question of fact which 
has to be decided on the interpretation of 
the statement which is made by the coun¬ 
sel. 

Held on construction of the decree that 
the charge in question was created by the 
decree and not by the compromise preced¬ 
ing it. (Para 5) 

Anno: C. P. C., O. 34, R. 15, N. 10a. 

D. P. Agarwal and M. M. Gaur, for Appel¬ 
lant; Mohd. Naziruddin and B. N. Roy, for Res¬ 
pondent. 

CASES CITED: 

(A) (-32) AIR 1932 All 439: 54 All 763 
<B> (’51) AIR 1951 All 141: 1951 All LJ 39 
(FB) 


V. BHARGAVA J.; This is a judgment-debtor's 
appeal arising out of proceedings for execution 
of a decree. The decree sought to be executed 
was passed in a suit filed by the respondent 
against the appellant and one other person J. p 
Sahi for recovery of a sum of Rs. 22,765/- in the 
Court of the Civil Judge of Sultanpur. The suit 
was dismissed by the Civil Judge and an appeal 
was filed by the present respondent in the erst¬ 
while Chief Court of Avadh. During the pendency *. 
of the appeal, on 12-12-1944, counsel for the 
parties made a statement in Court that parties 
had come to terms and gave the details of the 
terms on which the parties had agreed requesting 
that the appeal may be decided in accordance 
with those terms. Thereupon the Court ordered 
that "in view of the compromise we order that 
a decree be passed in terms of the compromise”. 
The terms of the compromise laid down that the 
suit was to be decreed for a sum of Rs. 12000/- 
against the present appellant alone and the 
amount was also to be payable in three instal¬ 
ments. The first instalment of Rs. 2000/- was to 
be paid on or before 12-1-1945. The second in¬ 
stalment of Rs. 4000/- was to be paid on or before 
12-5-1945, and the balance on or before 12-11- 
1945. In case of any default, the whole amount 
was to become payable and the plaintiff (the 
present respondent) was to be entitled to execute 
his decree for the balance remaining due and. 
was also to be entitled to half the costs incurred 
in both the Courts. There was a stipulation for 
payment of interest also in case of default. The 
last paragraph of the terms was as follows: 
“Defendant 1 is the owner of a house known 

as ‘Unity Lodge’ on Rai Behari Lai Road. 

Trans Gomti Area, Lucknow, and it is argeed 

that the amount of the decree namely Rs. , 

12000 /- shall be a charge on the house." 

(2) The first two instalments of Rs. 2000/- and 
Rs. 4000/- were paid but the balance of Rs. 
6000/- which was due on 12-11-1945, remained 
unpaid. The execution out of which this appeal 
arises was sought on 5-12-1950, by sale of the 
house mentioned in the last clause of the terms 
of the agreement mentioned above. 

(3) Various objections were taken by the appel¬ 
lant against the execution but we need mention 
only one objection, as that is the only one which 
has been argued by the learned Counsel for the 
appellant before us in this appeal. This objection 
was that the decree, as it had been passed by 
the Chief Court of Avadh, was not executable 
by sale of the house mentioned in the decree. 
This objection was not accepted by the lower 
Court, which directed the sale of the house and 
consequently the appellant has come up to this 
Court. 

(4) Learned counsel for the appellant has argued 
that the language of lhe terms of the compro¬ 
mise between the parties, which were also the 
terms of the decree, merely had the effect of 
declaring that there v/as a charge on the house 
in respect of the decretal amount of Rs. 12,000/- 
and did not specifically grant any right to the 
decree-holder to proceed to realise the decretal 
amount by sale of the house in an execution ot^ 
the decree. He, therefore, contended that if tlio 
decree-holder wanted to proceed against the 
house, he had to institute a suit for enforcement 

of the charge. In support of this contention 
learned counsel referred us to two rulings of the 
Allahabad High Court. The first of these cases 
is that of ‘Posti Mai v. Radhakrishan Lalchand’, 
AIR 1932 All 439 (A), which was decided by a 
Division Bench. The second case is a decision of 
the Full Bench of five Judges in — ‘Mahesh 
Prasad v. M- Mimdar' AIR 1951 All 141 (FB) (E>. 
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it registered before presenting it to the Court 

/■ - _ _ i__ _ i_ 


Both these cases lay down that unless the decree 
specifically in so many words grants the right to 
?he decree-holder to proceed to realise the deeretai 
amount bv sale of the property charged with 
the decretal amount in the decree, the decree- 
holder can only proceed against that property by 
Institution of a separate suit for enforcement of 
the charge. So far a 3 this principle, as laid down in 
these cases, is concerned, it does not in our opinion 
, assist the appellant in the present appeal, be- 
* cause that principle was laid down on the inter¬ 
pretation of R. 15 of O. 34. Civil P. C. as it had 
been framed by the Allahabad High Court. The 
case before us is governed by R. 15 of O. 34, Civil 
p. C., as it stood after amendment by the Chief 
Court of Avadh. The Chief Court of Avadh 
amended R. 15, by incorporating in sub-rule <1» 
of R. 15 the provision of which is applicable to 
the suits within the jurisdiction of the Allahabad 
High Court before the amalgamation of that 
Court with the Chief Court of Avadh and by 
adding sub-r. ( 2 ) which applied only to proceed¬ 
ings pending in the areas forming the jurisdiction 
of the Chief Court of Avadh. This new sub-rule 
was as follows: 

“(2) Where a decree orders payment of money 
and charges it on immovable property on 
default of payment-, the amount can be realised 
by sale of that property in execution of that 
very decree/’ 

The very language of this sub-rule shows that 
the Chief Court of Avadh introduced a drastic 
change in the method of proceeding in execution 
of decrees creating charges which re }ulted in a 
departure from the procedure followed in the 
Allahabad High Court. This sub-rule clearly lays 
down that, if a charge is created by the decree 
itself, the mere creation of that charge would 
give the right to the decree-holder to execute 
the decree by sale of the property charged and 
would obviate the necessity of filing a separate 
suit. Since this sub-rule is clearly applicable to 
the case before us. the view taken in those cases 
is of no assistance. 


(5) In view of this position learned counsel for 
the appellant had to argue the alternative point 
■raised by him, viz., that in this particular case 
the charge had not been created by the decree 
but by the compromise which had been entered 
into between parties and which was brought before 
the Court through their counsel. The question 
whether the charge was created by the decree 
itself or by the compromise stated bv the counsel 
Ur. 0 ** * he 4 Court k naturally a question of fact 
which has to be decided on the interpretation of 
Uie statement which was made by the counsel. 
The learned Civil Judge in dismissing the ob- 
Jwtion has carefully considered the language and 
ha, held that a reading of the terms of the 
compromise as a whole makes it clear that what 
was agreed upon between the parties was "that 

charge the amount for which 
t0 be Passed on the house”. On an exa- 
mination of the terms of the compromise, we are 
of the opinion that the interpretation placed bv 
the learned Civil Judge is perfectly correct The 

ibe dS fi? 1 laid d0 ^ n J hat suit was to 

nit a SUm . of 12 -°°°/- onlv and 

not for the full amount of Rs. 22,765/- which was 

the amount claimed in the suit The charge on 

. the house was created in respect of this reduced 

amount of Rs. 12.000/- and not iniwnSstrf ^ 

creatSn h 7 the plaintifr Swit. ‘ The 

charge was clearly dependent 
on the reduction of the amount which was to 

K abovo terms 

written petition of compromise and had got 


for passing a decree on its basis, it might have 
been possible to urge that the charge was created 
by the compromise. In this case, it seems to us 
that the parties purposely avoided adopting this 
course and left it to the Court to pass a decree 
for the reduced amount of Rs. 12,000/- ana then 
to declare and create a charge on the house. It 
was not the compromise but the decree which was 
registered on the footing that it created the 
charge on the immovable property. In these cir¬ 
cumstances. the contention of the learned counsel 
that the charge was created by the compromise 
itself and not by the decree cannot have any 
force. 

(6» Learned counsel in support of his argument, 
relied on the decision in the case of —■ ‘Posti 
Mai v. Radhakishan Laichand (A>\ mentioned 
above, where also there was first a compromise 
lollowed by a decree in terms of the compromise 
and a charge was created on certain property and 
It was held that the charge was created by the 
compromise and not by the decree. The report 
of the case does not, however, clearly bring out 
all the terms of the compromise. The facts 
given in the judgment show that the parties 
entered into a compromise 

• which provided that an instalment decree for 
Rs. 3100/- be passed in favour of the respon¬ 
dent. Rs. 500/- was made payable every half 
year; on non-payment of the first instalment, 
interest at the rate of 9 per cent, per annum* 
was made payable. In default of pavment of 
two consecutive instalments, the decree-holder 
was declared entitled to obtain execution of his 
decree in respect of the entire decretal amount 
remaining unpaid. The defendant (the appel¬ 
lant in this Court) further hypothecated certain 
properties which were detailed in the com¬ 
promise. A decree was passed on foot of the 
compromise and embodied all its terms.” 

This recitation of facts merely indicates that 
the dexendant had hypothecated certain proper¬ 
ties. which were detailed in the compromise In 
what language this hypothecation was expressed 
has not been brought out in the judgment. The 
language in which the facts have been put bv the 
Court is indicative of the fact that the defendant 
had himself hypothecated the properties and that 
the compromise was not so worded as to leave 
it to the Court to create the charge. There was 
no such circumstance of reduction of the amount 

w^ led .K and u lts conversi °n into decretal amount 
before the charge could become effective, as exists 

£ before ^ We d0 not think, there- 

uS SsScfg S 1 UPOn by 

(7) yarned counsel also referred u; to a para- 

J— 1Sm “ t A sarwala J. in the 

Full Bench decision in the case of _ "Mahech 

Thff V - ^ Mundar (B) ’- he meSS 

cha/wAv f T Pos ^ Mal v - Radhakishan Lai- 
chand (A). Agarwala J. remarked that 

"j? ‘ Posti ^ v - Radhakishan Lalchand (A) - 
the charge was not created by the decree itself 

of lt whi^ C nf te H by 016 com P rom ise on the basis 
of which the decree was passed.” 

Learned counse! cited this paragraph from the 
judgment of Agarwala J. in support of his anm 
ment that the Full Bench had Id so held thJR 

‘l 0511 Mal v - Radhakishaji Lah 
chand (A), the charge had been created by the 
compromise and not bv the decree. ® 

think that this remark can be interpreted to this 
manner The context to which thfereSai? 
made shows that the learned JU«JedffSt JK 
into the question whether to that casetff riSS 
had been created by The comproSS orS '*§£ 
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decree. He only recited it as a fact that, in that 
case, it had been found that the charge had been 
created by the compromise and not by the decree. 
The judgment, which was delivered by Agarwala 
J., was not assented to in its entirety by all the 
other Judges constituting the. Full Bench. The 
learned Chief Justice wrote a separate judgment, 
though on the question before the Full Bench he 
arrived at the same conclusion as Agarwala J. 
Two other learned Judges, Waliullah and 
Wanchoo JJ., agreed entirely with the learned 
Chief Justice, whereas the fifth learned Judge, 
Seth J., merely agreed to the dismissal of the 
appeals without expressing any opinion a 3 to 
whether he agreed with the reasoning given by 
the learned Chief Justice or by Agarwala J. 
I 11 his judgment, the learned Chief Justice 
nowhere made any comments which would show 
that he even considered the decision in the case 
of — ‘Posti Mai v. Radhakishan Lalchand (A)*. It 
cannot, therefore, be said that the decision in — 
‘Posti Mai v. Radhakishan Lalchand (A)\ was 
approved by the Full Bench in its entirety. 

(8) In any case, even if it be held that the 
decision in — ‘Posti Mai v. Radhakishan Lalchand 

(A)’, is correct and has to be followed by us, we 
are unable to hold that that decision is applicable 
to the case before us. We have already pointed 
out the distinction on facts which exists between 
that case and the case before us. In this case, 
we can see no reason to differ from the view 
taken by the learned Civil Judge that the charge 
on the house was created by the decree and no; 
by the compromise which was earlier than the 
decree. There is the additional circumstance 
supporting this conclusion that, after the decree 
had been passed, it was registered on the ground 
that it created a charge on the movable property. 
If the charge had been created by the compromise 
embodied in the statement of the counsel itself, 
that compromise should have been registered. The 
registration of the decree is a clear indication of 
the fact that the charge was created by the 
decree and not earlier by the compromise. Since 
the charge was created by the decree, sub-r. ( 2 ), 
R. 15. O. 34, C. P. C. is clearly applicable and even 
though the decree does not directly and specifically 
empower the decree-holder to ask for sale of the 
charged property in execution of the decree, that 
right accrues to him under the sub-rule. 

(9) The appeal consequently fails and is dis¬ 
missed with costs. 

(10) HARI SHANKAR J.: I agree and have 
nothing to add. 

B/D.R.R. Appeal dismissed. 


A.I.R. 1953 ALL. 590 (Vol. 40, C. N. 291) 
(LUCKNOW BENCH) 

GHULAM HASAN J. 

Shamshad Ali, Appellant v. Saadat Ali 
Khan, Respondent. 

Second Exn. of Decree Appeal No. 8 of 1950, 
D/-16-4-1951. 

Limitation Act (1908), Art. 182(2) — Order 
under O. 41, R. 11, C. P. C., gives a new start¬ 
ing point for limitation. (Civil P. *C. (1908), 
O. 41, R. 11). 1947 All WR 89, Rel. on; AIR 
1933 PC 68; AIR 1914 PC 65 and AIR 1914 PC 
66, Ref. (Para 4) 

Anno: Lim. Act, Art. 182, N. 40. 

Akhtar Hussain and R. K. Agnihotri, for Ap¬ 
pellant. 


CASES CITED: 

(A) (’33) AIR 1933 PC 68: 60 Ind App 83 (PC) 

(B) (T4) AIR 1914 PC 65: 41 Ind App 104 (PC) 

(C) (’14) AIR 1914 PC 66: 36 All 350 (PC) 

(D) (’47) 1947 All WR 89 

JUDGMENT: This appeal raises what I may 
call an unrighteous defence of limitation to an 
application for execution of the decree. 

(2) The respondent obtained a decree against « 
the appellant for possession over a portion of a 
certain plot of land and the rest of the claim 
was dismissed. Both the parties filed appeals to 
the lower appellate Court and these were dis¬ 
missed. 

(3) The plaintiff, thereupon, filed an appeal to 
the Chief Court but that appeal was dismissed 
under O. 41, R. 11, Civil P. C. Thereafter the 
decree-holder applied for execution of the decree. 

It is common ground that the application was 
time-barred if time v/as to be reckoned from the 
date of the judgment of the lower appellate Court 
but it was within time if time was to be reckoned 
from the date of the judgment of the Chief 
Court. The Courts below before whom the ques¬ 
tion of limitation was raised answered it against 
the judgment-debtor holding that the application 
lor execution was within time under Art. 182 (2), 
Limitation Act. This view is contested in second 
appeal to this Court. 

(4) I am of opinion that there is no substance 

in this contention. It is urged that the words 
“where there has been an appeal” in Art. 182 (2) 
mean where there has been a competent appeal 
upon which a judicial order has been passed 
determining the rights of the parties ‘inter se*. 
An order dismissing an appeal under O. 41, R. 11. 
Civil P. C. is, it is argued, not a judicial order 
which determines the rights of the parties but * 
merely holds that the appeal is not competent for 
some reason or another. There is no support 
for this contention in any of the judicial deci¬ 
sions. A reference to the provisions of R. II 
of O. 41 will shov/ that the appellate Court, after 
sending for the record if it thinks fit so to do. 
ana after fixing a day for hearing the appellant 
or his pleader and hearing him accordingly may 
dismiss the appeal without sending notice to the 
Court from whose decree the appeal is preferred 
and without serving notice on the respondent or 
his pleader. I have not the slightest doubt that 

an order passed by the High Court under this 

Order is a judicial order which finally determines 
the rights of the parties ‘inter se‘ and is a final 
order so far as that Court is concerned. This 

is quite sufficient in my opinion to dispose of 
the second appeal but a reference has been made 
to the latest decision of the Privy Council in 
— 'Husain Asghar Ali v. Ramdittamal’, AIR 

1933 PC 68 (A), which distinguished the two 

earlier decisions of the Privy Council in — 
‘Batuk Nath v. Munni Devi’, AIR 1914 PC 65 (B‘ 
and — ‘Abdul Majid v. Jawahir Lai', AIR 1914 
PC 66 (C). In this case the order passed was 
one of abatement by the appellate Court as the 
appellant had died during the pendency of the 
appeal. Their Lordships held that the order was 
a judicial order finally disposing of the appeal,, 
and was final order within the meaning of Art. 
182 (2) giving a new starting point for the period 
of three years prescribed for an application to 
execute the decree. Their Lordships distinguish#! 
the two earlier cases referred to above on the 
ground that there was no judicial order passed in 
those cases from which limitation could uc 
reckoned, for the appeals stood dismissed by no 
order of the Court but under the rules for non¬ 
prosecution. There is not the slightest doubt tna 
an order made by a High Court under o. 
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r. 11 Is a judicial order made by an appellate 
Court which has the effect of finally disposing 
of the appeal and gives a new starting point 
for limitation. A similar view was taken in — 
•AJodhia Prasad v. U. P. Government 1 , 1947 All 
\ 7 R 89 (D), which was also a case in which an 
order of abatement had been passed by the ap¬ 
pellate Court. In that case it was held that 
limitation should be reckoned not from the date 
4 0 f the death of the particular person involving 
an automatic abatement of the proceedings but 
from the date when an order declaring the appeal 
to have abated was passed. 

(5) I am satisfied that the decision of the Courts 
below is correct. I dismiss the appeal under O. 41, 
R. 11, Civil P. C. 

C/D.R.R. Appeal dismissed. 


A. I. R. 1953 ALL. 591 (Vol. 40, C. N. 292) 
(LUCKNOW BENCH) 

MALIK C. J. 

Mahesh Pratap Singh and another, Defen- 
dants-Appellants v. Rampal Singh, Plaintiff- 
Respondent. 

Second Appeal No. 337 of 1945, D/- 4-8-1952. 

Civil P. C„ (1908), 0. 6, R. 2 — Alternative 
and inconsistent pleas — (Easements Act 
(1882), S. 4). 

In a suit against obstruction to a flow 
of water through drain, the plaintiff alleg¬ 
ed in the plaint that he was a co-sharer of 
the plot and in the alternative that he had 
acquired a right of easement by user for 
more than 25 years. 

Held that the finding of the lower Court 
that the plaintiff had acquired a right of 
easement to flow the water of his drain 
through the channel could not be challeng¬ 
ed merely on the ground that the plaintiff 
had alleged in the plaint that plot was 
situate in the mahal of which he was a co¬ 
sharer along with defendants and others. 

34 Cal 51 (F. B.); AIR 1930 All 877, Follow¬ 
ed; AIR 1943 All 362, Not followed. (Para 9) 
Anno: Civil P. C., O. 6, R. 2, N. 5, Pt 8; O. 7, 
R. 7, N. 3; Easements Act, S. 4, N. 2. 


through this drain for more than 25 years. This was 
characterised as a *haq ashais’ which can be 
translated as ‘a right of easement’. The other 
right claimed by the plaintiff was that the women 
of his family used to go out of a window marked 
L towards the west of his house and after passing 
over the plot No. 546 used to go towards the tank 
to ease themselves. By building the wails ABC 
and CD to the south and the west of this plot 
it was said that the right of the women of the 
plaintiff’s family for going to the tank over the 
plot No. 546 was interfered and the walls should, 
therefore, be demolished. 

(2) The defence was that plot No. 546 was not 
situate in Rampur Bhagan but in Rampur Jogshah 
and that neither the plaintiff nor the defendants 
had any right of ownerihip in the said plot. It 
was further denied that the plaintiff had con¬ 
structed the drain more than 20 years before the 
suit or that there was in existence the window L 
through which the ladies of his house had been 
going towards the pond to ease themselves and 
the plaintiff had acquired a right of easement. 

(3) The learned Munsif held in defendants’ fa¬ 
vour that the plot No. 546 was situate in Rampur 
Jogshah in which the parties were not co-sharers 
and the plaintiff had not been using the drain 
or the passage for the requisite period to acquire 
the right of easement and dismissed the plaintiff's 
suit. 

(4) On appeal the lower appellate Court be¬ 
lieved the evidence of the plaintiff and his two 
witnesses that the plaintiff’s house had been con¬ 
structed more than 20 years before the suit, that, 
the drain was an old one through which the water 
of the plaintiff's house used to flow towards the 
tank and that the window L was built at the time 
when the house was constructed, through which, 
the ladies of his house used to go out to ease 
themselves. The lower appellate Court has not 
recorded a finding to that effect in so many 
words but it has believed the evidence of the 
plaintiff and his two witnesses who had deposed 
to the facts mentioned above. As a result the 
lower appellate Court set aside the decree of the 
trial Court and decreed the plaintiff’s suit for 
demolition of the walls ABCD and for the open¬ 
ing of the drain KG. In the alternative the lower 
appellate Court directed that the defendants could 
make their own drain shown by the letters EKA 
wide enough to allow the flow of water from the 
’nabdans’ in both the houses. 


Sri Ram, for Appellants; K. N. Tandon, for 
Respondent. 

CASES CITED: 


(A) (’43) AIR 1943 All 362: ILR (1943) All 79: 

(B) (’07) 4 Cal LJ 437: 34 Cal 51 (FB) 

(C) (’30) AIR 1930 AU 877: 53 All 16 
JUDGMENT: The plaintiff is a co-sharer ii 

Mahal Rampur Bhagan and his house is in plo 
No. 559. To the south of that plot there is a plo 
No. 546. The drain of plaintiff's house is market 
in the site plan prepared by the commissione 
which is a part of the decree prepared by th< 
lower appellate Court, in this site plan the dis 

t rted portion of the drain is shown by the letter 
G and C. The plaintiff's case was that th> 
araln water of his house used to flow througl 
thij drain towards a ‘talab’ or tank to the soutl 
and the defendant, without any right caused ob 
atruction to this drain a few 'months before th< 
suit was filed. In the plaint it was said that thi 
Pun No. 546 was situate in Mahal Rampur Bha 
Ran of which the plaintiff, defendants and other 
wo-e co-3harers. After having made that state 
*nent m para. 1 the plaintiff went on to allege tha 
ne had been using the right to flow his drain wate; 



(5) In this second appeal Sri Shri Ram on be¬ 
half of the appellants has urged that the plain¬ 
tiff having asserted in his plaint that he was a 
co-sharer in plot No. 546 he could not have had 
the animus to acquire a right of easement by 
uier and his suit on that ground must, therefore, 
fail. In the alternative, he has urged that the 
finding that the drain was more than 20 years' 
old was not based on evidence but was based on 
mere surmises and was not binding on the Court, 
And further, that the lower appellate Court had 
not set a fide the finding of the trial Court as 
regards the right of way and, in any case, the 
plaintiff had not proved his right of way and the 
walls ABC and CD could not be demolished. 

(6) On the first point the learned counsel has 
relied on a decision of this Court in — ‘Lalifc 
Kishore v. Ram Prasad*, AIR 1943 All 362 (A). 
In that case a suit had been filed by the plaintiff 
claiming a right of ownership by adverse posses¬ 
ion. That suit having failed, a second suit was 
filed claiming a right of easement. The learned 
Judges observed: 

“In order to acquire a right of easement a person- 
must not only do the necessary physical acts 
over the period prescribed by law but he must 
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be setting himself up as the person who is doing 
those acts over the property of another.” 

Reliance was placed on the definition of the word 
‘ easement” in S. 4, Easements Act that an ease¬ 
ment was a right which the owner or occupier of 
certain land possesses, as such, for the beneficial 
enjoyment of that land, to do and continue to do 
something, or to prevent and continue to prevent 
something being done, in or upon or in respect of, 
certain other land not his own. It is urged that it 
the plaintiff claimed that the land was his own 
he could not have had the animus to acquire a 
right of easement over such land, and, even 
though he might have used the land for more than 
y.O years, he could not acquire a right of easement 
by prescription. 

(7) The finding in this case is that the servient 
tenement, plot No. 546, is in Rampur Jagshah in 
which the parties have no right and the defen¬ 
dant} have, as a matter of fact, constructed the 
walls and taken possession of the land without any 
right. The allegation in the plaint that the plot 
No. 54C was in Rampur Bhagan is, therefore, 
clearly wrong and it cannot be said that the plain¬ 
tiff and the defendants had any title in this plot 
or that the plaintiff had the right to use it in 
the manner in which he claimed to have used it. 
The question, therefore, arises whether the mere 
fact, that the plaintiff had wrongly alleged in 
the plaint that the plot No. 546 was in Rampur 
Bhagan, in which both the parties were co-sharers, 
was an allegation which was so decisive of the 
matter that in spite of the finding that the plot 
was not in this Mahal but was in another Mohal, 
in which the plaintiff had no right of ownership, 
the Court must dismiss the suit. 

(8) Cases have arisen where the plaintiff had 
claimed a right of ownership and in the alterna¬ 
tive a right of casement and the Courts have 
considered the question whether in such a case 
the alternative olea could or could not be set up. 
In 'Narendra Na‘th v. Aboy Charan’, 34 Cal 51 (FB) 

«B) decided by a Bench of five Judges, presided 
over by Maclean. C. J.. the judgment of Geidt J. 
was approved which was to the effect that suit was 
not liable to be dismissed because the plaintiff 
claim; in the alternative over the same plot of 
ground rights of ownership and of easement. The 
reasoning ~of the learned Judge was that the plain¬ 
tiff could say that he believed the land to be his 
but if he was unable to prove it he could, at any 
rate, claim that he had been exercising the right 
of way as an easement uninterruptedly and as of 
right 'for over 20 year;. The question directly 
arose in another Division Bench case — ‘Dwarka 
v. Ram Jatan\ AIR 1930 All 877 (C) where the 
plaintiff had claimed possession of a piece of land 
by removal of the boundary walls on the ground 
that the plaintiff was the owner thereof. In the 
alternative he claimed an easement and a decree 
for right of way through \\is southern door and 
the right to discharge water from his drain across 
the land in dispute and for an injunction restrain¬ 
ing the defendants from interfering with the said 
rights. The question was whether the plaintiff 
having claimed ownership could allege ana esta¬ 
blish that he had acquired a right of easement 
The learned Judges pointed out that the plaintiff 
had not been put to his election and the point 
had not been raised in the lower Courts that the 
plaintiff did not possess the requisite animus be¬ 
cause he v/as claiming to be the owner of the 
property. The learned Judges further observed 
that: 

"Where the owner of one property exercises cer¬ 
tain rights of enjoyment over the property of 
another for the beneficial enjoyment of the for¬ 


mer. he must be presumed to possess an animus 

which is manifestly to his advantage." 

(9) With these observations of the law I res¬ 
pectfully agree. There are no doubt certain obser¬ 
vations in the case of — 'Lalit Kjshore v. Ram 
Prasad (A)', which support the contention raised 
by learned counsel for the appellant, but both are 
Division Bench cases and it n open to me to fol¬ 
low whichever case in my view lays down the 
correct law. I, therefore, hold that the finding I* 
of the lower Court that the plaintiff had acquired | 
a right of easement to flow the water of his drain 
through the chanel KGC cannot be challenged in 
this Court merely on the ground that the plain¬ 
tiff had alleged in the plaint that plot No. 546 
was situate in Rampur Bhagan of which he was 
a co-sharer along with defendants and others. The 
finding is based on the evidence which has been 
believed by the learned Civil Judge. The learned 
Judge has given the defendants the option of 
either opening the drain KG or to make their 
own drain shown by the letters EKA wide enough 
to allow the flow of water from the ‘nabdans’ in 
both the houses. This is quite a reasonable order 
and it is, therefore, not necessary to interfere 
with it. 


(10) Coming to the next part of the relief grant- 
ed in the decree, for the demolition of the walls 
ABCD, a look at the site plan would show that 
there are as a matter of fact two walls, one ABC 
towards the west, and another CD situate towards 
the south. Neither of these two walls are in front 
of the window L and it cannot, therefore, be said 
that these walls interfere with the ingress or egress 
of the women of plaintiff’s family through the 
v/indow L. It is urged by learned counsel for the 
respondents that the women, after they came out 
of the window L. used to pass over the plot No. . 
546 to go to the pond to the south to ease them- w 
selves. It does not appear that any attempt was 
made in the lower Court to lead any evidence that 
they ever followed a definite course, through the 
servient tenement, nor was any attempt made to 
mark out a passage. Prom the plan attached to 
the decree it appears that there is a lane towards 
the west. Be that as it may. in the absence of any 
evidence that there was any marked passage which 
was followed by the women of plaintiff’s family 
for more than 20 years to reach the pond at the 
south after coming out of the window L it is 
difficult to hold that they had acquired any right 
of way. The learned Judge was not justified in 
directing the demolition of the whole of the walls 
ABC and CD. 

(11) Learned counsel has prayed that an issue 
may be remitted to the lower Court to clarify the 
position but there was no evidence on the point 
that the women of the plaintiff’s family ever fol¬ 
lowed a definite path. The whole of the plot No. 
546 was an open piece of land and the women of 
the plaintiff's family might have gone to any part 
of the plot to ease themselves. It cannot even 
be said that there was a passage through this 
plot leading to a 'terminus ad quern’. In the cir¬ 
cumstances the learned Judge was not justified in 
directing the demolition of the Walls ABC and CD. 


(12) The result, therefore, is that this appeal is 
irtly allowed. The decree of the lower Court is 
nended to this extent that the order of the leani- 
1 Additional Civil Judge directing the demolition 

the walls ABCD is set aside. The rest of the 
icree shall stand. 

(13) The parties shall bear their own costs of 

iis appeal. , 

/HGP Order accordingly. 
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RAGHUBAR DAYAL J. 

Raj Bahadur Applicant v. Babu Ram Oppo¬ 
site-Party. 

Civil Revn. No. 1117 of 1951, D/-12-9-1951. 

(a) Houses and Rents — D. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 
S 3A — Accommodation constructed after 30- 

^ 6-1946. 

In the absence of any fixation of the rea¬ 
sonable annual rent by the District Magis¬ 
trate Civil Court cannot take any amount 
as being the reasonable annual rent. 

(Para 3) 

(b) Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 
S. 5 . — Suit by tenant — Jurisdiction of Court. 

The tenant can sue in two cases: firstly 
when the annual reasonable rent is said 
to be excessive and secondly when the 
agreed rent is said to be higher than an¬ 
nual reasonable rent. Forum for his suit is 
to be determined according to the annual 
rent payable. The agreed rent may be said 
to be the rent payable, till the Court fixes 
the annual rent, but the annual reasonable 
rent cannot be said to be rent payable when 
no rent is agreed upon and in that case, 
therefore, forum will have to be determined 
from the amount alleged by tenant to be 
payable as fair rent. The alleged amount, 
should therefore, betaken to be contemplat¬ 
ed by the words “annual rent payable” in the 
case of a suit on the ground that agreed 
rent is higher than annual reasonable rent. 
AIR 1951 All 562, Rel. on. (Paras 6 , 7) 

* D. Sanyal for Applicant. 

CASE CITED: 
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1-7-1946. Section 3A of the Act provides for 
the fixation of the reasonable annual rent b5) 
the District Magistrate in case of an accom¬ 
modation constructed after 30-6-1946. In the 
absence of any such fixation of the reasonable 
annual rent by the District Magistrate the 
civil Court cannot take aDy amount as being 
the reasonable annual rent. The mere fact'that 
in deciding the case under S. 5(4) of the Act 
the civil Court will have to take the same 
lads into consideration in view of S. 6(1) (b) 
of the Act as the District Magistrate has to 
take into consideration in view of S. 3A, sub-s. 
(2), cl. (a) does not mean that the civil Court 
can first fix the annual rent, taking into con¬ 
sideration what is mentioned in S. 6 , then call 
it a reasonable annual rent, then decide that 
the agreed rent is higher than such rent and 
lastly decide to fix the same rent as the an¬ 
nual rent. I am, therefore, of opinion that the 
learned Munsif was right in coming to the 
conclusion that the applicant had failed to 
establish what the reasonable annual rent for 
this house was. 

(4) On the second point that the Munsif 
had no jurisdiction, the argument is that 
jurisdiction is to be determined according to 
the annual rent which is agreed upon between 
the parties. The case of — ‘Prayag Narain v, 
Dr. Mangha Ram’, AIR 1951 All 562 (A), is 
against this view and I respectfully agree with 
the view expressed in that case. If the con¬ 
tention for the applicant be correct, it would 
mean that the expression “if the annual rent 
claimed or payable” in S. 5(4) of the Act is 
identical with the expression if the "reasonable 
annual rent or the agreed rent.” If it was so, 
I am of opinion that the latter expression 
would have been more appropriately used in 
the section, as the amount of the reasonable 
annual rent or the agreed rent which must be 


ORDER: The applicant, Raj Bahadur, filed ?* pressl £ R stated by the P laui tiff would have 
a suit in the Court of the Munsif, Kasganj, oe en a definite sum. 

under S. 5(4). Control of Rent and Eviction , Th ® section contemplates suit by land- 
Act, 3 of 1947, alleging that the rent agreed «rd for fixation of rent on the allegation that 
upon between him and the landlord was higher ai ^ nual reasonable rent is inadequate. He 
than the annual reasonable rent, the agreed caru ? 0v charge rent in excess of reasonable an- 
rent being Rs. 960/- per annum at Rs. 80/- a n H a . 1 4 ren *- . He has > therefore, to allege in hig 
month and the annual reasonable rent being £ amt what rent he claims as adequate rent. 
Rs. 156/- at Rs. 13/- a month. The Munsif dis- f ° r ?uch a suit will be determined ac- 

missed the suit holding that the house in suit cording rent claimed. If it was to be 

was constructed after 1-10-1946 and that in deta rmined on the basis of reasonable annual 
view of S. 3A of U.P. Act 3 of 1947 no rea- rent * 1[h . e expression “reasonable annual rent” 
sonable annual rent could be said to be fixed would have been used for the expression “rent 
with respect to the house, as the District claimed Reasonable annual rent cannot be 
Magistrate had not fixed any rent under that Td e rent claimed. Landlord cannot sue if the 


section. He did not, therefore, consider any rent has been by agreement, 
other fact which would have been necessary ( 6 ) The tenant can sue in two cases: firstly 
to consider if he was going to give relief under when the annual reasonable rent is said to be 
5(4). excessive and secondlv 


excessive and secondly when the agreed rent 
«,£> ?nf appbcant , bas ? led revision, is said to be higher than annual reasonable 
Two points are urged. One is that the view of rent. Forum for his suit is to be determined 
the learned Munsif about the necessity of the according to the annual rent payable The 
applicants first going to the District Magis- agreed rent may be said to be the rent nav 
Jrate for fixing the annual rent under S. 3A is able, till the Court fixes the annual rent P but 
I, ^ r °ng> a ud the other is that the Munsif had the annual reasonable rent cannot be said to 
Ur sd D ho n n M ? ver this ^ as ^ annual be rent payable when no rent is agreed upon 
*V 60 6 m , u , cb above Bs- 500/- upto and in .that case, therefore, forum will hSve to 
which valuation the Munsif could have juris- be determined from the amount alleged bv 

avrep n m!tl! d KMK' 4K (4) of , th ? t Act 1 d0 not tenant t0 be P a y abl e as fair rent. The alleged 
agree with both these contentions. amount should, therefore, be taken to be con 
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fed out to Rs. 156/- and that, therefore, the 
1 Munsif had jurisdiction over the case. 

( 8 ) In view of the above, I reject this appli¬ 
cation. 

C/D.H. Revision dismissed. 
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AGARWALA AND CHATURVEDI JJ. 
Raghunandan Lal, Plaintiff-Appellant v. 
Sheodhan Das and others, Defendants-Respon- 

dents. 

First Appeal No. 60 of 1948, D/- 16-3-1953. 

(a) Specific Relief Act (1877), S. 15 — Con¬ 
tract to sell by member of Hindu joint family. 

Section 15 cannot apply to the case of a 
member of a joint Hindu family who enters 
into an agreement of sale of joint family 
property and who cannot transfer his own 
share in the joint family property. 

(Para 6 ) 

Anno: S. R. Act, S. 15, N. 4. 

(b) Specific Relief Act (1877), S. 15 — Pro¬ 
viso — (Evidence Act (1872), Ss. 101 to 103). 

If the plaintiff relies upon S. 15, he 
should satisfy the requirements of the 
proviso to S. 15. (Para 7) 

Anno: S. R. Act, S. 15, N. 1; Evidence Act, Ss. 
101 to 103, N. 6 , 64. 

Gopalji Mehrotra, for Appellant; J. N. Cha- 
terjee, for Respondents. 

AGARWALA, J. : This is a plaintiff’s ap¬ 
peal arising out of a suit for specific perfor¬ 
mance of a contract 

( 2 ) Sheodhan Das, defendant 1, and Ballabh 
Das father of Janki Das, defendant 2, were 
brothers & formed a joint Hindu family govern¬ 
ed by the Mitakshara. On 24-8-1945 Sheodhan 
Das entered into an agreement of sale of cer¬ 
tain house property with the plaintiff appel¬ 
lant for a sum of Rs. 11250/-. The agreement 
of sale was executed by Sheodhan Das alone 
for himself and as agent for Ballabh Das and 
as a Karta of the family consisting of himself 
and of his brother. The sale consideration 
was apparently to be paid in cash. One of 
the terms of the agreement of sale was that 
gheodhan would have the sale executed by 
himself, his brother Ballabh Das and Janki 
Das, defendant 2. The sale deed was not 
executed within the stipulated time and 
Ballabh Das died. Later on, after his death, 
Sheodhan Das and Janki Das executed a sale 
deed of the disputed property in favour of 
Kanhaiya Lal, defendant 3-respondent, for a 
sum of Rs. 13000/-. The plaintiff-appellant 
then filed the suit, which has given rise to 
this appeal, for specific performance of the 
contract, and he impleaded, besides Sheodhan 
Das and Janki Das, Kanhaiya Lal, the sub¬ 
sequent purchaser as defendant 3. 

(3) Defendant 3 defended the suit. The 
other two defendants remained absent. ^ The 
defence of defendant 3 was that he paid the 
price in good faith and had no knowledge of 
the agreement of the sale between the plain¬ 
tiff and defendant 1 , that the property was 
joint family property and defendant 1 had no 
right to make sale in respect of it on behalf 
of defendant 2 , that the plaintiff did not pay 
the price within three months as agreed upon 
t>y him in the agreement of sale, and that, in 


any event, the plaintiff was not entitled to have 
the sale deed executed. 

(4) The trial Court held that defendant 3 had 
notice of the contract of sale of the plaintiff. 
But on the other issues in the case he decided 
against the plaintiff. It further held that the 
property was joint family property and defen¬ 
dant 1 was not entitled to make an agreement 
with the plaintiff on behalf of the other mem¬ 
bers of the joint family and that the contract 
was not for legal necessity or for family bene¬ 
fit. In the result it dismissed the suit. 

(5) In this appeal by the plaintiff, it has 
been urged that defendant 1, as Karta of the 
family and as Mukhlaram of Ballabh Das, 
father of defendant 2, was entitled to enter into 
a contract of sale of the joint family property, 
and in the alternative, even if he could not do 
so, the agreement of sale could at least be en¬ 
forced against him ‘qua* his own half share in 
the family property. There is no evidence on 
the record that defendant 1 was the Mukhta- 
ram of Ballabh Das. Even if he were, he would 
not enter into a contract of sale of the joint 
family property, since there was a third person, 
namely defendant 2 , a coparcener in the joint 
family property, unless the agreement of sale 
was for legal necessity. The Court below has 
found that the agreement of sale was not for 
legal necessity. Indeed, the plaintiff did not 
base his right to have the specific performance 
of contract on there being legal necessity for 
the contract. Learned counsel for the appel¬ 
lant has not seriously pressed this aspect of 
the case before us. He has, however, vigorously 
urged that under S. 15, Specific Relief Act, the 
plaintiff was entitled to have the contract of 
sale enforced as against defendant 1 ‘qua* his 
own half share. 

( 6 ) Now it is settled law so far as this State 
and the States governed by the Banaras School 
of Hindu Law are concerned, that one member 
of a joint Hindu family cannot transfer even 
his own share of the joint Hindu family pro¬ 
perty before partition. A ‘fortiori’ such mem¬ 
ber cannot enter into an agreement of sale with 
regard to his own share of joint Hindu family 
property. There being no question of legal 
necessity involved in the case, the agreement of 
sale made by defendant 1 was wholly unautho¬ 
rised in respect of the share of defendant 2 and 
also in respect of his own share. Section 15> 
Specific Relief Act does not make it obligatory 
upon the Court to enforce a contract of sale 
entered into by one member of the joint Hindu 
family in respect of his own share. Section. 
15 says: 

Where a party to a contract is unable to per¬ 
form the whole of his part of it, and the part 
which must be left unperformed forms a con¬ 
siderable portion of the whole, or does not 
admit of compensation in money, he is not 
entitled to obtain a decree for specific per¬ 
formance. But the Court may, at the suit of 
the other party, direct the party in default 
to perform specifically so much of his part 
of the contract as he ‘can perform’, provided 
that the plaintiff relinquishes all claim to fur¬ 
ther performance, and all right to compensa¬ 
tion either for the deficiency, or for the loss 
or damage sustained bv him through the de¬ 
fault of the defendant.” 

Leaving aside the proviso, the section autho¬ 
rises the Court to direct the defendant, who has 
entered into a contract of sale of a property* 
which he could sell, to execute a sale deed in- 
respect of that portion of the property in res- 
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pect of which the defendant could have exe¬ 
cuted the sale deed. The words “as he can per¬ 
form” are important. If the defendant could 
not sell even his own share of the property by 
reason of a rule of Hindu Law because the pro¬ 
perty was joint family property, he could not 
be said to be in a position to perform the con¬ 
tract in respect of even that part of the pro¬ 
perty. Section 15, therefore, cannot apply to 
| the case of a member of a joint Hindu family 
who enters into an agreement of sale of joint 
family property and who cannot transfer his 
own share in the joint family property. 

(7) Further, the lower Court has held that 
the plaintiff did not relinquish all claim to fur¬ 
ther performance of contract, and all right to 
compensation either for the deficiency, or for 
the loss or damage sustained by him through the 
default of the defendant, as provided in the 
proviso to S. 15. This is also correct. If the 
plaintiff relied upon S. 15, he should have satis¬ 
fied the requirements of the proviso. No other 
point is urged. 

( 8 ) There is no force in this appeal and it is 
dismissed with costs. 

B/D.H. Appeal dismissed. 
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SANKAR SARAN AND GURTU JJ. 
Mowasi, Applicant v. State of Uttar Pradesh 
and others, Opposite Party. 

Civil Misc. Writ No. 258 of 1952, D/- 17-2- 
1953. 

(a) Land Acquisition Act (1894), S. 48 — 
Applicability. 

There can be no necessity for formal 
withdrawal as contemplated by S. 48 be¬ 
fore the stage of S. 6 at least has been 
reached. (Para 12 ) 

(Held, however, that where the objec¬ 
tion under S. 5A was allowed and the Gov¬ 
ernment decided not to proceed with ac¬ 
quisition proceedings in respect of the 
land and the proceedings were duly can¬ 
celled and another proceedings in respect 
of another land ordered, there was in 
effect withdrawal in terms of S. 48 in 
respect of former proceedings). 

(Para 12) 

Anno: Land Acquisition Act, S. 48 N. 1 . 

« (b) r ^ Acquisitittn Act (1894), Ss. 5A and 
fa —• Finality of decision under S. 5A. 

The decision once taken under S. 5A can- 
not be cancelled or altered. After a deci¬ 
sion has been taken by the State Govern¬ 
ment on the objections in favour of the 
objector, it is no longer possible to make 
a declaration to the contrary under S. 6 
«f Ca j Se - t - hat , w ? uld amount to setting aside 
J® dec } si °n taken under S. 5A which the 
Act makes final. 

is Particularly so where the deci- 

. amounts to withdrawal 

3 uuaer a. w. (Pat-a i \o\ 

6 Anno: Land Acquisition Act, S. 5 A N. 1 ; S. 

and^r 1 f ah ^’ for . Applicant; S. B. L. Gour 
and S. C., for Opposite Party. 
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cant prays that this Court be pleased to issue a 
writ in the nature of a writ of ‘certio¬ 
rari' calling for the record of the case and to 
quash the entire proceedings subsequent to the 
order dated 27-5-1952 dropping the land acquisi¬ 
tion proceedings in respect of (the applicant’s 
plots and to direct the opposite parties not to 
acquire or proceed to acquire the plots belonging 
to him. 

(2) The applicant averred that he was the here¬ 
ditary tenant of certain plots of land specified in 
para. 2 of the affidavit filed on his behalf which 
were situate in village Gulaothi, Pargana Agauta, 
district Bulandshahr and that the D.- N. Higher 
Secondary School, opposite party 2 , moved to ac¬ 
quire those plots along with two otherj. 

(3) A preliminary Notification was issued in res¬ 
pect of these plots under S. 7 of the Land Ac¬ 
quisition Act in the State gazette dated 9-3-1951. 
The applicant filed an objection under S. 5A, Land 
Acquisition Act against the acquisition of the plots 
belonging to him. The applicant and the school 
authorities both appeared before Mr. S. D. Chatur- 
vedi. Land Acquisition Officer. On 17-10-1952 
Mr. Chaturvedi overruled the applicant’s objec¬ 
tions. On 20-10-1951, the applicant sent a petition 
to the Government of Uttar Pradesh in this 
regard. The State Government, thereupon asked 
for a report under S. 5A. Land Acquisition Act 
and. after perusing all the relevant documents 
for proving the report submitted by the Land 
Acquisition Officer under S. 5A of that Act 
allowed the objections filed by the applicant and 
decided not to acquire the plots. On 3-5-1952 a 

.g. No. A (2) 819/XV 601 (27) 1951 dated 
3-5-1952 was issued by the State Government. The 
G. O. reads as follows: 

mT^o r ! f A e , r c e , nc ! . t0 your end °r*ment No. 628/ 
^N-49-50/51 dated 29-12-1951 regarding the ac- 

SS2“°VJ»f I*™! /or D N. Higher Secondary 
School, Gulaothi (Bulandshahr) I am directed 

a i° Py 0f letter No - 709 dated 
th . e D fPuty Director Education 
1st Region Meerut and to say that the Govern¬ 
ment agree with his recommendation and have 
be " ce decked to drop the acquisition proceed¬ 
ings. I have, therefore, to request you to take 
necessary step-, for the acquisition of the alter! 

iniTn ’SSl °£, 0f P lots Nos ’ 748 10 751 belong- 
Faizyab , Khan for the school and 
forward the proposal to Government for the 
issue of Notification under S. 4 ( 1 ) of the Act ” 

°‘ the 

R “° rds 01 * » 

No. A (2)-(l)/XV-601 (27) 1951. 

Dopy forwarded for the information to the 
Deputy Director of Education 1st Region Meerut 
in reference to his D. O. No. 709 dTtfd 3l“S 

* By order. 

Sd/- B. N. Jha, 

... . Joint Secretary.” 

aboves^n 1 f Ue °J the G ’ °- mentioned 

th i action of the said 
fnr 10 ,0 dropped and ordered that proceedings 

Nos ’ 748 to 751 (belonging 
to Faizyab Khan) may be started afresh if 

authorities moved for the acquisition of the latter 

No. A (2)/2503/XV-601 W)-51 dated wSmS 
and runs as follows: 3-S-1952 
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“I am directed to say that the Governor has 
again reconsidered the orders issued in G. O. 
No. A (2)/1819/XV(27)/51 dated 3-5-1952 re¬ 
garding the acquisition of land required for 
D. N. Higher Secondary School Gulaothi, dis¬ 
trict Bulandshahr and has been pleased to order 
that the orders issued in the G. O. cited above 
may be treated as cancelled. 

2. The Governor has also been pleased to 
order that the acquisition of land as recom¬ 
mended by you vide your endorsement 628/VIII 
dated 28-12-1951 may now be proceeded with. 

I am, therefore, to ask you kindly to forward 
a draft of the agreement which the school 
authorities are required to execute under S. 12. 
Land Acquisition Act. The agreement should 
be accompanied by a copy of schedule site plan 
(in duplicate) and a copy of the Articles of 
Association of the society. 

3. The School authorities may also be asked 
to remit a sum of Rs. 28/- direct to Govern¬ 
ment Conveyancer, Uttar Pradesh, Council 
House, Lucknow being his fee for getting the 
deed of agreement. 

End. No. 880-R/III-2/N.D. Dated 10-6-1952. 

Copy forwarded to the Manager, D. N. 
Higher Secondary School Gulaothi (Buland¬ 
shahr) for an immediate compliance. 

Sd/- D. N. Chaturvedi, 
District Inspector of Schools, 
Bulandshahr. 

10 / 6 ." 

(6) Tne Land Acquisition Officer passed an order 
on 9-6-1952 to the effect that in view of the 
G. O. dated 3-6-1952, the land acquisition proceed¬ 
ings would be revived and the site-plan and draft 
of the agreement as required by S. 42, Land Ac¬ 
quisition Act be filed and a deposit of Rs. 23/- 
be made and the case be listed on 25-6-1952. 

(7) The applicant contends that all proceedings 
subsequent to the order dated 27-5-1952 are iffegal 
and without jurisdiction. The D. N. Higher 
Secondary School through its Assistant 
Manager filed an affidavit in reply. Paragraph 
19 of that affidavit states that the 
orders for cancellation of acquisition proceedings 
dated 3-5-1952 were obtained surreptitiously by 
manoeuvring incorrect representation of facts and 
the mistake having been detected immediately, 
when the school authorities presented the petition 
to the Hon’ble Minister of Education, an enquiry 
was made and the mistake was rectified by the 
G. O. dated 3-8-1952. It was further said in 
para. 20 of that affidavit that the order obtained 
by misrepresentation of facts or surreptitiously 
was not legally effective. 

(8) Learned counsel for the applicant contends 
that the State Government having upheld the 
applicant’s objections under S. 5-A of the Land 
Acquisition Act and having issued the G. O. dated 
3 - 5 - 1952 , the decision became final and could not 
be changed and varied. It is also urged that no 
declaration under S. 6 of the said Act having 
then been made, the entire proceedings now being 
taken are illegal and void. It is further urged 
that the proceedings having once been terminated 
and dropped, the same could not be revived. 
Lastly it is submitted that, in any case, the pro¬ 
ceedings could not be now revived without a fresh 
Notification under S. 4 of the Land Acquisition Act. 

(9) The Land Acquisition Act, by S. 4, provides 
for a preliminary investigation whenever it appears 
to the State Government that land in any locality 
Is needed or is likely to be needed for any pub¬ 
lic purpose. A preliminary Notification to that 
effect has to be published in the Official Gazette 
and the Collector has to give public notice of the 
Bubstance of such Notification. When such a 


preliminary Notification is published, objections 
may be filed under S. 5A by any person interested 
in any land which is so notified. After the Col¬ 
lector has given the objector an opportunity of 
being heard, he has to submit the case for deci¬ 
sion of the State Government together with the 
record of the proceedings held by him and a report 
containing his recommendations on the objections. 
The decision of the State Government on the ob¬ 
jections, it is enacted, shall be final. Under' S. 6 
of the Land Acquisition Act, if the State Govern¬ 
ment is satisfied, after considering the report, 
if any, made under S. 5A, sub-s. (2), that any 
particular land is needed for a public purpose, or 
for a Company, a declaration has to be made to that 
Govt, or some officer duly authorised to so order. 
After the declaration of the intended acquisition 
under S. 6 and after the land has been marked, 
measured and planned in accordance with S. 8, 
the Collector causes public notice to be given 
under S. 9 stating that the Government intends 
to take possession of the land and that claims 
of compensation to all such land may be made to 
him. There U then an enquiry under S. 11 into 
measurements, values and claims, and an award 
by the Collector. The further provisions of the 
Act need not be gone into for the purposes of this 
application. 

There is one provision, however, which i> rele¬ 
vant and it is contained in S. 48, Land Acquisition 
Act. Section 48 provides as follows: 

“(1) Except in the case provided for in S. 36, the 
Government shall be at liberty to withdraw from 
the acquisition of any land of which possession 
has not been taken. 

(2) Whenever the Government withdraws from 
any such acquisition, the Collector shall deter¬ 
mine the amount of compensation due for the 
damage suffered by the owner in consequence of 

. the notice or of any proceedings thereunder, and 
shall pay such amount to the person interested, 
together with all costs reasonably incurred by 
him in the prosecution of the proceedings under 
this Act relating to the said land. 

(3) The provisions of Part HI of this Act 
shall apply, so far as may be, to the determina¬ 
tion of the compensation payable under this 
section.” 

(10) It has been urged by the applicant that the 
decision of the State Government taken under 
S. 5A is final and is equally binding on the 
State Government as on the person whose pro¬ 
perty i> sought to be acquired and that once the 
State Government has come to a decision, it is no 
longer open to it to review its decision. On the 
other hand, it is urged that until a formal with¬ 
drawal had been made under S. 48, the State 
Government is still entitled to acquire the land 
in respect of which the preliminary investigation 
was caused to be made under S. 4. 

(11) Learned counsel for the applicant urges that 
S. 48 does not come into play until a declaration 
is made under S. 6 and no declaration can possibly 
be made under S. 6 after a decision in favour of 
the person whose property is sought to be ac¬ 
quired has been taken under S. 5A. It is argued 
that at the stage of S. 4(1), the position only is 
that it appears to the State Government that 
land is needed or is likely to be needed for any 
public purpose and that the preliminary Notifica- 
tion does not entitle the State Government to 
acquire the land notified under the preliminary 
Notification. It is then urged that the object or 
that Notification is merely to enable the State 
Government to determine whether the representa¬ 
tion made in regard to the necessity for acqumug 
land in a particular locality and whether the re¬ 
presentation made that it is required for 
a public purpose is a correct representation. No 
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right to acquire any land accrues until the preli¬ 
minary investigation is completed and a declara¬ 
tion is made under S. 6. It is pointed out that 
the right to do certain acts on the land proposed 
to be acquired, which is conferred by S. 4, sub-s. 
(2), is a right limited to the purpose of the pre¬ 
liminary investigation and that S. 5 separately 
provides for the compensation relative to such 
entry showing that the entry and the payment of 
compensation are, in no way, connected with the 
acquisition which may ultimately take place as a 
result of the Notification under S. 6 and the notice 
under S. 9. It is urged, therefore, that S. 48, 
which refers to the withdrawal from the acquisi¬ 
tion, can only refer to a withdrawal after the ac¬ 
quisition proceedings, as such, have commenced 
under S. 9 and at the earliest under S. 6. 

(12) -There seems to be force in these contentions. 
The declaration of intended acquisition is made 
only under S. 6. Up to that point there is only a 
preliminary investigation. It is only when it is 
finally determined that the land is needed for a 
public purpose, and that the compensation-money 
is chargeable wholly or partly against public re¬ 
venues or some fund controlled or managed by 
a local authority or the funds of some company, 
that a declaration can be made which becomes 
final and cannot be questioned. In a sense, there¬ 
fore, it may be said that once the declaration of 
an intended acquisition ha 3 been made under S. 
6, the State Government has taken the first step 
for acquiring the property and that it is only 
then- that a question of withdrawing from the 
acquisition can arise. It is possible that S. 6 is 
thus the first step, though it would appear that 
the first step is really taken when notice under 
S. 9 is issued i.e., the notice to treat. In our view, 
therefore, there would be no necessity for a for¬ 
mal withdrawal as contemplated by S. 48 before 
the stage of S. 6 at least has been reached. 

We have not been informed whether the 
cancellation Notification referred to in para. 2 of 
the G. O. dated 3-5-1952 was issued in the Gazette, 
but it is clear that the G. O. dated 3-5-1952 was 
acted upon and that, as averred in para. 17 of the 
applicant’s affidavit, the Land Acquisition Officer, 
Sri S. D. Chaturvedl on 27-5-1952 ordered that the 
proceedings for the acquisition of the plots in 
question should be dropped and further ordered 
that proceedings for the acquisition of plots Nos. 
748 to 751 (belonging to Faizab Khan) may be 
started, if the authorities moved for their acqui¬ 
sition. In our view, therefore, there was also, 
in effect, a withdrawal even in terms of S. 48 of 
the Act. 

Section 5A does not, in express terms, empower 
the State Government to cancel its decision. Even 
assuming that the decision of the State Govern¬ 
ment, as contained in the G. O. dated 3-5-1952, 
was obtained under the circumstances alleged in 
the counter-affidavit of the Assistant Secretary of 
the D. N. Higher Secondary School, the question 
still remains whether it could be cancelled at all 
when the section itself makes the decision final. 
In our view, the decision once taken under S. 5-A 
could not be cancelled or altered. After a deci- 
sion has been taken by the State Government on 
the objection! in favour of the objector, it is no 
longer possible to make a declaration to the con¬ 
trary under S. 6 because that would amount to 
setting aside the decision taken under S. 5-A which 
the Act makes final. In this case that is parti- 
rly so because, in substance, there has also 
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(A). That was a case in which pursuant to a 
Notification there had been a decision under S. 
5A upholding the objections made. Subsequently, 
a fresh Notification under S. 4 of the Act was 
issued and similar objections to those taken for¬ 
merly were taken. On this latter occasion, those 
objections were not upheld. It was argued that 
the decision having once been taken under S. 5-A, 
under the previous Notification, it was not open 
to the State Government to restart acquisition 
proceedings for the land in question despite a se¬ 
cond Notification under S. 4. It was held that 
this latter contention had no force. This case is 
different from the present case where no fresh 
Notification under S. 4 has been issued at all and 
the proceedings are sought to be continued under 
the preliminary Notification dated 9-31951 under 
S. 4 in spite of the decision under S. 5-A in favour 
of the applicant and in spite of the fact that there 
has been, in effect, a formal withdrawal from the 
acquisition proceedings also. 

(14) However, ‘AIR 1953 All 182 (A)’, in a way, 
supports the point of view which we have express¬ 
ed, namely, that a fresh Notification under S., 4 
would be necessary. It would thus appear that 
the applicant is entitled to the reliefs claimed by 
him. 

(15) Accordingly, a direction will issue quashing 
the G. O. No. A(2)/2503/XV-601(27) 51, dated 
3-6-1952 and the entire proceedings subsequent to 
the order dated 27-5-1952, whereby the land acqui¬ 
sition proceedings in respect of the applicant’s 
plots were dropped. We further direct the opposite 
parties not to acquire or proceed to acquire the 
plots belonging to the applicant without a fresh 
Notification being issued under S. 4 of the Land 
Acquisition Act. In the circumstances of this case, 
we direct the parties to bear their own costs. 


B/R.G.D. 


Directions issued. 
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AGARWALA J. 

State v. Gendan Lai Dwivedi. 

Criminal Misc. Case No. 381 of 1951, D/- 25- 

6- 1951. 

Criminal P. C„ (1898), Ss. 561A and 439 — 
Applicant in contempt — High Court would 
refuse to entertain application. (Para 1) 

Anno: Cr. P. C., S. 439, N. 11; S. 561A, N. 1. 

ORDER: The applicant was a sub-post master 
at Bhartana. He was prosecuted and convicted 
for offences under Ss. 409. I. P. C. and 55, Indian 
Post Office Act and sentenced to four years’ rigo¬ 
rous imprisonment and a fine of Rs. 5000/- under 
the former and to. one year's rigorous imprison¬ 
ment and a fine of Rs. 100/- under the latter 
section. He appealed and his appeal was dis¬ 
missed. He filed an application i n revision in this 
Court. That was also dismissed on 15-5-1950. On 

7- 2-1951 he made an application to this Court 
imder S. 561A, Criminal P. C. without surrendering 
himself for all this time. This Court ordered 
the record of the case to be summoned and the 
matter is now before me for orders. The applicant 
Is present in person. He has been out of jail for 
over a year without any authority. He says that 
he was ill but he has made no such allegation in 
his application. It is the settled practice of this 
Court that a petitioner who has been convicted 
should surrender himself before he makes an ap¬ 
plication in revision in this Court unless he is ill 
and is unable to go to jail and prays that he be 
released on bail. The petitioner without any order 
for bail, has been evading compliance of the order 
of sentence passed against him. In these circum¬ 
stances. I am not prepared to hear him. 
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( 2 ) I reject this application and direct that he 
should surrender to the proper authorities forth¬ 
with. This order will not debar him from making 
a fresh application under S. 561A. 

C/K.S. Application rejected. 


A.I.R. 1953 ALL. 598 (Vol. 40, C. N. 297) 

MUSHTAQ AHMAD J. 

Mohan Lal, Defendant-Appellant v. Kunwar 
Sen, Plaintiff-Respondent. 

Second Appeals Nos. 855 of 1946 and 231 of 
1950, D/- 26-10-1951. 

(a) Houses and Rents — U.P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 
Ss. 3 and 15 — Pending suit — Section 15 and 
not S. 3 applies — Grounds for ejectment not 
those mentioned in S. 3 — Decree can be pass¬ 
ed, if permission of District Magistrate is ob¬ 
tained. AIR 1952 All 584; AIR 1951 All 396, 
Relied on. 1951 All HR HC 263, Distinguished. 

,, (Paras 10, 12) 

(b) T.P. Act (1882), S. 106 — Notice expiring 
with end of month of tenancy — Notice held 
valid. 

As a further precaution the landlord had 
allowed the tenant to vacate the premises 
on such day of the Hindi calendar month 
as the latter himself believed to be the 
date on which the tenancy expired: 

Held that the notices given by the land¬ 
lord were perfectly valid. (Para 4) 

Anno: T. P. Act, S. 106 N. 40 and 41. 

S. S. Verma, for Appellant; M. L. Chatur- 
vedi, for Respondent. 

CASES CITED: 

(A) (’44) 1944 All LW 591 

(B) (’52) AIR 1952 All 584: 1951 All WR 
HC 115 

(C) (’51) AIR 1951 All 396: 1951 All LJ 154 

(D) (’51) 1951 All WR HC 263: (S. A. No. 664 
of 1948, D/- 25-1-1951 All) 

JUDGMENT: The appeal first mentioned was 
filed by the defendant in a suit for ejectment and 
arrears of rent regarding a shop together with 
some rooms on the first floor. There was original¬ 
ly a lease granted by the plaintiff-respondent to 
the defendant on 27-4-1938 for one year. It was 
provided in the lease that the rent shall be paid 
from month to month according to the Hindi 
calendar and that the tenancy was to begin from 
Baisakh Badi 1, Sambat 1995. Prior to the suit, 
the plaintiff had served a notice dated 8-12-1944 
on the defendant, demanding arrears of rent and 
also the vacation of the premises. Subsequently 
another notice was sent on 23-12-1944, in which 
a certain error in the earlier notice with regard 
to the real date of the commencement of the 
lease was sought to be rectified. 

(2) It may be mentioned at once that, in para 
1 of the plaint, the plaintiff had alleged that the 
monthly tenancy, meaning of course the tenancy 
at will that had come into existence after the 
expiry of the period covered by the written lease 
of 27-4-1938, commenced on the 1st of each Hindi 
month. This was admitted in the corresponding 
paragraph of the written statement. There was, 
therefore, no doubt on the question, and this in¬ 
deed Ls the finding of the lower appellate Court 
also, that the tenancy began on the 1st of each 
Hindi month. 

(3) The defence taken was that, although the 
tenancy alleged by the plaintiff was a fact, there 
had been no defauit in payment of rent as the 
defendant had tried to make such payment in 


various ways, the same not being accepted by 
the defendant that the notices given by the plain¬ 
tiff were invalid and that the defendant was not 
liable to be ejected in view of the protection 
afforded by the Defence of India, Rules. 

(4) The trial Court decreed the suit in the 
terms of the relief on 26-5-1945, holding that the 
arrears had been proved, that the notices served 
by the plaintiff were valid and that the orders 
of the District Magistrate under the Defence of 
India Rules did not affect the present suit. 

(5) On appeal by the defendant, this decree 
was affirmed by the lower appellate Court, 
although the learned Civil Judge remarked that 
the question of the arrears and the question of 
the defendant's ejectment could be determined 
only in the execution proceedings. That was on 
the authority of the case in —‘Makhan Lal v. 
Shankar Lal', 1944 All L W 591 (A), since over¬ 
ruled. 

(6; The defendant then filed the present second 
appeal and applied for stay of execution of the 
decree for ejectment, as an application for such 
execution had been made by the respondent in 
the trial Court. The prayer for stay was refused. 
Then the defendant filed an objection to the ap¬ 
plication for execution on the ground of S. 14, U.P. 
(Temporary) Control of Rent & Eviction Act, 3 
of 1947. That objection was allowed by the exe¬ 
cution Court but disallowed by the lower appel¬ 
late Court. The connected execution second ap¬ 
peal has arisen out of the order of the latter 
Court. 

(7) After the regular second appeal had been 
filed in this Court, the plaintiff respondent, on 
3-7-1948, obtained a permission from the Addi¬ 
tional District Magistrate in the following terms : 

“I, therefore, permit Kunwar Sen to file a civil 

suit for the ejectment of Mohan Lal if neces¬ 
sary and also for the execution of the civil 

Court's decree for ejectment if required." 

(8) Considerable argument has turned in this 
case on the question of the effectiveness of this 
permission, a matter with which I shall deal 
hereafter. 

(9) Mr. S. B. L. Gaur, learned counsel for the 
defendant-appellant, has raised in the main two 
points (1) that the aforesaid Act, 3 of 1947, ap¬ 
plied to the present case, although it came into 
force after the suit had been filed & that, therefore, 
in the absence of a ground mentioned in any one 
of the various clauses of s. 15 of the Act, there 
could be no question of ejectment at all and (2) 
the notices served by the plaintiff were invalid 
and for this reason also no decree for ejectment 
should have been passed. 

(10) As regards the first point, as we know, the 
U. P. Act, 3 of 1947, came into force on 1-10-1946. 
as provided by s. 1(3) of the same, although it 
was published later on 1-3-1947. The suit giving 
rise to the appeal had been filed much earlier 
on 10-1-1945. The argument of the learned coun : 
sel for the appellant is that, unless this suit, 
though filed at a time when the Act was not in 
existence, satisfied the conditions enjoined by 
the Act, a decree for ejectment could not be 
passed. On the face of it the argument appears 
to be strange, for it is not intelligible how a plain¬ 
tiff can be refused relief merely because he had 
not done something prior to his suit, which he 
had never been required by any law to do, and 
this only because some law had later on been en¬ 
acted which required him to do that particular 
thing. The argument was based on the explicit 
provisions of s. 3 of the Act. That section no 
doubt requires the landlord to obtain the per¬ 
mission of the District Magistrate before he files 
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his suit for ejectment. Obviously the section 
would apply where the suit has to be filed after 
the Act has come into force. To suits pending on 
the date of the commencement of the Act, how¬ 
ever, the rule contained in s. 15 of the Act would 
apply. This latter section expressly provides that, 
in suits pending on the date of the commence¬ 
ment of the Act, no decree for eviction shall be 
passed except on one or more of the grounds 
mentioned in s. 3. ‘Ex facie’, it may be argued 
that the section, being confined only to the 
grounds mentioned in s. 3, excludes and has no¬ 
thing to do with a suit based on grounds other 
than those mentioned in that section, and it was 
on this interpretation of s. 15 that the learned 
counsel for the defendant-appellant argued that 
the section could not help the plaintiff-respond¬ 
ent who had sued for the defendant’s eviction 
on a ground other than those mentioned in s. 3. 

Learned counsel for the latter, however, relied 
on the authority of the Bench decision of this 
Court in — 'Raj Narain v. Sita Ram S:'ri Kishen 
Das', AIR 1952 All 584 (B), to which I was a 
party, and contended that the present case is 
governed by s. 15. In that case s. 15 was inter¬ 
preted to mean that, where a suit for ejectment 
on a ground other than those mentioned in els. 
(a) to (f) of s. 3 of the said Act, had been filed 
prior to the commencement of the Act a decree 
could no doubt be passed if the plaintiff had ob¬ 
tained the permission of the District Magistrate. 
On this point the following passage occurs in the 
judgment of the Bench : 

“This Amendment Act (44 of 1948) attempts to 
make it clear that, if any of grounds (a) to 
(f) exists, then a suit for ejectment of a tenant 
can be filed, and it is not necessary to go to 
the District Magistrate for his permission. 
There being no other provision restricting the 
right to file suits for ejectment in the U. P. 
(Temporary) Control of Rent and Eviction Act 
(3 of 1947) a suit for ejectment need not be 
confined to grounds (a) to (f), provided the 
permission of the District Magistrate has been 
obtained. The result of interpreting s. 15 differ¬ 
ently is that we get this anomaly that, while 
in all suits pending on the date when the Act 
came into force, the orders of ejectment could 
be passed only on the restricted grounds men¬ 
tioned in els. (a) to (f) of s. 3. in suits filed 
after the Act came into force the tenant could 
be ejected on any grounds whatsoever, provid¬ 
ed the permission of the District Magistrate had 
been obtained. Reading the two sections to¬ 
gether we are inclined to the view that s. 15 
was intended to mean that the provisions of 
s. 3 would be applicable to all pending suits 
and'that a tenant could be ejected on grounds 
(a) to (f) without the permission of the dis¬ 
trict Magistrate, but that, in a case where the 
permission of the District Magistrate was ob¬ 
tained, he could be ejected on any ground.” 

(11) This view was followed in a later Bench 
J£$ e , in —‘Manzoor Ali v. Lal Devi’, AIR 1951 All 
390 (C). The word ‘suits’ in s. 15 of the Act, it 
is now settled, includes appeals, and so far as 
rthe present litigation is concerned it would be 
perfectly correct to say that the suit was pending 
when the Act in question came into force. There 
would, therefore, be no difficulty in applying the 
earlier part of s. 15 of this case. Nor would there 
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a ground outside els. (a) to (f) of s. 3 and he had 
been granted a permission by the District Magis¬ 
trate to obtain such a relief. 

(12) Mr. S. B. L. Gaur, on behalf of the de¬ 
fendant-appellant, however, contended that the 
permission in this case, having been obtained by 
the plaintiff-respondent during the pendency of 
this appeal and not prior to his filing the suit, 
cannot stand him under s. 15 of the said Act 
He pointed out that the permission relied upon 
by the landlord in both the cases referred to 
above had been obtained prior to the institution 
and not during the pendency of the suit. That 
undoubtedly is a fact, but I do not consider that 
this was the ‘ratio decidendi’ of the judgments 
in those cases. In the first place, if the word 
‘suits’ in s. 15 includes 'appeals’ as already held 
by this Court, so that the ‘sint’ in this case was 
pending on the date of the commencement of 
the Act, and if, as held in the two cases men¬ 
tioned above, a decree for eviction can be passed 
in such case even on a ground outside els. (a) 
to (f) of s. 3 if the landlord has obtained tfcfe 
permission of the District Magistrate, it must 
necessarily follow that the permission may. be of 
a date subsequent to the institution of the suit 
In the second place, the ianguage of the section 
itself, unlike that of s. 3, explicitly shows that 
the existence of a ground under any one of the 
aforesaid clauses or, as held in those rulings, of 
the permission of the District Magistrate is a 
condition precedent not to the institution of a 
suit but to the passing of a decree for evictianL 
In contradistinction to the words “no suit shall 
without the permission of the District Magistrate, 
be filed in any civil court” in s. 3, we have In 
s. 15 the words “no decree for eviction shall be 
•passed”. Indeed, the said words in s. 3, would 
have carried no meaning if repeated in & 15 of 
the Act, and the Legislature in the latter section, 
therefore, only required a certain circumstance to 
exist before ‘a decree for eviction could be passed’. 
On the bare language of s. 15 that circumstance 
was the existence of “one or more of the grounds 
mentioned in s. 3” and, under the two Bench 
decisions referred to above, it could also be a per¬ 
mission of the District Magistrate on a ground 
other than those grounds. 

(13) In support of his contention that the per¬ 
mission of the District Magistrate must precede 
the filing of the suit learned counsel for the ap¬ 
pellant called my attention to the decision (not 
yet reported) of a learned Judge of this Court In 
—‘Motilal v. Mahabir Prasad’, Second Appeal No. 
664 of 1948 D/- 25-1-1951 (All (D). That was a 
case expressly under s. 3, in which the suit, un¬ 
like the present case, had been filed after and not 
before the commencement of the Act. There was, 
therefore, no question of applying s. 15 in that 
case, and as such the ruling is on the face of 
it distinguishable. Considering every aspect of 
the matter I am positively of the opinion that 
the permission obtained by the plaintiff in this 
case from the District Magistrate on 3-7-1948 was 
quite effective to entitle him to a decree. 

(14) As regards the second point raised by the 
learned counsel for the appellant relating to the 
invalidity, of the notice the position is much 
simpler. As already mentioned, both the parties 
are agreed that the tenancy commenced on the 
1st day of each Hindi month. The plaintiff had 
required the defendant to vacate the premises on 
the 1st day of the month following the month 
In which the notice was given. As such, the notice 
expired with the end of the month of the tenancy. 
As a further precaution the plaintiff had allowed 
the defendant to vacate the premises on such day 
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of the Hindi Calendar month as the latter himself 
believed to be the date on which the tenancy ex¬ 
pired. In such circumstances, I must hold that 
the notices given by the plaintiff were perfectly 
valid. Indeed, in the present context, much of the 
enthusiasm with which the argument on this 
point had commenced gradually abated. 

(15) As regards the execution second appeal, 
the appellant's objection, as I have already said, 
was based on s. 14, U. P. Act, 3 of 1947. Having 
held that s. 15 applied to the case, I cannot pos¬ 
sibly hold that s. 14 applied. The failure of the 
regular second appeal must entail the failure of 
the execution second appeal. 

(16) For these reasons, I dismiss both the ap¬ 
peals with costs. 

(17) Leave to appeal to a Bench is granted. 

B/R.G.D. Appeals dismissed. 


A.I.R. 1953 ALL. 600 (Vol. 40, C. N. 298) 
RAG HUB AR DAYAL AND 
CHATURVEDI, JJ. 

Dwarka Prasad Agarwal, Applicant, v. Kri¬ 
shna Chandra and others, Opposite Party. 
Criminal Misc. No. 16 of 1952, D/- 16-3-1953. 

(a) Contempt of Courts Act (1952), S. 1 — 
Publication of article during pendency of pro¬ 
ceeding. 

In India the same Magistrate who 
has directed the investigation and has 
been informed of its result is autho¬ 
rised to try the case himself. Hence, 
whenever the accused is taken be¬ 
fore a Magistrate or papers are sent to 
him concerning a case, any order passed 
by a Magistrate cannot be taken to be an 
order passed by a criminal Court. Fur¬ 
ther it is not correct to say that as soon 
as a person has been arrested as a result 
of a report made against him, the case 
starts and any matter published with res¬ 
pect to that incident must be taken to have 
been published during the pendency of 
proceedings in a Court of law. In this res¬ 
pect the procedure in England being 
different from that in India, the English 
decisions bearing on this question cannot 
be followed and held that proceedings in 
Court start as soon as a warrant has been 
issued or an arrest made. (1903) 2 K. B. 
432; (1910) 103 L. T. 636; (1927) 1 K. B. 
845, Expl. and Disting. (Paras 7, 12) 

(b) Contempt of Courts Act (1952), S. 1. — 
Publication of news or articles. 

Contempt proceedings cannot be taken in 
connection with the publication of news or 
articles as long as a criminal case is during 
the course of investigation and has not 
actually come to the Magistrate’s Court 
for enquiry or trial. A case does not come 
to Court by the issue of a warrant of ar¬ 
rest. (1923) 68 Law Ed 293 (301); AIR 1951 
S. C. 207, Rel. on; AIR 1943 Lah 329 (FB); 
AIR 1941 Pat 185; AIR 1947 Cal 414 (FB), 
Distinguished. (Paras 19, 20) 

(c) Contempt of Courts Act (1952), S. 1 — 
Contempt with respect to proceedings immi¬ 
nent. 

The extending of the punishment for 
contempt to cases which are only imminent, 
is not justified on the circumstances as 
they exist in this country. AIR 1939 Mad 
257 (SB), Expl. (Para 23) 


P. C. Chaturvedi, for Applicant, S. N. Dwi- 
vedi for Nos. 1 and 2 and S. N. Kakar for Nos 
3 to 5 for Opposite Party; H. L. Kapoor for the 
State. 
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CHATURVEDI J.: This is an application filed 
by Dwarka Prasad Agarwal for taking contempt 
proceedings for alleged contempts of Court said to 
have been committed by the opposite parties. In 
the application the alleged contempts are said to 
have been committed on three occasions. The first 
was an article published in a daily newspaper, 
known as ‘Jagram’. on 6-6-1952. The second 
act of contempt was committed on 8-6-1952 when 
opposite party No. 2 through Babu Lai, along with 
certain other persons, sent a resolution passed by the 
City Congress Committee to the District Magis¬ 
trate and to the Superintendent of Police. The 
third contempt was said to have been committed 
on 9-6-1952 when the opposite parties Nos. 1 and 
2 are said to have organized a public meeting at , 

whirh wprp r TVm mrifinrr onr? " 


which speeches were delivered. The writing and 
the printing of the article as well as the passing 
of the resolution and sending it to the District 
Magistrate and the Superintendent of Police are 
not denied on behalf of the opposite parties, but 
the delivering of speeches at a public meeting on 
9-6-1952 has not been admitted and the learned 
counsel for the applicant withdrew his complaint 
with respect to this third act. He has confined 
his case to the first two acts of alleged contempt. 

(2) An incident happened on 2-6-1952, at the 
shop of one Jagdish Prasad Shanna in Manik 
Chowk, Jhansi. Two reports of the incident were 
lodged in the police station, one by Sumer Singh 
servant of Jagdish Prasad and the other by Dwarka 
Prasad applicant. A reading of these two re¬ 
ports shows that there was a quarrel at the shop 
of Jagdish Prasad, and simple injuries were also 
caused but the versions of the two informants are 
naturally different. As a consequence of the re¬ 
ports Jagdish Prasad applicant was arrested by 
the police on 2-6-1952, but was released on bail the 
same day. On the 3rd of June one Satya Nara- 
yan alias Sathoo was arrested and was released on 
ball on 4-6-1952. On 6-6-1952 Ram Swarup pre¬ 
sented himself in Court and was released on bail 
the same day. Satya Narayan and Ram Swarup 
are co-accused with Dwarka Prasad. On 11-6-1952. 
Dwarka Prasad filed a complaint concerning this, 
incident before a Magistrate and the police sent' 
a charge sheet against Dwarka Prasad, Satya 
Narayan and Ram Swarup on 4-7-1952 charging 
the three persons of having committed offences 
under Ss. 323, 326 and 452, I. P. C. 

(3) From the narration of facts given above it 
would appear that the two alleged acts of con¬ 
tempt in publishing the article and sending a re¬ 
solution concerning this incident were committed 
on 6th of June and 8th of June, 1952 respectively. 
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They were thus committed after the incident and 
also after Dwarka Prasad and Satya Narain had 
been arrested and released on bail and also after 
Ram Swarup had been released on bail, but before 
either Dwarka Prasad filed the complaint or the 
police sent up the charge sheet prosecuting Dwarka 
Prasad and others. The first question, therefore, 
that arises in the case is whether contempt pro¬ 
ceedings can be taken in respect of offensive arti- 

j cles or resolutions etc., before the institution of 

' any proceeding actually in Court. The conten¬ 
tions of the learned counsel for the applicant on 
this point are two. He first contends that offen¬ 
sive statements would amount to contempt even if 
certain proceedings in Court are imminent though 
they have not actually started, and secondly that 
proceedings in criminal Court start at least from 
the date that the accused are brought before the 
Magistrate and are granted bail or remanded to 
custody. These are, therefore, the two questions 
that we have to consider as regards this prelimi¬ 
nary point. 

(4) It i6 certainly desirable that people do not 
publish or resort to any other propaganda concern¬ 
ing matters which are likely to be 'sub judice'; at 
the same time, regard must be had for the liberty 
of speech of the citizen. Our Constitution guaran¬ 
tees to the citizen liberty of speech with certain 
safeguards including a safeguard against committ¬ 
ing contempts of Courts. On the one hand, as 
stated above it is desirable that the parties or 
their friends do not indulge in any propaganda, 
but the difficulty is to what length a Court of law 
should go in stopping this type of propaganda. 
Should all speeches concerning a particular inci¬ 
dent be prohibited as soon as the incident has 
occurred, or the prohibition should be imposed at 

i some later stage but before the matter has come 
to Court? In the present case we have to consi¬ 
der whether the publishing of an article in a cog¬ 
nizable case, in which the police are proceeding 
with the matter, is a contempt or not, before ac¬ 
tually the police send up the charge-sheet. It very 
often happens that even in cognizable cases the 
police make arrests and continue investigations for 
months, but ultimately they drop the proceedings 
when they find that there is not sufficient evidence 
to go to Court, or the allegations of the complai¬ 
nant are incorrect. 

(5) In this connection, we propose to consider cer¬ 
tain provisions of the Criminal Procedure Code 
which lay down the procedure to be followed by 
the investigating authorities before actually send¬ 
ing up the case to the Court for trial. Section 
156, Criminal P. c., lays down that any officer in 
charge of a police-station may, without the order 
of a Magistrate, investigate any cognizable case. 
Under S. 157 he is entitled to investigate into facts 
where he has reason to suspect the commission of 
a cognizable offence though no report has been 
made to him about the occurrence. Under section 
160, Cr. P. C., an investigating officer is authorised 
to require the attendance of all witnesses before 
him by orders in writing, and under S. 161 examine 
such witnesses. Section 165, Cr. P. C. gives power 
to an officer in charge of a police station to make 

i “a™ under certain circumstances, and under s. 
167 he Is directed to forward the accused and the 
copy of the entries in the diary of the case to the 
nearest Magistrate. Under section 169 If it ap¬ 
pears to the officer that there is not sufficient evi¬ 
dence or reasonable ground of suspicion to justify 
the forwarding of the accused to a Magistrate, such 
officer shall, If such person is in custody, release 

a bond to a PP ear a 

Magistrate If and when so required. Under S. 170 
the officer Is directed to send the aocused, if In cus¬ 


tody, to the Magistrate entitled to try the accused 
if the officer finds that there is sufficient evidence 
against the accused, or there are reasonable 
grounds of suspicion to continue investigation. 
Section 173 directs an officer in charge of the po¬ 
lice station to forward a report to the Magistrate 
concerning every investigation made by him giv¬ 
ing in detail the -names of the parties, the names 
of the witnesses and also stating whether the ac¬ 
cused has been released on bail or not. Under 
sub-section (3) of this section, the Magistrate is 
authorised to pass such orders for the discharge 
of the bail bonds or otherwise, in case the accused 
has been released on bail. 

(6) We have given above the powers of the inves¬ 
tigating officer conferred upon him by certain 
sections of the Code of Criminal Procedure. We 
might also mention here the powers of a Magis¬ 
trate before he takes cognizance of a case. Section 
155, sub-s. (25, authorises a Magistrate to direct 
investigation by the police even in a non-cog- 
nizable case and sub-s. (3) empowers the Magistrate 
to direct investigation concerning a cognizable 
case. Under S. 157 the officer in charge of a 
police station is directed to send the report to a 
Magistrate having jurisdiction to take cognizance 
of the ofience, where the officer suspects the 
commission of a cognizable offence. Where a 
cognizable case has not been investigated into 
because it was of a trivial nature or because there 
was not sufficient ground for entering on an 
investigation, the reasons for dropping the inves¬ 
tigation have to be mentioned in the report sent 
to the Magistrate under S. 157. Section 159 em¬ 
powers the Magistrate to direct an investigation 
into a matter which the station officer proposes 
to drop and for which he has sent in his report. 
Where an investigation has not been completed 
within twenty-four hours and the police officer 
wants more time to investigate into the matter, 
but there are grounds for believing that the 
accusation or information is well-founded, the 
police officer is to send a copy of the case diary 
and the accused to the nearest Magistrate; and 
the Magistrate may authorise the detention of the 
accused for a term not exceeding fifteen days. But 
the Magistrate is to send a copy of his order 
to the District Magistrate or the Sub-Divisional 
Magistrate containing the reasons for his further 
detention. We have already stated that after 
conclusion of the investigation if the police 
officer thinks that there is sufficient evidence 
against the accused, the accused, if in custody, 
shall be forwarded to the Magistrate authorised to 
take cognizance of the offience. Sections 170 and 
173 of the Code appear to refer to the concluding 
stage of enquiry by an officer in charge of the 
police station. Section 170 refers only to those 
cases where it appears to the officer that there 
is sufficient evidence against the accused or 
reasonable ground of suspicion to justify the for¬ 
warding of the accused to the Magistrate; whereas 
S. 173 appears to refer to all investigations Irres¬ 
pective of the fact whether there is sufficient 
evidence or reasonable ground of suspicion to 
justify the forwarding of the accused to the Magis¬ 
trate or not. it may be noticed that under both 
these sections the accused is to be sent to the 
Magistrate empowered to take cognizance of the 
offence, whereas under S. 167 the accused is for¬ 
warded to the nearest Magistrate. 

(7) A resume of the powers of the investigating 
officer as well as the Magistrate shows that the 
Magistrate is not only a court but also a person 
in charge of the administration of the district or 
the local area, and he is to be kept informed of 
all investigations being made by the police officers 
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under his jurisdiction. He has further the right 
to direct further investigation into any 
case cognizable or otherwise, and the police 
officer is to act according to the direc¬ 
tions given by the Magistrate. The same 
Magistrate who has directed the investigation and 
has been informed of its result is authorised to try 
the case himself. In this state of affairs a confusion 
arises as to when a Magistrate is act.ng as an 
Executive Officer in charge of the administration 
of a district or a local area, and when he acts 
as a Court and not as an Admiinstrative Officer. 
{The learned counsel for the applicant has argued 
j 'that whenever the accused -is taken before a 
j Magistrate or papers are sent to him concerning 
ja case, any order passed by a Magistrate must 
jbe taken to be an order passed by a criminal 
'Court. But we find ourselves unable to agree 
with this contention, because we find from the 
different provisions of the Code of Criminal 
Procedure given above that the Magistrate has 
actually been given power to direct investigations, 
and also to accept or not to accept a report of 
a police officer dropp.ng the proceedings against 
a particular accused. It is quite obvious that an 
investigation is certainly the stage or proceeding 
before the case is taken to the Court, and the 
argument of the learned counsel would lead to 
the result that the ‘Court’ is required to pass orders, 
even before a case has been launched before it. 
The learned counsel for the applicant contends 
that as soon as a person had been arrested as a 
result of a report made against him, the case 
starts and any matter published with respect to 
that incident must be taken to have been publi¬ 
shed during the pendency of proceedings in a 
Court of law. In support of his contention, the 
learned counsel has cited a number of cases of 
English Courts, but before proceeding to con¬ 
sider those cases it would be better to briefly 
mention the salient points of criminal procedure 
obtaining in England, as the procedure obtaining 
there is different in material particulars from the 
procedure obtaining m this country. The first 
step in the ordinary course of criminal procedure 
in England is to bring a person charged with a 
crime before a justice or justices of the peace 
in order that the charge may be investigated. 
This attendance is secured either by summons or 
by arrest under a warrant or otherwise. Sum¬ 
monses and warrants of arrest are issued by a 
Justice on an information being laid before him, 
(vide Halsbury’s Laws of England, Hailsham 
Edition, Volume 9, para. 102). Such information is 
sufficient if it contains a statement of the specific 
offence with which the accused is charged, together 
with such particulars as may be necessary for 
giving reasonable information as to the nature 
of the charge. A warrant cannot issue unless 
there is an information in writing and on oath. 
A summons may be issued on an oral and unsworn 
information. 

(8) Criminal prosecutions, except where there 
are statutory provisions to the contrary, may be 
commenced at any time after the commissions of 
the offence. A prosecution is commenced, when 
an information is laid before a Justice, or the 
accused is brought before him to answer the 
charge, or when an indictment is preferred, 
(vide para. 100). 

(9) It would thus appear that a prosecution 
commences in England as soon as an information 
has been laid before a justice, or the accused has 
been brought to answer the charge, or, if there 
is no preliminary examination before the justice, 
when an indictment is preferred. The cases cited 
fey the learned counsel are cases where an infor¬ 
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mation was laid on oath before a justice, and a 
warrant was issued on the basis of such informa¬ 
tion. It is quite obvious that in such a case 
according to the English procedure, a prosecu¬ 
tion is started immediately. But it may be noted 
that in cases where there is no preliminary exa¬ 
mination before a justice, a prosecution only starts 
when an indictment has been preferred. Justices 
of the peace sit in England either as Courts of 
summary jurisdiction or to hold preliminary 
enquiries when a person is charged with an indic¬ 
table offence. They clearly act as Courts of law, 
and. when holding a preliminary enquiry into* 
an indictable offence, are practically in the same 
position as a Magistrate in India holding an 
enquiry into a case triable by the Court of Sessions. 
When doing such work, the Court of the justices 
is known as Court of petty sessions. 

(10) In — ‘Rex v. Parke’, (1903) 2 KB 432 (A), 
it was held that where' a matter was published 
in a nawspaper tending to interfere with the 
fair trial of the charge after the accused has 
been charged before the petty sessions with an 
indictable offence triable only at the assizes, the 
Court of King’s Bench had jurisdiction to punish 
the publisher for contempt, even though the person 
charged had not till then been committed for trial. 
After saying that publications like the one in 
question in that case had a tendency to reduce the 
Court which had to try the case to impotence, so 
far as the effectual elimination of prejudice and 
prepossession is concerned, the learned Judge 
remarks: 

“If it be once grasped that such is the nature 
of the offence, what possible difference can it 
make whether the particular Court which is thus 
sought to be deprived of its independence, and 
its power of effecting the great end for which 
it is created, be at that moment in session or even 
actually constituted or not? It is perfectly 
certain that by law it will & must be constituted, 
and that when constituted it and it alone can 
take cognizance of the particular offence which 
is the subject of the preliminary inquiry. 0 
Later on the learned Judge says: 

“It is possible very effectually to poison the 
fountain of justice before it begins to flow. It 
is not possible to do so when the stream has 
ceased.” 

A number of authorities were cited, but the main 
point argued appears to be that the King’s Bench 
Division could not take cognizance of a contempt 
of court of the petty sessions, and the decision was 
against this contention. It would thus appear 
that before the publication of the article the 
accused had been charged before the petty sessions, 
and it appears from a reading of the judgment 
that the proceedings before the petty sessions 
were treated as proceedings before a Court. No 
question appears to have been raised that the 
proceedings before the petty sessions were not 
proceedings before a Court and, as a matter of 
fact, no such question could have been raised. The 
case, therefore, is no authority for the proposition 
that the publication of an article concerning a 
matter before it has come to Court at all can 
amount to contempt. As stated above, this case 
fOnly lays down that the High Court can deal 
with contempts of subordinate Courts and there 
appears to be no doubt that the Court of petty 
sessions is a Court. 

(11) The next case cited by the learned counsel 
is reported in — ‘Rex v. Daves', (1906) 1 KB 32 (B). 
In this case also the main point decided was that 
the King’s Bench Division had jurisdiction to 
punish for contempt of inferior Courts, including 
the Court of petty sessions; and it appears to have 
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been assumed that the proceedings before the 
netty sessions were proceedings before a Court. The 
case of —‘Rex v. Parke’, (Ai was followed and it 
was further held that the King's Bench Division 
had also the power to punish for contempts of 
inferior Courts. 

(12 ) in — ‘Rex v. Clarke', (1910) 103 LT 636 (C), 
it was held that after an information on oath 
had been laid against a person charging him with 
( an offence which may ultimately be tried in the 
High Court, and after a warrant had been issued 
and the accused arrested, any statement published 
which tends to prejudice the fair trial of the charge 
amounted to contempt of Court. In this case 
information on oath was laid before one of the 
metropolitan police Magistrates, and warrants were 
issued commanding the arrest of Harvey Crippen. 
Crippen was arrested somewhere outside Quebec. 
While Crippen was still detained in Quebec and 
his case had not been disposed of by the Judge 
who was to act under the Fugitive Offenders Act, 
the newspaper published an offensive article. 
While dealing with this point the learned Judge 
remarked: 

“No case has been cited to us which says that 
where the person has been arrested and is in 
custody upon a warrant, proceedings are not 
pending against him. The warrant has been 
declared by my brother A. T. Lawrence in a case 
before the Divisional Court, which has been 
mentioned by my brother Pickford, to be of 
itself a judicial act; and yet we are asked to say 
that after the Magistrate performed a judicial 
act upon sworn information laid before him there 
are no proceedings against the accused person 
....In my opinion it would be gravely to narrow 
the jurisdiction of this Court to lay down any 
y such rule as that.” 

The decision of this case was based on the practice 
in England of lodging information on oath before 
issue of a warrant by a Magistrate, and the act of 
the Magistrate in issuing the warrant has been 
held to be a judicial act by itself. After this pro¬ 
cedure had been followed, it was held that the 
proceedings in the case had been started. Under 
the Code of Criminal Procedure there is no such 
laying of information on oath and in the initial 
stages before the case has to come to Court, the 
Magistrate is authorised to supervise even the 
investigation. Under S. 167, Cr. P. c., he issues 
a warrant on a police report and, in our opinion 
while issuing such a warrant, the Magistrate does 
not act as a Court but as an officer superior to 
the officer conducting the investigation. The 
investigating police officer has also an authority 
to arrest persons without.a warrant and also to 
release persons on bail and the Magistrate has 
oniy given wider powers. The procedure in Eng¬ 
land being different from that in India, we find 
ourselves unable to follow the decision in the above 
noted English case, and to hold that proceedings 
, Court start, as soon as a warrant has been 
Issued or an arrest made. 

(13) The next case referred to is one reported 

t Tv., 3 ** V ' Daily (1927) 1 KB 845 (D). 

M this case one Edgar William Smith had been 
arrested upon a charge of shooting a police ofll- 
ted been brought before the Justices upon 
that charge. But before those proceedings had 

? rticles ^ ^“tion had been 
published giving photographs of the accused per- 

16 wa s that the publishing of photo- 
RWiR li ^ ely .prejudice the accused in his 
^utlficatlon by the witnesses and was as much 
5Ku.Pt of Court as the publication of an arti¬ 
cle giving the facts of the case. In the course of 


the Judgment Honhle Chief Justice Lord He wart 

says • 

“We are not called upon to consider the question 
whether there may be contempt of Court when pro¬ 
ceedings are imminent but have not yet been 
launched. In the present case the question did 
not arise, for there was a charge and there had 
been an arrest, and proceedings, therefore, had 
begun. Some day that question may have to 
be decided.” 

The above passage will show that it was taken 
for granted in the case that proceedings had 
actually begun, and our comments with respect 
to this case are the same as with respect to the 
case of — ‘Rex v. Clarke', (C). 

(14) The next case cited is — ‘Rex v. Davies', 
(1945) KB 435 (E). This case merely lays down that 
a criminal cause remains 'sub judice* until the 
time has expired within which notice of appeal 
to the Court of Criminal Appeal may be given until 
the appeal has been heard and determined. This 
case does not touch the point arising before us 
and need not be considered in any detail. 

(15) We might now come to the cases of Indian 
Courts cited before us. The first case cited is the 
one reported in ‘In re Subrahmanyan AIR 1943 Lah 
329 (F.B.) (F)’. This is a Full Bench case and a 
number of authorities are considered, but pro¬ 
ceedings for contempt were dropped and the appli¬ 
cation dismissed on the ground that the contempt 
was merely a technical one and not a substantial 
contempt; and, also, on the further ground that 
the proceedings before the Court were not immi¬ 
nent to the knowledge of the editor and publi¬ 
sher at the time when the articles were published. 
Both Hon'ble Harries C. J. and Munir J. referred 
to some of the English cases cited above, and 
were inclined to take the view that it was not 
necessary in a case of a criminal trial for a publi¬ 
cation to be classed as contempt of Court that the 
accused should have been committed for trial or 
even for him to have been brought before a Magis¬ 
trate provided that he has been arrested and 
was in custody. The learned Judges actually 
decided the case on different points, and they 
accepted the decisions of the English Courts 
without considering the question as to whether 
the procedure provided in the Criminal Procedure 
Code is the same as the procedure obtaining in 
England. We have already made our comments 
on the English cases on which the observations in 
this case are based; and, as stated above, the 
decision of the case was on different points. 

(16) The other Lahore case cited is also a 
Full Bench case reported in — ‘Horn! Rustomli v. 
Sub-Inspector Baig\ AIR 1944 Lah 196 (SB) (G). 
In this case the counsel for the accused had 
been arrested by the police while he was preparing 
to move a Habeas Corpus application before the 
Court This action was held to amount to a con¬ 
tempt of Court. The action here complained of 
was depriving the party of having recourse to a 
Court of law. The case is no authority for the 
proposition advanced by the learned counsel for 
the applicant, in the present case. 

(17) In — ‘Supdt and Remembrancer of Legal 
Attairs- Bihar v. Murali Manohar Prasad’, AIR 
1941 Pat 185 (H), out of the two articles com¬ 
plained of one was published before the criminal 
proceedings started and the other was after the 
proceedings had actually commenced in Court. 

It was held that the opposite parties were guilty 
of contempt and the articles tended to interfere 
with the proper administration of justice. One 
article having been published after the case had 
come to the Court of the Committing Magistrate 
the question whether the first article also con- 
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stituted contempt of Court did not really have any 
importance; and the point whether the first arti¬ 
cle also constituted contempt because it was 
published before the case came to the Court of the 
Committing Magistrate has not been considered. 

(18) The last case cited by the learned counsel 
for the applicant is —Emperor v. J. Choudhury*. 
AIR 1947 Cal 414 (I). In this case it was held 
that an article commenting on an incident which 
was under police investigation and which was 
written before any arrest was made in connec¬ 
tion with the incident, could not be made the sub¬ 
ject of contempt of Court proceedings, provided the 
editor had neither knowledge nor reasonable 
grounds for believing that proceedings were about 
to be launched in respect of the incident. In 
the course of the judgment Biswas J. remarked: 

"As a general rule, it may be laid down, the 
essence of the ofTence in this class of cases is 
that proceedings should be pending when the 
offending publication appears, but the question 
as to from what stage and up to what stage a 
proceeding will be deemed to be pending for the 
purposes of this rule, has been the subject- 
matter of considerable discussion.” 

After this the learned Judge considered the Eng¬ 
lish decisions mentioned above and also most of 
the Indian decisions already mentioned by us. In 
the end he was of the opinion that it was not 
necessary, that the accused should be committed 
for trial or have been brought before the Magistrate 
and it would be sufficient if he had been arrested 
and was in custody. Further on the learned Judge 
remarks that it was not shown that the oppo¬ 
site parties knew or had reason to believe that 
the proceeding was about to start in connection 
with the said incident. The other learned Judge, 
Roxburgh J., also considered the English cases but 
he did not clearly express any view of his own. 
After summar.sing the facts of the English cases, 
the learned Judge has simply stated that in some 
of those cases the knowledge of the proceedings 
and the knowledge that they were imminent was, 
therefore, clear and the imminence was of a very 
certain character. The third learned Judge, 
Akram J. simply said that in the circumstances 
in which the article appeared to have been publi¬ 
shed he agreed that the rule should be discharged. 
The order which their Lordships actually passed 
could have been passed assuming that the deci¬ 
sions of the English Courts laying down when 
a proceeding should be taken to have commenced 
were applicable to proceedings in India also. One 
of the learned Judges considered It necessary 
to say that the proceedings in one of the English 
cases were imminent and this imminence was 
of a very certain character; the third lear¬ 
ned Judge did not express any opinion on this 
point. 

(19) We have considered above ail the cases cited 
by the learned counsel for the applicant; and, 
as stated above, in none of those cases the posi¬ 
tion of a Magistrate during the course of the 
investigation proceedings was considered, nor did 
the decision of any of the Indian cases depended 
on a decision of the point which we are called upon 
to decide in this case. As stated above, we are of 
the opinion that contempt proceedings cannot 
be taken in connection with the publication of 
news or articles as long as a criminal case is 
during the course of investigation and has not 
actually come to the Magistrate's Court for enquiry 
or trial. We might in this connection refer to 
certain observations made by Holmes J. in — 
•Craig v. Hecht\ (1923) 68 Law Ed 293 (J). At 
page 301 the learned Judge observes: 


Chandra (Chalurvedi J.) A. I, R, 

‘1 think that the sentence from which the 
petitioner seeks relief was more than an abuse 
of power. I think it should be held wholly 
void. I thinx in the first place that there was 
no matter pending before the Court in the 
sense that it must be to make this kind of con¬ 
tempt possible. It is not enough that somebody 
may hereafter move to have something done. 
There was nothing then awaiting decision when 
the petitioner's letter was published.” 9 

The case cited above also arose out of contempt 
proceedings though the actual point that arose 
in the case was different. 

(20) The Hon'ble the Supreme Court of India 
has laid down in —‘R. R. Chari v. The State of 
Uttar Pradesh*, AIR 1951 SC 207 (K) that a 
Magistrate takes cognizance when the police have 
completed their investigation and come to the 
Magistrate for the issue of a process. It has fur¬ 
ther laid down that when the Magistrate applies 
his mind for the purpose of ordering investigation 
under S. 156 (3), or issuing a search warrant for 
the purpose of investigation, he cannot be said 
to have taken cognizance of the offence. In this 
case the above observations were made in con¬ 
nection with the question as to whether the sanc¬ 
tion to prosecute the applicant had been obtained 
before the Magistrate took cognizance of the 
case or it was subsequently obtained and the 
argument on behalf of the applicant was that 
the Magistrate took cognizance as soon as the 
Magistrate issued a warrant for his arrest. The 
learned Judges repelled this plea and held that 
a Magistrate does not take cognizance of a case 
simply because he has issued a warrant of arrest. 
We are further of the opinion that a case does not 
come to Court by the issue of such processes and - 
the publication of an article concerning the in-l> 
cident before the case has come on the file of a' 
Magistrate, as a Court, does not amount to con¬ 
tempt of Court. 

(21) We might now consider the question as 
to whether the publication of an article would 
amount to contempt when the institution of pro¬ 
ceedings is imminent and the publisher has 
knowledge that they are so imminent. Excepting 
the observations in some of the Indian cases cited 
above, none of the English cases have laid down 
that the publication would amount to contempt 
if the prosecution was imminent. 

(22) In 4 (1927) 1 KB 845 (D)’ cited above, Lord 
Chief Justice Hewart observed as follows: 

“We are not called upon to consider the ques¬ 
tion whether there may be contempt of Court 
when proceedings are imminent but have not 
yet been launched. In the present case the 
question did not arise, for there was a charge 
and there had been an arrest, and proceedings 
therefore had begun. Some day that question 
may have to be decided.” 

After this case no case has been brought to our 
notice in which this question has been decided 
by the English Courts. But in one of the Indian 
cases reported in ‘Tuljaram v. Governor, Reserve 
Bank of India*, AIR 1939 Mad 257 (L) it was 
remarked that comment on a case which is about; 
to come before the Court with knowledge of the 
fact is just as much a contempt as comment on 
a case actually launched. This case arose out 
of the publication of a letter in the Madras 
Mail during the course of the pendency of liquida¬ 
tion proceedings for the compulsory winding up 
of the Travancore National and Quilon Bank 
Limited. The application for winding up was 
presented on 22-8-1933 and the letter was pubbshea 
on 22-7-1938. The petitioner’s complaint in tne 
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case was that the letter in question constituted 
contempt of Court inasmuch as it expressed an 
opinion that the winding up petition should be 
granted and it was held that there was much force 
in this contention. There was a scheme of 
reconstruction under consideration at the 
time, though the scheme was actually put 
up before the Court after the publication of 
the letter; but the winding up proceedings were 
i already pending and the question under consi¬ 
deration by us, in our opinion, did not really arise 
in that case. In the subsequent case of —‘Rex v. 
Daily Mirror’, (D) reference is made to ‘Parke's 
case (A)’ but the case is not taken as finally 
laying down the proposition that contempt proceed¬ 
ings can be taken even in respect of articles 
published when a cause is imminent. On the 
other hand, it was remarked that that question 
will have to be decided some day and the obser¬ 
vations made in ‘Parke's case (A)’ were cited and 
distinguished. We have already mentioned the 
grounds on which, in our opinion, Parke's case 
(A)’ can be distinguished from the present case. 

(23) It would be very difficult to draw a line and 
to say that cases failing towards one side of the 
line are cases in which the cause was imminent 
and the cases falling on the other side are the 
cases in which the cause was not imminent. Ex¬ 
tending the rule for the punishment of contempt 
of Court to cases which are imminent would un¬ 
duly hamper with the freedom of speech of the 
citizen. In many cases, the citizen will have to 
take the risk of the Court coming to the conclu¬ 
sion that the case had become imminent, while 
he himself thought that it was not so imminent. 
It is a matter of every day occurrence that a 
civil suit is thought of; but, ultimately, for 
> various reasons, the idea has to be given up and 
the case is never taken to the Court at all. 
Similarly in criminal cases, the accused persons 
are arrested by the police and at one stage the 
police is of the opinion that it would prosecute 
the arrested person; but subsequently, on the 
disclosure of some further fact or event, they 
decide not to take the case to the Court at all. 
At one time the case may appear to be imminent 
but subsequently it may transpire that it was not 
fit for the charge sheet to be submitted to 
Court. An arrest in England might necessarily 
mean the institution of criminal proceedings 
subsequently, but it is not so in our country. The 
extending of the punishment for contempt to 
cases which are only imminent, in our opinion, 
is not justified on the circumstances as they 
exist in this country. We, therefore, come to the 
conclusion that the preliminary objection should 
prevail; and no proceedings for contempt can be 
taken against the opposite parties, as the alleged 
acts were committed before Dwarka Prasad’s 
complaint had, been filed and long before the 
charge sheet had been submitted by the police 
to the Magistrate. 


(24) We consider it desirable to discuss th 
other point also, as to whether the article date* 
the 6th of June published in Jagran and th 
resolution dated 8-6-1952 sent to the Distric 
} Magistrate and the Superintendent of Police con 
tained matters tending to interfere with the prc 
per administration of justice and would hav 
been punishable as contempt of the Magistrate 
before whom the cases are pending, in case the 
had been published after the cases had come t 
Court In our opinion, both the article and th 
resolution contained improper matter and woul 
nave merited punishment for contempt of Courl 
^ne article recites the incident giving the versloi 
ox the opposite parties as the true facte of th 


case, and tries really to exaggerate it much be* 
yond the allegations made in the police report 
by Sumer Singh. In this article it is said that 
12 or 15 rioters attacked the shop of a business¬ 
man destroyed the goods, removed cash from 
aash-box, turned out the shop-keeper and his 
servants from the shop, and beat them mercilessly 
before hundreds of people. It is then said that 
the shop-keeper had given prior intimation to 
the police of the apprehended danger, but the 
police took no action and the persons against 
whom the complaint was made had committed 
s.miiar incidents even before. Then it says that 
a few ‘gundas’ and rioters could alter organizing 
themselves disturb the peace and administration 
of the city. The report made to the police by 
Sumer Singh only speaks of the beating of his 
master and of himself, and of the kicking of the 
cash-box which resulted in the dispersal of some 
small change and some notes. We do not want 
to go into any further detail, because the case is 
‘sub judice*. We have mentioned the contents 
of the article and the police report to show 
that the article did tend to prejudice the case 
against the applicant, and it very much exagge¬ 
rated the offence and purported to support the 
version of the opposite parties. The resolution 
also purports to give the version of the opposite 
parties as the true facts of the occurrence and 
has tried to exaggerate the case. It also tended 
to interfere with the proper administration of 
justice and to prejudice the witnesses and others. 
In our opinion, the opposite parties would have 
been liable to punishment for contempt of Court 
in case the article had been published and the 
resolution had been passed after the institution 
of criminal proceedings in Court. But as they 
were of a prior date they do not amount to con¬ 
tempt of any Court. In this connection, we 
might also consider the question whether the 
prosecution of the applicant on the dates of the 
article and the resolution was imminent and the 
opposite parties knew that it was so imminent. 
As stated above, the police sent up the charge- 
sheet on 4-7-1952 nearly four weeks after the 
dates of the article and the resolution. The 
affidavit filed by the applicant does not disclose 
any facte which would show that the prosecution 
of the applicant and his companions was imminent 
on the 6 th and 8th of June, excepting that three 
of the accused persons had been arrested and 
released on bail. It very often happens that even 
after such arrests, the proceedings are dropped 
and the case is not actually sent to court. The 
allegations in the report made by Sumer Singh did 
not disclose the commission of any serious offence, 
and nobody could be certain that the police would 
prosecute the applicant and his companions on 
a report containing such allegations. The very 
contents of the article and the resolution show 
that the opposite parties and their friends were 
not at all certain that the police would prosecute 
the applicant and the article as well as the reso¬ 
lution were written and published, or sent to the 
Superintendent of Police and the District Magis¬ 
trate, in order that the accused might be prose¬ 
cuted. The article and the resolution actually 
contain criticism of the inactivity of the police, 
and give reasons why the police should take ac¬ 
tion when offences like this are committed. They 
by no means show that the prosecution of the 
applicant’s party was imminent and was known 
by the opposite parties to be imminent. The 
affidavit itself does not disclose any other fact to 
prove this, nor has any other evidence been led 
on behalf of the applicant to prove the said 
fact. As regards the complaint filed by the ap- 
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plicant on 11-6-1952, the opposite parties might 
very well have thought that the applicant would 
not like to go to Court at all; and he actually 
filed a complaint after nine days of the incident, 
which is an unusually long period taken for 
filing the complaint. No facts have been disclosed 
in the affidavit which would show that the op¬ 
posite parties knew that the applicant was going 
to file a complaint on 11-6-1952. There is thus no 
proof of the fact that the institution of the 
complaint by the applicant was imminent on the 
6th and 8th June, 1952, or the opposite parties 
knew that it was imminent. In our op.nion, the 
applicant has totally failed to prove that the 
institution of any proceeding concerning this 
incident was imminent on the dates when the 
article was published or the resolution was passed. 
Nor could the opposite parties be said to have the 
knowledge on those dates that the proceedings 
were imminent. We, accordingly, dismiss this ap¬ 
plication, but taking into consideration all the 
facts of the case, we think the parties should 
bear their own costs. 

(25) The learned counsel for the applicant has 
prayed for leave to appeal to the Hon'ble the 
Supreme Court. The question of law decided by us 
Is one of general and public importance; but 
we have also held, on facts, that it has not been 
proved that any proceedings were imminent on the 
relevant dates, or that the opposite parties knew 
that any proceedings in Court were imminent 
on those dates. We, therefore, refuse to grant the 
leave prayed for. 

B/V.S.B. Application dismissed. 


A.I.R. 1953 ALL. COG (Vol. 40, C. N. 299) 

V. BHARGAVA J. 

Ratan, Plaintiff-Appellant v. Achhey Lai, 
Defendant-Respondent. 

Second Appeal No. 2018 of 1947, D/- 21-11- 
1950. 

Registration Act (1908), S. 17(1) (b) — 
Future interest — Agreement to divide pro¬ 
perty before its purchase — Registration of. 
An agreement before the purchase of 
certain property that, after its purchase 
in the name of A, the property would be¬ 
long in equal shares to A and B does not 
require registration at all, as it does not 
declare any right even in future which 
might be called a vested or a contingent 
right: AIR 1938 Lah 721 and 89 Pun Re 
1908, Relied. (Para 2) 

Anno: Regn. Act, S. 17 N. 19 Pts. 2, 3. 

Prem Narain Shukla, for Appellant; S. B. 
Johri and S. S. Varma, for Respondent. 

CASES CITED : 

(A) (’38) AIR 1938 Lah 721: 182 Ind Cas 220 

(B) (’08) 145 PWR 1908: 89 Pun Re 1908 

JUDGMENT: This is a plaintiff’s appeal 
whose suit for possession over half portion of 
the disputed house by ejectment of the res¬ 
pondent has been dismissed by the lower ap¬ 
pellate court. The plaintiff-appellant claimed 
that he was the sole owner of the whole house 
in dispute and that the respondent had been 
living in half the house with his consent, by 
which he meant that the respondent was a 
mere licensee. The trial court accepted the 
plea of the appellant and decreed the suit. 
The lower appellate court, however, disagreed 
with the trial court and held that the respon¬ 
dent’s plea that he was himself the owner of 


half the house was correct and, therefore, dis¬ 
missed the suit. The appellant challenges this 
linding of fact given by the lower appellate 
court. * 

(2) The lower appellate court’s decision that 
the respondent is the owner of half the dis¬ 
puted house is based on a number of pieces of 
evidence including an agreement, dated 14 - 7 - 
1937, which was entered into between these 
parties. The only question of law that has * 
been urged on behalf of the appellant in this 
appeal is that the lower appellate court was 
wrong in admitting this agreement in evidence 
because it was not registered whereas, under 
o. 17, Registration Act, its registration was 
compulsory. The learned counsel for the appel¬ 
lant relied on the provisions of cl. (b) of sub¬ 
section ( 1 ) of S. 17, Registration Act, his con¬ 
tention being that the agreement, dated 14 - 7 - 
1937, purported to declare a right in future in 
an immovable property of the value of more 
man Rs. 100/- in favour of the respondent. 
The facts found by the lower appellate court, 
however, show that on 14-7-1937, when this 
agreement was executed, neither the appellant 
nor the respondent had any right or interest 
in this house. This house was purchased, for 
the first time in the name of the appellant and 
three other persons on 28-7-1937, from one 
Lachhman. On 14-7-1937, it appears that this 
purchase was under contemplation. In drafting 
the agreement, however, the language used 
was such as to indicate that the house had 
already become the property of these parties. 
The mere use of this language cannot be held 
to establish that there was any vested right in 
this property in either the appellant or the 
respondent at the time when this agreement | 
was executed. The right was only acquired by 
means of the sale-deed, dated 28-7-1937. The 
agreement of 14-7-1937, could not, therefore, 
declare any right even in future which might 
be called a vested or a contingent right. This 
agreement has to be treated as an agreement 
that, after the purchase of this property in 
the name of the appellant, the property would 
belong in equal shares to the appellant and 
the respondent. Such an agreement does not 
require registration at all. This view of mine 
is supported by the view taken by a Division 
Bench of the Lahore High Court in — ‘Dalip 
Singh v. Jagat Singh’, AIR 1938 Lah 12V (A) 
which followed a previous decision of the 
same court in — ‘Bhan Singh v. Thakar Das’, 

89 Pun Re 1908 (B). The facts of these two 
cases are very similar to the case before me. 
The learned counsel for the appellant has not 
been able to show any case law at all to the 
contrary. The decision of the lower appellate 
court that this agreement was admissible in 
evidence is, therefore, correct. The evidence 
provided by this agreement and the rest of the 
evidence believed by the lower court clearly 
lead to the inference that the defendant-res¬ 
pondent is the owner of half the share in the 
house so that the order passed by the lower 
appellate court Is quite correct. k. 

(3) The appeal fails and is dismissed with 
costs. 

B/D.R.R, Appeal dismissed.. 
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AJ.R. 1953 ALL. 607 (Vol. 40, C. N. 300) 
MALIK, C. J. AND AGARWALA J. 

M. Amba Sahai, Plaintiff-Appellant v. Gope¬ 
shwar Babu Mehra and another. Respondents. 
Second Appeal No. 813 of 1949, D/- 10-3-1953. 
Custom (U. P.) — Custom of non-transfera¬ 
bility of sites by Riyayas — Presumption as to. 
The general presumption of custom as 
( to non-transferability of sites by Riyayas 
that applies to an agricultural village and 
is recorded in village records like a 
‘wajibularz’ will not be deemed to apply 
to such portions of the village as have 
ceased to be agricultural. In such a case 
the plaintiff has to prove by positive evid¬ 
ence that even in the portion which has 
become non-agricultural the custom of non¬ 
transferability prevails: AIR 1949 All 410 
Rel. on; AIR 1927 All 605, AIR 1927 All 
609 and AIR 1947 All 388 Distinguished. 

(Para 6) 

P. M. Verma,, for Appellant; H. P. Gupta, 
Gopalji Mehrotra, Gopal Behari and D. D. Seth, 
for Respondents. 

CASES CITED: 

(A) (’27) AIR 1927 All 605: 102 Ind Cas 596 

(B) (’27) AIR 1927 All 609: 102 Ind Cas 586 

(C) (’47) AIR 1947 All 388: 1947 All U 71 

(D) (49) AIR 1949 All 410: ILR (1949) All 

888 

AGARWALA J.: This is a plaintiff’s appeal 
arising out of a suit for possession over a house. 
The plaintiff alleged that he was the zamindar o£ 
mohal Basanti Har Prasad in village Nekpur 
Gauntla Beldaran, that the house in dispute was 
in the occupation of a ’riyaya’, Rajjoo Lai, who 
’ was arrayed in the suit as defendant 2. that in 
August, 1935. the house was sold by Rajjoo Lai 
in execution of a simple money decree against 
him and was purchased by one Chet Ram who 
sold it to Gopeshwar Babu Mehra defendant 1, 
that there was a custom in village Nekpur 
Gauntia Beldaran that no ‘riyaya’ could transfer 
the site of the house, that the transfer of the 
house in execution sale was contrary to the 
custom and was not binding on the plaintiff-zamin- 
dar and that, therefore, he was entitled to take 1 
possession of the house. 

The plaintiff further pleaded that Rajjoo Lai 
was a ’chantidar’ (licensee), that he had executed 
an Ijazatnama’ and had paid rent for the site 
over wjhich he had constructed the house in 
dispute and that as such the custom prevalent in 
the village applied to him. Rajjoo Lai did not 
contest the suit; only Gopeshwar Babu Mehra 
defendant 1 contested it. His case was that the 
plaintiff was not the owner of the site, that vil- 
lage Nekpur Gauntia Beldaran was not an agri- 

11131 toe CU3tom pleaded by the 
Plaintiff did not prevail in the village and that 

, f. , ex ?£i' tl0I \ sale of the house was perfectly 
*fUd. The trial Court held that the village was 

tw0 P 01110 ^ — one portion was to the 
nmth of the railway line and the other was to 
south of it — that the portion to the north 
T 1 lt ’ 111 *hlch the house in dispute was situated 
had ceased to be agricultural and was a part of 
9 ( of BareiUy for, at least, 20 years before 

hk ^ U ^ t 0n the “fc RaJJoo Lai mid 
“r.ancestors, who were ‘beldars’, were ‘rivavas’ 

fha?«« plaln F fl who was the owner of the^site 
in c “ stom alleged by the plaintiff prevailed 

Amu cea>ea to be agricultural and in whirh tho 

i Was sltuated and that, therefore 
execution sale of the house and Its t£n£ 


by Chet Ram to Gopeshwar Babu Mehra defen¬ 
dant 1 was void. In the result, it decreed the 
suit of the plaintiff. 

The lower appellate Court differed and held 
that the portion of village Nekpur Gauntia Bel¬ 
daran, in which the house in dispute was situated, 
had ceased to be an agricultural village, that 
there was no presumption that the custom of noo- 
transferability of the sites by ‘riyayas* applied to 
the portion which had ceased to be agricultural, 
that the mere fact that Rajjoo Lai was a ‘beldar’ 
did not imply that he was a ‘riyaya’ of the plain¬ 
tiff, that Rajjoo Lai was not, in fact, an agri¬ 
cultural labourer and that it was not established 
that the house in suit was given to him or to 
lib ancestors by the plaintiff under a license. 
Therefore, it allowed the appeal of the defendant. 
Against this order of the lower appellate Court, 
the plaintiff has come to this Court by way of 
second appeal. 

(2) There are two main points to be considered 
in the case: 

“ (1) Whether Rajjoo Lai was in occupation of 

the house in dispute as ‘riyaya* or licensee, and 
(2) If so, whether there was a custom in the 

locality in which the house was situated prohi¬ 
biting the ‘riyaya’ from transferring the right. 

of residence.” 

(3) To determine both these points it is neces¬ 
sary to find whether the locality in which the 
house is situated is an agricultural village or not. 
Both the Courts below have found that the village 
Nekpur Gauntia Beldaran was at one time an agri¬ 
cultural village. This village is divided into two 
portions by a railway line. The house in dispute 
is situated in the portion lying to the north of 
the railway line. It is the concurrent finding of 
fcjoth the Courts below that this portion had 
become a part of the city of Bareilly and is no 
longer an agricultural village for at least the 
last 20 years. In an agricultural village the 
zamindar is the owner of every inch of the land. 
If a resident is an agriculturist or is a workman 
whose services are needed in the interest of the 
village community, the presumption is that such 
a person occupies his house with the leave and 
license of the zamindar and is, therefore, a 
licensee. But if the occupier of the house is 
neither an agriculturist nor a person such as des¬ 
cribed above, his occupation is not presumed to- 
be by leave or license. He will then be deemed 
to be in occupation by adverse possession. Since 
the portion of the village in which the house 
in dispute is situated has ceased to be village, 
no presumption of his residence therein by leave- 
and license of the zamindar can be raised. In 
his case evidence will have to be led to show 
that he came into occupation of his house at a 
tune when the locality was agricultural in which 
case the presumption about his residence being by 
ieaye and license will be drawn, and once drawn 

f W to *? e dnmi, or it will have to be- 
established that in fact the person in question 
came into occupation of his house by leave and 
license of the zamindar. 

The plaintiff’s case was that at one time the- 
village was agricultural and that at that time 
Kajjoo Lai’s ancestor Ganga Ram was in occupa¬ 
tion of the house, and that since he was a ‘beldar* 
l.e., a labourer, he should be presumed to be in 
possession as a ‘riyaya*. The plaintiff’s case fur-. 
uier was that Rajjoo Lai himself was a licensee 

Nnn^f C * X »T Uted a . d f- ed of Ucense (chantinama). 
None of these contentions can be accepted. Ganea 

SjjPJ **** & hav , e occupied some house in th* 
village but there Is no evidence to show that 
he occupied the house in dispute. Indeed this- 
could not be so because Rajjoo had purahSdT^ 
materials of the house from certain persons, and* 
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in this case must show that either there is a 
custom or a contract which prohibits the 
transfer of a house or a site by a resident in 
a town. The plaintiff has relied upon Ex. 1 for 
the custom or contract which prohibits the 
transfers in the present case. It is for him to 
show mat ‘iqrar-i-maiikaa Deh\ Ex. 1. does 
apply in the present case. It has already been 
pointed out that, at least, a portion of village 
Chak Gaura Patti was included within the 
municipal limits of Faizaoad city in 1859 four 
years before the Tqrar-i-malikan Deh* was pre¬ 
pared. The prohibitions imposed Cn the right 
to transfer materials of the house or the con¬ 
tingencies tinder which a house escheats to the 
proprietor relate specifically and pointedly to 
•pashindagan-i-Deh', that is, residents of the 
agricultural portion of the village. This must 
be so al30 because clearly a certain portion of 
Chak Gaura Patti was already included within 
the city of Faizacad and was no longer part 
of the agricultural village. It would thus appear 
that the restrictions imposed apply only to the 
residents of the agricultural portion of the 
village and not to residents of that portion 
which had already been included within the city 
of Paizabad." 

Tne case is, no doubt, distinguishable from the 
present case on the ground that, in that case, 
the portion of the village in dispute had ceased 
to be agricultural before the ‘Iqrar-i-ma lik a n Deh* 
was prepared whereas, in the present case, the 
same cannot be said so far as the ‘wajibularz’ of 
1£99 is concerned. Nevertheless, that case makes 
a distinction between a portion of the village 
which has ceased to be agricultural and the por¬ 
tion which still remains to be agricultural. 

(6) In order that the general presumption may 
krise. what one has to see is the state of affairs 
on the date on which the cause of action arose. 
If. on that date, the disputed property is pan 
of a non-agricultural village or town, the general 
presumption of custom that applies to an agricul¬ 
tural village and Is recorded in the village records 
like a ‘wajibularz’ will not be deemed to apply 
to such ponions of the village as have ceased 
to be agricultural A nrajibularz prepared at a 
time when the village was agricultural and 
applving by its very terms to an agricultural 
communitr cannot apply to a village or a portion 
thereof which has ceased to be agricultural as the 
circumstances of the life of the residents of the 
village or of the portion concerned, have mate¬ 
rially altered. In such a case the plaintiff has to 
prove bv positive evidence that even in the por¬ 
tion which has become non-agncultural the 
custom of non-transferability prevails. As already 
stated, the plaintiff has failed to establish this. 

(7) There i> no force in this appeal and we dis¬ 
miss it with costs. h 

B G.M.J. Appeal cfcsmissed. 


had not therefore inherited it from his ancestors. 
Tne fac: that Ganga Ram or Rajjoo Lai was a 
•beldar’ does not establish that he was in occu¬ 
pation of his house by leave or license of the 
zamincar. I: is no: the caste of the occupier that 
matters, it is his ‘occupation’ that enables the pre¬ 
sumption o: his possession as a licensee to be 
ra^ed. It has been found by the Courts below 
that Rajjoo Lai does no: work as a labourer. 
Therefore no presumption can be raised about 
Rajjoo Lai occupying the house as a licensee. 
His occupation would, therefore, be deemed to be 
adverse to the zamindar and he acquired pro¬ 
prietary title thereto alter 12 years’ possession. 

(4 1 As to the contention that Rajjoo Lai was 
a licensee because he executed a deed of license, 
i: has been found by the Courts below that the 
• chantinama’ was a suspicious document and that 
the receipts of the rent were also of the same 
rrpe. Therefore Rajjoo Lai’s occupation as a 
licensee hai not been established. This alone is 
sufficient for the dismissal of the plaintiff's suit. 

(5) Even if Rajjoo Lai was a Tiyaya\ we have 
to *ee whether it was established that the custom 
cf transferability of the right of residence appuec 
to him. In agricultural villages the presumption is 
in favour of the existence of such a custom. But 
here again since the locality has ceased to be 
agricultural no such presumption can be raised. 
There is a *wajioularz’ of 1899 in which a custom 
prohibiting transfer of sites by ‘riyayas is re¬ 
corded. Learned counsel has argued thaw me 
custom recorded in the ‘wajibularz’ should oe 
deemed to apply even to areas of the linage 
which hare, after preparation of the wa.ubularz, 
to become agricultural Learned counsel 
has relied on several cases in support of hiscon- 
r°n’ : on. In — - Sheo Shankar Das v. Ram Tabal 
--'oer- AIR 1927 Ail 605 (A>. Sir Iqbal Ahmad 
had a case in which a certain area of an agri¬ 
cultural village was included within the municipal 
SitT The learned Judge held that the mere 
fac - that a portion of the village was include-a 
within municipal limits did not destroy the pre¬ 
sumption of the prevalence of the custom. _ in 
that" case, it was not found that the portion, wmch 
had been included within municipal limits, had 
ceased to be an agricultural area. The same re¬ 
marks apply to the case of — -Rafiuiiah Khan v. 
ML Mumtaz Begum - . AIR 1927 -Ml 603 (31 The 
ca-.e 0 f _ Ham Sahai v. Han Shan*.er\ AIR 
1347 All 338 (C). was, no doubt, a case in which 
an area of part of an agricultural village nad 
become non-agri cultural and had been incmoed 
w thin the limits of a town. A learned Single 
Judse of this Court, however, held on the encenre 
on the record that the custom was estabushed. 
Th B learned Judge did not base his decsion on 
anv presumotion of prevalence of the custom in 
the area which had become non-agncultural. 
Even, in a non-agri cultural area, a custom of non¬ 
transferability can be established ^satisfactory 
evidence be adduced. The learned Smgie Judge 
held that, in that case, there was sufficient ev.- 
dence to prove the custom. In the presen. ca^. 
however, as already ^tedthe 
held that the evidence adduced bythe pamtJI 
failed to establish the custom in T^^ hekpo. 
Gauntia Beldaran. This finding has no, been 
challenged before us. The matter was &scussed 
bv a Bench of this Court of which one of» 
a" member, in - “Paten Ram v. Dhanusbffiianji. 
AIR 1949 All 410 031. where it was held that 
wi'ore a plaintiff challenges a tenants right to 
tranrfer a house in a town, it is for him to 
show that the eastern upon which he reuesis 
continuous pod invariable and to explain away tne 
instances of unexpected transfers. It was ooserved: 

It is clear that the plaintiff in order to succeed 
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WALLI ULLAH AND AGARWALA JJ. 

ML Sukhwanti Mata Ghulam. Applicant v. 
Honhle Board of Revenue. U. P. through 
Registrar and others. Opposite Party. 

Writ Appln. No. 341 of 1950, D/- 3-1 
Tenancy Laws — U. P.. Tenancy Act (XVD 
(17) of 1939). Sch. n. List ^ Serial No 13 

_Tariv’ — Meaning of — Civil P. C. (l-f 6 • 

O. 41. R. 11. . 

The word ‘party’ in Serial No. 13 eannot 

be said to be used as *2? 

the pleader acting on behalf of the party. 

It is not at all necessary for the Board oi 



1963 


Tola Ram v. Bhajan Singh (Malik C . J .) 


Allahabad 609 


Revenue to hear either a party or his 
pleader before disposing of an appeal under 
O. 41, R. 11, Civil P. C. (Para 4) 

Anno: Civil P. C., 0. 41, R. 11 N. 2. 

G. P. Bhargava, for Applicant. 


ORDER: This is an application under Art. 
226 of the Constitution praying for the issue of 
a writ of 'certiorari’. The application is sup- 

{ ported by an affidavit in which the facts are 
set out. 

(2) It appears that the applicant instituted a 
suit for division of cerain holdings under S. 49, 
TJ. P. Tenancy Act, and claimed one third share 
therein. The suit was dismissed by the Re¬ 
venue Officer and on appeal, the order of dis¬ 
missal was confirmed by the Additional Com¬ 
missioner. Thereafter a second appeal was filed 
before the Board of Revenue. In due course, 
the appeal came on for hearing under O. 41, 
R. 11, Civil P. C., and it was dismissed sum¬ 
marily on 22-11-1949. Consequent upon the 
dismissal of the appeal, an application for the 
review of judgment was filed which was also 
dismissed on 15-6-1950. It appears from the 
affidavit in support of the application that the 
appellant had engaged a lawyer to argue her 
appeal before the Board of Revenue but no 
opportunity was given to the pleader to argue 
the appeal and it was dismissed under O. 41, 
R. 11, Civil P. C. 

(3) Learned counsel for the applicant con¬ 
tended that the Board of Revenue was bound 
to give the appellant, or her pleader, an oppor¬ 
tunity to be heard before it dismissed the 
appeal on 22-11-1949. In this connection, re- 

3 ference has been made to the second schedule, 
appended to the U. P. Tenancy Act 1939. In 
list II of the second schedule certain sections 
and orders of the Code of Civil Procedure are 
specified and it is provided that they would 
apply to suits or proceedings under the Tenancy 
Act with the modifications stated against each. 
Serial No. 13 in list II relates to O. 41, R. 11, 
Civil P. C. The modification contained in the 
third column reads as follows: 


“Nothing in this rule shall require the Board to 
hear any “party” before rejecting an appeal 
summarily.” 

(4) Learned counsel has had to concede that, 
by reason of this modification, the Board of 
Revenue was not bound to hear the “p&rty” 
i.e., the appellant in support of her appeal His 
contention, however, is that there is a sharp 
•distinction between three classes of persons 
dealt with by O. 3 of schedule 1, Civil P. C. 
His argument is that Rule 1 of Order 3 draws 
a distinction between the “party”, his “re- 
congnised agent” and “a pleader on party’s be¬ 
half” and therefore the modification of Order 
41, Rule 11, Civil P. C. introduced in List II 
of the second Schedule of the Tenancy Act, 
where it speaks of a “party”, must be inter¬ 
preted in the sense that the word “party”, is 
used as distinguished from the “pleader acting 
on behalf a party”. Learned counsel, there¬ 
fore, argues that the Board of Revenue was 
bound to hear the ‘pleader’ for the party in sup¬ 
port of the appeal before it could summarily 
dispose of it under O. 41, R. 11, Civil P C In 
our opinion, there is no substance in this argu- 
, If a has no fight to be “heard” 

such a party has no 
iociw stendi and can have no right to be "heard". 
When the modification of Rule 11 wa s made 
1053 All/77 & 78 


by the U. P. Tenancy Act, it seems to us, the 
legislature deliberately introduced the modifica¬ 
tion in regard to the question of hearing argu¬ 
ments in support of an appeal, before reject¬ 
ing it summarily. A modification in the same 
term was also made by the Agra Tenancy Act 
of 1926 (Vide the second schedule, list II, serial 
No. 15 of that Act). It has been a long stand¬ 
ing practice in the Board of Revenue to dispose 
of an appeal summarily under O. 41, R. 11 
without hearing either the counsel or the party 
in a particular case. We have no doubt in our 
minds that the legislature by introducing the 
modification of O. 41, R. 11 of the Civil P. C. 
into schedule 11 of the Tenancy Act clearly 
intended to give statutory recognition to the 
practice recognized by the Board of Revenue 
for a long number of years. We think that it 
was clearly intended by the legislature that it! 
was not at all necessary to hear either a party 
or his pleader before disposing of an appeal 
under O. 41, R. 11, Civil P. C. We accordingly 
overrule this contention. No other point has 
been pressed before us. The application fails 
and we accordingly dismiss it. 

C/D.H. Application dismissed. 


A. I. R. 1953 ALL 609 (Vol. 40, C. N. 302) 

MALIK C. J. 


Tula Ram, Plaintiff-Applicant v. Bhajan 
Singh, Defendant-Opposite Party. 

Civil Revn. No. 115 of 1948, D/- 29-11-1950. 
Civil P. C. (1908), O. 4, R. 1 — Time of pre¬ 
sentation (Plaint — Presentation). 


Though a judicial officer is not bound to 
accept a plaint or an application presented 
to him after court hours, as far as possi¬ 
ble, if that is the last day of limitation, he 
should, if it is not too inconvenient, accept 
the plaint or application and direct it to 
be put up before him the next day in 
Court for further orders. Returning plaint 
to lawyer after such acceptance is illegal. 

(Paras 2, 3) 

Anno: C.P.C., O. 4 R. 1 N. 6. 

Brij Lai Gupta, for Applicant. 

CASE CITED: 

(A) (’12) 34 All 482: 9 AU LJ 743 (FB) 

ORDER: On 22-8-1944, the defendant Bhajan 
Singh is said to have borrowed a sum of Rs. 
700/- from the plaintiff Tula Ram on the 
basis of a promissory note. On 22-8-1947, the 
plaintiff on his return to his house in Najiba- 
bad discovered that that was the last day for 
the filing of the suit on the basis of the pro¬ 
missory note. He had a plaint hurriedly draft¬ 
ed and went to Nagina, where the court is 
situate, and at 9-30 P.M. Mr. Ranbir Singh, 
Vakil for the plaintiff, went to the residence 
, ■ . e J®, arned Munsif and wanted to file the 
plaint. The learned Munsif passed the follow¬ 
ing order on the back of the plaint: 

“Presented to me by Mr. Ranbir Singh Vakil 
at 9-30 P.M. on 22nd August 1947, at my 
house. I do not think it proper to accept it 
at this late hour and, therefore, refuse to 
accept it and return it back to the said 
Vakil. 


It is against this order that this revision ha 
been filed. The opposite party is not represent 
ed before me. 

(2) In a Civil Revision under S. 115, CPC 
this Court can interfere only on a question : 'o 
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jurisdiction and while it is desirable that a 
claim should not be allowed to get time-barred 
by a judicial officer refusing to accept a plaint 
presented after court hours on the last day of 
limitation, which through some honest mistake 
could not be filed earlier, yet I am not prepar¬ 
ed to hold that a Judicial Officer has no juris¬ 
diction to refuse to accept a plaint presented 
to him after court hours and must, therefore, 
accept a plaint presented at any time from 
early in the’ morning till 12 o’clock in the mid¬ 
night. The Limitation Act, which prescribes 
the period of limitation for a suit, no doubt 
does not lay down that on the last day of limi¬ 
tation the plaint should be filed within court 
hours after which it would get time-barred. 
In this connection I may refer to the case of 
— ‘Din Ram v. Hari Das’, 9 All LJ 743 (FB) 
(A), where a memorandum of appeal present¬ 
ed at the residence of the District Judge on 
the last day of limitation after court hours was 
held to be not time-barred. After court hours, 
however, a judicial officer is not bound to do 
judicial work and he is, therefore, not bound 
to accept plaints or applications at his resi¬ 
dence. The difficulty is not felt so much by a 
court of appeal as S. 5, Limitation Act, applies 
to appeals and on sufficient cause being shown 
delay can be condoned, but in a court enter¬ 
taining original suits the refusal to entertain 
a plaint filed after court hours puts an end to 
the claim of the plaintiff if that is the last day 
of limitation as S. 5, Limitation Act, does not 
apply to original suits. To my mind therefore 
though a judicial officer is not bound to ac¬ 
cept a plaint or an application presented to 
him after court hours, as far as possible if 
that is the last day of limitation he should, if 
it is not too inconvenient, accept the plaint 
or application and direct it to be put up be¬ 
fore him the next day in court for further 
orders. , , 

(3) In this case the plaint was presented to 
the learned Munsif within time and he receiv¬ 
ed the plaint and endorsed on it an order in 
his own hand on the back of the document. 
After having done so he should not have re¬ 
turned it to the lawyer concerned. When the 
court receives an application and passes an 
order thereon it becomes a part of the record 
of the court and it cannot be returned to 
counsel or to parties. The learned Munsif 
might have refused to accept the plaint but 
having taken it and written on the back of it 
an order that it was presented that day, he 
should not have returned the document to the 
lawyer concerned. 

(4) In this view of the matter the revision 
must be allowed and the order of the learned 
Munsif returning the document to the lawyer 
set aside. The plaint having been presented 
to him within time on 22-8-1947, it must go 
back for trial according to law. I notice, how¬ 
ever, that a court-fee stamp of only Rs. 5/- 
was paid on the plaint. I direct that the court- 
fee should be realised according to the provi¬ 
sions of the Court-fees Act. 

C/D.H. Revision allowed. 


A.I.R. 1953 ALL 610 (Vol. 40, C. N. 303) 
AGARWALA AND 
CHATURVEDI, JJ. 

Soney Lal and another, Applicants v. State, 
Criminal Appeal No. 1004 of 1950, D/- 16-3- 
1953, 


(a) High Court Rules and Orders — Allaha¬ 
bad II. C. Rules, Chapter 23, Rule 28 — Validity 
— (Constitution of India, Arts. 132(1), 134(1) 

Under Rule 28, Chapter 23, High Court 
Rules, application for leave to appeal has 
to be made before or at the time of delivery 
of judgment — Rule is not ultra vires. 

(p ara 

(b) Constitution of India, Art. 134(1) (c) — 

Question involved purely one of fact — No cer- 
tificate. (Para 2) 

S. N. Misra, for Applicants. 

ACARWALA, J.: This in an application for 
leave to appeal to the Supreme Court against 
a decision of this Court dismissing the appeal 
of the applicants against their conviction under 
S. 325 read with S. 149, I. P. C. The applica¬ 
tion was not made before, or at the time of, 
the delivery of judgment as required by Rule 
28, Ch. 23 of the Rules of the Court but was 
made later on. The application is liable to be 
dismissed on the ground that it has not been 
made in accordance with the aforesaid rule. 
But it is contended by learned counsel that the 
rule itself is 'ultra vires/ We are not prepared' 
to accent this contention. 

(2) Rule 28, Ch. 23 of the Rules of the Court 
provides: 

“An application for a certificate under Art. 132 
(1) or 134(1)(c) of the Constitution in a 
Criminal proceeding shall be made to the 
Court orally or in writing before or at the 
time when any judgment, final order or sent¬ 
ence is passed. The Court shall thereupon re¬ 
cord an order granting or refusing to grant 
such certificate”. 

The provision regarding an application being 
made “before any judgment, final order or sent¬ 
ence is passed” at first sight would ap¬ 
pear to be peculiar and impossible of 
compliance. But this provision is in¬ 
tended for the convenience of counsel who 
after the close of the arguments wish to absent 
themselves from the Court when the judgment 
is being delivered or if the judgment is reserv¬ 
ed when it is to be delivered on a future date, 
so that they may in that case make an oral 
request to the court that in case the case is 
decided against their clients they may be grant¬ 
ed leave to appeal to the Supreme Court. The 
provision is merely enabling and not obligatory. 
The application may be made at the time of 
delivery of judgment. No objection can be 
taken to the provision that the application 
should be made at the time when any judgment 
final order or sentence is passed. Judgments 
are delivered in open court and counsel can at 
once apply to the Court, either orally or in writ¬ 
ing, whether thev want a certificate under Art. 
132(1) or Art. 134(1)(c) of the Constitution. 

The bar to an application being made later 
on is intended to prevent accumulation of work 
in this Court and waste of the time of the 
Court in hearing the application later on. If 
the application is made at the time when the 
judgment is delivered, all the facts of the case 
are in the minds of the judges deciding the 1 
case and they can decide the application forth¬ 
with without wasting any time. We do not 
think that Rule 28 is ‘ultra vires’ of the powers I 
of the Court. . 

However we have heard learned counsel in 
support of the application and considered the 
facts of the case on their merits and have 
come to the conclusion that there is no force 
in this application. The Court believed the 
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prosecution witnesses and disbelieved the de¬ 
fence. The eye witnesses had implicated all 
the applicants and it was not necessary in the 
circumstances to examine the individual cases 
of the applicants because the evidence against 
each of them was identical. The common ob¬ 
ject of the applicants was found to be the giv¬ 
ing of a severe beating to the deceased. The 
inference as to the common object may be deduc- 
( ed from the circumstances appearing in' the 
case. It is not necessary, and indeed often im¬ 
possible, that there should be direct evidence 
of common intention. The question involved in 
the case was purely one of fact and we do not 
think that we will be justified in granting the 
certificate prayed for by the applicants. 

(3) The application is rejected. 

A/R.G.D. Application dismissed. 


A.I.R. 1953 ALL 611 (Vol. 40, C. N. 304) 
AGARWALA AND P. L. BHARGAVA JJ. 
Bahadur Singh and another. Appellants v. 
Ram Prasad, Respondent. 

Ex. First Appeal No. 53 of 1947, D/- 28-9- 
1951. 

Debt Laws — U.P. Debt Redemption Act (13 
of 1940), S. 17 — Section 16, Rules under — 
Rr. 3, 4 — Powers of Civil Court. 

Where the judgment-debtors in their 
objection clearly claimed the relief 
provided in S. 17, the question whether 
the mortgaged property, which was sought 
to be sold in execution of the decree, was 
protected land could only be determined by 
i the Collector in accordance with Rr. 3 and 

4. AIR 1949 All 752 and AIR 1950 All 94, 

Rel. on. (Paras 5, 7) 

5. B. L. Gour, for Appellants; A. P. Gupta, 
for Respondent. 

CASES CITED: 

(A) (’49) AIR 1949 All 752: 1949 All LJ 222 

(B) (’50) AIR 1950 All 94 

P. L. BHARGAVA J.: This is a judgment- 
debtors' appeal. The facts and circumstances 
which have given rise to this appeal are these: 
The appellants, Bahadur Singh and his son Durag 
Singh, were indebted to different persons and their 
ancestral zamindari property, for which they paid 
less than Rs. 250/- as land revenue, was burdened 
with three mortgages, — one in favour of Gopal, 
the other in favour of Chunni and the third in 
favour of Ram Prasad, who is respondent in this 
appeal. The appellants also owed some money to 
Ganga Sahai, who obtained a simple money decree 
in respect thereof. In execution of that decree 
the property mortgaged under the three mort¬ 
gages aforesaid was attached and sold. It was 
purchased by Durag Singh appellant and the three 
mortgages were notified at the time of the sale. 
"‘|? r tke execution sale just mentioned, GoDal 
and Chunni also obtained decrees on the basis’of 
their respective mortgages, and in execution of 
their decrees, self-liquidating mortgages were exe- 

-fbm? of the mortgaged property. Then 

Ram Prasad the respondent, also obtained a de- 

ciw J ,??'°l W3 mortgage and put the de- 
Srtv 111 ££f cution sale of the mortgaged pre¬ 
ferred execution of the decree was trans- 
m, 1 a ed « 016 Collector, under S. 68, Civil P c and 
under R 3 of the Rules framed by the Govem- 

mo ’ 1 16 ’ U ; p - Debt Redemption A™ 

cSdln« p 5 da “ c y of 016 execution pro- 

W of ^ ^Hector, the appel¬ 
lants filed an objection, purporting to be under 


S. 47, Civil P. C. In this objection, it was 
alleged by them that the execution of the decree 
had been transferred to the Collector; that they 
formed a Hindu joint family and paid less than 
Rs. 250/- as land revenue; and that under new 
law (evidently the reference was to the U. P. 
Debt Redemption Act, 1940) the mortgaged pro¬ 
perty was not liable to sale, although it could be 
transferred by means of a self-liquidating mort¬ 
gage. 

(2> The learned Civil Judge of Aligarh, before 
whom the objection was filed, entertained it and 
proceeded to dispose it of. He recorded a finding 
that Durag Singh, by virtue of the sale in his 
favour, became owner of the property and as he 
had admittedly purchased only the equity of re¬ 
demption, the property was not “protected'* in the 
hands of Durag Singh, who was only a subse¬ 
quent purchaser subject to the mortgages. Accord¬ 
ingly, he dismis3ed the objection. Against the 
order dismissing the objection, the present appeal 
has been filed by the appellants. 

(3) Learned counsel for the appellants has 
challenged the finding of the trial Judge to the 
effect that Durag Singh had become the owner 
of the property and that it was liable to sale. On- 
behalf of the respondent, it has, however, been 
contended that the Court below had no jurisdic¬ 
tion to entertain the objection, as the objection 
being in substance for obtaining relief under S. 17, 
Debt Redemption Act, it should have been filed 
before the Collector. 

(4) A reference has already been made to Rt 3 
of the Rules framed by the Government under 
S. 16. Debt Redemption Act. That rule provides: 

“3. The execution of all decrees to which the Act 
applies in which a civil Court has ordered any 
land situated in the United Provinces or any 
interest in such land, to be sold or otherwise’ 
transferred, shall be transferred to the Col¬ 
lector.” 

The next R. 4 is in these terms: 

“(D On receipt of a decree for execution under 
R. 3, the Collector shall, having regard to the 
provisions of cl. (c) of S. 3, and the first pro¬ 
viso of sub-s. Cl) of S. 17 of the Act, proceed 
to determine the local rate payable by or re¬ 
coverable from the judgment-debtor, or each of 
the judgment-debtors where there are more than 
one. 

(2) Where the local rate determined under sub- 1 
r. (1) in regard to any judgment-debtor does not 
exceed Rs 25/-, the whole of his land shall be 
determined as protected land. 

(3) Where the local rate so determined In re- 
®py judgment-debtor exceeds Rs. 25/- 
the Collector Shall, with due regard to the wishes 

P roceed to determine 
K f the 511311 1x5 Protected land. 

«>?“ Collector shall also see that the area 
^ determined under sub-r. (3) is as 
frin as . posslble compact, and is situated in a 
resides" 11 ° r near whicl * ^ Judgment-debtor 

!u st empowers the Collector to 

local r^o and then to decide whe- 
!and sought to be sold in execution of 
ls . Protected land or not. Section 17 

inv b , Act P r , ovide s that notwithstand¬ 

ing anything contained in S. 16 or in anv other 
l3 ^. for the time being in force, the land of an 
agriculturist, the local rate payable by whom doe-; 

“ £* cee d twenty-five rupees per annum, shall 
not be sold or otherwise transferred in execution 
of a decree to which this Act appfie; nor 3 a 
fix^i decree f°r foreclosure be Sto respe-t 
^f such land. The section also provides that the 
Court may execute a decree to which this Act 
applies by granting to the decree-holder a self- 
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liquidating mortgage for a specified period of such 
land as is protected from sale, transfer or fore¬ 
closure by the provisions of that section. 

(5) The appellants in their objection clearly 
claimed the relief provided in S. 17, Debt Re¬ 
demption Act and the question whether the mort¬ 
gaged property, which was sought to be sold in 
execution of the decree, was protected land could 
only be determined by the Collector in accordance 
with the rules to which reference has already been 
made. The civil Court having transferred the 
execution of the decree to the Collector and also 
in view of the provisions of the rules to which 
reference has already been made above had no 
jurisdiction to grant the relief which was claimed 
by the appellants. 

(6) Our attention has been invited by the learned 
counsel for the respondent to a decision of this 
Court in — ‘Har Prasad v. Budh Singh’, AIR 1949 
All 752 (A), where it was pointed out that the 
Civil Court has no jurisdiction to determine an 
objection claiming the benefit of S. 17 (1) (a), Debt 
Redemption Act, and that by virtue of R. 4. Debt 
Redemption Act Rules, the jurisdiction vests solely 
in the Collector and the civil Court has no juris¬ 
diction in such matters. In our opinion, the law 
has been correctly laid down in the case cited 
above. This view is also supported by a decision 
of the Division Bench of the Lucknow Bench of 
this Court: — ‘Jitendra v. Ballabh Das’, AIR 1950 
All 94 (B). 

(7) In our opinion, the objection filed by the 
appellants in the Court below was not maintainable 
and, as such, it should have been returned for 
presentation to the proper Court. 

(8) Accordingly we allow this appeal, set aside 
the order of the Court below and send back the 
case to the Court below with a direction that the 
objection filed by the appellants shall be returned 
to them for being presented to the proper Court. 

(9) The respondent is, however, entitled to costs 
of this appeal. 

C/D.H. Appeal allowed. 


A. I. R. 1953 ALL 612 (Vol. 40, C. N. 305) 
BRIJ MOHAN LALL J. 

Mahesh Chand, Appellant v. Brij Mohan, Op¬ 
posite Party. 

Civil Revn. No. 399 of 1950, D/- 22-11-1950. 

Houses and Rents — U. P. (Temporary) Con¬ 
trol of Rent and Eviction Act (3 of 1947), Ss. 
3-A, 5 — Rent assessed under S. 3-A — Tenant 
cannot refuse to pay agreed rent until rent is 
taken under S. 5(4). ' (Para 7) 

Jagnandan Lai; Vishwa Mittra and Shanti 
Bhushan for Appellant; S. B. L. Gaur, for Op¬ 
posite Party. 

ORDER: This is an application in revision 
by a plaintiff whose suit for arrears of rent 
in respect of a shop has been dismissed by the 
learned Judge, Small Cause Court of Meerut. 

(2) The shop in question was constructed 
after June 1946. It was let out to the opposite 
party by the applicant on a monthly rent of 
Rs. 200/-. On 1-4-1949 the parties entered into 
an agreement by which the rent was reduced, 
with the consent of the parties, to Rs. 150/- per 
mensem, in addition to house tax. It was 
paid before the tenth day of the succeeding 
month, a rebate of Rs. 25/- per mensem would 
be granted to the opposite party. 

(3) Sometime in January 1950 the opposite 
party got reasonable annual rent fixed by the 
District Magistrate under S. 3-A, U. P. Tem¬ 
porary Control of Rent and Eviction Act (3 of 


A. I. R. 


1947) The District Magistrate fixed the rea¬ 
sonable annual rent at Rs. 80/- per mensem. 

(4) The applicant instituted this suit for 
the recovery of Rs. 82/8/- as one month’s rent 
His case is that the rent amounted to Rs. 150/-, 
as agreed, and the house tax amounted to Rs 
12/8/-. This brought the total to Rs. 162/8/-! 

A sum of Rs. 30/- had been paid by the oppo¬ 
site -party in cash and a sum of Rs. 50/- had 
been appropriated by the applicant towards rent 
out of a certain fund which had been placed by 
the opposite party at the applicant’s disposal 
and out of which appropriation towards rent 
could be made at the rate of Rs. 50/- per men¬ 
sem. 

(5) The defence was that since the District 
Magistrate had fixed the reasonable annual rent 
at Rs. 80/- per mensem and since a sum of Rs. 
30/- had been paid in cash and the balance of 
Rs. 50/- had been appropriated towards rent 
out of the aforesaid fund, nothing more was 
recoverable from the defendant. The whole 
dispute therefore narrowed down to the ques¬ 
tion whether the rent which could be recovered 
by the plaintiff-applicant was Rs. 150/- plus 
Rs. 12/8/- as house tax or Rs. 80/- as fixed 
by the District Magistrate. 

(6) The learned Judge Small Cause Court, 
was of the opinion that since the rent had been 
fixed by the District Magistrate under section 
3-A of the Act, nothing more could be recover¬ 
ed by the plaintiff-applicant. It is contended 
before me by the learned counsel for the ap¬ 
plicant that this view is erroneous. I have 
heard both parties, and I am of the opinion 
that the contention put forward by the learn¬ 
ed counsel for the applicant is well-founded. . 

(7) Section 5(1) of the Act lays down that: 

“Except as hereinafter provided in this sec¬ 
tion, the rent payable for any accommodation, 
to which this Act applies, shall be such as 
may be agreed upon between the landlord 
and the tenant”. 

Thereafter it is provided that, if the tenant feels 
that the agreed rent is in excess of the annual 
reasonable rent, he may institute a suit for fixa¬ 
tion of rent in the court of the Munsif or the 
Civil Judge, according to the valuation of the 
claims. It was, therefore, open to the opposite 
party to avail of this provision of law and to 
institute a suit in appropriate court to get the 
agreed rent, which was much in excess of the 
annual reasonable rent, reduced. After the rent 
had been reduced by court, the rent fixed by 
the court would have been the rent payable 
by the tenant to the landlord under S. 5(5) of 
the Act. But so long as that step was not taken, 
the agreed rent was the rent payable by the 
tenant. The mere circumstance that the annual 
reasonable rent had been assessed by the Dis¬ 
trict Magistrate at a figure lower than the agreed 
rent was not by itself sufficient to entitle 
the defendant to pay the annual reasonable rent 
in place of the agreed rent. 

(8) The opposite party has not yet taken the 
step provided by S. 5(4) of the Act and has noty 
instituted a suit of the kind contemplated by 
that sub-section. He cannot, therefore, contend 
that it is the annual reasonable rent which is 
payable by him in place of the agreed rent. 

(9) The amount of house tax has not been 
determined by the lower court and the suit 
has to be remanded. 

(10) The revision is allowed. The decree of 
the Judge, Small Cause Court, is set aside. The 
case is remanded to the learned Judge, Smau 
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Cause Court, to readmit it to its original num¬ 
ber, to determine the amount of house tax and 
thereafter to dispose of the suit according to 
law. The applicant shall get his costs of this 
Court. Costs of the trial court shall be in the 
discretion of the learned Judge, Small Cause 
Court. 

C/D.H. Order accordingly. 
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RAGHUBAR DAYAL AND 
AGARWALA JJ. 

Smt. Bimla Devi, Petitioner v. Chaturvedl 
and others, Opposite-Party. 

Criminal Misc. Case No. 2733 of 1951, D/- 
12-3-1953. 

(a) Constitution of India, Arts. 226 and 227 
— Scope — (Abducted Persons (Recovery and 
Restoration) Act, 1949), S. 8.) 

Section 8, Abducted Persons (Recovery 
and Restoration) Act does not affect the 
High Court’s power to issue writs or orders 
or directions to the tribunal under Art. 
226 or 227 of the Constitution. (Para 5) 

(b) Government of India Act (1935), Scb. 
VII — Entries — Interpretation — (Civil P. C., 
(1908), Preamble) — (Interpretation of Sta¬ 
tutes). 

The entries are construed in their 
broadest sense subject only to the limita¬ 
tion imposed by a similar construction of 
the entries in the other Lists. It is only 
when there is a conflict between entries in 
different Lists and a need arises to attempt 
a reconciliation between apparently con¬ 
flicting jurisdictions that an entry in one 
List may be read as having been used in 
a modified sense. (Para 8) 

Anno: Civil P. C., Preamble N. 9. 

of todia Act (1935), Sch. 
Vu, List 1, Entry 3 — “Implementing of trea¬ 
ties and agreements with other countries”. 

The phrase “implementing of treaties 
and agreements with other countries”, has 
to be read in its broadest sense which the 
words of the Entry are capable of. Read 
m this light it appears that the Legisla¬ 
ture has power not merely to make rules 
as to the mode in which treaties and agree¬ 
ments with foreign countries should be re¬ 
gulated but also to make laws on the sub- 
ject-matters of the treaties and agreements 
so that they may be given effect to in India. 

(Psr3 8) 

♦;^ d A Ct 1 ed ,,?? r x 0ns (Recovery & Restora¬ 
tion) Act (1949), falls under the Entry. 

The true nature and character of the 
l e gi s .at io n (the Abducted Persons Recovery 
and Restoration Act) is the implementing 
of an agreement with Pakistan. The Act 
does not merely deal with any consequen¬ 
tial result of the subject-matter of the 
agreemeHt between India and Pakistan but 
it deals with the subject-matter itself. 

... __ (Para 10) 

d P ffi«S Stltuti0n 01 India > Art. 141 - Law 
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Court within the meaning of Art. 141 and 
is binding on all Courts in India. It can¬ 
not be treated as a mere ‘obiter dictum’. 

(Para 11) 

It is true that where a point has not been 
argued and certain general observations 
have been made which may seem to 
cover points not argued before the 
Court, may not be considered to be 
binding, and in such cases the bind¬ 
ing nature of the observation of the 
Court may be limited to the points specifi¬ 
cally raised and decided by the Court. It 
is also true that pronouncements made on 
concessions of counsel, when a point is not 
argued, are not binding but otherwise even 
what is generally called an ‘obiter dictum’, 
provided it is upon a point raised and argu¬ 
ed, is binding upon the Courts in India. 

(Para 13) 

(e) Abducted Persons (Recovery and Res¬ 

toration) Act (1949), Preamble — Act is not 
inconsistent with Art. 19(1) (d), (e) and (g) — 
(Constitution of India, Art. 19(1) (d), (e) and 
(g).) AIR 1950 S. C. 27, AIR 1953 S. C. 10; 
Followed. (Para 13) 

(f) Abducted Persons (Recovery and Res¬ 
toration) Act (1949), Preamble — Object is not 
deportation of citizen but restoration of abduct¬ 
ed persons to their relatives — (Constitution of 
India, Art. 19) 

There is no question of deportation of an 
Indian citizen under the Abducted Persons 
(Recovery and Restoration) Act. The ob¬ 
ject of the Act is to restore abducted per¬ 
sons to their relatives. By his or her restora¬ 
tion to his or her family in Pakistan, an 
Indian citizen does not cease to be an 
Indian citizen, unless he or she of his or 
her free will wishes to give up that status. 
He or she is conveyed out of India, not on 
account of a prohibition to reside in India 
but only for the purpose of restoring him 
or her to his or her relations. 'Conveyance 
out of India’ in the Act is, therefore, not at 
all tantamount to ‘deportation.’ 

(Paras 14 and 15)' 

Vishwa Mitra, for Petitioner; G. K. Daphtary, 
Solicitor General of India and Pt. K. L. Misra, 
Advocate General, U. P., for Opposite Party. 

CASES CITED: 

(A) (’49) AIR 1949 PC 190: 1949-2 Mad LJ 80 
(PC) 

(B) (1882) 51 LJ PC 77: 7 AC 829 

(C) (’52) AIR 1952 Punj 309: 1952 Cri LJ 1313 
(FB) 

(D) (’50) AIR 1950 SC 27: 51 Cri LJ 1383 

(E) (’51) AIR 1951 Bom 57: ILR (1951) Bom 
576 

(F) (’40) AIR 1940 All 544: ILR (1941) AU 
153 (FB)' 

(G) (’50) AIR 1950 Pat 50: 29 Pat 71 (FB) 

(H) (’52) AIR 1952 All 257: 1952 Cri LJ 553 

AGARWALA J. :Shrimati Bimla Devi, aged 27 
years, wife of Bagh Shah, caste Khatri, resident 
of Deoband Town, District Saharanpur applies 
under Art. 226 of the Constitution of India and 
prays that a writ in the nature of Habeas Corpus 
be issued directing the police authorities, arrayed 
as resDOndents 1 to 3 to remove the police guard 
from the petitioner's house and not to interfere 
with her liberty and to prevent them from arrest¬ 
ing or removing the petitioner to any camp or in 
any way interfere in her liberty of movement. 
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(2) The facts of the case are few. The petitioner 
is a citizen of India. She was formerly a Moham¬ 
medan and known as Razia Khatoon. She was 
married to one Hiaayatullah Butt, Assistant Sta¬ 
tion Master Nagal, District Saharanpur, who migra¬ 
ted to Pakistan in the disturbances of 1947. The 
applicant was left behind in India. According 
to her even before her husband left for Pakistan, 
he had divorced her and married another lady 
and m those circumstances, she had sought the 
protection of one Bagh Shah Khatri, a cane con¬ 
tactor at Nagal station and after embracing the 
Arya Samajist faith had married him on 15-7-1947 
and has since then been living with him. The 
case for the opposite parties is that the applicant 
was abducted from Miss Brow's Medical College 
at Ludhiana in June 1947. The applicant had two 
Issues by her former husband — a daughter aged 
4 years and a son aged 10 months. The son died 
in December 1947. Some t.me later Hidayatulla 
Butt put forward a claim for her recovery but 
by compromise gave up his claim against the ap¬ 
plicant on condition that the daughter was res¬ 
tored to him. Accordingly the daughter was 
restored to him sometime in December 1950. This 
was all done through private negotiations. Then, 
though Hidayat Ullah was satisfied with the 
position, the applicant's other relatives pressed for 
her restoration to them. 

(3) A year later in December 1951, Sri Chatur- 
vedi Sub-Inspector D. I. S. (Opp. party no. 1) 
arrested the applicant at her house u wanted to 
remove her to a detention camp, but as she was 
in a highly advanced state of pregnancy she 
was allowed to remain at her house but a 
police guard was posted at her house *md she was 
not allowed to move out. The District Magistrate 
(opp. party 2 ) refused her application for bail. 
She then moved the present application under 
Art. 226 of the Constitution for the reliefs al¬ 
ready stated. 

(4) The applicant's detention in her house & the 
restraint upon her liberty are sought to be 
justified on behalf of the opposite parties under 
the provisions of the Abducted Persons (Recovery* 
and Restoration) Act, 1949. The applicant's case 
is that the Act is ‘ultra vires’ and has become 
void. 

(5) In the year 1947 when the British Govern¬ 
ment decided to transfer power to Indian hands 
and to create two Dominions to be named as Pa¬ 
kistan and India, there were in the area which 
was to form the Dominion of Pakistan and in 
East Punjab and certain districts of Uttar Pradesh 
wide spread communal riots in which arson and 
murders were committed, property was looted and 
females and children belonging to one community 
were abducted by the members of the other com¬ 
munity. After the two Dominions were set up 
an agreement was arrived at between them for 
the restoration of abducted persons to their former 
guardians. To give effect to this agreement bet¬ 
ween Pakistan and India the Abducte.d Persons 
(Recovery and Restoration) Act was enacted. 
This would be clear from the Preamble which 
recites: 

“Whereas an agreement has been reached bet¬ 
ween the Government of India and the Govern¬ 
ment of Pakistan for the recovery and restora¬ 
tion of abducted persons: 

And whereas it is expedient to provide, in 
pursuance of the said agreement, for the recovery* 
of abducted persons and for their temporary 
detention in camps pending restoration to their 
relatives.” 

The object of the Act was, therefore, to recover and 
restore abducted persons to their relatives and to 
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provide for their temporary detention in camps 
pending restoration. An abducted person is defi¬ 
ned in the Act as meaning 

“a male child under the age of sixteen years or 
a iemale of whatever age who is, or immediately 
before the 1st day of March, 1947, was. a 
Muslim and who, on or after that day and be¬ 
fore the 1st day of January, 1949 has become 
sepsrated from his or her family and is found 
to be living with or under the control of any w 
other individual or family, and in the latter 
case includes a child born to any such female 
after the said date.” 

Section 4 authorises certain police officers men¬ 
tioned in that section to take into custody any 
person whom he believes to be an abducted per¬ 
son and also authorises him to search without 
warrant any place where such abducted person, 
hb nus reason to believe, resides or is ta be 
found. He is then to deliver or cause such person 
to be delivered to the custody of the officer in 
charge of the nearest camp which is established 
b] the Provincial Government for the recep¬ 
tion and detention of abducted persons under 
Sect.on 3. Section 5 empowers the Pro¬ 
vincial Government to make regulations 
for the transfer of abducted persons from one 
camp to another. Section 7 provides that any 
officer in charge of such a camp may deliver any 
abducted person detained in the camp to such 
other officer or authority as is provided for by 
the Provincial Government and such officer in his 
turn may either restore such person to his or 
her relatives or ‘convey such person out of India*. 

Section 6 provides for the constitution of a 
tribunal by the Central Government for the 
purpose of deciding (a) whether a person detained 
in a camp is or is not an abducted person, (b» p, 
whether such person may be restored to his or her 
relatives or handed over to any other person, 

(c) whether such a person may be conveyed out 
of India and (d) whether such a person may be 
allowed to leave the camp. Section 8 provides 
that the decision of the tribunal is to be final 
and the detention order shall not be called in 
Question in any Court. This provision of course, 
does not affect the High Court's power to issue 
writs or orders or directions to the tribunal under 
Art 226 or 227 of the Constitution. 

(6) The grounds on which the Act has been 
challenged are: 

(1) that the Dominion Legislature which enacted 
the Act had no legislative competence to 
do so, 

and 

(2) that the Act has become void because it 
contravenes clauses (d), (e) and (g) of Article 
19(1) of the Constitution. 

(7) The impugned Act was passed by the Domi¬ 
nion Parliament under the Government of India 
Act, 1935. The Dominion Legislature had power to 
make laws “With respect to” any of the matters 
enumerated in List I in Sch. 7 Government of 
India Act and entry 3 of List I mentions 

“External affairs; the implementing of treaties 
and agreements with other countries; extradi- 
tion, including the surrender of criminals and V 
accused persons to parts of His Majesty’s domi¬ 
nions outside India”. 

As the Preamble of the impugned Act recites, 
the Act was enacted in order to give effect to an 
agreement with Pakistan relating to the recovery 
and restoration of abducted persons. Apparently 
the subject-matter of the Act falls within the heai • 
ing “implementing of treaties and agreements witn 
other countries.” 


Bimla Devi v. Chaturyedi (Agarwala J.) 


1983 


Bimla Devi v. Chaturyedi (Agartcala J .) 


Allahabad 615 


i 


■ But Mr. Shanti Bhushan, learned counsel for the 
applicant, who has argued the case with great abi¬ 
lity, urged that entry No. 3 dealing with the im¬ 
plementing of treaties and agreements with other 
countries does not refer to an enactment dealing 
with the subject-matter of a treaty or agreement 
between India and another country or countries, 
but deals with the mode or method in which 
treaties and agreements with other countries shall 
be implemented. In this connection learned coun¬ 
sel relied upon the words “with respect to” in S. 
100 and upon the decision of the Judicial Commi- 
ttee in — ‘Attorney General of Saskatchewan v. 
Attorney General of Canada’, AIR 1949 P. C. 190 
(A), in our opinion this argument has no force. 

(8) It is well settled that the entries are constru¬ 
ed in their broadest sense subject only to the limi¬ 
tation imposed by a similar construction of the 
entries in the other Lists. It is only when there 
is a conflict between entries in different Lists and 
a need arises to attempt a reconciliation between 
apparently conflicting jurisdictions that an entry 
in one List may be read as having been used in a 
modified sense. No question here arises of con¬ 
flicting jurisdictions. The phrase “implementing 
of treaties and agreements with other countries” 
lias, therefore, to be read in its broadest sense 
which the words of the Entry are capable of. Read 
in this light it appears that the Legislature has 
power not merely to make rules as to the mode in 
which treaties and agreements with foreign coun¬ 
tries should be regulated but also to make laws 
on the subject-matters of the treaties and agree¬ 
ments so that they may be given effect to in India. 
It is obvious that, if such powers were not reserved 
to the Indian Legislature, then cither such treaties 
or agreements would remain dead letters or In 
4 some cases they could only be given effect to after 
a cumbersome procedure had been gone through, 
viz. by having all the Provincial Legislatures pass 
the necessary enactments in cases in which the 
subject-matter of the treaties and agreements fell 
within the jurisdiction of the Provincial Legisla¬ 
ture. or by having the enactments passed by the 
Central Legislature as well as the Provincial Legis¬ 
latures where the subject-matter fell within the 
jurisdictions of both. But lest the Central Legis¬ 
lature may unduly affect the Provincial autonomy 
of the Province or of an Acceding State, S. 106, 
Government of India Act provided that 
“The Dominion Legislature shall not by reason 
only of the entry in the Federal Legislative List 
relating to the implementing of treaties and 
agreements with other countries have power to 
make any law for any Province except with the 
previous consent of the Governor, or for an Ac¬ 
ceding State except with the previous consent 
of the Ruler thereof”. 

A mere reading of this section would show that 
what was intended by entry 3 in List I was not 
merely the power to make rules as to how treaties 
and agreements with foreign countries shall be 
implemented but also the power to give effect to 
the subject-matter of such treaties and agreements 
by making laws in respect thereof. 

« It will be interesting to notice that under the 
present Constitution Art. 253 does away “with the 
consent of the Governor or the Ruler of an Ac¬ 
ceding State” as was provided for ip S. 106, Gov¬ 
ernment of India Act. The Article reads: 
“Notwithstanding anything in the foregoing pro¬ 
visions of this Chapter, Parliament has power 
to make any law for the whole or any part of 
the territory of India for implementing any 
treaty, agreement or convention with any other 
country or countries or any decision made at any 


international conference, association or other 

body". • • 

(9) In — ‘A. I. R. 1949 P. C. 190 (A)*, the validity 
of an enactment known as the Farm Security Act 
Iy44, enacted by the Legislature of the Province of 
Saskatchewan, was in question. The Act provided 
for relief to farmers in respect oi mortgages or 
agreements of sale effected by them. It was con¬ 
tended that the Act was within the competence of 


the Provincial Leg^lature because it was “in re¬ 


lation to” agriculture in the Province within the 
meaning of S. 95. British North America Act. Vis¬ 
count Simon, delivering the opinion of the Judicial 
Committee, observed: 

“There is a distinction between legislation ‘in re¬ 
lation to’ agriculture and legislation which may 
produce a lavourable effect upon the strength 
and stability of that industry. Consequential 
effects are not the same thing as legislative sub¬ 
ject-mat cer. It is ‘the true nature and character 
of the legislation’ not its ultimate economic re¬ 
sults — that matters — ’Russell v. Queen’, (1882) 
7 A. C. 829 at p. 840 (B). Here, what is sought 
to be statutorily modified is a contract between 
two parties one of which is an agriculturist but 
the other of which is a lender of money. How¬ 
ever broadly the phrase ‘agriculture in the pro¬ 
vince’ may be construed, and whatever advan¬ 
tages to farmers the reshaping of their mortgages 
or agreements for sale might confer, their Lord- 
ships are unable to take the view that this 
legislation can be regarded as valid on the 
ground that it is enacted in relation to agricul¬ 
ture”. 

(10) In the present case the true nature and 
character of the legislation (The Abducted Per¬ 
sons Recovery and Restoration Act) is the imple¬ 
menting of an agreement with Pakistan. The Act 
does not merely deal with any consequential result 
of the subject-matter of the agreement between 
India and Pakistan but it deals with the subject- 
matter itself. 

(11) Entry 17 of List I was also relied upon on 
behalf of the opposite parties at one stage but later 
on that reliance was abandoned. We need not, 
therefore, express any opinion as to whether the. 
impugned Act falls within the purview of Entry 
17. 

(11a) The next ground of attack on the validity 
of the Impugned Act was that it contravenes the 
provisions of els. (d), (e) and (g) of Art. 19 of the 
Constitution. The precise question that is now raised 
before us was also raised before the Punjab High 
Court, in — ‘Ajaib Singh v. State of Punjab’, AIR 
1952 Punj. 309 (F. B.) (C). The majority of the 
Judges (Khosla and Hamam Singh, JJ.) held that 
the impugned Act did not conflict with els. (d) & 
(e) of Art. 19. Bhandari J. agreed with the decision 
of the majority in so far as els. (d) and (e) were 
concerned but he held that the Act did infringe 
the freedom guaranteed in cl. (g) of Art. 19, i. e. 
the right to practise any profession, or to carry 
on any occupation, trade or business. The Full 
Bench unanimously, however, held that section 4 
(1) of the Act was in conflict with Art. 22 (2) and 
that the Tribunal constituted under the impugned 
Act in that particular case had not been properly 
constituted and ordered the release of the appli¬ 
cant. 

The State of Punjab appealed to the Supreme 
Court* against the decision of the Full Bench of 
the High Court. The Solicitor General on behalf 
of the State of Punjab admitted that he could not 
contend that the tribunal was properly constituted 
under S. 6 of the Act and conceded that in the 
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circumstances the order of the High Court direct¬ 
ing the girl to be released could not be questioned. 
He, however, pressed the Supreme Court to pro¬ 
nounce upon the constitutional questions raised in 
the case. The main judgment of the Supreme 
Court concerns itself with the validity of S. 4 of 
the impugned Act with reference to Art. 22 of the 
Constitution. The Supreme Court held that the 
arrest and detention contemplated in the impugn¬ 
ed Act did not fall within the protection of Art. 
22. It also held that the Act was not inconsistent 
with Art. 14. Lastly in a short paragraph the 
Supreme Court dealt with Art. 19 (1) (d) (e) and 
(g). The paragraph runs as follows: 

“The learned counsel for the respondent Ajaib 
Singh contended that the Act was inconsistent 
with the provisions of Arts. 19 (1) (d) and (e) 
and Art. 21. This matter is concluded by the 
majority decision of th.s Court in — ‘A. K. Go- 
palan v. State of Madras', AIR 1950 S. C. 27 (D) 
and the High Court quite correctly negatived 
this contention. Sri Dadachanji has not sought 
to support the views of Bhandari J. regarding the 
Act being inconsistent with Art. 19 (1) (g). Nor 
has learned counsel seriously pressed the objec¬ 
tion of unconstitutionality based on Art. 15, 
which, in our view, was rightly rejected by the 
High Court". 

Learned counsel for the applicant strenuously 
urged that the opinion of the Supreme Court is 
merely an ‘obiter dictum' and not binding on us, 
because, after deciding that the appeal must be 
dismissed it was not necessary for the Court to 
pronounce upon the validity or invalidity of the 
impugned Act. We are unable to accept this con¬ 
tention. As already stated, the Solicitor General 
specially pressed the learned Judges of the Supreme 
Court to pronounce upon the constitutional question 
raised in the case. The matter was argued on both 
the sides (it is immaterial that a counsel for A jaib 
Singh was merely an 'amicus curiae' appointed by 
the Court'). Article 141 mentions that "the law 
declared by the Supreme Court shall be binding 
on all Courts within the territory of India". Where 
the Supreme Court deliberately with the intention 
of settling the law pronounces upon a question, the 
pronouncement is the law declared by the Supreme 
Court within the meaning of Art. 141 and is bind¬ 
ing on all Courts in India. It cannot be treated 
as a mere 'obiter dictum'. Our attention was 
drawn to a passage in Willoughby, on the Consti¬ 
tution of the United States, Vol. I, Edn. 2, p. 28 
where the learned author discusses the binding 
nature of advisory opinions delivered by the Ameri¬ 
can Supreme Court, and opines that 
"The weight of precedent, as well as the better 
reason and wisdom, is in favour of holding such 
opinions merely advisory. Such decisions do 
not arise out of or relate to any particular facts 
or particular purpose which might explain or 
limit the generality of their statements. The 
judges have not necessarily had the benefit of the 
hearing of counsel, and there has been no argu¬ 
ment before them". 

(12) It is obvious that the above view cannot hold 
good where the opinion is given in a particular 
judicial proceeding, as in the case before us, where 
the judges have had the benefit of the hearing of 
counsel and there has been argument before them. 

(13) It is true that where a point has not been 
argued and certain general observations have been 
made which may seem to cover points not argued 
before the Court, they may not be considered to 
be binding, and in such cases the binding nature 
of the observation of the Court may be limited o 
the points specifically raised and decided by the 
Court. It is also true that pronouncements made 


on concessions of counsel, when a point is not argu¬ 
ed, are not binding — 'Venkanna v. Laxmi San- 
nappa', AIR 1951 Bom. 57 at p. 63 (E) but other¬ 
wise even what is generally called an ‘obiter dic¬ 
tum', provided it is upon a point raised and argu¬ 
ed, is binding upon the Courts in India. In re 
— 'Banaras Bank Ltd., A. I. R. 1940 All 544 at p. 

550 (F.B.) (F); —‘Kishori Lai v. Debi Prasad’, AIR 
1950 Pat. 50 at p. 61 (F B) (G). In this view of 
the matter, the decision of the Supreme Court „ 
that the impugned Act was not inconsistent with 
the provisions of Article 19 (1) (d) and (e) is bind¬ 
ing on us. As the question whether the impugn¬ 
ed Act is inconsistent with Art. 19 (1) (g) was not 
pressed before the Supreme Court by the counsel 
concerned, we are prepared to hold that the 
Supreme Court has expressed no opinion on the 
same. But in our judgment — AIR 1950 S. C. 27 
(D)\ covers not only the points arising in rela¬ 
tion to els. (d> and (e) of Art. 19 but also the point 
arising in relation to cl. (g) of Art. 19. It is 
enough to state that the principle laid down in — 
‘Gopalan's case (D)’ seems to be that when a per¬ 
son has been deprived of personal liberty according 
to the procedure laid down by law, he cannot com¬ 
plain of the consequential curtailment of the vari¬ 
ous freedoms mentioned in Art. 19. We, there¬ 
fore. hold that the Act in question is not inconsis¬ 
tent with the provisions of els. (d), (e) or (g) of Art. 

19 (1). 

(14) It was urged that the Act was bad because 
it empowers the Executive Government to deport 
a citizen of Ind.a out of India against his wishes, 
and thus to deprive him of all citizenship rights, 
and as such is a direct attack on the rights con¬ 
ferred by Art. 19, that — 'AIR 1950 S. C- 27 (D)', 
does not cover this aspect of the case and since 
this aspect of the matter was not considered by 
the Supreme Court, its decision is not binding on 
this Court, Reliance was placed on a decision of 
this Court — 'Shabbir Hussain v. State of U. P.\ 
AIR 1952 All 257 (H). That was a case in which 
the validity of the Influx From Pakistan (Control) 
Act, 1949, was in question and it was held that a 
law allowing the removal from the territory of 
India of anv citizen would be in contravention of 
Article 19 (i) els. (d) and (e) of the Constitution 
and will, therefore, be void in view of Art. 13 (1) 
of the Constitution. In our opinion there is no 
question of deportation of an Indian citizen under 
the Abducted Persons (Recovery and Restoration) 
Act. The object of the Act is to restore abducted 
persons to their relatives whether in India or in 
Pakistan. The tribunal will decide in every case 
whether an abducted person is to be so restored 
and be conveyed out of India for the purpose. It 
is inconceivable that the tribunal will order the 
restoration and removal out of India of an Indian 
citizen against his or her true wishes. In these 
circumstances it can hardly be maintained that the 
Act authorizes the Executive Government to de¬ 
port Indian citizens against their wishes. 

(15) Further, there is nothing in the Act which 
prevents a person restored to his relatives in Pakis¬ 
tan to return to India and enjoy all the rights 
which the Constitution guarantees to a citizen. By 
his or her restoration to his or her family in Paki- . 
stan, an Indian citizen does not cease to be an *- 
Indian citizen, unless he or she of his or her free 
will wishes to give up that status. He or she is 
conveyed out of India, not on account of a prohi¬ 
bition to reside in India but only for the purpose 
of restoring him or her to his or her relations. 
'Convej’ance out of India’ in the Act is, therefore, 
not at all tantamount to ‘deportations’. The rul- 
ing in — 'Shabbir Husain’s case (H)\ is not appli¬ 
cable to cases arising under the impugned Act. 
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(16) There Is no force In this application and we 
dismiss it. Certified that this case involves a sub¬ 
stantial question of law as to the interpretation of 
the Constiution under Article 132. 

A/R.G.D. Application dismissed. 
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ed as Joint General Managers from 1-10-1941, 
at Rs. 2,000/- (Rupees two thousand) per 
mensem each free of all taxes to look after 
the management of the Company.” 

That resolution was put up before an ordi¬ 
nary general meeting of the shareholders on 
10-1-1942, at which the shareholders approved 
of the said resolution and confirmed it unani¬ 
mously. Lala Hari Shankar Bagla, who was 
again present at the meeting, did not take part 
in either the discussion or the voting. The ques¬ 
tion arises whether this sum of Rs. 2,000/- free 
of income-tax, which was paid to Lala Hari 
Shankar Bagla per month after his appoint¬ 
ment as one of the joint general managers, was 
director’s remuneration and can, therefore, be 
not excluded from the taxable income. 

(4) The word “director” has been defined 
in S. 2(10), Excess Profits Tax Act as follows: 
“2(10) 'Director* includes any person occupy¬ 
ing the position of a director by whatever 
name called and also includes any person 
who 

(i) is a manager of the company or con¬ 
cerned in the management of the business; 
and 

(ii) is remunerated out of the funds of the 
business; and 

(iii) is the beneficial owner of not less than 
twenty per cent of the ordinary share capital 
of the company.” 

This definition extends the meaning of the 
word ‘director* to include not only a director 
as such but also a person who is a manager 
and is remunerated out of the funds of fhe 
business and who is a beneficial owner of not 
less than twenty per cent of the share capital 
of the company. Lala Hari Shankar Bagla ad¬ 
mittedly owns only 9 per cent share capital of 
the company and, therefore, he does not come 
within this extended meaning of the word 
director*. He was a director as ordinarily un¬ 
derstood under the Companies Act. As a direc¬ 
tor, he must have been entitled to and must 
have received the ordinary remunerations of a 
director. This sum of Rs. 2,000/- paid to him 
per month was obviously not being paid to 
him for his normal work as a director but as 
one of the two joint general managers. 
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4 MALIK, C. J. AND V. BHARGAVA J. 

M/s Maheshwari Devi Jute Mills, Kanpur, 
Applicant v. Commissioner of Income-tax, 
U. P., Lucknow, Respondent. 

Misc. Case No. 216 of 1949, D/- 2-2-1953. 
Excess Profits Tax Act (1940), S. 2(10), Sch. 
I, R. 7(1) — Director’s remuneration. 

Sub-rule (2) of R. 7 of Sch. I, does not 
define 'director’s remuneration*. It is an 
exception to sub-r. (1) and provides that 
remuneration which comes under the sub¬ 
rule shall not be deemed to be director’s 
remuneration. The remuneration should 
first be ^director’s remuneration’ before 
the question of its being excluded from 
that category can arise. 

If a person holds two offices, one of a 
director and the other an entirely indepen¬ 
dent and separate office unconnected with 
his office as director, then any remunera¬ 
tion paid to him in the latter capacity can¬ 
not he deemed to be ‘director’s remunera¬ 
tion’ under sub-r. (1) of R. 7. AIR 1953 
All 31, Foil. (Para 6) 

G. S. Pathak, for Applicant; J. Swarup, for 
Respondent. 

CASE CITED: 

4 (A) (’53) AIR 1953 All 31: 1952-22 ITR 331 

MALIK C. J.: This is a reference under S. 
21, Excess Profits Tax Act read with S. 66(1), 
Income-tax Act. 

(2) The assessee is the Maheshwari Devi 
Jute Mills, Limited, Kanpur. The assessee 
claimed that, in the relevant account period, 
it had paid a salary of Rs. 28,850/- to one Lala 
Han Shankar Bagla who had been appointed 
along with Munna Lai Khetan as joint general 
manager of the company. The assessee; there¬ 
fore, claimed a deduction of this amount from 
its assessable income which contention, how- 
ever was overmled by the Income-tax Aopel- 
late Tribunal. On an application made by the 
assessee, the foUowing question has been referr- 
€d to this Court for our decision: 

"Q. Whether, in the circumstances of the case, 
the salary paid to Lala Hari Shankar Baela 
t a ™“ ting 28,850/- has rightly blm 

treated as director’s remuneration in the 
^ ess ™ nt # 0, _ th * P/yer-company under sub- 
nile 2(1) of R. 7 of Sch. I to the E.P.T Act 
read with sub-s. ( 1 ) of S. 2 of the said Act?” 

director.'^" Shankar Bagla was one of the 

^Ewis passS: n0t ^ the f ° Uowing res °^ 

■R. B. Rameshwar Prasad Bagla reported that 
Company s work had considerably increased, 
r P n»ir a M absolutely essential that two Joint 
General Managers, who should give their 
substantial time to the work, be appointed 

«oo tes?ch work paid a sui,able 

Bael^ that Mr ' Hari Shankar 

aagla and Mr. Munna Lai Khetan be appoint- 


(5) The resolution of the Board of Directors 

T mld show that the chairman 
suggested that two persons should be appoint- 

f d as J° int general managers and it was open 
to the Board to appoint any two outsiders and 
“was not necessary that one of the two joint 
general managers should be a director of the 

vff ny ' 11 is . not disputed that Munna Lai 
Knetan was a stranger and the mere fact that 

of nk Bagla ha PPened to be one 

annninf ah rect . 0r . s , does not mean that he was 
was ai&fJ general manager because he 

as one ! the • c ? r T pany - His appointment 

“ °3f the ^0 joint general managers did 

and ™f eDd 4 0n tt? e fact that he was a director 
as^h* n °j made dependent on his continuing 

dfrf^£rev nd ev u n u he had res ‘gned from the 
directorship or he had ceased to be a director 

in accordance with the provisions of the Arti- 

£ be° f a , he would n °t have leased- 

, a joint general manager by merely rea<^ 
mg to be a director of the company ThS 

pany was the same, that is. of se™ts of 
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company working in the capacity of joint 
general managers. We have already said that 
Hari Shankar Bagla’s appointment as joint 
general manager was not made dependant on 
his continuing to hold office as director of the 
company. Further, there is nothing to show 
that the work of the joint general manager 
was entrusted to him because he was a direc¬ 
tor. 

(61 Learned counsel for the Department has, 
however, relied on sub-r. (2) of R. 7 of Sch. I 
to the Excess Profits Tax Act and has urged 
that ‘director’s remuneration’ is defined in that 
sub-rule as meaning any remuneration paid 
to a director even for doing managerial or 
other technical work. We do not agree with 
learned counsel. Sub-rule (2) does not define 
‘director’s remuneration’. It is an exception to 
sub-r. (1) & provides that remuneration which 
comes under that sub-rule shall not be deemed 
to be director’s remuneration. The remunera¬ 
tion should first be ‘director’s remuneration* be¬ 
fore the question of its being excluded from that 
category can arise. Sub-rule (2) is as follows: 

“Sub-rule (2) of R. 7: In sub-r. (1) of this 
rule, the expression ‘director’s remuneration’ 
does not include 

(a) the remuneration of any director who 
is required to devote substantially the whole 
of his time to the service of the company 
in a managerial or technical capacity and is 
not the beneficial owner of, or able, either 
directly or through the medium of other com¬ 
panies or by any other indirect means, to 
control, more than five per cent, of the ordi¬ 
nary share capital of the company, or 

(b) the remuneration of any managing 
agent where such remuneration is included 
in the profits of the managing agent’s busi¬ 
ness for the purposes of excess profits tax.” 
Sub-rule (1) ofR. 7 of Sch. I to the Excess 

Profits Tax Act provides that where a company 
is managed by directors, no deduction shall 
be made in respect of directors’ remuneration 
in computing the profits or the standard pro¬ 
fits. This sub-rule would apply, therefore, to 
a case where remuneration is paid to a director 
as such. The exception in cl. (a) of sub-r. (2) 
is to the effect that, if a director dees not own 
more than five per cent, of the ordinary share 
capital of the company, remuneration paid to 
him for devoting substantially the whole of 
his time to the service of the company in a 
managerial or technical capacity does not come 
under sub-r. (1). 

These sub-rules have been discussed by us at 
some length in our judgment in the case of 
— ‘R. B. Seth Multanimal and sons, Ltd. v. 
Commr. of Income-tax’, AIR 1953 All 31 (A). 
We have held in that case that, if a person 
holds two offices, one of a director and the 
other an entirely independent and separate 
office unconnected with his office as director, 
then any remuneration paid to him in the lat¬ 
ter capacity cannot be deemed to be ‘director’s 
remuneration’ under sub-r. (1) of R. 7. Argu¬ 
ment on behalf of the department, however, 
is that whatever remuneration is paid to a 
person who happens to hold the office of a 
director comes under sub-r. (1) of R. 7 of Sch. 
I unless it is exempted by sub-r. (2) and it is 
not necessary that payment should be made 
to him by reason of the fact that he holds the 
office of a director. We do not agree with learn¬ 
ed counsel and have already dealt with the 
Point in our judgment mentioned above. 


It may be useful to give an illustration. If 
a person is employed say as a treasurer in a 
company and on a fixed salary, there can be 
no doubt that what he is getting is pay for 
work done and, if after some years of meritori¬ 
ous service while still continuing to hold the 
post of treasurer he is also appointed a direc¬ 
tor, it cannot be said that the salary paid to 
him as treasurer becomes thenceforward direc¬ 
tor’s remuneration. If a director, however, is * 
paid some extra remuneration for some spe¬ 
cial work entrusted to him because he happens 
to be a director there can be no doubt that 
the amount paid is director’s remuneration. 
The definition of a director has no doubt been 
widened and in a case coming under the Act 
the director must be understood in the sense 
defined in the Act. But it has nowhere been 
said that whatever amount is paid to a person 
must always be deemed to be director’s remu¬ 
neration even if the amount is paid to him for 
doing entirely independent work unconnected 
with his office as director. We are, therefore, 
of the opinion that on the facts and circumst¬ 
ances of this case there is no reason to make 
any distinction between the amounts paid to 
Hari Shankar Bagla and Munna Lai Khetan, 
and the amount paid to Hari Shankar Bagla 
cannot be deemed to be ‘director’s remunera¬ 
tion’. 

(7) We answer the reference accordingly. 
The assessee is entitled to its costs which we 
assess at Rs. 300/-. 

B/R.G.D. Answer accordingly. 
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AGARWALA J. h 

Mukhram and another, Applicants v. State 
through Sumra, Opposite Party. 

Criminal Ref. No. 392 of 1950, D/- 24-9-1951. 

Criminal P. C. (1898), Ss. 145 and 439 — 
Order under S. 145, will be revised by High 
Court only on very strong grounds. 

(Para 2) 

Anno: Cr. P. C., S. 145 N. 61. 

G. Kumar, for Applicants; Govt. Advocate, 
for Opposite Party. 

ORDER: This is a reference arising out of the 
aroceedings under S. 145. Criminal P. C. Sumra 
jomplainant made an application imder S. 145. 
Criminal P. C. alleging that he had cultivated the 
plot and grown sugarcane therein; that Mukhram 
and others (who will be called applicants here¬ 
after) had forcibly cut away the crop and re¬ 
moved it in carts to sugar mill; that there was a 
danger of a breach of the peace and that the 
pugarcane be attached and made over to him. A 
copy of the application was sent to the Station 
Officer of the Police station concerned who re¬ 
ported that there was an apprehension of a breach 
of the peace. On receipt of this report the learned 
Magistrate ordered the police to attach the pro¬ 
perty and put it to auction and deposit the money 
recovered in auction in Court. At the same time 
he ordered notices to be issued to both the parties ^ 
to produce evidence in proof of their respective 
possession on 19-12-1949. The order passedbythe 
learned Magistrate was no doubt not strictly in 
accordance with the provisions of S14o(l), Crimi¬ 
nal P. C. The applicants filed a written statement 
denying Sumra’s possession and alleging that they 
had been in possession of the plot and ha( J s0 ^ 
the crop. Both parties gave evidence BSjome 
factum of possession and the learned Ma J; lstra ^ 
after considering the evidence, came to the con 
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elusion that Sumra was in possession on the ma¬ 
terial date. He, therefore, ordered that the land 
in suit should remain in possession of Sumra till 
the applicants ejected him in due process of law. 
Although he made no reference to the existence 
of a danger of a breach of the peace in his pre¬ 
liminary order, he, in the final order passed by 
him, held that there was such danger. The appli¬ 
cants went up in revision to the learned Sessions 


j Judge who after a careful review of the entire 
* evidence on the record came to the conclusion 




that if the evidence is properly considered the 
conclusion should have been that the applicants 
and not Sumra were, in fact, in possession of the 
plot and had sown the crop. He, therefore, made 
this reference recommending that the order of 
the Magistrate be set aside and the property be 
put in possession of the applicants and the money 
recovered in auction be also paid to them. 

(2) I have heard the learned counsel for the 
parties and have come to the conclusion that no 
interference with the order of the Magistrate is 
called for. The learned counsel appearing for the 
applicants is unable to say that there was no evi¬ 
dence on the record in support of the conclusion 
arrived at by the Magistrate. All that he says i> 
that if the evidence were properly considered the 
only conclusion that could be arrived at was that 
the applicants were in possession. The learned 
Sessions Judge has pointed out certain circum¬ 
stances which in his opinion should have led the 
Magistrate to draw a different conclusion from the 
one he actually drew. It is quite possible that if 
I were sitting as a Court of Appeal I might have 
come to the same conclusion at which the learned 
Sessions Judge arrived; but I think in the exercise 
of revisional Jurisdiction this is not a proper 
thing to do. In cases under S. 145, Criminal P. C. 
a criminal Court does not finally decide the rights 
of the parties. It merely passes an order with 
the object of preventing the breach of the peace 
leaving one of the parties to have a declaration 
made from the proper Court as to his rights. Great 
weight should be attached to the opinion of the 
learned Magistrate who is answerable for the 
maintenance of peace in his jurisdiction as to whe- 

rvrLf er xf v a . danger of a breach of th * peace 
tofriiflLP s ? satisfled his order should be 

Whprf thar. th onl L upon very Strong grounds. 

tb !5 e was evidence in support of the con¬ 
clusion arrived at by the learned Magistrate his 
conclusions of. fact should not be disturbed 

EJ “ e no reason t0 interfere. I reject this 


reference. 
C/K.S. 


Reference rejected. 
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Party State V ‘ 113111 and others - Opposite 
Criminal Ref. No. 9 of 1951, D/- 17 - 1-1951 

<Uc»£ kaffir Seifhond.^ 

F* fonVare S ex2ute e d Sft. ^7 Censure 

2* a particular person shall keep the 

SSS?.*® bond cann °t be forfeited on the 
commission of an act involving a breach 

SuSS ? f aC ? beyond the jurisdiction of the 

tJatp t 5k Ing bond > ? nd no Magn¬ 
ate other than the one who passed the 

i* nde i s - 107 can act under S. 514 in 
A^nrf 1 * e £ ect a forfeiture. (Para 41 
Anno: Cr. P. C., S. 121 N. 3; S. 514 N 3 


Sita Ram, Go^. Pleader, holding brief of 
Asst. Govt. Advocate, for the State; H. G. Wal- 
fora, for Opposite Party. 

ORDER: This is a criminal reference under 
S. 438, Criminal P. C., by the learned Sessions 
Judge, Bara Banki. The case arises out of an 
application under S. 514, Criminal P. C. for 
forfeiture of the security bonds executed by 
ine opposite parties, Raja Ram, Ramanand and 
Sheoraj Bali. The bonds were executed in 
pursuance of an order of the learned Sub-Divi¬ 
sional Magistrate, Haidargarh, district Bara 
Banki dated 6-8-1947, in proceedings under S. 
107, Criminal P. C. The finding of the learned 
Magistrate was that on account of the strained 
relations between the aforenamed persons and 
one Ram Dayal, there was an apprehension of 
a breach of the peace and it was necessary to 
bind them down for the period of one year. 
The bonds were duly executed on C-8-1947. 


i. 


(2) Ram Dayal invoked the jurisdiction of 
the Sub-Divisional Magistrate, Haidargarh, un¬ 
der S. 514, Criminal P. C. on 10-8-1948. because 
Raja Ram, Ramanand and Sheoraj Bali were 
tried and convicted of offences under Ss. 323 
and 325, Penal Cede committed during the cur¬ 
rency of the bonds at village Tandpurwa, 
police station Safdarganj, tahsil Ramsanehi- 
ghat. The place where the incident leading to 
their conviction occurred was outside the 
jurisdiction of the learned Sub-Divisional 
Magistrate, Haidargarh and Ram Dayal’s ap¬ 
plication was. therefore, rejected. 

/ (3) The learned Sessions Judge is of the 
opinion that the Magistrate concerned was 
competent to forfeit the bonds of the opposite 
parties inspite of the fact that the breach of 
the peace complained of occurred elsewhere 
than within his jurisdiction. 

(4) Section 514, Criminal P. C. clearly pro¬ 
vides that when a bond has been taken by a 
Court, it is that Court alone or the Court of a 
Presidency Magistrate or of a Magistrate of 
ir.e first class that can determine whether or 
not the bonds had been forfeited. Section 121, 
Criminal P C. lays down the terms in which 
the bonds have to be executed. The section 
provides that bonds by person with respect to 
whom an order requiring security is made un¬ 
der S. 106 or S. 118 shall bind him to keep the 
peace or to be of good behaviour, as the case 
may be, and in the latter case, the commis¬ 
sion or the attempt to commit or the abetment 
of any offence punishable with imprisonment 
wherewr it may be committed is a breach of 
the bond. A bond for good behaviour is thus 
lorieited by the commission of ‘any offence’ 
wherever it may be committed’ but in cases 

l re | ec V" ty ‘ s . ta . ken and bonds are executed 
d . ar ?' Criminal P- C. to ensure that a 

Soffit" P .l rSOn - sha11 kee P the P ea oe the 
,s oth , envise , for there the bond can be 
forfeited on the commission of an act involv- 

frfn nf b ^ C M° f - l f he P e , a ee within the jurisdic- 
tke Magistrate taking the bond, and no 
Ma^strate other than the one who passed the 

S P r der S ' i 07 ? an « ct under S - 514 - Crimi¬ 
nal P. c. in order to effect a forfeiture. This 

rrimfn U i Se c th o terms of the 1x50(1 under S. 107, 
Criminal P. C. are wholly different from the 

terms °f the bends taken from persons under 

Judee’ thiX n fh f P ‘- C ' T he learned Sessions 
11,81 m . so far as the bonds do 
^ririrt the executants from committing a 
breach of the peace within the territorial 
]^r f the Magistrate who passed the 
initial order, an offence committed anywhere 
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would amount to a breach. This view is con¬ 
trary to the scope and intention of S. 514 read 
with S. 121, Criminal P. C. 

(5) The learned Magistrate was in my opi¬ 
nion justified in refusing to act under S. 514, 
Criminal P. C. I, therefore, reject the refer¬ 
ence, 

C/D.H. Reference rejected. 
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AGARWALA AND 
CHATURVEDI JJ. 

Sita Ram Singh, Plaintiff-Applicant v. Gaya 
Prasad and others, Defendants-Opposite Party. 
Civil Revn. No. 599 of 1949, D/- 20-2-1953. 

(a) Debt Laws — U. P. Agriculturists Re¬ 
lief Act (27 of 1934), S. 1 — (U. P. Debt Re¬ 
demption Act (13 of 1940), S. 1). 

No doubt the Agriculturists’ Relief Act 
and the Debt Redemption Act do affect 
vested rights and in that sense they are 
retrospective. But they cannot affect the 
rights of mortgagees who had before their 
commencement ceased to be mortgagees and 
had become owners of the property in their 
possession. (Para 3) 

(b) Limitation Act (1908), Art. 148 — Start¬ 
ing time of limitation— (U. P. Debt Redemption 
Act (13 of 1940), S. 9.) — (Transfer of Pro¬ 
perty Act (1882), Ss. 60, 62). 

Though a mortgage may not be a self- \ 
liquidating mortgage in the first instance, 
it may become a self-liquidating mortgage 
at a later stage A e.g. by virtue of a statutory 
provision. The Debt Redemption Act in 
reducing the rate of interest and in provid¬ 
ing that the usufruct shall be calculated 
and its excess over the interest will be 
taken in satisfaction of the principal 
amount has in a way effected a revolu¬ 
tionary change in the terms of all subsist¬ 
ing usufructuary mortgages. In a sense, 
they may be said to have become self-liqui¬ 
dating mortgages. But the mortgages must 
be subsisting on the date on which the Debt 
Redemption Act came into force. If the 
right to redeem the mortgages had already 
expired before the Act came into force, 
there is nothing on which the Act will 
operate. AIR 1946 All 400; AIR 1953 All 
33, Distinguished. (Para 5) 

Anno: Lim. Act, Art. 148, N. 18; T. P. Act, 
S. 60, N. 52; S. 62, N. 11. 

Ambika Prasad, for Applicant; S. S. Varma, 
for Opposite-Party. 

CASES CITED: 

(A) (46) AIR 1946 All 400: 1946 All U 175 

(B) (’53) AIR 1953 All 33: 1952 All LJ 576 
ORDER: This is a plaintiff's application in 

revision arising out of proceedings under S. 12, 
U. P. Agriculturists' Relief Act (27 of 1934) read 
with S. 9, U. P. Debt Redemption Act (13 of 1940). 
The predecessors-in-interest of the applicant 
executed a usufructuary mortgage, which was 
sought to be redeemed in the present case, in the 
year 1855. One of the terms of the mortgage was 
that the profits were to be taken in lieu of interest. 
It was not a self-liquidating mortgage. The appli¬ 
cation under S. 12, U. P. Agriculturists' Relief 
Act read with S. 9 of the Debt Redempion Act 
was filed in the year 1943 and it was claimed 
that the entire mortgage money had been 
paid up by the usufruct, calculating the same 


in accordance with the provisions of S. 9, U. P. 
Debt Redemption Act. 

(2) ) The trial Court allowed the application and 
passed a decree in favour of the applicants hold¬ 
ing that the entire mortgage money had been 
paid up by the usufruct. In appeal it was held 
that the application was barred by time and 
consequently it was dismissed. In this applica¬ 
tion in revision the only point for consideration 
is whether the application of the applicants under 
S. 12, U. P. Agriculturists’ Relief Act, was time- 
barred. Article 148, Limitation Act provides a 
period of 60 years for redemption of a usufruc¬ 
tuary mortgage. The Article runs as follows: 

" 148 . Against a mortgagee to Sixty When the right to 

redeem or to recover posses- years redeem or to re. 

sion of immoveable property cover possession 

mortgaged. accrue?.” 

(3) A suit Tor redemption of the mortgage in 
dispute became barred in the year 1915, and by 
virtue of S. 28 Limitation Act the mortgagor 
having lost his right to have possession of the 
property by redemption, the title to the property 
became vested in the mortgagee and he became 
the owner of the property in 1915. It is not 
suggested that there was any provision for the 
mortgage becoming self-liquidating prior to 1915. 
The Agriculturists’ Relief Act and the Debt Re¬ 
demption Act came into force in 1935 and 1941 
respectively. They allow for redemption of the 
mortgages but there is nothing in the Acts to 
show that their provisions apply to mortgages, 
the r.ght of redemption of which had already been 
lost and the mortgagees had no longer remained 
mortgagees but had become owners of the pro¬ 
perty mortgaged. No doubt the Agriculturists’ 
Relief Act and the Debt Redemption Act do affect 
vested rights and in that sense they are retrospec¬ 
tive in so far as they affect the rights of the 
mortgagees in mortgages subsisting on the dates 
on which the Acts were passed, but they cannot, 
in our opinion, affect the rights of mortgagees who 
had before their commencement ceased to be 
mortgagees and had become owners of the property 
in their possession. 

(4) Learned counsel for the applicant has, 
however, relied on two decisions of this Court, — 
•Ram Prasad v. Bishambhar Singh’, AIR 1946 All 
400 (A) and — 'Parasram v. Bindeshari’, AIR 1953 
All 33 (B). Both these decisions are, however, dis¬ 
tinguishable. In ‘AIR 1946 All 400 (A)’ the mort¬ 
gage in suit was made in November 1881. The 
mortgage was by conditional sale. The ordinary 
period of limitation for redemption of a mortgage 
would have expired in 1941, i.e. after the com¬ 
mencement of the Debt Redemption Act. The 
document in that case was, therefore, a mortgage 
on the date on which the Debt Redemption Act 
came into force, and therefore that Act was ap¬ 
plicable to it. In ’AIR 1953 All 33 (B)’ the mort¬ 
gage in dispute was made in Jeth 1881, i.e. June 
1881. In that case also the limitation for 
redemption had not expired before the 
Debt Redemption Act came into force. The two 
cases are. therefore, distinguishable from the 
facts of the present case. 

(5) The law on the subject is clear. Under Art> 
148. Limitation Act the period of sixty years is 
provided both for the redemption of a mortgage 
and for recovery of possession of a mortgagea 
property. The period of limitation in the first cas 
begins ’from the time when the right to redeer £ 
accrues and in the second case begins when^ 
right to recover possession arises. Unless there 
is a term in the mortgage that it could noo be r 
deemed for a certain penod, the right to redeem 
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accrues on the execution of the mortgage. After 
60 years of the execution of the mortgage or after 
the expiry of the term when the right 
to redeem accrues, the right to redeem 
is barred. But in certain cases the right to re¬ 
cover possession of the mortgaged property may 
accrue later for instance, in a self-liquidating 
mortgage the right to recover possession of the 
property accrues when the mortgage money has 

{ been fully liquidated. On the satisfaction of the 
mortgage money, therefore, a fresh cause of ac¬ 
tion for the recovery of the mortgaged property 
without redemption accrues to the mortgagor. 
These two different cases, namely the right to re¬ 
deem and the right to recover possession are 
separately dealt with in the Transfer of Property 
Act. Section 60 deals with the right to redeem 
and S. 62 deals with the right to recover posses¬ 
sion. Though a mortgage may not be a self-liquidat¬ 
ing mortgage in the first instance, it may become 
a self-liquidating mortgage at a later stage, e.g. 
by virtue of a statutory provision. The Debt 
Redemption Act in reducing the rate of interest 
and in providing that the usufruct shall be cal¬ 
culated and its excess over the interest will be 
taken in satisfaction of the principal amount has 
in a way effected a revolutionary change in the 
terms of all subsisting usufructuary mortgages. In 
a sense they may be said to have become self- 
liquidating mortgages. But the mortgages must 
be subsisting on the date on which the Debt Re¬ 
demption Act came into force. If the right 
to redeem the mortgages had already expired before 
the Act came into force, there is nothing on which 
the Act will operate. 

(6) There is no force in this application. It is 
dismissed with costs. 

i, B/H.GP. Application dismissed. 
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DESAI J. 

Testate 3nd others ’ Accused-Applicants v. 

Criminal Revn. No. 1622 of 1951, D/- 27-4- 
1953. 

(a) U.P. Panchayat Raj Act (26 of 1947), S. 
1 — Bar of Magistrate’s jurisdiction. 

The jurisdiction of a Magistrate is can¬ 
celled by the Panchayat Raj Act only when 
a jurisdiction is vested in a Panchayati 
Adalat. Where, therefore, on the date on 
which the offence under S. 447, Penal 
Code was committed and even on the 
date on which the Magistrate convicted 
the applicants, there was no Panchayati 
Adalat which had jurisdiction to try the 
•case, the jurisdiction of a Magistrate to 
try it was not lost. (Para 2) 

<b) Uf. Panchayat Raj Act (26 of 1947), S. 
1 — Applicability. 

When an Act is in force in a certain 
area it only means that its provisions will 
be enforced there. But if the provisions of 
the Act do not bar the jurisdiction of a 
Magistrate in a certain area, the Act may 
be m force in that area as much as it likes, 
but the jurisdiction of a Magistrate will 
not be barred. (Para 4) 

<c) U.P. Panchayat Raj Act (26 of 1947), Ss 

f 2 > T Applicability. AIR 1951 All 414, Dis- 
semea from. 

The provision of S. 56 implies that there 
®* ists a J ?anchayati Adalat having jurisdic¬ 
tion. The applicability of Ss. 52, 56 etc. 


does not depend upon whether the ab¬ 
sence of a Panchayati Adalat’s jurisdic¬ 
tion over the area in which an offence is 
committed is temporary or permanent. If 
the jurisdiction of a Magistrate to try an 
offence of S. 447, I. P. C. committed in 
certain area is not lost, it is because the 
case is not covered by the provisions of 
Ss. 52 and 56. In this case, it was not 
covered by those provisions simply be¬ 
cause there was no Panchayati Adalat 
having jurisdiction to try the offence in 
that area. 1950 All LJ 564, Distinguished. 

(Paras 3, 4) 

G. Kumar, for Applicants; Aqiqi Hasan, for 
the State. 

CASES CITED: 

(A) (’50) 1950 All LJ 564 

(B) (’51) AIR 1951 All 414: 1950 All LJ 863 

ORDER: This is an application by Tunda 
etc. challenging their conviction under S. 447, 
I. P. C. by a Magistrate, 1st class. They plead 
that the learned Magistrate had no jurisdic¬ 
tion to try the case because the offence of S. 
447, I. P. C. is exclusively triable by a Pan¬ 
chayati Adalat. The land upon which the ap¬ 
plicants have been found guilty of trespassing 
is situated in village Dharampur which form¬ 
ed part of the territory of Bharatpur State. 
It was transferred to Uttar Pradesh and in¬ 
cluded in Mathura District by a notification 
dated 25-1-50. On 12-10-1950 the applicants 
a je said to have committed the offence. On 
23-6-1951, they were found guilty and convict- 

^ 7 b iV, he J eam n d Magistrate. After that on 
30-7-1951, the village Dharampur was includ¬ 
ed in a certain Panchayati Adalat. Till then 
there was no Panchayati Adalat having juris¬ 
diction over it. Panchayati Adalats had been 
formed in Mathura district previously, but 
X? ] vexe villages which were in- 

“J k he - distnct at the time when the 
Panchayat Raj Act was enacted. As village 
Dharampur was included in the district on a 
later date, its area was not included within 

t any Panchaya ti Adalat 
,u° 1 cons ‘der that on these 

facts the jurisdiction of the learned Magistrate 

ca .t e V s P ot barred by anything 
contained in the Panchayat Raj Act. 6 

„ (2) , 11 is clearly laid down in S. 52 of the 
Panchayat Raj Act that an offence of S. 447, 

of PanJ.h a CO i? mi A t !f1 , wi ^ n the jurisdiction 
£ anc b a yati Adalat, is to be exclusively 

sarifv b L h „ e r P ,? nxhayati Adalat. This neces- 
4 th g t ■ thera mus t exist a Pan- 
chayati Adalat having jurisdiction over the 

J55ted ,n Tf hl n h l p e °u enc f. of s - 352 is com- 
mittea. If no Panchayati Adalat has hppn 

constituted having jurisdiction over that area, 

m»S? n0 ^K be s .t id that ‘he offence was S 
within the jurisdiction of a Panchayati 

wS?L If - f a Panc hayati Adalat is constituted 
anH n L Cann ° h ? ve retrospective effect 
«* *£“*» can ? ot ’ even a *ter the consti¬ 
tution of the Panchayati Adalat, be said to 
have been committed within the jurisdiction 

of a th Mo£ a ? ch . ayatl Ada ! at - The jurisdiction 
of a Magistrate is cancelled by the Panchavat 

Act only when a jurisdiction is vested in 

a Panchayati Adalat. The Act certaJSy does 

N?iffiFh2? 0rt -*w aancel the jurisdiction of a 
v ? f thout cx f aUl ?g jurisdiction soitkJ 
where else. It purports simply to transfer thp 

AdaSt Ctl If {Ere 3 - Magis ‘ rat ® to a Panchayati 
Adalat. If there is no Panchayati Adalat in 
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existence, there cannot possibly be any 
transfer of the, jurisdiction and the Act does 
not at all purport to destroy the Magistrate’s ju¬ 
risdiction. The view that a Magistrate’s jurisdic¬ 
tion is destroyed without corresponding jurisdic¬ 
tion being created in some other authority has 
nothing to support it. On the date on which the 
offence was committed and even on the date 
on which the learned Magistrate convicted 
the applicants, there was no Panchayati Adalat 
which had jurisdiction to try the case. There¬ 
fore, the jurisdiction cf a Magistrate'to try it 
was not lost. 

(3) There is another provision which leads 

to the same conclusion and that is S. 56 cf 
the Act which reo.uires a Magistrate, at any 
stage of a case, to transfer it to a Panchayati 
Adalat having jurisdiction on his finding that 
it is exclusively triable by it. This implies 
that there exists a Panchayati Adalat having 
jurisdiction. If there does net exist any Pan¬ 
chayati Adalat, the case cannot possibly be 
transferred and the prevision would be mean¬ 
ingless. It is not that the Magistrate has to 
return the complaint to the complainant for 
presentation to a Panchayati Adalat;. a com¬ 
plaint can be returned to the complainant for 
presentation to a Panchayati Adalat even if 
no Panchayati Adalat exists having jurisdic¬ 
tion over it. As far as the physical act cf 
return is concerned, it can be performed. But 
the physical act of transferring the case to a 
Panchayati Adalat cannot be performed un¬ 
less there exists a Panchayati Adalat to re¬ 
ceive it. There is no provision in the Act deal¬ 
ing with the contingency of a case being 
triable exclusively by a Panchayati Adalat 
and there being no Panchayati Adalat in exist¬ 
ence to try it. It would have been an absurd 
position if the legislature created an offence 
ard Drovided no tribunal to try it. The Act 
contains no provision dealing with the situa¬ 
tion of there being no Panchayati Adalat to 
try a case exclusively triable by it because 
the scheme of the Act does not contemplate 
the possibility of such a contingency. In other 
words, the scheme of the Act is that the ju¬ 
risdiction of a Magistrate is lost only when a 
Panchayati Adalat is established having juris¬ 
diction‘to try it. . , » 

(4) It was said that the Act came into force 
in the whole state as scon as it was P asse ^* 
This does not at all advance the case oi the 
applicants. When an Act is in force in a certain 
area it only means that its provisions will be 
enforced there, that is, what is written in 
the Act will be applied to that area. The real 
question, therefore, is what is the interpreta¬ 
tion of the provisions contained in the Act. 
If they themselves do not bar the jurisdiction 
of a Magistrate in a certain area, the Act 
may be in force in that area as much as it 
likes, but the jurisdiction of a Magistrate 
will not be barred. It is not S. 1 or S. 2 of 
the Act that bars- the Magistrates jurisdic- 
tion; that is done by Ss. 52, 56 etc. The Act 
is in force in Lucknow city also but it will 
net be contended by anyone that the jurisdic¬ 
tion of a Magistrate to try an offence of b. 
447, I. P. C. committed in Luckncw is barred. 
It may be that a Panchayati Adalat will never 
be established in Lucknow city, but that . is 
no reason for distinguishing it from village 
Dharampur where there v/as no Panchayati 
Adalat in existence when the learned Magis¬ 
trate convicted the applicants. As far as the 
non-existence of a Panchayati Adalat is con¬ 


cerned, Dharampur stood in the same posi¬ 
tion as Lucknow on 23-6-1951. The applic¬ 
ability of Ss. 52, 56 etc. does not depend up¬ 
on whether the absence cf a Panchayati 
Adalat’s jurisdiction over the area in which 
an offence is committed is temporary or per¬ 
manent. If the jurisdiction of a Magistrate 
to try an offence of S. 447, I. P. C. committed 
in the city of Lucknow is nof lost, it is be¬ 
cause the case is not covered by the provi¬ 
sions of Ss. 52 and 56. It is not covered by 
those provisions simply because there is no 
Panchayati Adalat having jurisdiction to try 
that offence and that exactly was the case 
with regard to the offence of S. 447, I. P. C. 
committed by the applicants on 12-10-50. 

(5) Two authorities were cited before me. 

One is —State v. Badri*, 1950 All LJ 564 (A) 
and the other. — ‘Kirpa Ram v. Ram Asrey', 
AIR 1951 All 414 (B). The former is 

a decision of the learned Chief Justice. 
There a Panchayati Adalat had been 
established but no Sarpanch had been elect¬ 
ed by the Panches. As a Panchayati Adalat 
had been established, the jurisdiction of a 
Magistrate was lost and he could not try the 
case. The loss of jurisdiction depended upon 
the existence cf a Panchayati Adalat and not 
upon the existence or election of a Sarpanch. 
Therefore that case is to be distinguished 
from the present case. The other was a deci¬ 
sion of my learned brother Kidwai. There 
the facts were exactly similar to those here 
and my learned brother held that even 
though no Panchayati Adalat had been 
established the Magistrate had no jurisdic¬ 
tion to try the case. My learned brother has 
not discussed the language of Ss. 52 and 56. 
He has referred to S. 52 but not to the words 
“if committed within the jurisdiction of a 
Panchayati Adalat’*. They are material words. 
He has also referred to S. 56 but not to the 
words “transfer the case to a Panchayati 
Adalat having jurisdiction**. In the circum¬ 
stances, I think it can be said that I am net 
bound by that decision and with great res¬ 
pect to my learned brother, I dissent from it. 

(6) I hold that the learned Magistrate had 
jurisdiction to convict the applicants cn 23-6- 
51. The application is dismissed. 

A/H.G.P. Application dismissed. 
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MALIK C. J. AND 
V. BHARGAVA J. 


Daya Shanker, Applicant v. Commissioner, 
Agricultural Income-tax, U. P., Luckncw, Op¬ 
posite-Party. 

Misc. Case No. 38 of 1951, D/-1-4-1953. 


(a) U. P. Agricultural Income-tax Act, 1948 
1 of 1949), Ss. 15(3) and 44 — Rules under S. 
1, R. 22(2) — Period of notice. 

Rule 22 framed under the Agricultural In¬ 
come-tax Act provides that the period with¬ 
in which the return has to be made has 
to be soecified in the notice and it should 
not be less than thirty days nor more than 
forty-five days from the date of the deli¬ 
very of notice. Where the period specified 
in the notice is thirty days and the return 
is filed after thirty days although before 

expiry of forty-five days the return is fiiea 
beyond time. (P ara l) 
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(b) U. P. Agricultural Income-tax Act, 1948, 
(3 of 1949), S. 24(4) — Opposite party in pro¬ 
ceedings under. 

(Obiter): The opposite party in cases 
arising out of application under S. 24(4), 
should be the U. P. Government and not the 
Commissioner, Agricultural Income-tax, 
who is merely an appellate Court from an 
order made by the assessing authority. 

{ (Para 2) 

Surendra Nath Varma, for Applicant. 

MALIK, C. J.: This is an application under S. 
24, sub-s. (4). U. P. Agricultural Income-tax Act. 
1948 (Act 3 of 1949). Sub-section (4) of S. 24 
provides that: 

"If the Board reject the application under sub- 
s. ( 2 ) or refuse, to state the case on such appli¬ 
cation, the assessee may within three months of 
the communication of the order under sub-s. (3) 
apply to the High Court and the High Court 
may, if it is not satisfied about the correctness 
of the decision of the Board, require the Board 
to state the case and refer it and on receipt of 
such requisition the Board shall state and refer 
the case to the High Court.” 

The only point that the Board was called upon to' 
consider was whether the applicant had filed his 
return within time. Learned counsel has contend¬ 
ed that the Board as well as the assessing autho¬ 
rity were in error inasmuch as they thought that 
the period within which the return was to be 
made was thirty days but the period really was 
forty-five days. The facts are that a notice was 
issued under S. 15(3), Agricultural Income-tax Act 
requiring the assessee to file his return within 
thirty days of the date of delivery of notice. The 
notice was received by Baij Nath, cousin of the 
i applicant Daya Shanker, on 24-2-1949. No return 
was filed within thirty days and on 7-4-1949, the 
assessment was made. The assessee admitted that 
his cousin had handed over the notice to him but 
he said that his cousin did not mention the date 
on which the notice had been so given to him. It 
was pot till 9-4-1949, that the return was made 
and it was rejected as having been filed beyond 
time and on the ground that the assessment had 
already been made. Rule 22 framed under the 
Agricultural Income-tax Act provides that the 
period within which the return has to be made has 
to be specified in the notice & it should not be less 
than thirty days nor more than forty-five davs 
from the date of the delivery of notice. The period 
specified being thirty days in the notice given to 
the assessee the return was filed clearly beyond 
time. The order of the Board is, therefore, cor- 

KCi. 

(2) We may in this connection mention that a 
number of applications have been filed inthis 

2?'' rt “ n l e . r s - «(4), Agricultural Income-tax Act. 
The opposite party in such cases should be the 

!L£,u?. 0V ? r ? inent and not the Commissioner. 
Agricultural Income-tax, who is merely an appel- 

Court from an order made by the assessing 

authority. The office should take care to see that 

imn^!^£° m f? SS Oner ' Agricultural Income-tax, is 

016 appUcant should be required to 

J?® n ece jsary correction and notice should 
^ent the Standing Counsel for the U. P. Govern¬ 
ed SWSS®. > therefore, dismissed with 
costs which is assessed at Rs. 50 /-. 

B/G.M.J. _a 


Application dismissed. 


MALIK C. J. AND AGARWALA J. 

Keshab Chandra, Applicant v. Inspector of 
Schools and others, Opposite Parties. 

Civil Misc. Writ No. 245 of 1953, D/- 4-5- 
1953. 

t(a) Constitution of .India (1950), Art. 226 

— Person entitled to apply. 

Obiter: To hold that a student has 
a legal right to come to a Court cf law 
and require the head of the institution to 
justify his action where he has meted cut 
seme punishment or taken any discipli¬ 
nary action will be subversive of all dis¬ 
cipline in the schools and colleges. The 
High Court will not interfere in such mat¬ 
ters which are matters for the internal 
autonomy of educational institutions. 

ri nno i c - C> App. HI, Constitution" of 
India, Art. 226 N. 6. 

(b) Constitution of India (1950), Art. 22S 

— Any other purpose. 

Where an Inspector of schools passed 
an order of rustication against a student, 
for his alleged participation in a fracas 
m front of his school, without a report 
from the head of the institution and with¬ 
out an enquiry as to whether he did take 
part m the incident. 

Held, that the Officer had no jurisdic- 
tion to pass the order under para 96, U. 

P. Education Cede, 1936 Edn. in the ab- 
« ? f and further the order 

?£f. nd . ed p r m o» ples of natural justice in 

X* n h d ad wa b s ee s n et P a a s S Se d 

todTArt ™ n! 5 App - m ’ Constituticn of 

. R- F‘ Chatak, f 0r Applicant: Gooalii 
Parties ra ’ (Standing Counsel), for Opposite 

MALIK C J.: This case discloses rather 
an unfortunate state of affairs. On 12-9-1952, 
there was some trouble in front of a school 

3 “ K,R. Rastogi Higher Secondary 
School, Farrukhabad. One of the boys read 
mg m that School was the applicantKeshab 
Chamira, son of Mukta Prasad. He was n 

XII J h u class - In the fracas between 
the p° lic e and the students two Dolice offi¬ 
cers received seme injuries. A renort wa<? 

200 d students ff? > tati ° n that abcut 150 to 
hi.t * had taken part in the incident, 
but their names were not mentioned The 

only name given 1 in the report was that of i 
Shukla!" ° £ thC S3id School> Suresh Chandra 

(2) Whether the students of this particular 

had t ? ken ■>“* ■" the’ frS a„ j 

were > 1S cot a matter about which 
£l Ca V*? ress an y opinion. We have been 
informed that there is a case pending against 

in «“> Court of the Magistrate! 

. °" 9-10-1952, even before the students 

>vw-« ad .- been ,. arrested b ad been put up for 
identification the Inspector of Schools nasserf 

S°fa number ofbo, s P (g 
16-9-1952, the applicant was arrested but h& 
r f leased on ba il the same day. On 6-12- 

oS 2, iin*m^ ^ Up for iden tification but no 
one identified him as among those who hart 

taken part in the affray. 15 the affldSSlf in 

support of the application it is a SeSue3 
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that the applicant was never sent for or interro¬ 
gated by the Principal of the School in con¬ 
nection with the incident and the Principal 
did not make any report against the appli¬ 
cant to the Inspector of Schools. It is further 
mentioned that neither the Director of Edu¬ 
cation, nor the Inspector of Schools .made 
any enquiries before rusticating^ the applicant 
and some other boys on 9-10-1952. As a mat¬ 
ter of fact in the rustication order even the 
name of the boy was not correctly given 
He was described as Kishan Chandra, son of 
Mukta Prasad, though his name is Keshab 
Chandra, son of Mukta Prasad. 

(4) Notice of this application was issued to 
the opposite parties which included the Ins- 
oector of Schools, Farrukhabad; the Director 
of Education, Uttar Pradesh; the Beard of 
High School and Intermediate Education, U. 
P.; and the Principal, K. R. Rastogi Higher 
Secondary School, Farrukhabad; and no 
counter-affidavit has been filed on their behalf. 
We must, therefore, take it that the facts given 
in the affidavit in support of the application 
are correct. It would then mean that without 
any enquiry whatsoever either by the head 
of the institution or by the Inspector of 
Schools or by any authority higher than him 
the applicant was rusticated, probably be¬ 
cause of some private information of which 
we know neither the source, nor the nature. 


(5) It is not necessary for us in this case 
to go into the question whether a student 
reading in an educational institution has any 
legal right to continue to read in that insti¬ 
tution or whether any disciplinary action 
taken by the head of the institution or those 
in charge of maintenance of discipline can 
be made subject to scrutiny in a Court of 
law. To hold that a student has a legal right 
to come to a Court of law and require the 
head of the institution to justify his action 
where he has meted out some punishment or 
taken any disciplinary action will be subver¬ 
sive of all discipline in our schools and col¬ 
leges and we must not, therefore, be deemed 
to have countenanced any such suggestion by 
this order. As a matter of fact in more than 
one case we have observed that this Lourt 
will not interfere in the internal autonomy of 
educational institutions. 

(6) In this case, however, that question 
does not arise. No disciplinary action has 
been taken by the Principal who is primarily 
responsible for maintenance of discipline in 
the institution. The Inspector of Schools is 
an officer appointed by the Government to 
supervise the work of those who are in charge 
of these institutions and he is bound by cer¬ 
tain instructions issued by the Government 
as to how he has to conduct himself in the 
discharge of his duties. Under Para 96 of the 
Educational Code of Uttar Pradesh, 1936 Edi¬ 
tion, the head of an institution has been made 
responsible for maintenance of discipline and 
has been given the right to punish and even 
expel a boy from a school or college. In very 
serious cases where the student deserves 
severer punishment than he can inflict, i.e. 
where a student has not only to be expelled 
from the school or college but his admission 
in any other institution has to be debarred a 
Teport has to be made to the Inspector of 
Schools who passes an order debarring his ad¬ 
mission in any other institution for a specific 
period. In this case the Principal took no ac¬ 


tion. He made no enquiries. The Inspector 
never directed him to take any steps. They 
made no inquiries and yet they rusticated 
the boy. In the circumstances disclosed in 
the affidavit we think that the Inspector was 
not justified in passing the order that he did. 
His action violates all principles of natural 
justice. He seems to have been very hasty in 
his action and he passed the order without 
even calling for a report from the Principal 
as to whether the boy had really taken part 
in the incident or not. The order being in 
contravention of para 96 of the Educational 
Code and not having been made on a report 
of the Principal, the Inspector of Schools had 
no power to make it. 


i 


(7) The result, therefore, is that we allow 
this writ application and set aside the order 
of rustication passed by the Inspector of 
Schools on 9-10-1952. 


(8) Before we leave this case, however, we 
may mention that on behalf of the learned 
Standing Counsel the question of jurisdiction 
of this Court in passing the order under Art. 
226 of the Constitution, when the rustication 
order was passed by the Inspector of Schools 
in contravention of the provisions of para 96 
of the Educational Code and not by the Prin¬ 
cipal was not raised and we have, therefore, 
not considered that question. Learned Stand¬ 
ing Counsel pointed out that if the order of 
expulsion had been passed by the Head of 
the Institution or by the Inspector of Schools 
in accordance with the provisions of Para 96 
of the Educational Code he would have rais¬ 
ed the point that Art. 226 could not be invok¬ 
ed by the applicant for the quashing of the 
order. 

(9) We do not think that it is a case in 

which we should make any order as to costs. 
A/M.K.S. Petition allowed. 
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RAGHUBAR DAYAL AND MUKERJI 

JJ. 


J. K. Iron and Steel Co., Ltd. Kanpur, Ap¬ 
plicant v. Labour Appellate Tribunal of India 
and others, Opposite Parties. 

Writ Appln. No. 337 of 1952, D/-9-4-1953. 
(a) Industrial Disputes—U. P. Industrial Dis¬ 
putes Act (28 of 1949), Ss. 3. 4, 8 — Govt. 
Order No. 615 (LL)/XVin-7(LL)/51, D/-15-3- 
1951, Cl. 10 and Govt. Order No. 3092 (T.D.) 
XVIII-28 (T.D.)/1951, D/- 28-6-1951 Cl. 16 
— Power of Governor to extend time. 


Clause 16 of G. O. No. 3092 authorising 
Adjudicator and Tribunal to hear dispute 
and pronounce its decision within 40 days 
(excluding holidays) from date of refer¬ 
ence i.e. 28-6-1951 — Period of 40 days 
extended up to 15-9-51 and again up to 
30-9-1951 and lastly up to 1-11-1951 by 
orders dated 31-8-51, 24-9-51 and 17-10- 
1951 respectively — Award by adjudi- 
cator made on 1-11-1951 — Appeal against 
— Tribunal modifying it — Writ applica¬ 
tion bv employer on ground that ad JUdi- 
cator became ‘functus officio’ after 14-8- 
1951, when the period of 40 days expired 
and that, therefore, the Governor could 
not extend the period as the effect oi 
such order would amount to reviving the 
right of the adjudicator to make an 
award — Extension held valid it being 
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not necessary that such orders should 
have been passed before the expiry of 
the period which was sought to be ex¬ 
tended — The adjudicator held remains 
seized of the references till he makes his 
award or till the reference to him is with¬ 
drawn by the Governor, and that so long 
as he remained seized cf reference, Gov¬ 
ernor could make order extending period 
of decision and thus making him compe¬ 
tent to make award — No valid objection, 
held could be taken to adjudicator’s making 
award within anv such extended periods. 

— (Ss. 508, 514 and 521 of Civil P. C. 
(1882) compared). Case law reviewed. 
AIR 1051 All 181 (FB); (1818) 106 E. R. 
146; (1903) 2 Ch. 394, Distinguished. 

(Paras 6, 8, 12) 

(b) Words and Phrases — “To extend” and 
“to enlarge”. 

To extend a certain period is the same 
thing as to enlarge that period. The words 
"to extend” and "to enlarge” are syno¬ 
nymous. Whenever any period fixed for 
doing a certain thing is extended, the ex¬ 
tension would commence from the point 
of time when the earlier period ends. 

(Para 9) 

(c) Industrial Disputes — U. P. Industrial 
Disputes Act (28 of 1949), S. 6 (1) — Autho¬ 
rity of adjudicator. 

Under the provision the adjudicator is 
bound to make an award unless the refer¬ 
ence to him has been revoked, and in 
case he fails to pronounce the award with¬ 
in the time allowed, he should take steps 
to have the necessary period extended. 

(Para 11) 

<d) Constitution of India, Art. 226 — Scope. 

The writ of certiorari, which is in the 
discretion cf the Court to issue under 
Art. 226, should not be issued ordinarily 
in cases where the applicant had failed to 
urge the grounds on which he claimed a 
writ cf certiorari before the other Tribu¬ 
nals where he could have nroperly urged 
the grounds, unless he could show that 
he was unaware of those grounds when 
the matter was before the other Tribunals. 
Case law considered. (Para 24) 

(e) Industrial Disputes — U. P. Industrial 
Disputes Act (28 of 1949), S. 6(1) — G. 0. No. 
3092 (T.D.) XVm-28 (T.D.)/1951, D/- 28-6- 
1951 — Powers of Adjudicator and Tribunal 
— (Constitution of India, Art. 226). 

Under the Act or the Order, the adjudi¬ 
cator or the Appellate Tribunal was not 
restricted with respect to the matters 
which should be taken into consideration 
by them in coming to a conclusion on 
the question referred about the justifiabi¬ 
lity of the retrenchment of the workmen. 

Held that neither the adjudicator nor the 
Appellate Tribunal exceeded their jurisdic¬ 
tion in taking into consideration the 
various points they did consider in arriv¬ 
ing at the conclusion and no case was 
made out for the issue of a writ in the 
nature of certiorari quashing them. 

(Paras 25, 26) 

G- S. Pathak and R. S. Pathak, for Appli¬ 
cant, S. C. Khare, for Opposite Party. 
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RAGHUBAR DAYAL J.: This is an applica¬ 
tion under Art. 226 of the Constitution, for the 
issue of a writ in the nature of certiorari to quash 
the award dated 1-11-1951 and the order dated 
4-7-1952, of the Labour Appellate Tribunal. 

(2) The petitioner is the J. K. Iron and Steel 
Co., Ltd., having its registered office at Kam ln 
Tower, Kanpur. It dispensed with the services of 
128 workers on 15-5-1951 and served on them a 
notice to this effect: 

"Consequent to transfer of the Rolling Mill to 
Calcutta and want of scrap to work furnace 
department in full, the services of the persons as 
per list attached are dispensed with from today. 
Their wages and other dues in full settlement 
will be paid after 2 P.M.” 

The dismissal of the workers was challenged on 
their behalf by the Secretary, Iron and Steel 
Mazdoor Union, Kanpur. 

(3) On 28-6-1951, the Governor in exercise of the 
powers conferred by Ss. 3, 4 and 8, U. P. Industrial 
Disputes Act, 1947 (U. P. Act No. 28 of 1949) & in 
pursuance of the provisions of cL 10 of Govern¬ 
ment Order No. 615 <LL)/XVIII-7(LL>/51, D/-15- 
3-1951, subsequently to be referred to as the Order, 
referred this industrial dispute, between the peti¬ 
tioner firm and its workmen, to Sri J. N. Singh, 
Additional Regional Conciliation Officer, Kanpur, 
for adjudication. The matter in disDute was ex¬ 
pressed thus in G. O. No. 3092(TD)/XVm-28 
(TDl/1951 dated 28-6-1951: 

"Whether the retrenchment of the workmen 
given in the Annexure by Messrs. J. K. Iron and 
Steel Co., Ltd., Kanpur is unjustified? If so, to 
what relief are the workmen entitled?" 

Clause 16 of the Order reads: 

"The Tribunal or the Adjudicator shall hear the 
dispute and pronounce its decision within 40 days 
(excluding holidays observed by Courts subordi¬ 
nate to the High Court) from the date of re¬ 
ference made to it by the State Government, and 
shall thereafter as soon as possible supply a copy 
of the same to the parties to the dispute, and 
to such other persons or bodies as the State 
Government may in writing direct. 

Provided that the State Government may ex¬ 
tend the said period from time to time.” 

The period of 40 days commencing from the 28th 
June terminated on the 14th August. The Gover¬ 
nor, however, extended the period for the decision 
of the adjudicator upto September 15, by an 
order dated the 31st August, again to September 
30, by an order dated 24th September and lastly 
upto 1-11-1951, by an order dated 17-10-1951. It will 
be noted that these orders extending the period for 
the decisions of the adjudicator were made after 
the expiry of the earlier periods and not before 
the expiry of those periods. . , 

(4) The adjudicator made his award on l-ll- 
1951. 

(5) Against this award both the parties to the dis¬ 
pute filed appeals before the Labour Appellate 

TrthjJP 8 * Pi- 1116 Trlbunal modified the 

award, holding that the retrenchment was wholly 
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unjustified and that the case was only a case for 
"play off” under Standing Order 16(a), and order- 
ing that they be reinstated and be given their full 
wages for the period above 12 days in every 
calendar month during which they were not allowed 
to work and were unemployed. It is against this 
order that this writ of certiorari is sought on the 
grounds that the award of the adjudicator was 
without Jurisdiction inasmuch as the various ex¬ 
tensions of the period for his decision were ordered 
after the expiry of the earlier period specified for 
the making of the award and that the adjudicator 
or the Appellate Tribunal had no jurisdiction to 
order that the workmen should be played off un¬ 
der the Standing Order 16(a), particularly when 
there was a genuine shortage of material for a long 
period. 

(6) Mr. Pathak, appearing for the petitioner, 
urges that the adjudicator became ‘functus officio’ 
after the 14th August 1951. when the period of 40 
days, commencing from the date of reference, ex¬ 
pired and that, therefore, the Governor could not 
extend the period for making the award by an 
order passed subsequent to 14-8-1951, as the effect of 
such order would not be the mere extension of the 
period for decision which had expired, but would 
amount to reviving the right of the adjudicator 
to make an award, a right which had ceased to 
exist on the expiry of the period of 40 days. In 
support of this contention reliance was placed on 
the cases of — ‘Brooke v. Clarke’, (1818) 106 E. R. 
146 (A); — ‘In re Macintosh and Thomas’, (1903) 
2 Ch. 394 (B); — 'Strawboard v. Gutta Mill Workers 
Union’, AIR 1953 SC 95(C) and — ‘State v. Ram 
Kishan*, AIR 1951 All 181 (FB) (D). 

(7) It Is contended by Mr. Khare, for opposite 
party no. 4, that the power of the Governor to 
extend the period for the making cf the award 
under cL 16 of the Order is not limited by any 
expression to the effect that such order should 
be passed before the termination of the period 
originally fixed or subsequently enlarged by an 
order made before the expiry of the original period 
or the extended period and that, therefore, the 
various orders extending the periods for making 
the award were valid orders and the adjudicator 
could, therefore, make the award upto 1-11-1951, on 
which date he did actually make the award. He 
relies in his support on the cases of — ‘Har Narain 
Singh v. Bhagwant Kuar\ 13 All 300 (PC) (E>; — 
‘Ram Manohar v. Behari Misr’, 14 All 343 (F>; — 
‘Lord v. Lee’, (1868) 3 Q B 404 (G) — ‘Denton v. 
Btrong*. (1874) 9 QB 117 (H) and — ‘May v. Har- 
court’, (1884) 13 QBD 688 (I). 

(8) We have considered all that had been urged 
on behalf of the parties and are of opinion that 
the various orders extending the period for the 
making of the award by the adjudicator were valid 
orders, it being not necessary that such orders 
should have been passed before the expiry of the 
period which was sought to be extended. 

(9) To extend a certain period is the same thing 
as to enlarge that period. The words “to extend’’ 
and “to enlarge” are synonymous. Whenever any 
period fixed for doing a certain thing is extended, 
the extension would commence from the point of 
time when the earlier period ends. The conten¬ 
tion, therefore, that there can be no extension when 
a period already fixed has come to an end in view 
of what is implied by the term “extension” is not 
of any significance when it is not disputed that 
extension can be made after the expiry of the 
period in cases where the provision authorising 
the making of orders extending certain periods 
uses an expression that such orders could be pass¬ 
ed before or after the expiry of the earlier period. 
Such an expression only makes it clear that the 
order of extension can be passed at any time, but 


cannot give a different meaning to the word “ex¬ 
tension”. The argument, therefore, for the peti¬ 
tioner based on the implications of the word “ex¬ 
tension” to the effect that only what exists can be 
extended is not sufficient for arriving at the con¬ 
clusion that the orders about extension must be 
passed prior to the expiry of the earlier period. 
The provision in cl 16 is in most general terms. 

It does not limit the power of the Governor to 
order the extension within the period to be ex¬ 
tended. but empowers him to extend the period 
from time to time. In the absence of any such 
limitation, we are not prepared to narrow down 
the interpretation of this provision and to hold 
that the Governor must exercise his power of ex¬ 
tending the period before its expiry. 

(10) Such an order of extension merely substi¬ 
tutes the extended period for the period of 40 days 
in the main provision of the clause. It has nothing 
to do with the right of the adjudicator to ad¬ 
judicate on the matter referred to him. There is 
nothing in the order with respect to the revival 
of his right to adjudicate. There is nothing in 
cl. 16 or in any other clause of this Order which 
provides that the right of the adjudicator to make 
an award will cease after the expiry of 40 days. 

In the absence of any such expression with res¬ 
pect to the cessation of the adjudicator’s power 
or right to decide the dispute, it appears to us that 
it would be wrong to say that the adjudicator 
ceases to be an adjudicator or that his right to 
adjudicate ceases. Clause 10 of the Order em¬ 
powers the Governor to refer any industrial dispute 
to an adjudicator for decision. The referring order 
dated the 28th June mentions that it is made in 
pursuance of the provisions of cl. 10 of the Order. 
The adjudicator derives his right to adjudicate on 
the dispute referred to him from the referring 
order made in pursuance of the powers conferred , 
on the Governor under cl. 10 of the Order. He 
does not derive his power to adjudicate upon the 
dispute under any provision of cl. 16 of tne Order. 
The provisions of cl. 16 simply deal with procedural 
matters and provide for the adjudicator’s hearing 
the dispute and pronouncing his decision within 

a certain period, which in every case is to be at 
least of 40 days, as mentioned in the clause and 
which period can be extended by the State Govern¬ 
ment. Expiry of any such period, therefore, has 
no effect on his right to decide the dispute. That 
right does not come to an end after the expiry ot 
40 days. He cannot exercise the right to pro¬ 
nounce the award once the period allowed for 
making the award has expired, but if that period 
is extended subsequently, with the result that the 
extended period would be deemed to be the origi¬ 
nal period fixed, the adjudicator can exercise his 
powers and pronounce his award. Clause 13 em¬ 
powers the Governor to withdraw any such re¬ 
ference. There is nothing in the Order providing 
for the adjudicator’s returning the reference un¬ 
decided to the Governor in case he could not 
deliver the award within the time allowed. Section 
6(1), U. P. Industrial Disputes Act reads: 

“When an authority to which an industrial dispute 
has been referred for adjudication has com¬ 
pleted its inquiry, it shall, within such time as 
may be specified, submit its award to the State 
Government.” 

(11) Clause 16 of the Order says that the ad¬ 
judicator shall, after recording necessary evidence, 
make the award within 40 days. It would appear 
from these provisions of the Act and the order 
and from the absence of any provision suggesting 
the return of the reference by the adjudicator, in 
case he could not pronounce the award within tne. 
period allowed, that the adjudicator is bound to ( 
make an award unless the reference to him nns 
been revoked, and that in case he fails to pro- 
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nounce the award within the time allowed, he 
'should take steps to have the necessary period 
extended. 

(12) We, therefore, construe these various provi¬ 
sions to mean that the adjudicator remains seized 
of the reference till he makes his award or till the 
reference to him is withdrawn by the Governor, 
and that so long as he remains seized of the re¬ 
ference, the Governor can make an order extend¬ 
ing the period of decision and thus making him 

competent to make the award. No valid objection, 
therefore, can be taken to the adjudicator's making 
the award within any such extended periods. 

(13) Section 508, Civil P. C., Act 14 of 1882, pro¬ 
vided for the Court’s referring a matter to an 
arbitrator and enjoined its fixing such time as it 
thought reasonable for the delivery of the award 
and for specifying such time in the order. Sec¬ 
tion 514 authorised the Court, in certain circum¬ 
stances, either to gTant further time, and from time 
to time to enlarge the period for the delivery of 
the award, or make an order superseding the arbi¬ 
tration. Section 521 provided that no award would 
be valid unless made within the period allowed by 
the Court. 

(14) In the case of — *13 All 300 (PO (EV the 
order referring the matter to the arbitrator did 
not specify the period within which the award was 
to be made but fixed a date for the disposal of 
the case which implied that the award was to be 
made before that date. The award was not made 
within that date. The Court, however, extended 
the periods for the delivery of the award succes¬ 
sively making such orders of extension some time 
beyond the expiry of the period fixed earlier. The 
award was, however, made on a date beyond the 
last date of the period fixed by the last order of 

li extension. The award was set aside in view of 
- ‘ the provisions of S. 521. Their Lordships of the 
Judicial Committee of the Privy Council observed 
at page 304: 

“When once the award was made and delivered 
the power of the Court under s. 514 was spent 
and although the? Court had the fullest power 
to enlarge the time under that section as long 
as the award was not completed, it no longer 
possessed any such power when once the time 
was passed." 

The observations, therefore, mean, though it is not 
so expressed explicitly, that the Court was com¬ 
petent to extend the period within which the award 
was to be delivered even after the expiry of the 
earlier period as had happened in that case on 
some occasions, and that this power was limited bv 
one consideration alone and that was that the 
order of extension must be made prior to the deli¬ 
very of the award. This limitation was found as 
a result of the provisions of S. 521 and not of 
S. 514, as would appear from the observations of 
the Supreme Court in — ‘AIR 1953 SC 95 (C)\ It 
was observed in column 2 at page 96: 

ord .® r to effect to S. 521 the Judicial 
Committee had to confine the exercise of the 
power to extend the time given to the Court by 
S. 514 to a point of time before the award had 
been made. * 

£* ““ of , - ' I4 All 343 (F), Just followed the 
5*rlvy Council case. 

(15) In the case of — ‘(1868) 3 Q B 404 (GV an 
agreement of reference to arbitration was mad" 
and signed on 8-8-1866. It mentioned no time for 

wm&fJSJi 6 a ^ ard - ■n* arbitrator entered 
preference at once and made his award 

SJf’«^ dge ’f order *“ obtained to the 

t J me for 1116 arbi trator to make 
J* enlarged till the 15th of March 

a * ard was taken up bn the 14th 
| March and was in favour of the plaintiff. Section 


15, Common Law Procedure Act, 1864, (17 & 18 
Vic., c. 125) reads: 

"The arbitrator acting under any such document 
or compulsory order of reference as aforesaid, 
or under any order referring the award back, 
shall make his award under his hand, and (un¬ 
less such document or order respectively shall 
contain a different limit of time), within three 
months after he shall have been appointed and 
shall have entered upon the reference, or shall 
have been called upon to act by a notice in 
writing from any party; but the parties may by 
consent in writing enlarge the time for making 
the award; and it shall be lawful for the superior 
Court of which such submission, document or 
order is or may be made a rule of the Court, 
or for any Judge thereof, for good cause to be 
stated in the rule or order for enlargement 
from time to time to enlarge the term for mak¬ 
ing the award." 

It was held that the Judge had power to enlarge 
the time after the award had been made and 
that the effect of the enlargement was the same 
as if it had been made by consent of the parties, 
viz., to ratify what had been previously done by 
the arbitrator without authority, and that the 
award was therefore valid. Blackburn J. observed 
at page 409: 


"I am, therefore, clearly of opinion that the 
section gives power to the Judge to enlarge the 
term for making the award at any time, and 
under any circumstances in which he thinks 
there is good cause for his intervention, (of 
course he would not grant an order if he saw 
that injustice might be done thereby), and the 
effect of the enlargement is the same as if it 
had been by the parties; it amounts to a ratifi¬ 
cation and is, as if the enlarged time had been 
originally in the submission.” 

Mellow J. observed at page 410: 

“. b ut I may say that the very form of 

expression used in S. 15 shows that the object 
was to put the parties and the arbitrator in the 
same position as if the original submission had 
contained the enlarged time, so that the arbi¬ 
trator should during the whole time be clothed 
with the same authority as that originally given 
to him though for a shorter period." 

Lush J. observed at page 411: 

"No limit of time is given within which the 
Judge may enlarge the time, and he is not 
Imuted to the time within which the arbitrator 
himself could enlarge it, even although it be 
said in the submission that the arbitrator shall 
make his award on or before a certain date, 
if that is so. it cannot be any obstacle to the 
Judges power that the arbitrator in the interval 
has done something which is at the time a 

tw ^ IJP® , mea ning of the statute 
is mat when the order is once made, it annexes 
to the time originally limited all the intervening 
time and such further time as the order 
expresses.” 

case was followed in — ‘(1874) 9 OB 

mentfS^Wrt! 1 016 submission to arbitration 
mentioned that the award was to be made within 

a month or within such further time (not ex¬ 
ceeding three months from the date of the sub- 

88 , the • arbitrator enlarge toe 

QBD ?88 ,a ?D agam m 016 Case of — ‘(1884) 13 

(17) Mr. Patoak submits that all these case* 
related to arbitration and that as the parties thS! 
selves could enlarge the period during which the 
”£“5^ “UW tfje the award, 
law allowing the Court to enlarge the time for 
the delivery of toe award were construed in that 
» j? *** «» Parties coidd ?nl£g e 
the period during which the arbitrator wasto 
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give an award, but that consideration could not 
have been of any importance if the provisions 
empowering the Courts to extend the time could 
not be legally interpreted to mean that the order 
extending the time could be made even after the 
expiry of the period. It is only when the expres¬ 
sions to be interpreted are capable of more than 
one meaning that their true meaning is deduced 
with reference to other matters having a bearing 
on the point. Mr. Pathak also submits that the 
Court under Ss. 508 and 514, Civil P. C. of 1882 
had the power to fix the initial period for the 
delivery of the award and had the power to 
enlarge that period and that, therefore, the ex¬ 
pressions empowering the Court to extend the 
time could be interpreted differently from the 
provisions empowering the State Government to 
extend the time fixed in clause 16 of the Order 
for the delivery of the award by the adjudicator. 
We do not see any good reason for this consi¬ 
deration affecting the interpretation of the ex¬ 
pression in Cl. 16 empowering the State Govern¬ 
ment to extend the period from time to time. 

(18) The case reported in — 'AIR 1953 S C 95’ 
(C), in which the Supreme Court held that the 
adjudicator became ‘functus Officio’ after the ex¬ 
piry of the time, related to the adjudicators 
making an award after the date which had been 
specified in the order of reference and in circum¬ 
stances when there was no provision in the Act 
or in the order notified under its provisions about 
extending the period originally specified. It was 
observed in Column II, page 97: 

“In view of the language of S. 6 of the U. P. 
Act and in the absence of a rule like the pro¬ 
viso to R. 16 referred to above it must follow 
that the State Government had no authority 
whatever to extend the time and the adjudi¬ 
cator had become functus officio on the expiry 
of the time specified in the original order of 
reference and therefore the award which had 
not been made within that time must be held 
to be without jurisdiction and a nullity as con¬ 
tended by Dr. Tek Chand.” 

In the absence of any provision for extending the 
period for the making of the award it must follow 
that the adjudicator’s power to adjudicate comes 
to an end at the expiry of -.the period. The same, 
however, cannot be said when there is provision 
for extending the period unless such a provision 
limits the time for making the order of extension 
within the period sought to be extended, because 
in that case that power of extending the period 
could not be exercised after the expiry of the 
period fixed earlier. 

(19) The case of — ‘AIR 1951 All 181 (FB)’ (D) 
referred to an Act ceasing to be in force after the 
period expressed for its enforcement, and it was 
held that once the Act had ceased to operate, any 
order passed subsequently for the continuation of 
that Act would be invalid. As already mentioned, 
there is nothing in the U. P. Industrial Disputes 
Act or the order dated 15-3-1951, which provides 
that the adjudicator’s power to adjudicate ceases 
on the expiry of the period of forty days men¬ 
tioned in clause 16 of the order. This case, there¬ 
fore. is not of any help. 

(20) In — ‘(1818) 106 ER 146’ (A), an author’s 
right of copyright had come to an end before the 
enactment of another Act which granted the right 
of copyright for the lifetime of the author in case 
the author was alive at the expiry of twenty-eight 
years after the first publication. It was in this 
setting that Lord Ellenborough C. J., said at 
page 148: 

“The word ‘extension* imports the continuance 
of an existing thing and must have its full 
effect given to where it occurs.... and It seems 
to me that predicating the purpose to be to 


benefit the author by the extension of his right 
in adopting a very different idea from recreating 
an expired right. The word ‘extension’ is too 
strong for me to grapple with; and if the Court 
were to get rid of its operation, a great public 
injury would be effected by calling back a right 
that, by lapse of time, had become extinct." 

It may be noted that on the cessation of the 
author’s right of copyright at the expiry of twenty- 
eight years after the first publication any person • 
was free to publish that work, and if a different 
interpretation had been given, it would have 
meant divesting the public in general of a right 
which had accrued to them on the extinction of 
the right of copyright in the author at the expiry 
of twenty-e ght years after the first publication. 
This case is also distinguishable as there the 
right had ceased while in the present case, as 
already mentioned, the right or power of the 
adjudicator to decide had not come to an end. 

(21) In the case of — ‘(1903) 2 Ch 394’ (B) 
an order of the Court authorised the taxing 
Master to make his certificate in a month unless 
the said Master extended the time to enable him 
to make the certificate, and provided that, in 
default of the Taxing Master’s making of the 
certificate within such time, that order would be 
of no effect. The taxing Master's right to pro¬ 
ceed with the matter after a month was questioned. 
Byrne J. observed at p. 401: 

“I think that the force of the words ‘or this 
order is to be of no effect' destroys the pro¬ 
ceeding altogether: that there is no longer a 
proceeding under which the taxation can take 
place, and that the power to enlarge the time 
is meant to be power to enlarge the time while 
there is a pending matter. But for the final 
words 'or this order is to be of no effect’ I think 
the order would be a substituting order and the** 
time could be extended.” 

These observations, to our mind, do not support 
the contention for the petitioners. There is nothing 
in the provisions of the Order to the effect that 
the reference to an adjudicator under para. 10 
would be of no effect if the adjudicator did not 
make his award within the period of forty days 
specified in para. 16. When the judgment of 
Byrne J. went in appeal it was reversed on the 
ground that sub-rule 57 of R. 27 of O. 65 autho¬ 
rised the Taxing Master to extend the time even 
after the expiry of the time fixed in that order. 
This sub-rule reads: 

“The Taxing Officer shall have power to limit 
or extend the time for any proceeding before 
him, and where, by any general order, or any 
order of the Court or a Judge, a time is appoint¬ 
ed for any proceeding before or by a Taxing 
Officer, unless the Court or Judge shall other¬ 
wise direct, such officer shall have power from 
time to time to extend the time appointed 
upon such terms, if any. as the justice of the 
case may require, and although the application 
for the same is not made until after the expira¬ 
tion of the time appointed, it shall not be 
necessary to make a certificate or order for this 
purpose, unless required for any special pur¬ 
pose.” 

Romer L. J. observed at page 408: 

“First it is said that under the very terms oi^: 
the order it ceases to have any effect after 
the expiration of the appointed time. The 
certificate not having been made within the 
month and there being no extension of time 
within the month, it is said that the order was 
dead and could not be revived. In my opinion 
that is not the right view to take of this order. 

I do not think that it was dead in that sense. 

It is more like a case of suspended animation, 
if I may be permitted to say so. In my opinion 
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the power to extend the time in this order 
meant power to extend it according to the 
rules—that is, according to sub-rule 57.” 
Something to the same effect can be said with 
respect to the proceedings pending with the ad¬ 
judicator after the expiry of the period of forty 
days and till the order extending the period is 
made. 


(22) It follows that the cases relied on by Mr. 
. Pathak are distinguishable and not quite apposite 
' to the present case. The cases relied upon on 
behalf of the opposite party are more in* point 
and support the view we have expressed earlier 
to the effect that the Governor is free to make 
the order extending the period for the making of 
the award even after the expiry of the period of 
forty days or any extended period and that there¬ 
fore the adjudicator had jurisdiction to make the 
award in suit on 1-11-1951. 


(23) A “preliminary objection” was raised by 
Mr. Khare at the conclusion of the arguments of 
Mr. Pathak that in view of the failure of the 
petitioners to raise an objection before the Appel¬ 
late Tribunal with respect to the adjudicator's 
having no jurisdiction to act as an adjudicator 
after 14-8-1951, they should not be granted a writ 
of certiorari. Reliance was placed on the cases 
of — 'Lakshmanan Chettiar v. Commr. of Cor¬ 


poration of Madras’, AIR 1927 Mad 130 (PB) (J) 
and — ‘Rex v. Williams’, (1914) 1 KB 608 (K). 


These cases support his contention. In — ’(1914) 
1 KB 608’ (K) a writ of certiorari was refused 
on the ground that the aggrieved party failed to 
raise any objection to the jurisdiction of the Court 
below at the hearing before that Court. Channell 
J. said at page 613: 

"No objection was taken to the jurisdiction of 
the Court below at the hearing before that 
y Court; that being so, it is the rule of this 
f Court not to grant a writ of certiorari except 
upon an affidavit which negatives knowledge on 
the part of the applicant when he was before 
the Court below of the facts on which he bases 
his objection.” 

He further observed at page 613: 

“A party may by his conduct preclude himself 
from claiming the writ ‘ex debito justitiae’, no 
matter whether the proceedings which he seeks 
to quash are void or voidable. If they are void 
it is true that no conduct of his will validate 
them; but such considerations do not affect the 
principles on which the Court acts in granting 
or refusing the writ of certiorari.” 

In - ‘AIR 1927 Mad 130 (PB)’ (J) it was observed 
at page 134: 

“The point taken by Mr. Krishnaswami Ayyangar 
is that failure to object to the jurisdiction of 
the Court whose order is sought to be quashed 
only debars the applicant when the objection 
is one involving the investigation of facts which 
were or should have been within the knowledge 
of the applicant when he was before the lower 
Court and does not apply to a contention of 
law. We see no warrant in the cases for drawing 
any such distinction because in our opinion the 

^ a l£ ey lay down is whether the applicant 
armed with a point either of law or of fact 
which would oust the jurisdiction of the lower 
■ court has elected to argue the case on its 

t ? a J‘ 9? urt - K so. he has submitted 
himself to a jurisdiction which he cannot be 
allowed afterwards to seek to repudiate. We are 

him® 011 l hat th , e “PPUeaat has so conducted 
{?}?* elf ., as f® Preclude this Court from exercis- 
., ln ® a discretionary Jurisdiction in his favour" 
Mr Pathak argues that this right of an aggrieved 
person to a writ of certiorari is lost only when he 

SSf_ t0 tv? 11 !: notice °f the Court below 

facts on the basis of which its general Jurisdiction 


to deal with that matter would cease and will not 
be lost in cases in which the facts were well known 
and the question of jurisdiction was purely a ques¬ 
tion of law, the principle behind this view being 
that in view of the acquiescence of the aggrieved 
party to the proceedings in the Court below the 
discretion of issuing a writ of certiorari should not 
be exercised in his favour. The case of — ‘AIR 
1927 Mad 130 (FB)’ (J) does not draw this dis¬ 
tinction and clearly lays down that failure to 
raise a point of fact or of law affecting the juris¬ 
diction of the Court below will preclude the 
aggrieved party from claiming a writ of certio¬ 
rari as a matter of right. Mr. Pathak relies on 
para 1178 at page 532 of Volume 8, Halsbury’s 
Laws of England and on the cases of — ‘Ledgard 
v Bull*. 13 Ind App 134 (PC) (L) and — ‘Meenak¬ 
shi Naidoo v. Subram aniya Sastri\ 14 Ind App 160 
(PC) (M). The aforesaid para. 1178 states: 

“Where, by reason of any limitation imposed by 
statute, charter, or commission, a Court is with¬ 
out jurisdiction to entertain any particular ac¬ 
tion or matter, neither the acquiescence nor the 
express consent of the parties can confer juris¬ 
diction upon the Court, nor can consent give a 
Court jurisdiction if a condition which goes to 
the jurisdiction has not been perfcrrred or 
fulfilled.” 


This refers to the jurisdiction of a Court to enter¬ 
tain any action or matter. In the present case 
the objection is not to the Jurisdiction of the 
adjudicator to entertain the reference made to 
him by the Governor in pursuance of Cl. 10 of 
the Order. If the reference had been bad for any 
reason, there would have been an initial lack of 
jurisdiction in the adjudication to decide the 
dispute and no acquiescence or consent of the 
parties could have conferred jurisdiction on the 
adjudicator. The adjudicator had jurisdiction to 
decide the reference. We have already said that 
his jurisdiction had not ceased. Even if it had 
ceased, it was for the petitioners to raise the 
objection before the adjudicator with respect to 
his jurisdiction and to raise it again before the 
Appellate Tribunal. Their failure to raise this 
objection could be excused only if they were 
ignorant of it This is not alleged. In fact what 
is urged by Mr. Pathak is that because the other 
party as well as the adjudicator knew of the pro¬ 
visions of Cl. 16 and of the expiry of the period 
of 40 days from the date of the reference, it was 
not incumbent on the petitioners to raise this 
point of jurisdiction before the adjudicator. We 
do not find any support for this contention that 
the knowledge of the facts by the other party or 
by the adjudicator would be of any help to the 
petitioners. They lose a certain right on account 
of their failure. It is their conduct which has to 
be looked into and not the conduct of the other 
parties concerned in the matter. The case of — 
'13 Ind App 134 (PC) (L) simply lays down that 
a defendant may be barred by his own conduct 
from objecting to irregularities in the institution 
of a suit in a Court which was competent to 
entertain that suit if any such irregularities had 
been committed, and that when the Judge has no 
inherent jurisdiction over the subject matter of 
the dispute, the parties cannot by their mutual 
consent convert it into a proper judicial process, 
although they may constitute the Judge their 
arbiter, and be bound by his decision on the 
merits when these are submitted to him. We have 
already pointed out that the adjudicator in the 
present case had jurisdiction over the dispute and 
that what is laid down here does not in any wav 
go against what has been held in the case of 
— ‘Am 1927 Mad 130 (PB)* (J). The case of — 
‘14 Ind App 160 (PC)’ (M) is also not of much 
help as it only held that the High Court in that 
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case was inherently incompetent to hear the ap¬ 
peal which had been preferred to it against a 
certain decision of the District Judge under the 
Pagoda Act. Mr, Pathak also referred to the case 
of — ‘Rex v. West Suffolk Compensation Autho¬ 
rity', (1919) 2 KB 374 (N) where certain conduct 
ol the appellants for a writ of certiorari was not 
held to be such as to disentitle them to the relief. 
This case does not in any way throw doubt on 
what had been held in — ‘(1914) 1 KB 608* (K). 

r 24) In view of the above, we are of opinion 
that the writ of certiorari, which is in the discre¬ 
tion of the Court to issue under Art. 226 of the 
Constitution should not be issued ordinarily in 
cases where the applicant had failed to urge the 
grounds on which he claimed a writ of certiorari 
before the other Tribunals where he could have 
properly urged the grounds, unless he could 'show 
that he was unaware of those grounds when the 
matter was before the other Tribunals. 

(25) The second point urged by Mr. Pathak, for 
the petitioners, was that the adjudicator and the 
Appellate Tribunal exceeded their jurisdiction in 
deciding that the order terminating the employ¬ 
ment of the workmen opposite party was unjusti¬ 
fied on account of the employers’ not taking action 
under standing order 16 (a). It is urged that they 
had merely to see whether the exercise of the 
discretion vested in the employers by standing 
order 20 (a) had been properly exercised, that is, 
had been exercised in the interest of the industry 
and had not been exercised arbitrarily, mala fide 
or with a view to victimise certain workmen. We 
do not find any restriction on the powers of the 
adjudicator and the Tribunal with respect to the 
matters they have to take into consideration in 
coming to a conclusion on the point of dispute 
referred to the adjudicator. The issue referred to 
the adjudicator was simply whether the dismissal 
of the workmen was or was not unjustified, and 
if it was unjustified, to what relief they were 
entitled. The adjudicator held that there was 
shortage of scrap iron, that the complaint that 
the shortage was deliberate and “management 
created" was not correct, that the shortage of scrap 
iron was of a temporary nature and would pro¬ 
bably last for about eight or nine months, that 
he was not convinced that the management had 
any mala fide intentions, that their bona tides 
were clear and that he could not hold that the 
retrenchment was at all motivated by any harass¬ 
ment or victimisation on the part of the manage¬ 
ment. He, however, was of opinion that the 
employer company should offer the option of 
employment to their workmen in their new set up 
in Calcutta and that the retrenched workmen 
should be kept on the roll of the factory from 
immediate effect with continuity of service and 
they should be played off in accordance with trade 
reasons. 

The Appellate Tribunal agreed with the adjudi¬ 
cator’s opinion, except with respect to the stand¬ 
ing order in accordance with which the retrenched 
workmen were to be played off. Standing order 15 
(a) contemplates what the company is to do in the 
event of a fire, catastrophe, breakdown of machi¬ 
nery or stoppage of the power supply or some 
other causes beyond the control of the company 
and allows the company to stop any machine or 
department for any period, without notice and 
without compensation in lieu of notice. Standing 
order 16 (a) allows the company, in the event of 
shortage of orders or for any other trade reasons, 
to stop any machine or machines or departments, 
for a period, not exceeding 12 days (excluding 
statutory holidays) in any one calendar month, 
without notice and without compensation in lieu 
of notice. The standing order 20 (a) allows the 
company to terminate the employment of any 
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permanent operator by giving 14 days’ notice or 
by payment of 12 days wages in lieu of notice 
and requires the termination of service to be 
recorded in writing and communicated to the ope¬ 
rator. if he so desires at the time of discharge it 
is contended by Mr. Pathak that the petitioner 
company exercised its discretion, given to it under 
standing order 20 (a) in spite of its discretion to 
play off for trade purposes under standing order 
16 (a) and that the Tribunal had no jurisdiction 
to question this right exercised bona fide. 

As already mentioned, we do not find anything 
in the U. P. Industrial Disputes Act or in the 
Order or in the particular order of reference to 
the adjudicator, which restricts the power of the 
adjudicator with respect to the matters he has to 
take into consideration in coming to the conclusion 
whether the retrenchment of the workmen was 
unjustified. He was free to take into consideration 
all such matters as could have a bearing on the 
question, and one such matter could have been to 
see whether it was absolutely necessary to retrench 
the workmen. The standing orders did contem¬ 
plate the contigency of trade reasons requiring 
the stopping of any machine or machines or 
department or departments for certain periods and 
provided in standing order 16 (a) that in such 
contingency the company may stop any machine 
etc. for a period not exceeding 12 days in the 
aggregate. This implies, to our mind, that so long 
as it is possible for the company to play off for 
trade purposes under standing order 16 (a), it 
should not take the extreme step of dispensing 
with the services of its employees. We are of 
opinion that this consideration is very relevant to 
the consideration of the point which had been 
referred to the adjudicator and that it cannot be 
said that the adjudicator or the Appellate Tri¬ 
bunal exceeded their jurisdiction in deciding the 
dispute referred to the adjudicator and which 
came up in appeal before the Appellate Tribunal. 
We may refer to the case of — 'State of Madras 
v. C. P. Sarathy’, AIR 1953 S C 53 (O). It was 
observed at page 58: 

“But the adjudication by the Tribunal is only 
an alternative form of settlement of the disputes 
on a fair and just basis having regard to the 
prevailing conditions in the industry and is by 
no means analogous to what an arbitrator has 
to do in determining ordinary civil disputes 
according to the legal rights of the parties." 
This supports our view that the adjudicator or the 
Appellate Tribunal was not restricted with respect 
to the matters which should be taken into con¬ 
sideration by them in coming to a conclusion on 
the question referred about the justifiability of the 
retrenchment of the workmen. We are. therefore,I 
of .opinion that neither the adjudicator nor the 
Appellate Tribunal exceeded their jurisdiction in 
taking into consideration the various points they 
did consider in arriving at the conclusion. 

(26' We. therefore, hold that the award of the 
adjudicator and the order of the Labour Appellate 
Tribunal are valid and that no case is made out 
for the issue of a writ in the nature of certiorari, 
quashing them. We accordingly reject this appli¬ 
cation with costs, which we assess at Rs. 200/-. 
A/H.G.P. Application rejected. 
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Bhagwan Das and others, Applicants v. 
State through Badri Prasad, Opposite Party. 

Criminal Revn. No. 1737 of 1951, D/- 4-3- 
1953. 

(a) Criminal P.C. (1898), S. 205 — “Dis¬ 
pense with.” 
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accused, he may be directed to produce all 
the accused on the next date. Case be put 
up on 20.9.” 


FSI963 

The law enjoins that an accused should 
be present during the course of the trial 
more to safeguard his interests than to 
cause him inconvenience. In a case where 
the accused himself applies to the Court 
to be exempted from personal appearance, 
then a Court should grant the request un¬ 
less it is of opinion that in the interests of 
justice it is necessary that the accused 

* should be present throughout the course 

* of the trial, cr unless there are some other 

good reasons for directing the presence of 
the accused throughout the course of the 
trial. (Para 4) 

Anno: Cr. P. C., S. 205 N. 3. 

(b) Criminal P.C. (1898), S. 561A — Inter¬ 
ference by High Court at an interlocutory 
stage — (Constitution of India, Arts. 226 and 
227). 

Where an application made by the ac¬ 
cused under S. 250, Cr. P. C. has not been 
decided by the Magistrate before whom it 
is made, the High Court will not exercise 
any of its powers either under S. 561 A, Cr. 
P.C. or Arts. 226 and 227, Const, of India. 
The applicant has his remedy in the lower 
Court*and he should seek that remedy in 
that Court. • (Para 7) 

Anno: Cr. P. C., S. 561A N. 6. 

A. P. Pandey, for Applicants; S. P. Kumar 
and Gopal Behari, for Opposite Party. 

MUKERJI J.: These two applications have 
been made by certain persons who are stand¬ 
ing their trial under S. 420, I. P. C. before a 
Magistrate at Bareilly. The applicants are re¬ 
sidents of Orissa and they have a business 
office at Calcutta. They are the producers of 

j certain vegetable products in the nature of 
vegetable ghee, etc. and the complainant en¬ 
tered into an agreement with them on which, 
according to his case, he was appointed a sole 
distributor of the products of the Company 
which is sponsored by the accused applicants, 
for the Uttar Pradesh and Delhi Province. 
According to the complainant he parted with 
a total sum of Rs. 25,000/- by way of security 
to the Company sponsored by the accused and 
that the accused used deception in getting this 
money frcm the complainant. The complainant 
wanted his money back but the accused have 
not so far refunded the money which they 
took under the pretext of its being a kind of 
security deposit. 

(2) On 14-8-1951, the accused moved an ap¬ 
plication, through counsel, in the Court of the 
Magistrate for being exempted from personal 
appearance on the dates of hearing of the 
complaint. On 27-8-1951, they moved another 
application before the learned Magistrate un¬ 
der tlTe provisions of S. 250, Criminal P. C. for 
quashing the complaint and for award of com¬ 
pensation against the complainant. The two 
matters before us, namely, the one, which is 
a revision and the other which is a miscella¬ 
neous application under S. 561A, Cr. P. C. and 
under Arts. 226 and 227 of the Constitution, 

A anse out of the two applications to which re¬ 
ference has just been made. 

(3) The application of 14-8-1951, which was 
for exemption of personal appearance, was re- 
jected by the learned Magistrate by his order 
dated 31-8-1951. The learned Magistrate made 
an exceedingly short order in these words: 

The grounds °f exemption are not sufficient. 
As this application, as the counsel says, has 
oeen presented on the instructions of the 


The other application, namely, the application 
of 27-8-1951, for the quashing of proceedings 
under S. 250, Criminal P. C. has not yet been 
decided by the learned Magistrate, at any rate 
counsel appearing on either side have not been 
able to state anything to the contrary. 

(4) An application in revision was prefer¬ 
red to the Sessions Judge from the order re¬ 
jecting the prayer for the exemption of per¬ 
sonal appearance and that revision was re¬ 
jected by the learned Sessions Judge. Revi¬ 
sion No. 1737 of 1951 is directed against that 
order of the learned Sessions Judge. As we 
have pointed cut, the applicants are residents 
of the State of Orissa and normally reside in 
a place called Chatrapur in the District of 
Ganjam of that State. Their main business 
office is situate at Calcutta at 26 Jhautola 
Road, Calcutta. So that for them to come all 
the way from either Chatrapur or Calcutta to 
be present for the trial which is pending at 
Bareilly would, 'prima facie’, be not only in¬ 
convenient but positively difficult. The law 
enjoins that an accused should be present dur¬ 
ing the course of the trial more to safeguard 
his interests than to cause him inconvenient. 
In a case where the accused himself applies 
to the court to be exempted from personal ap¬ 
pearance, then a court should. grant* the re¬ 
quest unless it is of opinion that in the inte¬ 
rests of justice it is necessary that the accus¬ 
ed should be present throughout the course of 
the trial, or unless there are some other good 
reasons for directing the presence of the ac¬ 
cused throughout the course of the trial. Un¬ 
der the circumstances of this case, we are of 
the opinion that it would be a hardship for 
the accused to be present during the course of 
the trial in the Court of the Magistrate which 
may, for all we know, be a protracted and 
lengthy one. 

(5) In the circumstances, therefore, we 
direct that the learned Magistrate will exempt 
the personal appearance of the accused on 
such terms as he may consider fit. This order 
of ours does not, however, restrict the power 
of the Magistrate to direct the presence of the 
accused if he is of the opinion that such pre¬ 
sence on some particular occasion may be 
necessary for a proper decision of the case. In 
the event of the Magistrate making any such 
direction in regard to the presence of the ac¬ 
cused, the Magistrate will see that the case 
is taken up on that date and not adjourned 
to another date involving unnecessary waste 
of time and money for the accused. 

(6) In the result, we allow revision No. 
1737 of 1951 in the above mentioned terms. 

(7) Miscellaneous Case No. 2508 of 1951 has 
been directed against the prayer which was 
made by the applicants by their application 
dated 27-8-1951, for the quashing of the 
criminal proceedings initiated on the com¬ 
plaint of the opposite party. As we have al¬ 
ready pointed out, this application has not yet 
been disposed of by the learned Magistrate. 
We have no doubt that this application will 
come up before the Magistrate in due course 
when he will decide it in accordance with law 
By the application to this Court the applicants 
wish us to exercise our inherent powers under ' 
S. 561 A, Cr. P. C. and the extraordinary 
powers conferred on us by Arts. 226 and 227. 
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of the Constitution. We are not inclined to 
exercise any of our powers under those sec¬ 
tions for the simple reason that the matter 
has not yet been decided by the trial court. 
The applicant has his remedy there and, as a 
matter of fact, he should seek that remedy in 
that court. The fact that the application has 
not been decided so long is not a gocd ground 
for our deciding it now, for the delay that 
has been caused has been caused to a large 
extent by the fact that the applicants them¬ 
selves rushed up to this Court and had the 
proceedings in the court below stayed. We ac¬ 
cordingly dismiss Miscellaneous Case No. 2508 
of 1950 in the terms indicated above. The re¬ 
cord of this case will be sent back to .the 
Court cf the Magistrate immediately so that 
he may be able to proceed with the trial of 
the case at an early date. 

B/V.S.B. Ordered accordingly. 
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MALIK C. J. AND AGARWALA J. 

Mst. Fahmida Begam and others, Plaintiffs- 
Appellants v. Chobey Sambho Nath and others 
Defendants-Respondents. 

Second Appeal No. 621 of 1949, D/-9-3-1953. 

Debt Laws — U. P. Encumbered Estates Act 
(25 of 1934), S. 13 — Applicability of, to 
secured creditor. 

Under S. 13 a secured creditor has not 
been given the option either to claim the 
money in the Encumbered Estates Act 
proceedings or to stand outside it and then 
to proceed to enforce his rights under the 
law by an independent suit. (Para 3) 

B. Dayal, for Appellants; S. N. Katju, for 
Respondents. 

MALIK, C. J.: Learned counsel for the 
appellants has raised a very ingenious point 
in the case but we do not think that the point 
has any force. 

(2) On 6-1-1908 one Zebulnissa made a 
simple mortgage of three houses and seven 
Sihams of zamindari share to Fayyaz Ali 
Khan and Wajid Ali Khan mortgagees 
for Rs. 2000/-. On 19-1-1921 she sold 
to Wajid Ali Khan two Sihams out of 
the seven Sihams and transferred to 
the two mortgagees Fayyaz Ali Khan and 
Wajid Ali Khan the three houses mortgaged 
for Rs. 5000/-. The only property that re¬ 
mained thus encumbered was five Sihams 
zamindari. The plaintiffs are the legal repre¬ 
sentatives of Fayyaz Ali Khan mortgagee 
who has died and they claim that they have 
acquired the equity of redemption from Wajid 
Ali Khan of his interest in the mortgage. No 
date is mentioned of this transfer of mort¬ 
gagee rights and it is not necessary for us in 
this case to consider this matter further, 
though it is very doubtful whether there was 
any such transfer. In the year 1922 Srimati 
Zebulnissa is said to have gifted to Wajid Ali 
the remaining five Sihams of the Zamindari 
and Wajid Ali on the basis of the oral gift 
got his name mutated in the village papers 
and got possession of the property. He re¬ 
mained in possession till 1936 when he filed 
an application under the U. P. Encumbered 
Estates Act and showed these five Sihams as 
property belonging to him. 


Neither Fayyaz Ali nor the plaintiffs made 
any application to be included in the list of 
creditors. No claim to the five Sihams having 
been made by anybody the property was in¬ 
cluded in the list of properties belonging to 
Wajid Ali and the list of properties was sent 
to the Collector, from which the debts due to 
the landlord-applicants from Wajid Ali were 
to be satisfied. The Collector in satisfaction 
of the decrees passed by the Special Judge 
transferred these five Sihams to. we under¬ 
stand, the defendants first set. The plaintiffs 
got a suit filed in the year 1944 for realiza¬ 
tion of Rs. 2956/- on the basis of the mort¬ 
gage dated 6-1-1908 and claimed that they 
were entitled to sell up these five Sihams in 
the possession of the defendants first set in 
satisfaction of the amount due under the 
mortgage. The lower appellate court dismiss¬ 
ed the suit on the ground that the plaintiffs 
not having claimed the amount under the 
Encumbered Estates Act, the debt must be 
deemed to have been satisfied. 

(3) Learned counsel has urged that under 
the U. P. Encumbered Estates Act a secured 
creditor has been given the option either to 
claim the money in the Encumbered Estates 
Act proceedings cr to stand outside it and 
then to proceed to enforce his rights under 
the law by an independent suit. He has drawn 
our attention to ss. 4, 6, 7, 8, 9 and 13 where 
the provision is made as regards claims against 
“the persons or the property of the landlord”. 
Learned counsel has urged that while in the 
sections mentioned above claims against the 
person as also against the property are men¬ 
tioned, in s. 13 claim against the person only 
is included and not claim against the property 
so that if a secured creditor has not claimed 
his debt under the Encumbered Estates Act 
proceedings, his remedy to file a suit to en¬ 
force the security is not barred. Section 1*3 
reads as follows: 

“Every claim decreed or undecreed against 
the landlord in respect of a private debt, 
other than a debt due to a Co-operative 
Society registered under the Co-operative 
Societies Act, 1912, by its members, shall, 
unless made within the time and in the 
manner required by this Act, be deemed for 
all purposes and on all occasions to have 
been duly discharged.” 

The section applies to all claims against the 
landlord in respect of a private debt. This sec¬ 
tion is differently drafted from the other sec¬ 
tions. A reference is made in this section to 
claims “decreed or undecreed”. Naturally it 
was not found necessary to repeat the words 
"against the property”, as the decree must be 
against a person, though it might be confined 
to the property in his hands. The U. P. En¬ 
cumbered Estates Act was enacted in 1934 
and a large number of claims have been dis¬ 
posed of and liquidated under the provisions 
of that Act. It has always been held in this 
Court that the analogy of the Provincial In¬ 
solvency Act is not a true or complete analogy 
and the purpose underlying the Act is that 
the Collector should have before him a com¬ 
plete list of liabilities and assets of the land¬ 
lord-applicant and find out the best way of 
satisfying the liabilities and at the same time 
to save as much of the property as possible. 

There is no reason why secured debts 
should have been excluded from the ouryiew 
of the Act and a mortgagee should be given 
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the right either to prove his claim or to stand 
out. This would give rise to various compli¬ 
cations. The property included m the list 
sent to the Collector by the Special Judge is 
entirely under his control and he has the 
right to dispose it of either by mortgage, lease 
or sale as he considers desirable. We may 
also refer to s. 18 of the Act which provides 
that when a decree is passed under s. 14 on 
. the basis of a mortgage, the effect of;the de- 
t cree shall be to extinguish all the rights, if 
any, of the claimant under that mortgage. 
The Act, read as a whole, leaves no doubt 
that the mortgagee has to prove his claim 
against the landlord in the proceedings under 
the U. P. Encumbered Estates Act and he can¬ 
not claim to stand out of it. Section 13, to 
our minds, was clearly applicable and the 
mortgagee had to prove his debt before the 
learned Special Judge. His failure to do so 
must be deemed to have discharged that debt. 

(4) The appeal has no force and is dismiss¬ 
ed with costs. 

B/V.R.B. Appeal dismissed. 
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The question whether a candidate who 
withdrew his candidature should be im¬ 
pleaded or not is not in the nature of a 
collateral fact upon the existence of which 
the jurisdiction of the Election Tribunal 
depends. (Para 24) 

Gopalji Mehrotra, Kamat Nath Seth, for 
Applicants; Gopi Nath Kunzru, for Opposite 
Party. 
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(B) (’52) AIR 1952 SC 179: 1952 SCR 519 (SC) 
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SAPRU J.: This is an application under Art. 
226 of the Constitution of India praying that 
this Court may be pleased to issue a writ of cer¬ 
tiorari quashing the order passed on 13-11-1952, 
by opposite parties 1 to 3 and a writ of prohibi¬ 
tion directing opposite parties 1 to 3 not to pro¬ 
ceed with the election petition No. 316 of 1952, 
— Saling Ram Jaiswal v. Sheo Kumar’. 

(2) The facts winch have given rise to this 
petition may be stated briefly. 
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Sheo Kumar and another, Applicants v. V. 
G. Oak and others, Opposite Party. 

Civil Misc. Writ No. 96 of 1953, D/- 19-3- 
1953. 

f(a) Constitution of India, Arts. 226 and 
324 ( 1 ) _ petition against Election Tribunal. 

A High Court has jurisdiction to enter¬ 
tain a writ petition against an Election 
Y Tribunal. (Para 5) 

f(b) Representation of the People Act (1951), 
Ss. 37 and 82 — “At the election.” 

The words "at the election” have re¬ 
ference to the actual time when the voting 
takes place. Therefore, a candidate who 
withdraws his candidature under S. 37 cf 
the Act cannot be regarded as a candidate 
who was duly nominated at the election 
and hence it is unnecessary to implead 
him as a party to an election petition. 

(Paras 4, 7, 13 and 19) 

(c) Representation of the People Act (1951), S. 
81 — “Any candidate.” 

The words “any candidate” cannot ob¬ 
viously include a person who withdrew 
himself from the contest before the elec¬ 
tion was over. The candidate must be a 
person, if the polling takes place, who 
continues as a candidate right ud to the 
time that the election is held. (Para 18) 
fd) Constitution of India, Art. 226 — Error 
of law in decision of Election Tribnnal — Issue 
of writ — (Representation of the People Act 
(1951), S. 82). 


An error of law in the decision of the 
preliminary issue whether a candidate 
who withdrew his candidature was a 
necessary party to the election petition 
which the Election Tribunal was compe¬ 
tent to determine is no ground for quash¬ 
ing the order of the Tribunal in the exer¬ 
cise of powers of issuing a writ of 'certi¬ 
orari’. AIR 1952 SC 179, Foil. (Para 23) 

< e > Representation of the People Act (1951), 

tLr~ of ‘“Pleading — Collater 

fact — Jurisdiction of Tribunal. 


(3) The first general elections under the 
Constitution of India were held in the district 
of Allahabad in January 1952. The Sirathu- 
Manjhanpur constituency from which the appli¬ 
cants were seeking election in this distrifct was 
a double-member constituency with a seat reserved 
for scheduled caste candidate. For the election 
there were as many as nine candidates, viz. oppo¬ 
site parties 4 to 15. Sri Sheo Kumar Pandey and 
Sri Sukhi Ram Bhartiya were among the duly 
nominated candidates for the Uttar Pradesh Legis¬ 
lative Assembly. Both of them were standing on 
the Congress tickets. Sri Salig Ram Jaiswal and 
Shrimati Sushila Devi were set up as candidates 
on behalf of Kisan Mazdoor Praja Party. 

(4) Election at the aforesaid constituency was 
held on 28-1-1952, and after the counting of votes 
petitioners 1 and 2 were declared elected on 9-2- 
1952. Thereafter Salig Ram Jaiswal, opposite 
party 4, presented an election petition challenging 
the election of the petitioners, before the Election 
Commissioner of India, New Delhi. That election • 
petition was sent for disposal to the Allahabad 
Election Tribunal consisting of opposite parties 

1 to 3 with opposite party 1 as Chairman. 

One Ganga Prasad has also filed his homina« 
tion which was scrutinised and accepted by the 
Returning Officer. He, however, withdrew his 
candidature subsequently and did not contest the 
election. The petition filed by opposite party 4 
was objected to by the petitioners on the ground, 
•inter alia', that inasmuch as the petitioners had 
failed to implead this Ganga Prasad as a party 
the petition was liable to be dismissed. This ques¬ 
tion was decided by the Tribunal by its Judgment 
dated 13-11-1952. The Election Tribunal having 
held that it was unnecessary for opposite party 
4 to implead Ganga Prasad, the petitioners have 
now come up to this Court under Art. 226 of the 
Constitution. 

(5) Before considering the various points which 
have been raised in the case, reference may be 
made to the fact that it is conceded by both 
the parties that the Election Tribunal which is 
functioning in Allahabad is subject to the juris¬ 
diction of this Court under Art. 226 of the Con¬ 
stitution. Article 324 of the Constitution vests, 
‘inter alia’, the powers of appointing election 
tribunals for the decision of doubts and disputes 
arising out of or in connection with elections to 
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Parliament and to the Legislatures of States in 
the Election Commission. Article 329 lays down 
that an election to the Union or State Legislature 
■can be questioned only by an election petition 
.presented to such authority and in such manner 
as may be provided for by or under any law 
snade by the appropriate Legislature. 

The Act has laid down the constitution of the 
Election Tribunals to which petitions may be 
referred for disposal by the Election Commission 
to try the petitions. No provision in the Consti¬ 
tution takes away the power of superintendence 
which this Court exercises under Art. 227 or the 
power of issuing writs to an Election Tribunal 
once it has been constituted to hear a petition. 
It is unnecessary to dilate on this point further 
as it is the common case of both the parties that 
this Court has jurisdiction to entertain a writ 
petition against an Election Tribunal. 

(5) The case of the petitioners is that even 
though Ganga Prasad withdrew his candidature 
on the date of scrutiny, he remained a duly nomi¬ 
nated candidate and that it was not competent 
to the Election Tribunal to hear the 
election petition without Ganga Prasad 
having been impleaded. The short question, 
therefore, in this petition is whether the failure 
of opposite party 4 to implead Ganga Prasad 
is fatal to the maintainability of the election 
petition presented by opposite party 4. 

(7) On the date of the nomination as many 
as nine candidates were nominated. Among them 
was one Ganga Prasad. He survived his scrutiny 
under S. 36, Representation of the People Act, 1951, 
(hereinafter called the Act), but withdrew his 
candidature under S. 37 of the Act on the date 
fixed under cl. (c) of S. 30. The question that 
has to be considered is whether, under these 
circumstances, he can be said to have remained 
a duly nominated candidate on the date of pol¬ 
ling. 

(8) As much controversy has centred round 
S. 82 of the Act, we consider it necessary to re¬ 
produce it. It runs as follows: 

44 ‘Parties to the petition'. — A petitioner shall 
join as respondents to his petition all the candi¬ 
dates who were duly nominated at the election 
other than himself’if he was so nominated.” 

(9) It is contended that S. 82 must be read 
in the context of S. 79. Both Ss. 79 and 82 occur 
in Part VI. The heading of this part is “Disputes 
Regarding Elections” and Chap. 1 has the heading 
“Interpretation”. It is urged that the words 
“at the election” in S. 82 really are synonymous 
with “for the election” and that they are wide 
■enough to include a candidate who was a duly 
nominated candidate on the date of the nomina¬ 
tion but who ceased to be a candidate on the 
date when the polling actually took place. Section 
79 is in the nature of a definition clause and 
•defines a “candidate” as meaning 

44 a person who has been or claims to have been 
duly nominated as a candidate at any election, 
and any such person shall be deemed to have 
been a candidate as from the time when, with 
the election in prospect, he began to hold him¬ 
self out as a prospective candidate.” 

Clearly a wide definition had to be given to the 
word “candidate” as the object appears to have 
been to prevent corrupt or improper practices. 
The words “at any election” in S. 79. would in 
cases in which an actual election takes place, 
nave reference to the exact time when the polling 
takes place. It is vital to note that the definitions 
given in S. 79 are subject to the context other¬ 
wise requiring. On this part of the case, we may 
invite particular attention to S. 52 in Chap. Ill 


of Part V which brings out the difference con- 
templated by the Legislature between the position 
of a candidate who withdraws his candidature 
on the date of scrutiny and a candidate who 
dies before the actual polling takes place. 

If a duly nominated candidate dies after the 
date fixed for the scrutiny of nominations and a 
report of his death is received by the Retur ning 
Officer before the commencement of the poll, the 
Returning Officer is under an obligation, upon 
being satisfied of the fact of the death of the * 
candidate, to countermand the poll and report the 
fact to the Election Committee. In such a case 
all proceedings with reference to the election have 
to be commenced anew in ail respects as if for 
a new election. Even a candidate who has with¬ 
drawn his candidature can have himself renomi¬ 
nated under those circumstances as a candidate 
for the election. 

(10) A perusal of S. 52 of the Act will show 
that the consequences which ensue when a duly 
nominated candidate dies before the election 
takes place are very different from those which 
follow the withdrawal of a duly nominated can¬ 
didate from the election. In the former case 
proceedings have to begin afresh, while in the 
latter case the candidate simply goes out of the 
electoral picture and the election takes place from 
among the other duly nominated candidates as 
if he had never sought election. 

(11) It has been pointed out that Part V of 
the Act deals with the conduct of elections. 
Chapter I lays down the rules and procedure for 
the nomination of candidates. Under S. 30 the 
Election Commission has to appoint the last date 
for making nominations, the date for the scrutiny 
of nominations, the last date for the withdrawal 
of candidature and the date or dates on which 

a poll shall, if necessary, be taken. Each of these k 
four acts has to be done after giving a notice 
of the intended election in such form and manner 
as may be prescribed, inviting nominations of 
candidates for the election and specifying the 
place at which the nominations are to be filed. 
Now, under S. 32 it is open to any person to have 
himself nominated as a candidate for election 
to fill a seat in any constituency if he is qualified 
to be chosen to fill that seat under the provi¬ 
sions of the constitution of this Act. 


Clause (1) of S. 33 lays down the manner in 
riiich each candidate shall, either in person or 
>y his proposer or seconder, between the hours 
ixed in that section deliver to the Returning 
Officer at the place specified in that behalf, in 
he notice issued under S. 31 a nomination paper 
:ompleted in the 'prescribed’ form and subscribed 
>y the candidate himself as assenting to the 
lomination and by two persons referred to in 
;ub-s. (2) as proposer and seconder. Section 33(2) 
enables anv person whose name is registered^ in 
he electoral roll of the constituency and who is 
lot subject to anv disqualification mentioned in 
3. 16 of the Act. to subscribe as proposer or secon- 
ler as many nomination papers as there are 
vacancies to be filled but no more, subject to the 
>roviso contained therein. 

Clause (3) of S. 33 requires that the nomina- 
:ion paper delivered under sub-s. Cl) must be v 
iccompanied by a declaration in writing subscri¬ 
bed bv the candidate that the candidate has 
ippointed as his election agent for the election 
either himself or another person who is not 
iisqualified under the Act for the appointment 
md who shall be named in the declaration, and 
by such other declarations, if any, as may be 
described. It is to be noted that under this clause 
ao candidate shall be deemed to be duly nomi 
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nated unless such declaration is, or all such 
declarations are, delivered along with the nomi¬ 
nation paper. 

Sub-Clause (5) makes it incumbent on the # 
Returning Officer to satisfy himself that the 
names and electoral roll numbers of the candi¬ 
date and his proposer and seconder as entered 
in the nomination paper are, subject to the correc¬ 
tion of any clerical error, the same as those 
, entered in the electoral rolls. Clause (6) of this 
* section enables the Returning Officer to require the 
person presenting the nomination papers to pro¬ 
duce, if his name is not registered in the electoral 
roll of the constituency for which he is the Re¬ 
turning Officer, either a copy of the electoral roll 
in which the name of the candidate is included 
or a certified copy of the relevant entries in such 
roll. Section 34 lays down that a candidate, in 
order to be deemed to be duly nominated, must 
deposit or cause to be deposited a certain sum in 
the Reserve Bank of India or in a Government 
Treasury. 

It will be seen that the fulfilment of these 
conditions is necessary for being a duly nominated 
candidate. Section 35 deals with notice or nomi¬ 
nations and the time and place for their scrutiny. 
Section 36 deals with the important question of 
scrutiny and nomination papers and casts upon 
the Returning Officer a duty to refuse any nomi¬ 
nation on any of the grounds mentioned in Sec¬ 
tion 36 (2), Cls. (a) to (e). Section 36 enables a 
candidate to withdraw his candidature either him¬ 
self by a certain date fixed under cl. (c) of Section 
30, by a notice in writing in person or by his pro¬ 
poser. seconder or election agent authorised to 
withdraw the candidature. 

It is vital to note that under sub-s. (2) no per- 
son, who withdraws his candidature, is allowed to 
7 cancel the notice of his withdrawal. It is equal¬ 
ly vital to note that under sub-section (3) the Re¬ 
turning Officer, on receiving a notice of such a 
withdrawal, has to cause a notice of the withdra¬ 
wal to be affixed in some conspicuous place in his 
office. Under S. 38, the Returning Officer, after 
the scrutiny & withdrawal have taken place, has 
to prepare and publish a list of valid nominations 
in such manner as may be prescribed. 

It is clear from the scheme outlined above that 
it is only from among the list of duly nominated 
candidates who have not withdrawn their candi¬ 
dature and taken back their deposit that the list 
of valid nominations can be drawn up. It will 
also be seen that for the purpose of the election 
the candidate who allows himself to be nominated 
with due formalities, who survives the scrutiny of 
his nomination paper but withdraws his nomina¬ 
tion before or on the date fixed for the withdrawal 
of the deposit ceases to be any kind of candidate 
at the election. 

(12) Now it must be noticed that what Section 
82 does is to lay down that a petitioner shall join 
as respondents to his petition fell the candidates 
who were duly nominated at the election other 
than himself, if he is so nominated. The right of 
presenting petition on one or more of the grounds 
specified in sub-ss. (1) & (2) of S. 100 & S. 101 to 

4 Election Commission has been given under S. 
A 81 to any candidate at such election or any elec¬ 
tor in such form and within such time, but not 
earlier than the date of publication of the name 
or names of the returned candidate or candidates 
as such election under S. 67, as may be prescribed. 

(13) Mr. Gopalji' Mehrotra’s contention is that 
the candidates referred to in S. 82 are the candi¬ 
dates who were duly nominated, regardless of the 
fact whether they withdraw their candidature or 
not. He contends that notwithstanding the fact 


that the candidate has withdrawn his candidature 
and his name does not appear in the list of valid 
nominations, he still remains a duly nominated 
candidate and therefore, must be impleaded as a 
necessary party. Mr. Gopalji Mehrotra has stre¬ 
nuously argued that there is a distinction between 
a candidate who is duly nominated and a candi¬ 
date who is validly nominated. According to him 
a candidate becomes a validly nominated candi¬ 
date after his name appears in the list of nomina¬ 
tions published by the Returning Officer. But so 
far as the duly nominated candidate is concerned 
he is merely a person whose nomination has been 
accepted as laid down in the manner enumerat¬ 
ed above by the law. 

The argument is that the withdrawal of a duly 
nominated candidate has no effect so far as the 
obligation of the petitioner to make him a party 
to the petition is concerned. Now it strikes us 
that this argument ignores the fact that the 'ex¬ 
pression used by the Legislature is not “all the 
candidates who were duly nominated" but "all the 
candidates who were duly nominated ‘at the elec¬ 
tion'." Great significance has to be attached to 
the words “at the election". If the object of the 
Legislature was that all candidates, whose nomi¬ 
nations had been accepted by the Returning 
Officer regardless of the fact whether they with¬ 
drew their nominations and contested the election 
or not, should be made parties to an election peti¬ 
tion, it is hard for us to understand why the ex¬ 
pression "candidates who are duly nominated" is 
qualified by the words “at the election." 

It strikes us that the distinction between a “can¬ 
didate for election" and “Candidate, at an elec¬ 
tion" is one which cannot be ignored. It is well- 
known that long before the election takes place a 
candidate nurses his constituency. A person may 
be nominated, proposed and seconded, may depo¬ 
sit the necessary security and yet on the date of 
scrutiny, after calculating his chances, may come 
to the conclusion that the best thing for him to 
do is to withdraw himself from the contest and 
not allow the electorate any opportunity of record¬ 
ing votes for or against him. During the period 
that he was holding himself out as a candidate 
he was a candidate for election. But after he 
withdraws from the contest, intimates his with¬ 
drawal and gets back the security he cannot be 
said to be a candidate ‘at the election'. 

The words “at the election" have reference to 
the actual time when the voting takes place. As¬ 
suming election to be a continuous process with 
nomination as a preliminary requisite for stand¬ 
ing as a candidate, the words “at the election" 
would seem, ‘in the context in which they are us¬ 
ed’ in Section 82, to refer to the period when the 
actual polling takes place. Incidentally we may 
note that the word “election" is defined in 
Murray’s Dictionary in the following manner: 
“The formal choosing of a person for an office, 
dignity, or position of any kind; usually by the 

votes of a constituent body.The choice by 

popular vote of members of a representative 
body (in the United Kingdom, chiefly of mem¬ 
bers of the House of Commons); the whole pro¬ 
ceedings accompanying such a choice". 

(14) We may also quote the d efini tion of the 
word “election" given in the Shorter Oxford 
English Dictionary, Ed. 2, which is as follows: 

“The choice by popular vote of members of a 
representative assembly, e. g. the House of com¬ 
mons. The exercise of deliberate choice”. 

(15) We may, on this part of the case, refer to 
an unreported decision of Chagla C. J. and Dixit 
J. of the Bombay High Court in — ‘Sitaram Hira- 
chand v. Yograjsing Shankarslng’, (since reported 
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in AIR 1953 Bom. 293 (A)) with which we are in 
agreement. 

(16) Now it has been argued that the word 
"candidate'’ has been defined in Section 79 <b), 
that the definition is wide enough to include a 
duly nominated candidate who withdraws his can¬ 
didature and that that is the interpretation we 
should give to that word under Section 82. Now 
it strikes us that it is not until the Returning 
Officer publishes the list of valid nominations un¬ 
der S. 38 that everybody knows which among the 
duly nominated candidates are the candidates "at 
the election” Section 79 gives a definition of 
the words "Candidate*’ and "returned candidate”. 
But there is no definition of the words "duly no¬ 
minated'' in S. 79. That has to be gathered from 
the other sections to which reference has been 
made by us. On a survey of the relevant provi¬ 
sions the inference appears to us to be irresisti¬ 
ble that the words "at the election” have been 
used in S. 82 in its popular sense. 

(17) We cannot understand how and why a per¬ 
son who completely wipes himself off so far as 
the election is concerned, by withdrawing himself 
from the contest should be regarded as vitally in¬ 
terested in the election in the same manner as 
other duly nominated candidates who contest the 
election. His position cannot be higher than that 
of any voter at an election. Indeed, it is possible 
to imagine that in the party or groups he belongs 
to. some persons may have, because of their stand¬ 
ing with their group or party, a more living in¬ 
terest in the election than the withdrawn candi¬ 
date. Now it is open to a voter to present an 
election petition but the law does not make it ob¬ 
ligatory on him to implead all the voters to an 
election petition. We are totally unable to under¬ 
stand why an exception should be made in the 
case of a withdrawn candidate. 

(18) Learned counsel for the opposite parties 
has drawn our attention to several sections in 
which the distinction between "at the election” 
and "for the election,” has not been borne in mind 
and the words have been used interchangeably. 
We are free to say that the Act does not appear 
to have been artistically drawn up. We. however, 
think that the proper course for us is to give to 
the words "at the election” a natural meaning. It 
was sought to be argued that a candidate who al¬ 
lowed himself to be duly nominated and there¬ 
after withdrew his candidature should be placed 
on a higher footing than an average voter inas¬ 
much as a petition can be filed by him even if he 
is not a voter in the constituency. We are unable 
to discover any provision in the Act which would 
enable a withdrawn candidate who is not a voter 
to present such an election petition. 

Reliance is placed for the above proposition up¬ 
on Section 81. But here it is obvious that the 
words "any candidate** are qualified by "at such 
election”. They cannot obviously include a per¬ 
son who withdrew himself from the contest be¬ 
fore the election was over. Nomination may be 
an essential prerequisite to election and may be 
process in election but it does not constitute the 
whole process of election. Our interpretation of 
Section 81 is that the candidate must be a per¬ 
son. if the polling takes place, who continues as a 
candidate right up to the time that the election 
is held. 

(19) References were made to the decisions of 
certain election tribunals. We allowed them to 
be cited before us but we do not think it necessary 
to consider them at length. We are unable to 
agree with the view expressed by one of those elec¬ 
tion tribunals that a duly nominated candidate 
who has withdrawn himseif from the contest has 
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an interest in the election as his withdrawal may 
have been due to the fact that he wanted by such 
withdrawal to help the candidature of some other 
candidate of his by way of persuasion. The fact 
’is that the withdrawn candidate is no candidate 
at all. He has simply gone out of the picture. We, I 
therefore, think that*the Tribunal has taken a 
correct view of the meaning of S. 82. In our opi¬ 
nion, Ganga Prasad was not a necessary party. 

(20) The question as to what the proper mean¬ 
ing of the words "duly nominated candidate at 
the election” in Section 82 is. is a question of law 
on which the Election Tribunal’s view should be 
regarded as final. It is well known that ‘certio¬ 
rari’ and prohibition are not granted to rectify 
pure errors of law. We may refer on this part 
of the case to the recent case of —- ’Parry & Co. 
Ltd. Dare House. Madras v. Commercial Emplo¬ 
yees* Association Madras’, A. I. R. 1952 S C 179 
(B), where the Supreme Court has held that the 
High Court cannot issue a writ of ’certiorari to 
quash a decision passed with jurisdiction by a 
Labour Commissioner under the Madras Shops 
and Establishments Act, 1947. on the mere ground 
that such decision is erroneous in law. 

The appellant before the Supreme Court, was 
a limited liability company carrying on business in 
Madras. The respondent was the Association of 
Clerical Employees including those under the ap¬ 
pellant. A petition was presented by the respon¬ 
dents before the Labour Commissioner, Madras, 
under Section 51, Shops and Establishments Act 
for a determination of certain questions relating 
to the rights and privileges of the employees of 
the appellant. Notice was issued by the Commis¬ 
sioner calling upon the appellant to appear and 
answer the contention raised on behalf of the em¬ 
ployees. After hearing the parties and consider¬ 
ing the evidence which had been adduced before 
him the Labour Commissioner made his decision 
on six separate issues, two of which are relevant 
for the purposes of this case. Pointed attention 
mav be drawn to them. They were as follows: 
Issue No. 5: Whether there has been an increase 
in working hours from 6 to 6i on week days 
from 12-10-1943. and the increase is permis¬ 
sible? 

Issue No. 6: Whether overtime wages at twice 
the ordinary rates should not be paid for 
work done by the employees after the nor¬ 
mal working hours? 

(21) The view of the Labour Commissioner was 
that the business hours of the Company were six 
and half prior to 1-4-1948 when the Act came into 
force and they continued to be so even after the 
Act. As regards issue No. 6 the finding of the 
Labour Commissioner was that the employees in 
the companv would be entitled to overtime wages 
onlv when the statutory hours were exceeded. The 
finding of the Labour Commissioner was challeng¬ 
ed in a writ petition before the High Court. The 
learned Judges of the High Court allowed the 
petition in part and quashed the order of the 
Labour Commissioner in so far as it decided that 
the employees would be entitled to overtime wages 
only when the statutory hours were exceeded. 

This view of the Madras High Court did not 
find favour with the Supreme Court. On the 
above facts their Lordships of the Supreme Court 
came to the conclusion that there was no error ap¬ 
parent on the face of the proceedings or any irre¬ 
gularity in the procedure bv the Labour Commis¬ 
sioner gomg contrary to orinciples of natural jus¬ 
tice. For those reasons thev held that there was 
no ground which could justify a superior Court in 
issuing a writ of ’certiorari* for the removal of an 
order or proceeding of an inferior tribunal \es 


19B8 


U. P. Union Bank v. Dina Nath Raja Ram (Brij Mohan Lall J.) Allahabad 637 

to exercise judicial or quasi-judicial alone, apart from the other reasons to which we 

And It hard to distinguish that have invited attention, this application must fail. 

aistmguisn ma ^ ^ accordingly dismiss this appllC ation 

icf may also be made to the earlier with costs which we assess at Rs. 300/-. 
irahim Ahootaakar v. Custodian Gene- A/V.R.B. Application dismissed. 


with powers to exercise, judicial or quasi-judicial 
functions. * We find it hard to distinguish that 
case from the present one. 

(22) Reference may also be made to the earlier 
case of — ‘Ebrahim Aboobakar v. Custodian Gene¬ 
ral of Evacuee Property, New Delhi*, AIR 1952 
S C 319 (C). In that case it was pointed out by 
Mahajan J. who delivered the judgment of the 
Supreme Court that the Legislature had not limited 
the jurisdiction of the Custodian General provid¬ 
ing that such exercise would depend on the exis¬ 
tence of any particular state of facts as he had 
been constituted an appellate Court under Section 
24, Administration of Evacuee Property Act in 
words of the widest amplitude. 

The law as laid down by the Supreme Court in 
the case is that ordinarily a Court of appeal has 
an inherent jurisdiction to determine any points 
raised before it in the nature of preliminary issues 
by the parties. Such a jurisdiction is inherent 
in its very constitution as a Court of appeal. Whe¬ 
ther an appeal is competent, whether a party has 
4 locus standi' to prefer it, whether the appeal in 
substance is from one or another order and whe¬ 
ther it has been preferred in proper form and 
within the time prescribed, are all matters for the 
decision of the appellate Court so constituted. 

The question whether Ganga Prasad continued 
to be after his withdrawal a duly nominated can¬ 
didate and for that reason a necessary party to 
the election petition was thus in the nature of 
a preliminary issue which it was competent for 
the Election Tribunal to determine. The fact that 
the tribunal was a tribunal of restricted jurisdic- 
tioin in the sense that it had' been constituted 
only to try election cases referred to it makes no 
difference so far as the generality of the law re¬ 
lating to the powers of Court to interfere in 'cer¬ 
tiorari' is concerned. 
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U. P. Union Bank Ltd., Plaintiff v. M/s Dina 
Nath Raja Ram, Defendant. 

Company Original Suit No. 65 of 1952, D/- 
24-4-1953. 

(a) Evidence Act (1872), S. 56 — Practice of 
charging interest. 

The practice of charging interest on the 
amount overdrawn is so common with.the 
banks that the Court is justified in taking 
judicial notice of that practice. (Para 4) 
Anno: Evidence Act, S. 56 N. 1. 

(b) Companies Act (1913), S. 229 — “Rules" 

— Meaning of. 

The word “rules” has been used as 
meaning the principles which regulate the 
affairs in insolvency proceedings. 

(Para 8) 

•Anno: Companies Act, S. 229 N. 1. 

(c) Trusts Act (1882), S. 56 — Applicability 

— (Negotiable Instruments Act (1881), S. 31). 

The provisions of the Trusts Act cannot 
be made applicable to deposits held by a 
bank and the bank cannot be said to be a. 
trustee for the payee. (Para 12) 

Anno: Trusts Act, S. 56 N. 1; Negotiable In¬ 
struments Act, S. 31 N. 1. 


(23) Reference was made by learned counsel for 
the applicants to certain observations of the Court 
of Appeal in the case of 'R. v. Northumberland 
Compensation Appeal Tribunal’, (1952) 1 All ER 
122 (D), where it was held that 'certiorari’ could 
be used to quash the decision of a statutory tri¬ 
bunal, not only where the tribunal had exceeded 
its jurisdiction, but also where an error of law 
appeared on the face of the record. Apart from 
the fact that there ik no error of law apparent 
on the face of the record and the law has, in our 
opinion, been correctly interpreted by the Election 
Tribunal, it Is unnecessary to consider the full im¬ 
plications of this case as this Court is bound by 
the decisions of the Supreme Court. We have 
indicated clearly that an error of law in the deci¬ 
sion of the preliminary issue which an Election 
Tribunal was competent to determine is, accord¬ 
ing to the law laid down by the Supreme Court, 
no groufid for quashing the order of the Tribunal 
in the exercise of our powers of issuing a writ 
of 'certiorari'. 

(24) It was strenously contended by Mr. Gopalji 
Mehrotra that the question of impleading Ganga 
Prasad was in the nature of a collateral fact upon 
the existence of which the Jurisdiction of the 
Court to hear the election petition depended. We 
are satisfied that there is no substance in this 
argument. The question whether Ganga Prasad 
should be impleaded or not was not in the nature 
of a collateral fact upon the existence of which 
the jurisdiction of the Court to hear the election 
petition depended, but was a preliminary issue 
which the Court was competent to determine 
and that being so, even on the assumption that the 
tribunal has taken a wrong view— and we have 
indicated that it has not — the view of the tri¬ 
bunal must be held to be final. For this reason 


(d) Negotiable Instruments Act (1881), S. 
7 — Payee. 

The payee of a cheque is not an assignee 
of money in the hands of a banker. 

(Para 13) 

Anno: Negotiable Instruments Act, S. 7 N. 1. 

(e) Negotiable Instruments Act (1881), S. 
64 — Right of holder to enforce claim against 
drawee. 

, The section does not deal with the rights 
between the payee of a cheque and the 
drawee and does not impliedly recognise 
the right of the holder of a cheque to en¬ 
force his claim against the drawee. 

(Para 21) 

Anno: Negotiable Instruments Act, S. 64 
N. 1. 

(f) Negotiable Instruments Act (1881), S. 
78 — Scope. 

The section deals with the payee’s claim 
against the drawer and not his right to 
receive payment from the bank. No right 
has been conferred by the section on the 
payee against the drawee, i.e. the bank. 

. (Para 23V 

Anno: Negotiable Instruments Act, S. 78 
N. 1. 

(g) Negotiable Instruments Act (1881), S 
93 — Scope — Extent of holder’s right. 

The section was intended to confine the 
holder’s right of enforcing the liability to 
only those who are otherwise liable under 
the law and to whofn notice has been 
given. It was not intended to enlarge the 
holder’s right so as to enable him to claim 
damages from persons against whom he 
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has no remedy under the provisions of the 
Act. (Para 35) 

Anno: Negotiable Instruments Act, S. 93 

N. 1. 

(h) Negotiable Instruments Act (1881), S. 
84 — Payee's right to receive payment. 

The payee's right to receive payment 
frcm the bank conferred by S. 84 can be 
exercised only in the circumstances 
mentioned therein. The section does not 

recognise the payee’s right in general to 
receive payment from the bank. 

(Para 36) 

Anno: Negotiable Instruments Act, S. 84 

N. 1. 

(i) Negotiable Instruments Act (1881), S. 
129 — Right to enforce payment. 

The phrase “the true owner of the 
cheque” undoubtedly includes the payee. 
To this extent a right has been conferred 
by S. 129 on the payee to maintain an 
action against the bank. But this right has 
been specially created by the statute in 
the particular circumstances mentioned in 
the section. The section does not confer a 
right on the payee in general to enforce 
payment of a cheque against a bank. 

(Para 38) 

(j) Negotiable Instruments Act (1881), S. 
117 — Right to enforce payment. 

The section does not enforce a right on 
the holder to enforce payment against the 
drawee in general. (Para 39) 

Anno: Negotiable Instruments Act, S. 117 
N. 1. 

Mukhtar Ahmad, for Defendant. 

CASES CITED: 

(A) (’42) AIR 1942 Oudh 417: 18 Luck 110 

(B) (1875) 23 V/R 301: 19 Eq 74 

(C) (1860) 141 ER 1210: 8 CB (NS) 372 

(D) (’30) AIR 1930 All 648: 52 All 696 

(E) (’33) AIR 1933 Lah 176: 148 Ind Cas 379 
JUDGMENT: This is a suit by the Official Li¬ 
quidators of the U. P. Union Bank Limited to re¬ 
cover a sum of Rs. 2,677-5-8 from Messrs. Dina- 
nath Raja Ram, a firm of cloth merchants, at Bu- 
daun. The bank being in liquidation, the suit 
has been instituted, by virtue of the provisions of 
Section 45-B of the Banking Companies (Amend¬ 
ment) Act (20 of 1950), in this Court. 

(2) The defendant firm had a current account 
with the bank when it was a going concern. The 
defendant had overdrawn that account. The suit 
has been instituted to recover the amount of the 
overdrafts together with interest due to the bank 
from the defendant firm. 

(3) Two pleas have been put forward in defence. 
In the first place, it is contended that no interest 
is chargeable on the overdrafts. Secondly, it is 
contended that the bank had wrongly refused pay¬ 
ment of a cheque for Rs. 1,500/- to the defendant 
firm and the amount of that cheque should be set 
off against the bank’s claim. 

(4) The first plea can be easily disposed of. It 
is stated in Paragraph 1 of the plaint that the 
defendant had agreed 

“to repay on demand the amount advanced to 
him together with interest at the rate of 71 per 
cent, per annum.” 

In Para. 1 of the WTltten statement this para¬ 
graph of the plaint is unreservedly admitted. This 
means that there is a clear admission by the de¬ 
fendant of the agreement set up by the plaintiff. 
In the additional places, however, it is stated that 


the defendant had not agreed to pay interest. 
This plea is inconsistent with the unqualified ad¬ 
mission of the Dlaintiff's allegation contained in 
the earlier portion of the written statement. More¬ 
over, the practice of charging interest on the 
amount overdrawn is so common with the banks 
that the Court is justified in taking judicial notice 
of the practice. It may also be pointed out that 
the learned counsel for the defendant did not 
press this plea at the time of arguments. The plea * 
must, therefore, be rejected. 

(5) In order to appreciate the second plea, it 
may be mentioned mat one Syed Zia All Kazmi 
drew a cheque for Rs. 1.500/- in favour of the 
defendant firm and delivered it to it. The defen¬ 
dant presented the cheque to the plaintiff bank, 
but the cheque was dishonoured. The reason given 
in the Memo, attached to the cheque by the bank 
while returning it (the cheque) was that: 

“Payment cannot be made due io me shortage 
of funds.” 

(6) It is now conceded by the bank that the 
drawer oi the cheque had sufficient funds in his 
account to enable the bank to make payment. In 
other words, it is no longer in dispute that the 
cheque was wrongly dishonoured by the bank. It 
is the amount of this cheque which is sought to 
be set off against the plaintiff’s claim. The argu¬ 
ment advanced by the defendant is that wrong¬ 
ful refusal to pay the amount of the cheque gave 
rise to a claim in favour of the defendant and 
the amount of this claim should be deducted from 
the bank's claim against the defendant. 

(7) Reliance is placed on S. 229, Companies Act 
(7 of 1913), which'runs as follows: 

“Application of insolvency rules in winding up 

of insolvent companies — In the winding up of 
an insolvent company the same rules shall pre- > 
vail and be ooserved with regard to the respec¬ 
tive rights of secured and unsecured creditors 
and to debts provable and to the valuation of 
annuities and future and contingent liabilities 
as are in force for the time being under the law 
of insolvency with respect to the estates of per¬ 
sons adjudged insolvent: and all persons who in 
anv such case would be entitled to prove for and 
receive dividends out of the assets of the com¬ 
pany as may come in under the winding up 
and make such claims against the company as 
they respectively are entitled to by virtue of this 
section.” 

(8) It may be pointed out that by reason of this 
section “rules” which are in force under the law 
of insolvency have been made applicable to wind¬ 
ing up proceedings. The word “rules” has been 
used in this section as meaning the principles 
which regulate the affairs in insolvency proceed¬ 
ings. Tlie term “rules” has not been used in the 
restricted sense of the rules framed by the High 
Courts under S. 79 of the Provincial Insolvency 
Act (5 of 1920), I am fortified in this view by 
the case of — ‘Anand Behari Lai v. Dinshaw & 

Co. (Bankers), Ltd.’. AIR 1942 Oudh 417, at p. 421 
(A), where the learned Judges held that the term 
“rules” as used in this section meant the “provi¬ 
sions” of the insolvency law. 

(9) The rule sought to be made applicable to 
the present case is that embod'ed in S. 46 of the 
Provincial Insolvency Act. This section rims as 
follows: 

“46. Mutual dealings and set off — Where there 
have been mutual dealings between an insolvent 
& a creditor proving or claiming to prove a debt 
under this Act, an account shall be taken of 
what is due from the one party to the other in 
respect of such mutual dealings, and the sum 
due from the one party shall be set off against 
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any sum due from the other party, and the 
balance of the account, and no more, shall be 
claimed or paid on either side respectively.” 

(10) It will follow that if a debtor has a counter 
claim against a bank in liquidation the bank can¬ 
not insist on demanding full payment of its claim 
without reducing it by the amount payable to 
the debtor. If the debtor is driven to the neces¬ 
sity of filing a claim against the bank he will be 

t given a ‘pro rata' payment along with other un¬ 
secured creditors. But if he is allowed to deduct 
the amount of his claim from the amount payable 
by him to the bank, he will be entitled to deduct 
the full amount of his claim from the amount due 
from him to the bank. Therefore, the defendant 
insists on taking advantage of this rule of insol¬ 
vency law. 

Needless to say that he can take this stand. But 
this presupposes that he must have a valid claim. 
The Official Liquidators contend that by wrongly 
refusing to make payment the bank did not incur 
any obligation towards the defendant. Their con¬ 
tention is that the bank did become liable to com¬ 
pensate the drawer but not the defendant who was 
the payee. Therefore, the whole dispute between 
the parties to this litigation narrows down to the 
simple question whether a bank possessing suffi¬ 
cient funds in a depositor's account incurs a lia¬ 
bility towards the payee of a cheque by wrongly 
refusing payment to him. 

(11) As between a payee and a bank there is 
no privity of contract. The payee is only an agent 
or messenger of the maker of the cheque to whom 
payment is made by the bank at his (marker’s) 
request. If, therefore, the bank makes default it 
is guilty of breach of contract and liable to pay 

.damages to the maker who is the contract- 
^ing party and not to the payee who is the agent 
of the maker. The agent has no right of suit. 

(12) It is true that by virtue of S. 56 of the 
Trusts Act (2 of 1882), a beneficiary has been 
given a right 

“to have the intention of the author of the trust 
specifically executed to the extent of the bene¬ 
ficiary’s interest”. 

In other words a right to enforce a contract may, 
in the case of a trust, be enforced by a person 
who is not privy to the contract. But certainly 
it cannot be contended that the bank is trustee 
for the payee. By no stretch of imagination can 
the provisions of the Trust Act be made applicable 
to deposits held by a bank. 

(13) Nor can it be contended that the payee of 
.a cheque is an assignee of money in the hands 

of a banker. The remarks made by Jessel M. R. 
Jin the case of — ‘Hopkinson v. Forester 1 , (1875) 
19 Eq 74 (B), may usefully be quoted in this con¬ 
nection. They run as foUows: 

“A cheque is clearly not an assignment of money 
in the hands of a banker: it is a bill of ex¬ 
change payable at a banker’s. The banker is 
bound by his contract with his customer to 
honour the cheque, when he has sufficient assets 
in his hand; if he does not fulfil his contract 
he is liable to an action by the drawer, in which 
4 heavy damages may be recovered if the drawer’s 
credit has been injured. I do not understand 
the expressions attributed to Byles J. in the case 
of — 'Keene v. Beard’, (1860) 8 C. B. (N. S.) 372 
(C), but I am quite sure that learned Judge 
never meant to lay down that a banker who dis¬ 
honours a cheque is liable to a suit in equity 
by the holder.” 

(14) Reference may also be made to Hart on Law 
of Banking, Fourth Edition, page 445, where it is 
stated that: 


“A cheque in itself is merely a request to the 
banker to pay a certain sum. It does not pur¬ 
port to be, and has not the effect of, an assign¬ 
ment to the payee of money in the hands of 
the banker. Nor is it accepted by the banker 
like a bill of exchange. Accordingly, the payee 
has in general no right of action for its dis¬ 
honour against the banker on whom it is drawn. 
His only remedy if it is dishonoured is against 
the drawer or an indorser.” 

It will be useful also to refer to Halsbury's Laws- 
of England, Hailsham Edition, Volume I, page 827 
Para. 1348, where it is stated that: 

“If a banker without justification dishonours his- 
customer’s cheque he is liable to the customer 
in damages for injury’ to credit — The holder 
has no remedy against the banker, unless the- 
banker has admitted to him that he holds money 
especially to meet a particular cheque.” 

(15) Turning to the Negotiable Instruments Act,, 
one finds S. 31 as follows: 

’The drawee of a cheque having sufficient funds 
of the drawer in his hands, properly applicable 
to the payment of such cheque must pay the 
cheque when duly required so to do, and, in de- 
fault of such payment, must compensate the 
drawer for any loss or damage caused by such 
default.” 

(16) It will thus appear that the drawee has 
been made liable to compensate the drawer, but 
he has not been made liable to compensate the 
payee. Had it been the intention of law to invest 
the payee with a right of action against the 
drawee, the Legislature would not have failed to 
say so in S. 31. 

(17) Section 30 of the Act runs as follows: 

“The drawer of a bill of exchange or cheque is 

bound, in case of dishonour by the drawee or 
acceptor thereof, to compensate the holder, pro¬ 
vided due notice of dishonour has been given to, 
or received by, the drawer as hereinafter pro¬ 
vided.” 

(18) It will be noticed that this section confers 
a right on the holder but this right has been given 
to him against the drawer and not against the 
drawee. 

(19) It will, therefore, follow that no 'prima 
facie’ valid reason exists for departing from the 
well-recognized rule of law that a person who is 
not privy to a contract cannot enforce any right 
under it. But the learned counsel for the defen¬ 
dant referred to certain provisions of the Negoti¬ 
able Instruments Act as impliedly creating rights 
in favour of the payee. Section 64 of the Act was 
referred to in this connection. The relevant por¬ 
tion of this section runs as follows: 

■‘Promissory notes, bills of exchange and cheques 
must be presented for payment to the maker, 
acceptor or drawee thereof respectively, by or 
on behalf of the holder as hereinafter provided. 
In default of such presentment, the other parties 
thereto are not liable thereon to such holder..." 

(20) The word “respectively” used in this sec¬ 
tion makes it clear beyond doubt that the word 
“cheque” is to be read with the word “drawee*, 
form as follows: 

In other words, this section reads in a simplified' 
“Cheque must be presented for payment to the- 
drawee thereof by or on behalf of the holder 
as hereinafter provided. In default of such pre¬ 
sentment, the other parties thereto are not li¬ 
able thereon to such holder." 

(21) The argument advanced by the learned* 
counsel for the defendant is that this section im¬ 
plies that, in the event of presentation being pro¬ 
perly made the holder can maintain a claim: 
against the drawee. This connection is not sound. 
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This section does not lay down the rights and lia¬ 
bilities as between the holder and the drawee. It 
is confined to the rights and liabilities against 
the "other parties". The words "other parties" 
were the subject of interpretation in the case 
of—‘Banaras Bank Ltd.v.Hormusji Pestonji', AIR 
1930 All 648 (D». It was held that this phrase 
meant parties other than the drawee qua a cheque. 
This view was followed by the Punjab High Court 
in the case of — 'Devi Ditta Mai Kirpal Singh v. 
Pratap Singh Hamam Sing', AIR 1933 Lah 176 
(Ei. In the circumstances, I am not prepared to 
accept the contention put forward by the learned 
counsel for the defendant, viz., that impliedly this 
section recognizes the right of the holder of a 
cheque to enforce his claim against the drawee. 
As pointed out above, this section does not deal 
with the rights between the payee of a cheque and 
the drawee. 

(22) The next section referred to during the 
learned counsel's argument is S. 78 of the Act. 
It runs as follows: 

"Subject to the provisions of S. 32. CL (c), pay¬ 
ment of the amount due on a promissory note, 
bill of exchange or cheque must in order to dis¬ 
charge the maker or acceptor, be made to the 
holder of the instrument." 

(23) It is argued that this section recognizes the 
right of the holder of an instrument to demand 
payment from the bank. This contention also is 
not sound. This section lays down what payment 
by the bank will discharge the maker of a cheque. 
If the bank makes payment to a wrong person who 
is not the holder of cheque within the meaning 
of the term as used in S. 8 of the Act and the 
payee is thereby denied payment, the payee can 
certainly turn back and enforce his claim against 
the maker thereof. But if the payment has been 
made to the holder of the cheque, the payee can¬ 
not enforce such a claim against the drawer. It 
is significant that the section deals with the payee’s 
claim against the drawer and not his right to re¬ 
ceive payment from the bank. No right has been 
conferred by this section on the payee against 
the drawee, i.e., the bank. 

(24-34) Section 93 which was next referred to 
runs as follows: 

"When a promissory note, bill of exchange or 
cheque is dishonoured by non-acceptance or non¬ 
payment, the holder thereof, or some party 
thereto who remains liable thereon, must give 
notice that the instrument has been so dishon¬ 
oured to all other parties whom the holder seeks 
to make severally liable thereon, and to some 
one of several parties whom he seeks to make 
jointly liable thereon. 

Nothing in this section renders it necessary to 
give notice to the maker of the dishonoured pro¬ 
missory note or the drawee or acceptor of the 
dishonoured bill of exchange or cheque." 

(35) It is argued that Para. 1 of this section 
confers a right on the holder of a cheque to en¬ 
force his claim subject to the giving of notice of 
dishonour and Para. 2 dispenses with the neces¬ 
sity to give notice to the drawee of a dishonoured 
cheque. It is contended that reading the two 
paragraphs together one is led to the conclusion 
that in case of the dishonour of a cheque the 
holder can sue the drawee without giving notice 
to him. The language of the section does not, in 
my opinion, bear this interpretation. In this sec¬ 
tion also, as in S. 64, the important words are 
"others parties". 

This section too defines the rights as between 
the holder and parties other than the drawee. In 
the case of dishonour of a cheque, the holder 
may have his remedies against several persons, 


e.g., the maker and the persons (whose number 
may be large) who had endorsed the cheque be¬ 
fore it came to his hands. He has first to select 
which of these persons he seeks to make liable 
and then to give notice to him or them. The sec¬ 
tion was intended to confine the holder's right 
of enforcing the liability to only those who are 
otherwise liable under the law and to whom notice 
has been given. It was not intended to enlarge the 
holder's right so as to enable him to claim damages 
from persons against whom he has no remedy 
under the provisions of the Act. I am, therefore, 
of the opinion that this section also does not help 
the defendant. 


(36) Section 84 which was next referred to re¬ 
lates to a special set of circumstances. It says 
that if a cheque is not presented to the drawee 
within a reasonable time and if within this period 
the drawee, i.e., the bank goes into liquidation, 
the payee cannot enforce his remedy against the 
maker of the cheque. Since he is deprived of this 
right against the maker, the section confers on 
him a special right to obtain from the bank 'pro 
rata' payment in respect of the amount of the 
cheque. 

Since the payee is responsible for the delay in 
presentation of the cheque and for the consequent 
loss incurred thereby, he is penalised by depriving 
him of his remedy against the maker but is practi¬ 
cally compensated by being invested with the right 
to receive 'pro rata' payment from the bank which 
right his drawer would have otherwise availed of. 
This right to receive payment is a special crear 
ture of the statute and can be exercised in the 
aforesaid circumstances only. Section 84 which 
creates this right does not recognize the payee's 
right in general to receive payment from the bank. 

(37) Similarly, S. 129 creates a special right to 
be exercised in special circumstances. It runs as 
follows: 

"Any banker paying a cheque crossed generally 
otherwise than to a banker, or a cheque crossed 
specially otherwise than to the banker to whom 
the same is crossed, or his agent for collection, 
being a banker, shall be liable to the true owner 
of the cheque for any loss he may sustain owing 
to the cheque having been so paid." 


(38) It lays down that if a banker makes pay- 
nent of a crossed cheque otherwise than to a 
>anker or to the special banker to whom the 
heque is crossed he is liable to n the true owner 
if the cheque" for any loss he may sustain owing 
o the cheque having been so paid. The phrase 
the true owner of the cheque" undoubtedly 
ncludes the payee. To this extent a right has 
ieen conferred by S. 129 on the payee to main* 
ain an action against the bank. But this right 
ilso has been specially created by the statute in 
he particular circumstances mentioned in the 
ection. Because of the negligence on the part of 
he bank it has been made liable to compensate 
he payee in certain given circumstances. This 
;ection does not confer a right on the payee in 
general to enforce payment of a cheque against 
i bank. 

(39) Lastly. S. 117 was relied upon by the learned 
counsel in support of his contention. The open- 
ng paragraph of this section runs as follows: 
"The compensation payable in case of dishonour 

of a promissory note, bill of exchange or cheque, 
bv anv party liable to the holder or any indoisee, 
shall be determined by the following rules. 


Then follow the rules which determine the 
payable. It is argued that this section confers 
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on the holder of a cheque a right to enforce pay¬ 
ment against the drawee. With this contention 
I am unable to agree. The language of the sec¬ 
tion indicates beyond doubt that this section is 
confined to laying down the rules for the calcu¬ 
lation of compensation. It does not purport to 
lay down which party is liable to pay compensa¬ 
tion to whom. The liability to make payment is 
to be determined by other sections of the Act. 

( If any party is "liable to the holder", this section 
will come into play, otherwise it will not. The 
language of the section does not lend support 
to the contention that it confers a right on the 
holder to enforce payment against the drawee in 
general. 

(40) Having given the matter my best considera¬ 
tion, I have come to the conclusion that the 
bank did not, by refusing payment of the cheque 
to the defendant, incur any liability to the 
•defendant. The result, therefore, is that the 
•defendant has no legitimate claim against the 
•bank and there is nothing which can be set off 
against the bank's claim. 

(41) The bank’s claim succeeds in toto. The 
suit is decreed for the recovery of Rs. 2,677-5-8 
with ‘pendente lite' and future interest at six 
per cent, per annu m and with costs. 

A/V.R.B. Suit decreed. 


U. P. (Mcotham J .) 
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MOOTHAM AND GURTU JJ. 

Babu Ram Sharma, Applicant v. State of 
"Uttar Pradesh, and others, Opposite Parties. 

> Misc. Writ No. 556 of 1952, D/-27-4-1953. 

(a) Motor Vehicles Act (1939), S. 55 — 

Kight to obtain permit to ply bus depends on 
■possession of bus and not its ownership. AIR 
1952 S. C. 192, Ref. (Paras 11, 51) 

(b) Constitution of India, Art. 226 — Find¬ 
ing of fact by Tribunal—Interference — Error 
of law — (Motor Vehicles Act (1939), S. 60(c)). 

The Regional Transport Authority and 
the State Transport Tribunal are ad¬ 
ministrative bodies exercising quasi-judi¬ 
cial functions as regards the issue and 
cancellation of permits. (Para 12) 

The High Court is not, in the exercise 
of its powers under Art. 226 of the Con¬ 
stitution, entitled to usurp the jurisdiction 
vested in those bodies or to constitute it¬ 
self a Court of appeal from their decisions. 
The High Court would have no power, 
save possibly in very exceptional circum¬ 
stances, to interfere with the decision of 
the State Transport Tribunal on a ques¬ 
tion of fact in any case in which there 
is conflict of evidence. (Para 12) 

• a ^ .. where the Regional Transport 
-Authority and the State Transport Tribu- 
nal have arrived at a finding to the effect 
that the permit was obtained by fraud 
and misrepresentation which is not only 
unsupported by any evidence but is con¬ 
trary to such evidence as there is, it 
amounts to an error of law if not to a 

Si 0 "* ° f tte P rinc, 'P les of natural 
J? err0r °J. law apparent on the 
es is rKOmised as 


good ground for the issue of an order of 
certiorari. (1952) 1 All ER 122; AIR 1952 
SC 192, Relied on. (Para 12) 

Writ of certiorari was issued, quashing 
the orders cancelling the permit of the 
Regional Transport Authority. 

(Paras 13, 15) 

V. D. Bhargava, for Applicant; Gopalji 
Mehrotra (Standing Counsel), for Opposite 
Parties. 

CASES CITED: 

(A) (’51) AIR 1951 All 257 (FB) 

(B) (’52) AIR 1952 SC 192: 1952 SCR 583 

(C) (1952) 1 All ER 122 

(D) (’52) AIR 1952 SC 319: 1952 SCR 696 
MOOTHAM. J.: This is a petition under Art. 

226 of the Constitution in which the petitioner 
prays, first for the issue of a writ of certiorari to 
quash two orders of the Regional Transport Autho¬ 
rity, Meerut, dated respectively the 21st July and 
the 3rd November, 1951, and an order of the State 
Transport Tribunal dated 6-8-1952, and secondly, 
for a writ of mandamus to issue to the State 
Transport Authority, Lucknow, to compel it to ac¬ 
cept the replacement of one motor vehicle bv 
another. 

(2) The petitioner is engaged in the business of 
plying stage carriages and he has been doing so 
since the year 1930. The facts upon which the 
petitioner relies are set out in the affidavit which 
accompanies his petition; and it is of importance 
to observe that no counter-affidavit has been filed 
He states that in September, 1949. the Provincial’ 
Transport Authority was prepared to sanction the 
tssue to him of a temporary permit, but as the 
petitioner had sold the vehicle which previously he 
had owned and was not possessed of sufficient 
money to purchase a new vehicle, he approached 
a financier named Chatter Sen for financial assis¬ 
tance. On the 23rd September Chatter Sen pur¬ 
chased a stage carriage for the sum of Rs. 16,500/- 
and on the 29th October — learned counsel are 

?f? ed ,1 ¥* Vl the < ? > September” in paras. 9. 
10 & 11 of the affidavit should be the 29th October 
— he sold the vehicle to the petitioner, and as a 
form of security for the protection of Chatter Sen 
the petitioner executed on that date four docu¬ 
ments. namely 

(i) an agreement wherein, after reciting that 
he had resold the stage carriage to Chatter 
Sen for Rs. 19,000/-, the petitioner under- 

*S?jF o t miilif eSp0nsible J or such application 

and affidavit as may be required to com¬ 
plete the transfer, and Chatter Sen under- 

'°J , i t( L pay s “ ch taxes on the vehicle as 
might become due; 

(ii) a letter addressed to the Regional Transport 
Officer. Meerut, stating that the stage 
carriage had been sold to Chatter Sen; 

(ui) a power of attorney in favour of Hukum 
Chand, the son of Chatter Sen, authorising 

' H? for vehicle, to deposit 

the r oa d taxes, renew the permit and to file 
applications and affidavits on behalf of the 
,, , Petitioner in connection with the vehicle; and 
(iv) a form of declaration intended to “serve as 
evidence and be of use when needed” ac¬ 
knowledging that he had sold the vehicle 
and the permit therefor, to Chatter Sen for 
Rs. 19,000/- and had recced thiTamoiSit 

Petitioner says that when he executed 
these documents on the 29th October, the docfi 

mwi tS i^ ere K not 5? ted and blanks were left to be 
in when the registration number of the 
vehicle and the number of the permit were lmnm? 
No date has been inserted in letterto toe r!SoJ5 
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Transport Officer. The 9th November. 1949. was 
subsequently inserted as the date of execution of 
the agreement and the power of attorney and the 
receipt are now dated 29-11-1949. The petitioner 
says that these dates were inserted by Chatter 
Sen. The petitioner further states in para. 7 of 
his affidavit that similar documents had been 
executed by him at the request of Chatter Sen 
when he had acquired vehicles from the latter in 
1943 and 1944 and that after he had paid the 
purchase price the documents were all returned 
to him. 

(4) On the 29th October — the date upon which 
the petitioner says the abovementioned documents 
were executed — a temporary permit No. 43M(T) 
was issued to him. and on the 10th November of 
that year the vehicle was registered in the peti¬ 
tioner’s name and given the registration No. 
USL 3167. 

(5) In May 1950. this Court in the case of — 
‘Moti Lai v. The State of Uttar Pradesh'. AIR 
1951 All 257 (FB) (A) commented adversely on the 
practice of the Transport Authorities in issuing 
only temporary permits, and as a consequence of 
the judgment in that case the Motor Vehicles 
Department invited the holders of temporary per¬ 
mits to apply for permanent permits. The peti¬ 
tioner did so. and on 30-9-1950. his application was 
published in the official ga 2 ette in accordance with 
the provisions of S. 57, Motor Vehicles Act. No 
objection to the application having been lodged, 
the petitioner was granted a permanent permit 
on 13-12-1950. The permit was numbered 133 and 
was declared to be valid up to 13-12-1953. 

(6) The petitioner says that Chatter Sen then 
started creating trouble and tried forcibly to stop 
the petitioner from running the stage carriage No. 
USL 3167, and that as a consequence of this the 
petitioner applied to the Transport Authorities on 
15-1-1951, to be allowed to replace vehicle No. USL 
3167 by another vehicle No. USL 3810. This ap¬ 
plication was allowed by the Regional Transport 
Officer subject to confirmation by the Regional 
Transport Authority. 

(7) On 23-1-1951, Chatter Sen filed a suit against 
the petitioner in the Court of the Civil Judge. 
Meerut, for a declaration that he was the owner 
of permit No. 133 and he applied for an interim 
injunction to restrain the petitioner from plying 
vehicle No. USL 3167. The Court refused to grant 
an interim injunction and its decision was upheld 
by this Court on appeal. On the 31st January 
Chatter Sen also addressed a letter to the Re¬ 
gional Transport Authority objecting to the peti¬ 
tioner’s application for the replacement of one 
vehicle by another on the ground that he was 
the sole owner both of vehicle No. USL 3167 and 
of permit No. 133. 

(8) On 21-7-1951. the petitioner’s permit No. 133 
was suspended by the Regional Transport Autho¬ 
rity and notice was issued to him to show cause 
why it should not be cancelled. At the same time 
the Regional Transport Authority refused to allow 
the petitioner’s application for replacement. 

(9) On 3-11-1951, the Regional Transport Autho¬ 
rity. Meerut, made the following order: 

“The original permit was Mt. No. 43 covering 
vehicle No. 3167. It is established by deed dated 
9-11-49 that Babu Ram sold the vehicle and the 
permit in favour of L. Chattersen. Chatter 
Sen has all along been in possession of that 
vehicle and has been running it. Babu Ram 
could not sell the vehicle and the permit with¬ 
out obtaining the permission of the R. T. A. 
Blanks to fill in number, etc., were only leit m 
the deed dated 9-11-49. Babu Ram later wrote 
out an application addressed to the R. T. O. 
that he has sold the vehicle and permit to 


Chatter Sen. Babu Ram is not, therefore, en¬ 
titled to retain the permit. The permit No 132 
is a successor of permit No. Mt 43. Permit No. 
133 is cancelled. The question of transfer of 
permit does not arise as no permission for 
transfer was taken.” 

Against that order the petitioner appealed to the 
State Transport Authority which heard the appeal 
on 6-8-1952. The State Transport Authority had 
properly cancelled the permit No. 133 under S. 60 
(d), Motor Vehicles Act, on the ground that the 
permit was obtained by misrepresentation. It 
also held that at the time when the petitioner 
asked for the replacement he was not in posses¬ 
sion of vehicle No. USL 3167, and that, therefore, 
the permit was liable to cancellation under S. 
60(c) of that Act. It accordingly dismissed the 
appeal. 

(10) The petitioner contends that at all material 
times he was in possession of the vehicle and he 
denies that he obtained the permit, No. 133 by 
any fraud or misrepresentation. He says that 
there is no evidence to support any finding to the 
contrary and that this Court can and should give- 
him the relief which he seeks on the ground that 
the order is vitiated by an error apparent on the 
face of the record and that it amounts to a viola¬ 
tion of the principles of natural Justice. 


(11) It is common ground that on the 29th Octo¬ 
ber the motor vehicle USL 3167 was sold by 
Chatter Sen to the petitioner and that the latter 
was given possession of it. The petitioner swears 
that on that date he signed the several docu¬ 
ments to which I have referred although the docu¬ 
ments were not then dated and blanks were left 
for the insertion of certain particulars. He also 
swears that these documents were executed solely 
for the purpose of affording Chatter Sen security 
for the payment by the petitioner of the purchase 
price of the vehicle. There is, as I have said 
no counter affidavit, the only evidence to which 
the opposite parties can refer in order to disprove- 
the statements made by the petitioner being the 
documents themselves. But the documents are, 
in my view, clearly consistent with the petitioner’s 
version of what occurred, and I find it hard to 
appreciate for what purpose the vehicle was ad¬ 
mittedly sold to the petitioner if on the same day 
he resells it to his vendor for the same price. Be 
that as it may, the question which is of importance 
is not the legal title to the vehicle but who was 
in possession of it, for the right to obtain a per¬ 
mit depends on possession and not ownership:! 
— ‘Verappa Pillai v. Raman *and Raman Ltd.’.P 
AIR 1952 SC 192 (B). 

Now it is clear that the petitioner was in pos¬ 
session of the vehicle on the 29th October; ac¬ 
cording to his affidavit (para. 17) he was In posses¬ 
sion in January 1951, and that that was as appears 
clearly to be established by the fact that it was 
in that month that Chatter Sen tried unsuccess¬ 
fully to obtain from the civil Court an injunc¬ 
tion to prevent him from using the vehicle. I can 
find no evidence whatever to show that the peti¬ 
tioner was not in fact in possession of the vehicle 
at all material times. Any finding, therefore, that 
the Regional Transport Authority was entitled to- 
cancel the permit under S. 60(c) is, in my opinion, 
unsupported by any evidence. Nor can I find any 
evidence to show that the applicant obtained the 
permit No. 133 fraudulently or by misrepresenting 
that he was in possession of stage carriage USL 
3167 when that was not the case. 

Our attention has been drawn to the application 
form P.St.S.A. which is the form of application 
for a permit applicable in the present case under 
R. 50(a)(ii), U. P. Motor Vehicles Rules, 1940. It 
is pointed out to us, and I think correctly, that 
fraud or misrepresentation could arise oni} m 
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resoect of the particulars to be entered in either 
cL (10) or cl. (14) of this application. Clause (10) 
requires the applicant to give particulars of any 
stage or contract carriage permit valid in the 
State which is held by him. On the date on 
which the application for a permanent permit was 
made the petitioner held a temporary permit. No. 
43 M. (T). In cL (14) of the application the ap¬ 
plicant is required to state whether he was then 
in possession of the vehicle in respect of which the 
( permanent permit was applied for. The evidence 
in my view is all one way and shows that the 
petitioner was in possession of the vehicle DSL 
3167. 




(12) The Regional Transport Authority and the 
State Transport Tribunal are administrative 
bodies exercising quasi-judicial functions as regards 
the issue and cancellation of permits. I am fully 
conscious of the fact that this Court is not in the 
exercise of its powers under Art. 226 of the Con¬ 
stitution entitled to usurp the jurisdiction vested 
in those bodies or to constitute itself a Court of 
appeal from their decisions. This Court would 
have no power, in my view, save possibly in very 
exceptional circumstances, to interfere with the 
decision of the State Transport Tribunal on a 
question of fact in any case in which there is 
conflict of evidence. But that, in my judgment, 
is not the case here, for as I have said I have 
been unable to find any evidence that the peti¬ 
tioner. was not in possession of vehicle USL 3167 
at material times or that he obtained permit No. 
133 by fraud or misrepresentation. The result is, 
therefore, that the Regional Transport Authority 
and the State Transport Tribunal have arrived at 
a finding of fact which is not only unsupported 
by any evidence but is contrary to such evidence 
as there is; and to come to a finding of fact in 
the absence of any evidence amounts, in my view, 
to an error of law if not to a violation of the 
principles of natural justice. An error of law ap¬ 
parent on the face of the proceedings is recog¬ 
nised in England as good ground for the issue of 
an order of certiorari; — ‘R v. Northumberland 
Compensation Appeal Tribunal. Ex parte Shaw’, 
(1952) 1 All E R 122 (C), and although our atten¬ 
tion had not been drawn to any case in India in 
which the same view has expressly been taken it 
would appear to be in accordance with the pro¬ 
nouncement of the Supreme Court in — ‘AIR 1952 
SC 192 at p. 195 (B)’ where Chandrasekhara 
Aiyar, J. delivering the judgment of the Court, 
said: 

"Such writs as are referred to in Art. 226 are 
obviously intended to enable the High Court to 
issue them in grave cases where the subordinate 
tribunals or bodies or officers act wholly without 
jurisdiction, or in excess of it, or in violation of 
the principles of natural justice, or refuse to 
exercise a jurisdiction vested in them, or there 
is an error apparent on the face of the record.." 


(13) For the reason I have stated I am of opi¬ 
nion that the petitioner is in this case entitled to 
relief, and I would direct the issue of a writ of 
certiorari quashing the orders of the Regional 
Transport Authority dated the 21st July and the 
13rd November, 1951, and the order of the State 
i Transport Tribunal dated 6-8-1952. 
it (14) As regards the second of the petitioner’s 
prayers, I do not think it would be proper for this 
Court to direct the State Transport Tribunal to 
accept the replacement of vehicle USL 3167 by 
vehicle USL 3810, but I think that this Court can 
properly direct that that authority should now 
proceed to consider the petitioner’s application 
l0 ^ replacement on its merits. The petitioner is 
entitled to his ccsts. 

(15) GURTU, J.: This is an application under 
Art 226 of the Constitution of India. The appli¬ 


cant prays that a writ of ’certiorari’ or such other 
writ, order or direction, as the Court may deem 
fit, tie issued whereby the orders of the Regional 
Transport Authority dated 21-7-1951 and 3-11-1951 
as also the order of the S'ate Transport Tribunal 
dated 6-8-1952 be cancelled. The applicant also 
prays that a writ of mandamus be issued to the 
opposite party No. 3 commanding him to accept 
the replacement of vehicle No. USL 3167 by USL 
3810 and to allow the applicant to run the same 
and to return the permit. 


(16) The applicant is an operator who has been 
plying motor stage-carriages on permits since the 
year 1930. In September 1949, the Provincial 
Transport Authority decided to issue temporary 
permits which the applicant desired to apply for. 
Tire applicant was not then possessed of enough 
money to purchase a stage-carriage to enable him 
to apply and he approached one Lala Chatter Sen 
for financial assistance. On 23-9-1949 Lala Chatter 
Sen purchased a stage-carriage bearing temporary 
Registration No. 476 T from India Automobiles, 
Delhi, for a sum of Rs. 16,500/-. The aforesaid 
vehicle was on 29-10-1949 transferred to the appli¬ 
cant, the fact of sale being endorsed on the pre¬ 
sent receipt issued by the Indian Automobiles to 
Lala Chatter Sen. 


(17) At the same time, the applicant, as first 
party, and Lala Chatter Sen, as second party, 
executed an agreement wherein the applicant 
stated that for a consideration of Rs. 19,000/-, the 
applicant had re-sold the said stage-carriage under 
a receipt to Lala Chatter Sen. It was stated in 
that agreement that the parties would be bound by 
the terms of the agreement which, ‘inter alia’ 
were that the applicant would have no concern 
with the permit of the stage-carriage or the stage- 
carriage itself and that when an application for 
transfer was made, the applicant would make the 
necessary affidavit. It was also agreed that Lala 
Chatter Sen would, in every way, be the owner of 
the stage-carriage and that the applicant would 
have no objection thereto and further that Lala 
Chatter Sen would have the right to sell the said 
stage-carriage. 


(18) This agreement was executed, according to 
the applicant, on 29-10-1949, the space for filling 
in the permit number later when assigned and the 
Registration number also when assigned being left 
blank. These numbers, according to the applicant 
when subsequently assigned were filled into the 
agreement. At the same time, according to the 
applicant, an application addressed to the Regional 
Transport Officer. Meerut, was also signed by him 
wherein it was stated that the stage-carriage had 
been sold and that the name of Lala Chatter Sen 
should be substituted on the permit and the Regis¬ 
tration. 


(19) A power of attorney was also executed bv 
the applicant in favour of Shri Hukum Chand 
Jain, son of Lala Chatter Sen, authorising Hukum 
Chand Jain to draw petrol ration of the stage 
carriage, deposit the road taxes, renew the permit 
and fitness of the vehicle and further authorising 
him to file applications and affidavits on behalf 
of the applicant in connection with the stage- 
carriage. 


(20) On the same day, the applicant gave a 
receipt for the purchase-money received in respect 
of the sale of this stage-carriage, including the 
permit and all rights, to Lala Chatter Sen. 


(21) According to the applicant, all these docu¬ 
ments were executed on 29-10-1949, although the 
receipt and the agreement bear the date 9-11-1949- 
the explanation being that the dates in the latter 
documents were filled in later after the Registra¬ 
tion and permit numbers had been obtained. 
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(22) The applicant alleges that all these docu¬ 
ments were agreed to be returned when the money 
due in respect of the stage-carriage, which Lala 
Chatter Sen had purchased and had transferred 
to him, was paid to Lala Chatter Sen and that 
the documents were merely taken by Lala Chatter 
Sen as security and to safeguard his position. 

(23) The applicant further alleges that conse- 
ouent to a judgment of this Court, which ques¬ 
tioned the legality of the grant of temporary 
permits for stage-carriages which were regularly 
operating, applications for the issue of permanent 
permits were called and the applicant applied for 
the issue of a permanent permit in place of his 
temporary permit. The application of the appli¬ 
cant for a permanent permit was published in the 
U. P. Gazette, dated 30-9-1950 for any objections 
under S. 57, Motor Vehicles Act. No objections 
were, however, filed and. therefore, on 13-12-1950 
a permanent permit no. 133 was granted to the 
applicant which was to be valid upto 13-12-1953. 
The applicant alleges that thereafter Lala Chatter 
Sen, the financier, started creating trouble and 
tried to forciblv stoo the running of the stage- 
carriage which he had sold to the applicant under 
a receipt on 29-10-1949 and so the applicant ap¬ 
plied on 15-1-1951 that there was a dispute about 
this stage-carriage no. USL 3167 and that he 
should be allowed to replace it by another stage 
carriage USL 3810. The Regional Transport Officer 
allowed the replacement subject to confirmation 
by the Regional Transport Authority. 

(23a) On 30-1-1951. Lala Chatter Sen objected to 
the replacement by an application made to the 
Regional Transport Authority alleging that he was 
the full owner of stage-carriage USL 3167 and of 
permit no. 133 and that he had filed a civil suit 
and had applied for an injunction and that, 
therefore, further action in replacing the vehicle 
be stayed pending the orders of the civil Court. 
Lala Chatter Sen had filed the suit on 23-1-1951. 
for a declaration that he was the owner of permit 
no. 133 present,and old 43MT. sanctioned with 
stage-carriage no. USL 3167. with all rights to ply. 
Lala Chatter Sen applied later for an •ad-interim’ 
injunction on which notice was issued. This ‘ad- 
interim 1 injunction was, however, not granted and 
the High Court upheld the order of the trial 

Court. ,, . , 

(24) It Is then alleged that the applicant fi.ed 
a reply to the application of Lala Chatter Sen on 
18 - 5-1951 and he asked that as a civil suit has been 
filed, the decision of the matter by the Regional 
TransDort Authority should remain stayedso that 
there might not be investigations by two Tribunals 
at the same time. On 21-7-1951 the Regional 
Transport Authority, nonetheless, passed the 
following order: 

'•Replacement of the vehicle given by Secretary 
R T A in favour of Babu Ram is not confirmed. 
There is 'prima facie 1 evidence to show that 
Babu Ram sold the vehicle and the permit in 
favour of Chatter Sen. which he had no right 
to do without the sanction of the R. T. A. The 
vehicle and permit are suspended. Issue notice 
under S 60 to Babu Ram to show cause why 
the permit be not cancelled. Transfer applica¬ 
tion is postponed." , A .... 

On 3-11-1951. the Regional Transport Authority 
again considered the matter and passed the 
following order: 

“The original nermit was MT No. 43 covering 
• chicle no. 3167. It is established by deed dated 
9-11-49 that Babu Ram sold the vehicle and 
nermit in favour of L. Chatter Sen. Chatter 
Sen has all along been in possession of that 
vehicle and has been running it. Babu Ram 
could not ell the vehicle and the nermit without 
obtaining the permission of the R. T. A. Blanks 


to fill in number etc. were only left in the deed 
dated 9-11-49. Babu Ram later wrote out an 
application addressed to R. T. O. that he has 
sold the vehicle and permit to Chatter Sen. 
Babu Ram is not, therefore, entitled to retain 
the permit. The permit no. 133 is the successor 
of permit no. MT43. Permit no. 133 is cancelled. 
The question of transfer of permit does not arise 
as no permission for transfer was taken." 

(25) From this order, an appeal was preferred 
to the State Transport Tribunal which by its order * 
dated 6-8-1952 held that there was no ground to 
interfere with the decision of the Regional Trans¬ 
port Authority. 

(26) In this last-mentioned order the state 
Transport Tribunal appeared to consider that the 
Regional Transport Authority had cancelled the 
permit no. 133 under S. 60 (d), Motor Vehicles 
Act, on the ground that the permanent permit was 
obtained by misrepresentation as the temporary 
permit had been sold when the permanent permit 
was applied for. The Tribunal also observed that 
when the applicant had asked for replacement he 
was not in possession of the stage-carriage No. 
3167 and that the Regional Transport Authority 
was entitled to cancel the permit also under S. 60 
(c) of the said Act. 


(27) The order does not appear to determine 
whether the applicant was in possession of the 
stage-carriage when he applied for the permanent 
permit. 

(28) Learned counsel for the applicant contends 
that the permit could not be cancelled either 
under sub-cl. (c) or (d) of S. 60. 


(29) So far as S. 60, sub-cl. (c) is concerned, the 
submission of learned counsel for the applicant is 
that the applicant, at no time, ceased to possess 
the stage-carriage no. 3167 covered by the permit. 
He urges that the state Transport Authority, in > 
its order dated 6-8-1952, has not stated the ground 
on which it came to the conclusion that the ap¬ 
plicant was not in possession of the stage-carriage 
no. USL 3167, when he applied for replacement. 
Attention is drawn by learned counsel to para. 17 
of his present affidavit which runs as follows: 

"That subsequently L. Chatter Sen. financier, 
created trouble and tried to forcibly stop the 
running of the stage-carriage No. USL 3167, so 
the deponent applied on 15-1-1951 that as there 
was a dispute about carriage no. USL 3167, he 
be allowed to replace the vehicle by vehicle No. 
USL 3810 and the Regional Transport Officer 
was pleased to allow the replacement subject to 
confirmation by Regional Transport Authority." 

(30) Learned counsel for the applicant urges that 
this para, has not been controverted by any affi¬ 
davit filed on behalf of the opposite parties and 
so it must be taken that possession of the stage- 
carriage no. USL 3167 was still with him on the 
date of replacement. He also urges that as sub-s. 
(c) of S. 60, Motor Vehicles Act, refers to the 
permit-holder ceasing to possess the vehicle during 
the currency of the permit, the documents which 
had passed between him and Chatter Sen all being 
prior to the grant of the permanent permit these 
could not establish that the stage-carriage no. USL 
3167 had ceased to be in his possession after the 
permanent permit had come into force, but if at 
all these documents might be used for establishing 
that he was not in possession of the stage-coach 
when he applied for the permanent permit. 


(31) Learned counsel then points out that no 
Ejection whatsoever was taken, when his applt- 
:ation for the grant of a permanent permit was 
mb!ished in the Gazette, by Lala Chatter Sen, 
vithin the specified period, and urges that ih s 
established that the grant of a pemanent pennj* 
:ould not have been opposed on the ground that 
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the applicant was not possessed of the stage-car¬ 
riage no. USL 3167 on the date of his application 
or was not the owner of the temporary permit to 

S it. Learned counsel urges that there was no 
ience before the Regional Transport Authority 
apart from the documents to show that Chatter 
Sen had all along been in possession, of the stage- 
carriage and had been running it since 9-11-1949. 
He points out that the documents being merely by 
J way of collateral security and not being intended 
to be acted upon could not, in law, transfer the 
permit or the stage-carriage back to Chatter Sen, 
nor did they show that Chatter Sen took posses¬ 
sion of the said stage-carriage on or after 29-10- 
1949, the alleged date of re-transfer. 

(32) Learned counsel urges that there is no 
evidence to show that the applicant had obtained 
the permit fraudulently or by misrepresenting that 
he was possessed of stage-carriage USL 3167. He 
has invited the Court’s attention to the applica¬ 
tion form P. St. S. A. which is to be made under 
Rule 50 (a) (ii), U. P. Motor Vehicles Rules, 1940. 
and submits that fraud or misrepresentation could 
only arise in respect of the particulars to be 
entered either in Cl. 10 or 14 of the application 
form. So far as cl. 10 is concerned, it requires 
particulars of any stage-carriage permit valid in 
the province held by the applicant on the date of 
application. It is urged that in view of S. 59, 
sub-cl. (1), Motor Vehicles Act, 1939, even if it be 
taken that the applicant had in fact transferred 
the temporary permit to Lala Chatter Sen on 
29-9-1949, in law that transfer was inoperative and, 
therefore, there could be no fraud or misrepre¬ 
sentation in the applicant stating that he held a 
temporary permit valid in the province on the 
date of his application. 

'i (33) It is urged that under Cl. 14 of the said 
application form, the applicant was only required 
to state whether he was then in possession of a 
vehicle available for use under the permit applied 
for. Learned counsel states that it has not been 
shown that on that day he was not in possession 
of the stage carriage no. USL 3167 and that he 
could not have used the same under the permit 
applied for. Learned counsel urges that the fact 
that Lala Chatter Sen did not intimate under 
S. 31 that the ownership of the stage-carriage 
no. USL 3167 had been transferred to him by the 
applicant on 29-10-1949 clearly shows that there 
was neither transfer of ownership nor of posses¬ 
sion under the documents, and he points out that 
there was no evidence before the transport autho¬ 
rities of the handing back of possession of the 
stage-carriage under the said documents by the 
applicant to Lala Chatter Sen. 

(34) The submission of learned counsel thus is 
that in cancelling the permit, the authorities con¬ 
cerned have exceeded or acted illegally in exercis¬ 
ing the Jurisdiction vested in them under S. 60 
sub-cls. (c) and (d). Motor Vehicles Act. 

(35) Learned counsel for the State argues that 
Uie Regional Transport Authority, in its order 
dated 3-11-1951, has stated that it was established 
by the deed, dated 9-11-1949 that Chatter Sen and 
not the applicant had all along been in possession 
of the stage carriage no. USL 3167 and had been 
gunning it and that, therefore, it cannot be said 
that that Authority had acted beyond its Juris¬ 
diction in cancelling the permit on the ground 
of misrepresentation. He urges that it is not open 
to this Court to examine the correctness of the 
■nding that Chatter Sen had all along been 
in possession of the stage-carriage no. USL 3167 
and had been running it and urges that it could 
not be said that there had been an excessive 
Mercise of Jurisdiction under S. 60, Motor Vehicles 
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(36) Attention has been drawn by the learned 
counsel for the State to the case of — ‘AIR 1952 
SC 192’ (B). In that case, it was laid down that 
the grant of a permit is entirely within the dis¬ 
cretion of the Transport authorities and naturally 
depends on several circumstances which have to 
be taken into account. It was held in that case 
that the Motor Vehicles Act is a statute which 
creates new rights and liabilities and prescribes 
an elaborate procedure for their regulation and 
that no one is entitled to a permit as of right 
eyen if he satisfies all the prescribed conditions, 
that there is a complete and precise scheme for 
regulating the issue of permits providing what 
matters are to be taken into consideration as 
relevant and prescribing appeals and revisions 
from subordinate bodies to higher authorities and 
that the remedies for the redress of grievances or 
tne correction of errors are found in the statute 
itself and it is to these remedies that resort must 
generally be had. It was further held that such 
writs as are referred to in Art. 226 are obviously 
intended to enable the High Court to issue them 
in grave cases where the subordinate tribunals or 
bodies or officers act wholly without jurisdiction, 
or in excess of it or in violation of the principles 
of natural Justice, or refuse to exercise a Jurisdic¬ 
tion vested in them, ‘or there is an error apparent 
on the ‘face of the record’, and such act, omission, 
error, or excess has resulted in manifest in¬ 
justice. It was held that, however extensive the 
jurisdiction may be. it seems that it is not so wide 
or large as to enable the Hi&h Court to convert 
itself into a Court of appeal and examine the 
correctness of the decisions impugned and decide 
what is the proper view to be taken or the order 
to be made. 

(37) In the end, the Supreme Court was of the 
view that that was not a fit case for interference 
with the discretion that was exercised by the 
Transport Authorities paying regard to all the 
facts and the surrounding circumstances. 

(38) In — ‘Ebrahim Aboobakar v. Custodian 
General of Evacuee Property, New Delhi’, A. I. R. 
1952 S C 319 (D), cited by the State Counsel, it 
was pointed out that: 

“A writ of ‘certiorari’ cannot be granted to quash 
the decision of an inferior Court within its 
jurisdiction on the ground that the decision is 
wrong. It must be shown before such a writ 
is issued that the authority which passed the 
order acted without jurisdiction or in excess of 
it or in violation of the principles of natural 
justice. Once it is held that the Court has juris¬ 
diction but while exercising it, it made a mis¬ 
take, the wronged party can only take the course 
prescribed by law for setting matters right in¬ 
asmuch as a Court has jurisdiction to decide 
rightly as well as wrongly.” 

(39) On the other hand, learned counsel for the 
applicant has referred to the case in — ‘(1952) 

1 All E R 122’ (O Singleton L. J. therein observed: 

"Error on the face of the proceedings has always 
been recognised as one of the grounds for the 
Issue of an order of ‘certiorari’. I can find no 
authority for saying that in this respect there is 
any distinction to be drawn between proceedings 
of a criminal nature and civil proceedings.” 

His Lordship further observed as under: 

"The decision of the tribunal was a ‘speaking 
order’ in the sense in which that term has been 
used. The Court is entitled to examine it, and 
if there be error on the face of it, to quash it 
—not to substitute another order in its place, 
but to remove that order out of the way, as one 
which should not be used to the detriment of 
any of the subjects of His Majesty.” 


(>4() Allahabad Babu Ram v. State of U. P. (Guriu J.) 


A. I.B. 


Again Singleton L. J. observed: 

“After all, it is the iunction of the Courts to 
determine questions of law. Tribunals are some¬ 
times given an unduly difficult task. There must 
be a feeling of dissatisfaction if it is recognised 
that a decision of a tribunal is wrong in law 
and yet there is no power to correct it—in other 
words if there is no right to obtain the opinion 
of the Court. I am satisfied that the course I 
have suggested would result in a saving of time, 
and of expense, and would be for the public 
good.” 

<40) Denning L. J. observed: 

"We have here a simple case of error of la?; 
by a tribunal, an error which they frankly 
acknowledge. It is an error which deprives the 
applicant of the compensation to which he is 
by law entitled. So long as the erroneous deci¬ 
sion stands, the compensating authority dare 
not pay him the money to which he is entitled 
lest the auditor should surcharge them. It would 
be quite intolerable if in such a case there were 
no means of correcting the error. The autho¬ 
rities to which I have referred amply show’ that 
the King's Bench can correct it by certiorari.. 

.I am clearly of opinion that an error 

admitted openly in the face of the Court can be 
corrected by ‘certiorari’ as well as an error that 
appears on the face of the record." 

Morris L. J. has observed: 

"It is plain that certiorari will not issue as the 
cloak of an appeal in disguise. It does not lie 
in order to bring up an order or decision for 
re-hearing of the issue raised in the proceedings. 
It exists to correct error of law where revealed 
on the face of an order or decision or irregula¬ 
rity, or absence of, or excess of, jurisdiction 
where shown." 

Morris L. J. further observed: 

"It was further said that, though these grounds 
were formerly wide enough to include cases 
where decisions were, on the face of them bad 
in law, there has in recent years been a contrac¬ 
tion, with the result that ‘certiorari’ no longer 
lies for such reason. It is said that this basis 
for the exercise of the controlling power has 
fallen into abeyance. I can find no justification 
for this contention." 

(41) It was suggested that the decision in the 
case of — ‘AIR 1952 SC 192* (B), could not be 
said to be in accord with the view expressed in — 
‘(1952) 1 All ER 122 (C)’ and ruled out the correc¬ 
tion of legal errors apparent on the face of the 
record. 

(42) It is not evident that this judgment of the 
Supreme Court has the effect of laying down that 
even where there is an error apparent on the face 
of the record, which goes to the root of jurisdic¬ 
tion, such an error may not be corrected. In this 
connection, it is necessary to quote the following 
passage from the judgment of their Lordships of 
the Supreme Court: 

"It is unnecessary for the disposal of this appeal 
to consider and decide on the exact scope and 
extent of the jurisdiction of the High Court 
under Art. 226. Whether the writs it can issue 
must be analogous to the writs of ‘habeas cor¬ 
pus, mandamus, prohibition, quo warranto and 
certiorari’ specified therein and the power Is 
subject to all the limitations, or restrictions 
imposed on the exercise of this jurisdiction, or 
where the High Court is at liberty to issue any 
suitable directions or orders or writs untram¬ 
melled by any conditions, whenever the interests 
of justice so require, is large and somewhat 
difficult problem which does not arise for solu¬ 
tion now." 

(43) If the guiding principles in regard to the 
exercise of jurisdiction under Art. 226 may be 


taken from the reported English cases, there seems 
no reason why the latest accepted position in 
England should not be considered as applicable in 
India also and there is nothing in the Supreme 
Court judgment referred to above which suggests 
that an error on the face of the record, going to 
the root of jurisdiction may not be corrected. 
Moreover, the language of Art. 226 has to be kept 
in view. 

(44) Considering the growth of Departmental 1 
tribunals in this country, it seems, unless there is 
anything clearly to the contrary in the Constitu¬ 
tion itself or in any case of the Supreme Court, 
that the writ jurisdiction may, in a fit case, be 
used for the purpose of not only keeping inferior 
tribunals within their jurisdiction but seeing that 
they observe the law. 


(45) In the light of these remarks, the conten¬ 
tions of learned counsel may now be examined. 

(46) To take up S. 60. sub-s. (c), Motor Vehicles 
Act, in the first instance, the language of this 
sub-section clearly indicates that the possession 
must cease in respect of the vehicle covered by the 
permit. In other words, it means that possession 
must have ceased within the duration of the 
permit. 


(47) The case before the Regional Transport 
Authority seems to have been that there was no 
possession at all even at the date of the making of 
the application for a permanent permit for the 
applicant’s possession had come to an end on or 
about 29-10-1949 when the documents passed. It 
was not the case that the applicant’s possession 
ceased during the currency of the licence, nor is 
there any evidence to suggest that the applicant 
was dispossessed just prior to his applying for re¬ 
placement. It would appear, therefore, that S. 60, 
sub-s. (c) would not apply at all. 
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(48) So far as S. 60. sub-cl. (d» is concerned, in 
law. there could be no fraud or misrepresentation 
in stating, that the applicant held a temporary 
permit valid in the province, under Cl. 10 of the 
application form, since despite the documents 
passing, in law there could not have been a valid 
transfer of permit because of the prohibition under 
S. 59. sub-cl. (1). Motor Vehicles Act, even assum¬ 
ing that the documents were intended to be acted 
upon. 

(49) So far as possession of the stage-carriage 
USL 3167 on the date of the application for a 
permanent permit is concerned, the finding of the 
Regional Transport Authority that there was no 
possession at all on the date of application ap¬ 
pears to have been arrived at on the basis of the 
documents executed by the applicant. It is not 
stated that there was any oral evidence of actual 
handing over of possession to and of subsequent 
possession by Chatter Sen. The inference that 
Chatter Sen had all along been in possession 
appears to have been drawn from the document 
purporting to transfer the stage-carriage. The 
power of attorney which recites that the ownership 
is with the applicant is difficult to reconcile with 
the document of transfer to Chatter Sen. Under 
the circumstances, no inference from the docu¬ 
ments regarding possession could be drawn one 
way or the other. No oral evidence is Indicated in 
the order from which it could be found R iat r ^ e - V| 
power of attorney had been acted upon. Tne 
recitals, by themselves, in the power of attorney 
do not indicate the actual handing over of pos¬ 
session. The contents of the application made by 
Chatter Sen on 30-1-1951 to the Regional Trans- 
port Authority clearly indicate that Chatter Sen 
did not have possession of the stage-carriage 
when he made that application. The nature of this 
application does not appear to have been kept n 
view by the Regional Transport Authority in 

arriving at its decision. 
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(50) Under the circumstances, it would appear 
that there is an error on the face of the record 
caused by a non-reading and misreading of the 
.relevant material and a failure to draw correct 
legal inferences from the facts which were before 
the Regional Transport Authority. The State 
Transport Tribunal appears to accept the reason¬ 
ing and conclusion of the Regional Transport 
Authority on the question of possession. 
t (51) Under the circumstances, it cannot be said 
’ that it has been established that on the date, when 
the application for a permanent permit was made, 
the possession of the stage-carriage had re-passed 
from the applicant to Chatter Sen or his son. It 
has been laid down in — ‘AIR 1952 SC 192’ (B) 
that the question which has to be considered in a 
case like this is not whether legal title to the 
stage-carriage has passed, but who is in possession 
of it and that the right to obtain a permit depends 
upon the possession and not ownership. 

(52) For the reasons stated above, it would ap¬ 
pear that the petitioner is, in this case, entitled 
to relief and that a writ in the nature of ‘certio¬ 
rari' should issue quashing the orders of the Re¬ 
gional Transport Authority, dated the 21st July 
and the 3rd November. 1951 and the order of the 
State Transport Tribunal, dated 6th of August, 
1952. 

(53) So far as the second of the petitioner's 
prayers is concerned, it would appear that the 
correct order to pass is to direct the State Trans¬ 
port Tribunal to consider the petitioner’s applica¬ 
tion for the replacement of stage-carriage USL 
3167 by stage-carriage USL 3810, on the merits. 

(54) In my view, this writ application should 
succeed in the manner indicated above and costs 
should be awarded to the petitioner and I order 
accordingly. 

H (55) BY THE COURT: A writ of certiorari will 
issue to quash the orders of the Regional Trans¬ 
port Authority dated the 21st July and the 3rd 
November, 1951, and the order of the State Trans¬ 
port Tribunal dated the 6th August, 1952. 

(56) The State Transport Tribunal will proceed 
to consider the petitioner's application for replace¬ 
ment of vehicle USL 3167 by vehicle USL 3810 on 
its merits. The petitioner is entitled to his costs 
-which we fix at Rs. 200/-. 

.A/R.G.D. Writ issued. 
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MALIK C. J. AND V. BHARGAVA J. 
Vishnu Pratap and others, Appellants v. 
3m. Revati Devi and others, Respondents. 
Special Appeal No. 26 cf 1953, D/- 7-5-1953. 
+(a) Companies Act (1913), Ss. 153(c)(8) 
and 202 — Order appointing interim receiver 
— Appeal — (Civil P. C. (1908), S. 104, O. 40, 
R. 1, O. 43, R. 1) — (Letters Patent (All), 
Cl. 10). 

An order passed by a single Judge of a 
High Court appointing an interim receiver 
^ under S. 153(c)(8), Companies Act read 
with O. 40, R. 1, C. P. C. pending the 
final disposal of an application under S. 
153(c) is not open to appeal under S. 202, 
Companies Act. Since the relief under S. 
153(c) is an alternative relief in place of 
the winding up of the company, it cannot 
Le said that the order is made in the mat¬ 
ter of winding up of company so as to come 
•within the purview of S. 202. AIR 1932 
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Rang. 154 and AIR 1927 Cal 689, ■Dis¬ 
tinguished. (Paras 6, 8) 

Though such an order is appealable un¬ 
der S. 104 read with O. 43, R. 1, Civil 
P C. the previsions of which are appl'ca- 
ble to High Courts it does not mean that 
they give any right to an appeal from an 
order by a Judge or Judges of that Court 
to a larger number of Judges of the same 
Court indenendently of the Letters Patent 
of the Ccurt. Hence such order would not 
be appealable unless it is a judgment 
within the meaning of Cl. 10, Letters Pa¬ 
tent (AU). AIR 1921 PC 80; 9 Cal 482 
(PC) and 26 Cal 361, Rel. on. 

(Paras 9, 11) 

Such an order is not a judgment within 
the meaning of Cl. 10, Letters Patent (All) 
and as such is not appealable. (Para 22) 
Anno: Companies Act, S. 202 N. 1; Civil 
P. C., S. 104 N. 6: L. P. (Cal), Cl. 15 N. 4. 

(b) Letters Patent (All), Cl. 10 — Judg¬ 
ment — Meaning of. 

A judgment means an adjudication 
which conclusively determines the rights 
of the parties and not a mere interlocutory 
order during the pendency of a case. 
Every order oassed by a single Judge in 
the exercise of his civil jurisdiction is 
not a judgment. What is or what is not a 
judgment will have to be decided in each 
case with reference to its effect on the 
rights cf the parties. Even if it disposes 
of another point in dispute between the 
parties to a suit which has been raised 
by a separate application and which may 
be ancillary to the suit itself, is not neces¬ 
sarily a judgment. Case law discussed. 

(Paras 20, 22) 

Anno: C. P. C., L. P. (Cal), Cl. 15 N. 2. 

J. Swarup and R. Chaudhari, for Appel¬ 
lants; G. S. Pathak, R. S. Pathak, S. S. Dha- 
wan, V. D. Bhargava, S. N. Devedi, S. N. Kak- 
kar, H. N. Kapoor, Krishna Shankar, H. N. 
Seth and Hari Sarup, for Respondents. 
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MALIK C. J.: This appeal has been filed by 
some oi the opposite parties against whom an 
order was made by the learned Company Judge 
under S. 153(C»(8), Companies Act (VII of 1913 k 
A preliminary objection has been raised on behalf 
of the applicant respondent 1 that no appeal lies. 

(2) We have confined the arguments only to the 
preliminary objection and it is, therefore, not 
necessary to go into the facts in any detail. Rani 
Revati Devi filed an application in this Court 
under S. 153(C), Companies Act in the matter 
of the Vishnu Pratap Sugar Works Limited, 
Khadda, District Deoria. She claimed that the 
company was a private Ltd. Co. with a capital 
of Rs. 8.50.000/-, divided in 1,700 fully paid up 
shares of Rs. 500/- each, and most of the shares 
of the company were held by members of the 
Padrauna Rai family. She alleged that she was a 
share-holder and managing director of the com¬ 
pany and that opposite parties 2 to 4 supported 
by opposite parties 6 lo 8, and committed various 
acts of misfeasance, malleasance and mis¬ 
management and had so conducted the affairs of 
the company as to promote their personal ends 
at the cost of the company and its other share¬ 
holders. It was further alleged that the opposite 
parties mentioned above having the majority of 
votes are in a position to oppress the minority. 
She claimed that the circumstances set out by 
her in the petition are such as would justify the 
winding up of the company under the just and 
equitable cl. (vi) of S. 162 Companies Act but, 
instead of asking for that relief, she wanted that 
the Court should pass orders for the regulation 
of the conduct of the company’s affairs in future 
and pass such other and further orders detailed 
in the petition as may be necessary for the proper 
running of the company in the interest of all 
concerned. 

(3) In the same petition a prayer was made 
for an interim order under S. 153 (C)(8) which 
was as follows: 

"That pending the hearing and final disposal 
of this petition the applicant or some other 
fit and proper person be appointed as receiver 
to take charge of the properties, assets, books 
of account, papers and vouchers of the com¬ 
pany, with power to carry on the business of 
the company and with all other powers under 
O. 40, R. 1, Civil P. C” 

The petition was supported by a long affidavit 
and, on notice being issued to the opposite parties, 
they appeared and filed objections to which the 
petitioner filed replies. 

(4) Before, however, the application under S. 
153(C) could be finally heard and disposed of, 
a prayer was made that, pending the decision, 
interim relief may be granted and a receiver be 
appointed so that the petitioner's interest may 
not further suffer. On 16-1-1953, the case was put 
up before the learned Company Judge in order 
to decide whether the interim relief sought in 
the petition should be granted. Due to, however, 
some defect in the affidavits the matter was post¬ 
poned to 18th February for the consideration of 
the question whether an interim relief by appoint¬ 
ment of a receiver should or should not be granted. 
Arguments were addressed on the point and the 
learned Judge on 2-4-1953, passed an order appoint¬ 


ing a receiver to take over charge of the com¬ 
pany’s affairs. It is against that order dated 2-4- 
1953, that this appeal has been filed. 

(5i In answer to the preliminary objection, Mr. 
Jagdish Swarup has relied on S. 202, Companies 
Act, on the provisions of O. 43, R. 1, Civil P. c. 
and Cl. 10 of our Letters Patent read with els! 

7 and 13 U. P. High Courts (Amalgamation) 
Order, 1948. 

(6) As regards S. 202, Companies Act, it provides « 
for appeals from orders made or given in the 
matter of the winding up of a company by the 
Court. Section 202 is as follows:. 

"Appeals from orders— 

Re-heanngs of, and appeals from, any order 
or decision made or given in the matter of the 
winding up of a company by the Court may 
be had in the same manner and subject to the 
same conditions in and subject to which ap¬ 
peals may be had from any order or decision 
of the same Court in cases within its ordinary 
jurisdiction.” 

Learned counsel has urged that the order ap¬ 
pointing a receiver was an order or decision made 
or given in the matter of the winding up of a 
company by the Court. We do not think that 
this contention has any substance. Before the 
amendment of the Companies Act, where the 
Court, was of the opinion that the majority was 
oppressing the minority so that the minority could 
get no relief from the domestic forum that 
is the vote of the share-holders, or, for sufficient 
other cause which need not be enumerated here 
the Court was of the opinion that it was just 
and equitable to wind up a company, it could pass 
an order to that effect but it could not grant 
relief in any other manner. To meet this hard¬ 
ship. the Act was amended and an alternative j 
remedy was provided by S. 153 (C) which enabled 
the Court to keep the company alive and yet 
so regulate its affairs that the interest of the 
company may not be prejudiced and the interest 
of the share-holders may be safeguarded. This 
being, therefore, an alternative relief in place of 
the relief of winding up it cannot be said that , 
the order or decision was made or given in the 
matter of winding up of a company. 

The petitioner applying u/s. 153 (C) does not 
ask for the winding up of the company but prays 
that instead of the company being wound up the- 
other relief under that section may be granted 
to him. Part V. Companies Act beginning with 
S. 155 deals with winding up of companies, while 
S. 153(C) is in part IV which deals with manage¬ 
ment and administration of a company. It may 
in this connection be pointed out that by S. 83 of 
the Amending Act (22 of 1936) sub-s. (7) was added 
to S. 153 which gave a right of appeal from any 
order made by the Court exercising original juris¬ 
diction under that section to the authority 
authorized to hear appeals from the decisions of 
the Court. Section 153(C) was added by S. 7 
of the Amending Act (52 of 1951) and there is 
no special provision for an appeal in that 
section. If the case, therefore, does not come 
under S. 202 for an order made under S. 153(0 
the appellants will have to rely on some other 
provision of law giving them the right to appeal. 

(7) Learned counsel for the appellants has 
relied on —‘Lawrence Dawson v. J. Hormasji’, 
AIR 1932 Rang 154 (A) but we do not see how 
that case is at all helpful. In that case there 
had been an order of winding up of a company 
and, in the course of the winding up of the 
company, a petition was filed by the liquidators 
under S. 153, Companies Act praying for the 
sanction of the Court to a scheme for the re- 
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organisation of the capital of the company. The 
learned company Judge, however, refused to grant 
foe sanction and rejected the petition. The 
learned Chief Justice, held that an appeal lay 
from an order rejecting a scheme both under S. 
202 Companies Act, and Cl. 13, Letters Patent 
of the Rangoon High Court. The order in that 
case was passed in. the course of the winding up 
proceedings and it might have been treated as 
an order made or given in the matter of the 
winding up of the company, though we have 
grave doubts whether even to that case S. 202 
applied. The learned Chief Justice, however, based 
it in the alternative under S. 202, as well as Cl. 
13 of the Letters Patent. Now, that S. 153 has 
been amended and sub-s. (7) added to it, an 
appeal would clearly lie under sub-s. (7) of S. 
153. 

(8) Reliance is also placed on a decision of the 
Calcutta High Court in — 'Levy Brothers and 
Knowles, Ltd v. Subodh Kumar’, AIR 1927 Cal 
689 (B). In that case in the course of the volun¬ 
tary winding up of a company the liquidators 
had applied to the Court under S. 215 Companies 
Act asking that they might be at liberty to 
admit the claim of the appellants. The learned 
Company Judge made an order to the effect that 
the liquidators were not to admit the claim unless 
the appellants brought a regular suit and ob¬ 
tained a decree. Against that order an appeal was 
filed. It was held that the order of the Judge 
in the winding up amounted to a refusal to 
the creditors of their important right to establish 
their claim in the winding-up proceedings and it 
was a "judgment’* under Cl. 15 of the Letters 
Patent from which an appeal, under S. 202, Com¬ 
panies Act, would lie. It would thus appear that 
.the order was made in the matter of the winding¬ 
-up of a company and it has nothing to do with 

an order like the one before us appointing an 
Interim receiver pending the final disposal of an 
application under S. 153(C). We are, therefore, 
not satisfied that the appellants have any right 
of appeal under S. 202, Companies Act. 

(9) It was next urged that an appeal lies to us 
under O. 43, R. 1, Civil P. C. It was urged 
ttiat the order passed by the learned Judge ap¬ 
pointing a receiver was an order under O. 40, R. 
1, Civil P. C. and an appeal against that order 
was provided for in O. 43, R. 1, Civil P. C. Learned 
counsel has referred to Ss. 116 and 117, Civil P. 
C- and has urged that, save as provided in Part 
EX or Part X or in the rules, the provisions of 
the Code of Civil Procedure apply to High Courts 
In Part A and B States. Reference is also made 
to O. 49, Rule 3, Civil P. C. and it is urged that 
Orders 40 and 43 are not excluded therein and 
they, therefore, apply to a Chartered High Court 
in the exercise of its ordinary or extraordinary 
original civil jurisdiction. 

It is true that Orders 40 & 43 both apply 
to the High Court but the question here is 
whether O. 43 makes provision for an appeal from 
one court to another or it is intended to cover 
cases of an appeal from one Judge to a bench 
of the same Court. Section 94, Civil P. C. gives 

civil Court, including a High Court, power to 
pass various orders to prevent the ends of justice 
being defeated and cl. (d) of this section provides 
for appointment of a receiver of any property. 
Part VII, Civil P. C. deals with appeals and S. 
96 provides that an appeal against a decree passed 
by a Court shall lie to a Court authorised to hear 
appeals from the decisions of such Court. Clearly 
S. 96 contemplates two separate Courts, one 
being authorised to hear appeals from a decree 
passed by the other. While S. 96 deals with 


original decree, S. 104, Civil P. C. deals with 
orders, not being decrees, and the orders that are 
appealable are set out under O. 43, C. P. C. The 
question of an appeal from one Court to another 
Court is no doubt governed by the provisions of 
the Code of Civil Procedure but the provision for 
appeal from one Judge of a Court to a bench of 
the same Court is not provided for by the Code 
and must be governed by the Letters Patent. 

(10) Though learned counsel has urged that the 
order was passed under O. 40, R. 1, C. P. C., the 
order in fact was passed under S. 153 (0(8), 
Companies Act read with O. 40 R. 1, Civil P. C. 
Section 153 (C)(8) is as follows: 

“It shall be lawful for the Court upon the ap¬ 
plication of any petitioner or of any respondent 
to a petition under this section and upon such 
terms as to the Court appears just and equitable, 
to make any such interim order as it thinks 
fit for regulating the corfduct of the affairs of 
the company pending the making of a final 
order in relation to the application." 

It is not necessary for us to consider whether, 
if sub-s. (8) was not there, the Court could during 
the pendency of an application under S. 153(C) 
appoint a receiver or not. The appeal, however, 
as has been frequently said, is a creature of 
statute and, unless, there is a provision for an 
appeal, no appeal would lie. The point that O. 
43 relates to appeals from one Court to another 
and not from a Judge of a Court to a bench of 
the same Court is covered by authority. 

In — 'Hurrish Chunder v. Kali Sunderi Debi', 
9 Cal 482 (P. C.) (C) where the question was 
whether an appeal from a single Judge to a 
Division Bench of the Calcutta High Court was 
barred by S. 588 of Act 10 of 1877, their Lordships 
held that the restriction in S. 588 did not apply 
to an appeal from one Judge to a bench of the 
same Court, to which appeals Cl. (15) of the 
Letters Patent was applicable. Section 104, Civil 
P. C. (Act 5 of 1908) has now replaced S. 588 of 
Act 10 of 1877 with this difference that while in 
S. 588 no appeal could be filed against an order 
which did not come under that section, S. 104 
now provides that an appeal shall lie from the 
orders enumerated in S. 104 or by any law for 
the time being in force and from no other orders, 
but the fact remains that their Lordships of the 
Judicial Committee held that S. 588, which is now 
equivalent to S. 104, applied to an appeal from 
one Court to another and not to a case of an 
appeal from a Judge of a Court to a bench of 
the same Court. To the same effect is a Full Bench 
decision of the Calcutta High Court in — ‘Toolsee 
Money Dassee v. Sudevi Dasee’, 26 Cal 361 (D). 
Mr. Woodroffe in the course of his argument 
pointed out in that case that 
"a Judge exercising the original civil jurisdic¬ 
tion of the High Court is not subordinate to- 
the High Court; he is 'the High Court’. No 
appeal lies or can lie, under the Civil Procedure 
Code, from the decree or order of the High 
Court in the exercise of its original civil 
jurisdiction; the appeal is by virtue of Clause- 
15 of the Letters Patent." 

This argument was accepted by the Full Bench 
which held that such appeals were governed by 
the Letters Patent and not by S. 588 of the Code. 

(10a) In — 'Mathura Sundari v. Haran Chan^ 
dra’, AIR 1916 Cal 361 (E) Sanderson, C. J. and 
Mookerjee J. were inclined to take a different 
view and Woodroffe J. expressed no opinion on 
the point. It was held in that case that the order 
was a judgment within the meaning of Cl. 15 of 
the Letters Patent and was, therefore, appeaL- 
able. 
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(11) The difficulty, however, about accepting this 
view is lhai while, in the case of an order, which 
is appealable under S. 104 or O. 43, Civil P. C. 
an appeal would he to a Court to which it is 
.subordinate, what would happen to cases, if the 
Code of Civil Procedure, as such is applied where 
an order similar to an order mentioned in O. 
43 is passed by a bench and not by a single 
Judge. Quite often questions whether 
a receiver should be appointed, whether an in¬ 
junction should be issued and similar other 
matter are referred to and dealt with by Division 
Benches of the High Court. If S. 104 
read with O. 43 makes all these orders 
appealabie then what would be the Court 
to wiiich appeals would l:e from an 
order passed by a Division Bench and not 
by a single Judge. We are not satisfied that S. 104 
or O. 43 ever intended to deal with appeals from 
a Judge or Judges of one Court to a larger num¬ 
ber of Judges in the same Court. It is no doubt true, 
as has been held by their Lordships of the Judi¬ 
cial Committee m — ‘Mt. Saoitri Thakurain v. 
Savi', AIR 1921 PC 80 <Fi that S. 104 as well as 

O. 43 apply to High Courts but it does not mean 
that they give any right to an appeal from an 

: order by a Judge or Judges of that Court to 
a larger number of Judges of the same Court 
independently of the Letters Patent of the Court. 
As we have said if O. 43 or S. 104, Civil P/C. 
were made applicable per se. without reference to 
the Letters Patent, then even an order passed 
by a bench would come under those provisions, 
but before an appeal can be filed there will 
have to be a Court constituted for hearing an 
appeal and the only provision for hearing an 
appeal, from the judgment of a single Judge, by 
a bench of two or more Judges of the same Court 
is contained in the Letters Patent of the Char¬ 
tered High Courts. An order, to come under the 
I Letters Patent, must be a judgment, and. if an 
[order is not a judgment, then Cl. 10 of the Let¬ 
ters Patent would not apply and there is no 
j provision for constituting a bench of more than 
jone Judge to hear such an appeal. We, therefore, 
j fail to understand how O. 43, R. 1, or S. 104, Civil 

P. C. without any reference to Cl. 10 of the Let¬ 
ters Patent, can help the appellants. 

(12) Coming now to Cl. 10 of the Letters Patent, 
a great deal of controversy has raged round 
the word ••judgment” and what it means. In the 
Letters Patent itself we have several clauses in 
which provisions arc made for appeals. Clause 
10 deals with an appeal from the judgment of a 
single Judge. Clause 30 deals with appeals to the 
Privy Council from any final judgment, decree 
or order of the High Court. Clause 31 provides 
for appeals to the Privy Council against certain 
preliminary or interlocutory judgment, decree, 
order or sentence of the High Court. Clause 32 
•provides for en appeal to the Privy Council against 
any judgment, order or sentence made by the 
High Court in the exercise of original criminal 
jurisdiction. It would thus appear that in deal¬ 
ing with appeals to the Privy Council the words 
used are “Judgment, final or preliminary, or 
interlocutory, decree, order or sentence”, while in 
dealing with appeals from one judge to a bench 
of the same Court only the word “judgment" has 
been used. There being no appeal under the 
Letters Patent in criminal matters from one Judge 
to a larger number of Judges the word “sentence" 
could easily be omitted. There is also no appeal 
from an order passed by a single Judge in the 
■exercise of revisional jurisdiction. Appeals only 
lie from judgment in civil matters in the exercise 
of ordinary or extraordinary original jurisdiction 


of the Court and, with the leave of the Judge, 
against a decree or order made by him in the 
exercise of appellate jurisdiction against a decree 
or order made by a subordinate Court. In S. 205, 
Government of India Act providing for appeals 
to the Federal Court the words used are “judg¬ 
ment, decree or final order”. 

In —'Mohammad Amin Brothers Ltd. v. Domi¬ 
nion of India*, AIR 1950 FC 77 (G), the point 
arose whether an order under the Letters Patent ■ 
setting aside an order of a single judge directing 
the compulsory winding up of a company was a final 
order against which an appeal lay to the Federal 
Court and, it having been held that it was not 
a final order, an argument was raised that it 
may be a judgment if it was not a final order. 
Their Lordships held that by reason of the col¬ 
location of the words the word “judgment” would 
not include interlocutory judgment and observed 
as follows: 

“In English Courts the word 'judgment’ is used 
in the same sense as a ‘decree’ in the Civil 
Procedure Code and it means the declaration 
or final determination of the rights of the par¬ 
ties in the matter brought before the Court” 
and referred to a previous decision of the same 
Court in — ‘Kuppuswami Rao v. The King’, AIR 
1949 FC 1 (Hi. In that case Kania, C. J. observed: 
“It is next necessary to ascertain the meaning 
of the words ‘judgment’ and 'decree'. In Eng¬ 
land in civil actions a decree is understood to 
be the same as a judgment. If so, as there may 
be a preliminary decree, there may be a preli¬ 
minary 1 judgment.” 

His Lordship mentioned the case of — 'Onslow 
v. Inland Revenue Commissioners’, (1890) 25 QBD 
465 (Ii where Lord Esher M. R. said: ^ 

“A ‘Judgment’ therefore, is a decision obtained 
in an action, and every other decision is an 
order.” 

Kania. C. J.. said: 

“These and other English decisions make it clear 
that in England when the word judgment or 
decree is used, whether it is preliminary or final, 
it means the declaration or final determina¬ 
tion of the rights of the parties in the matter 
brought before the Court.” 

His Lordship pointed out that definitions of 
the words “judgment” and “decree” in the Code 
are applicable merely to that Code. Those defi¬ 
nitions, therefore, are not helpful. 

(13) In — 'Dr. Hori Ram Singh v. Emperor*, 
AIR 1939 FC 43 (J) Sulaiman J. pointed out 
that: 

“Decree was a term, which, in Equity practice, 
corresponded to judgment at Common law. 
Decree is the equivalent to the term judgment 
in the Queens’ Bench Division. A judgment is 
a decision obtained in an action, and any other 
decision is an order: per ‘Cotton L. J. in Ex 
Parte Chineres’, ‘(1884) 12 QBD 342 (K)’.” 

His Lordship went on to say that: 

“The word ‘judgment’ occurs in Cl. 10 Letters 
Patent of the Allahabad High Court and Cl. 
15, Letters Patent of the Calcutta, Madras and 
Bombay High Courts, and 'final judgment’ in 
Cls. 30 and 39 respectively. As they had been 
drafted in England, the first interpretation put 
upon the word was more or less in the English 
sense and not that used in the Civil Code.” 

The earliest decision of this Court referred to us 
as to what the word ‘judgment’ means is —‘Muha¬ 
mmad Niam-Ul-Lah v. Ihsan Ullah’, 14 All 226 
(FB) (L). In this case Sir John Edge, C. J., neia 
that 
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“the word ‘Judgment’ in CL 10 of the Letters 
patent means the express decision of a Judge 
of the Court which leads up to and originates 
an order or decree." 

(14) Many learned Judges have tried to explain 
what the word ‘judgment’ used in the relevant 
clause of the Letters Patent means and a reference 
to some of them might be helpful. In the — 
-Justices of the Peace for the Town of Calcutta 
v Oriental Gas Co. Limited’, 17 WR 364 (M) the 
learned C. J. Sir Richard Couch, said: 

• We think that ‘judgment’ in CL 15 means a 
decision which affects the merits of the ques¬ 
tion between the parties determining some right 
or liability. It may be either final or preliminary 
or interlocutory, the dilference between them 
being that a final judgment determines the 
whole cause or suit, and a preliminary or inter¬ 
locutory judgment determines only a part of it 
leaving other matters to be determined." 

(15) In — ‘Ebrahim v. Fuckrunnissa Begum’. 
4 Cal 531 (N) Garth, C. J. defined the word 
•judgment’ as follows: 

“I think that word ‘judgment’ means a judg¬ 
ment or decree which decides the case one way 
or the other in its entirety, and that it does 
not mean a decision or order of an interlocutory 
character, which merely decides some isolated 
point, not affecting the merits or result of the 
entire suit." 

In —•Tuljaram Row v. Alagappa Chettiar’, 35 Mad 
1 (FB) (O) Sir Arnold White, C. J.. said that 
the word “Judgment" did not necessarily mean 
all orders in civil proceedings. But the test accord¬ 
ing to him was not the form of the adjudication 
but its effect on the suit or proceeding in which 
it was made. The learned Chief Justice went 
on to say that 

“an order or an independent proceeding which 
is ancillary to the suit (not instituted as a 
step towards judgment, but with a view to 
rendering the judgment effective if obtained) 
— e.g., an order on an application for an interim 
injunction, or for the appointment of a receiver 
is a ‘judgment’ within the meaning of the 
clause.” 

Krishnaswami Ayyar, J. in this case quoted 
Danial’s Chancery Practice. Volume I, where the 
definition given was as follows: 

“A judgment is a sentence or order of the 
Court, pronounced on hearing and understand¬ 
ing all the points in issue, and determining 
the right of all the parties to the cause or 
matter. It Is either interlocutory or final." 

The learned Judge was of the opinion that a 
more accurate definition was to be found In Black 
on ‘judgment* where the author had said: 

“We may define a ‘Judgment* as the determi¬ 
nation or sentence of the law pronounced by a 
competent Judge or Court as the result of an 
action or proceeding instituted in such Court 
affirming that upon the matters submitted for 
decision a legal duty or liability does or does not 
exist.” 

(16) In — 'Ruldu Singh v. Sanwal Singh*, AIR 
1922 Lah 380 (2) (P) Shadi Lai J. expressed the 
opinion as follows: 

“It is, therefore, impossible to lay down any 
definite rule which would meet the requirements 
of all the cases, and the only thing which can 
be said is that in determining whether an order 
constitutes a judgment or not the Court must 
take into consideration the nature of the 
order and its effect upon the civil proceeding 
In which it was made.** 

(17) In y-'Shamzadi Begara v. Alakh Nath’, AIR 
1935 All 620 (2) (FB) (Q) reference was made 
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m m of tun Letters to the decision of Sir John Edge in the case 


of —Sewak Jaranchod Bhogi L&l v. 

Temple Committee’, AIR 192o PC 155 at P. I 06 

(R) where his Lordship laid down that. 

“ The term judgment in the Letters Patent of 
the High Court means in civil cases a decree 
and not a judgment in the ordinary sense.’ 
and the decision of the Full Bench of this Court 
in —-Sital Din v. Anant Ram’, AIR 1933 All 26- 

(S) in which it was held that the word “judgment 
in Cl. 10 of the Letters Patent should not be 
read in a restricted sense and that an order oi 
remand under O. 41, R. 23, which effectually 
disposes of the appeal before the High Court 
amounts to a judgment, whether it amounts 
to a decree or not. The leurned Judges further 
held that the order extending the period of limi¬ 
tation was hot a judgment and therefore no 
appeal lay under CL 10 of the Letters Patent. 

(18) A comprehensive definition was attempted 
to be given by Hidayatullah J. in — ‘Manohar 
Damodar v. Baliram Ganpat’, AIR 1952 Nag 357 
at p. 376 (T). 

The learned Judge held: 

“A judgment means a decision in an action 
whether final, preliminary or interlocutory which 
decides either wholly or partially, but conclu¬ 
sively in so far as the Court is concerned, the 
controversy which is the subject of the action. 
It docs not include a decision which is on a 
matter of procedure, nor one which is ancillary 
to the action even though it may either imperil 
the ultimate decision or tend to make it effec¬ 
tive. The decision need not be immediately 
executable ‘per se’ but if left untouched must 
result inevitably without anything further 
save the determination of consequential details, 
in a decree or decretal orders, that is to say, 
an executive document directing something to 
be done or not to be done in relation to the 
facts of the controversy. The decision may itself 
order that thing to be done or not to 
be done or it may leave that over till 
after the ascertainment of some details 
but it must not be interlocutory having for its 
purpose the ascertainment of some matters or 
details prior to the determination of the whole 
or auy part of the controversy.” 

(19* In —‘M. A. Janki v. M. A. Srirangammal’, 
AIR 1953 Mad 38 (U) an order rejecting an ap¬ 
plication under O. 41, R. 19, Civil P. C. to restore 
and rehear an appeal dismissed for default of 
appearance was held to be neither a judgment 
nor a decree nor a final order. No doubt those 
observations were made with reference to Art. 
133 of the Constitution and it may be said that 
the word ‘judgment* in the Constitution does not 
necessarily mean the same thing as the word 
“judgment” in the Letters Patent. 

(20) From the case discussed above it would 
appear that every order passed by a learned single 
Judge in the exercise of his civil jurisdiction is 
not a judgment. What is or what is not a judg¬ 
ment will have to be decided in each case with 
reference to its effect on the rights of the parties. 
In — ‘The Jwala Bank Ltd. v. Shitla Prashad 
Singh’, AIR 1950 All 309 (V) it was held by a 
bench of this Court that a judgment means an 
adjudication which conclusively determines the 
rights of the parties and not a mere Interlocutory 
order during the pendency of a case. Judged from 
that point of view it cannot be said that the 
learned Judge has determined any rights between 
the parties. No doubt it Is* true that in determin¬ 
ing the question whether a receiver should or should 
not be appointed the learned Judge had to express 


652 Allahabad 


Sheo Shanker v. The State (Baghular Dayal J.) 


an opinion as to the maintainability of the ap¬ 
plication and whether ‘prima facie’ the facts 
justified the passing of an interim order under 
S. 153(C)(8>, Companies Act. By reason of those 
observations Mr. R. C. Chowdhry urged at one 
stage that the learned Judge had finally disposed 
of the application under S. 153 (C> and his order 
was an order under sub-ss. (4) and (5) of that 
section and it was an interim order under S. 153 
(C'(8). When, however, faced with the entries 
in the order-sheet the learned counsel had to 
admit that the application under S. 153 (C) was 
still pending and the learned Judge had purported 
to appoint an interim receiver pending final dis¬ 
posal of the application. 

(21) It may be that by reason of the appointment 
of receiver the appellants are caused inconvenience 
and their rights have been interfered with, but 
it cannot be said that orders have been passed 
disposing of the application under S. 153(C), 
Companies Act. 


A. I. R. 

This decision by their Lordships of the Supreme 
Court makes it clear that an order, even if it 
disposes of another point in dispute between the 
parties to a suit which lias been raised by a 
separate application and which may be ancillary 
to the suit itself, is not necessarily a judgment. 
The mere fact that in the case before us, the 
order passed by the learned Single Judge has 
disposed of the dispute relating to the interim 
management of the company cannot, therefore, 
justify the inference that the order amounts t© 
a judgment. 

(23) The preliminary objection, in our view, has 
substance and the appellants have failed t© 
satisfy us that they have a right of appeal against 
the interim order. 

(24) The appeal fails and is dismissed with 
costs. 

A/K.S. Appeal dismissed. 


(22) Shri Jagdish Sarup, learned counsel for 
the appellants, has urged that the order passed 
by the learned single Judge should be held to 
be a judgment as it, at least, finally disposed of 
the application for an interim order making arran¬ 
gements for the management of the affairs of the 
company & any order, which finally disposes of some 
dispute between the parties must be held to be 
a judgment. This interpretation, if accepted, 
would widen the scope of the word ‘judgment’ in 
Cl. (13) of the Letters Patent so as to include 
every order passed on any application raising a 
dispute during the pendency of a suit or proceed¬ 
ing even though it may not affect the merits of 
the controversy between the parties in the suit 
Itself nor may it terminate or dispose of the 
suit or proceedings on any ground. Such a wade 
interpretation cannot be accepted. Their Lord- 
ships of the Supreme Court, in — ‘Asrumati Dcbi 
v. Rupendra Deb’, AIR 1953 SC 198 (W) consi¬ 
dered whether an order for transfer of a suit 
made under Cl. (13) of the Letters Patent of the 
Calcutta High Court was or was not a judg¬ 
ment within the meaning of Cl. (15) of the 
Letters Patent and held: 

“In the present case, a single Judge of the High 
Court had decided this question in favour of 
the plaintiff in the suit; but a decision on any 
and every point in dispute between the parties 
to a suit is not necessarily a “judgment”. The 
order in the present case neither affects the 
merits of the controversy between the parties in 
the suit itself, nor does it terminate or dispose 
of the suit on any ground. An order for trans¬ 
fer cannot be placed in the same category as 
an order rejecting a plaint or one dismissing 
a suit on a preliminary ground as has been 
referred to by Couch C. J. in his observations 
quoted above. An order directing a plaint to be 
rejected or taken off the file amounts to a final 
disposal of the suit so far as the Court making 
the order is concerned. That suit is completely 
at an end and it is immaterial that another 
suit could be filed in the same or another 
Court after removing the defects which led to 
the order of rejection. On the other hand, an 
order of transfer under Cl. (13) of the Letters 
Patent, is, in the first place, not at all an 
order made by the Court in v/hich the suit is 
pending. In the second place, the order does 
not put an end to the suit which remains per¬ 
fectly alive and that very suit is to be tried by 
another Court, the proceedings in the latter to 
be taken only from the stage at which they 
were left in the Court in which the suit was 
originally filed.” 
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Sheo Shanker and another, Accused-Appel¬ 
lants v. The State; 

Criminal Aopeal No. 279 of 1951, D/- 23-12- 
1952. 


(a) Criminal P. C. (1898), S. 162 — Use of 
statement under. 

A statement made by a witness to a 
police investigating officer can be used ^ 
only in one manner in view of S. 162, Cr. 

P. C. and that is only to contradict the 
statement of the witness if he be examin¬ 
ed as a prosecution witness. If the same 
person be not examined as a prosecution 
witness but examined as a defence witness, 
then that statement cannot be used. Any 
other use of the statement is forbidden. 

(Para 11) 

Anno: Cr. P. C., S. 162 N. 10. 


(b) Criminal P. C. (1898), S. 162 — Mala 
fide conduct of investigating officer — Proof 
of. 

The ‘mala fide’ conduct of the investiga¬ 
ting officer can certainly be urged on behalf 
of the State and the Court can consider it 
on the basis of circumstances other than the 
mere discrepant language of the recorded 
statement of the witness. (Para 12) 

Anno: Cr. P. C., S. 162 N. 10. 


(c) Criminal P. C. (1898), S. 162 — Mala 
le conduct of investigating officer — Proof by 
atement recorded under S. 162. 

The truth of the statements recorded in 
the police diary is certainly not accepted or 
presumed, but the correctness of the record 
is presumed for the purposes of S. 162, 
Cr. P. C. The Court has therefore, to ac¬ 
cept that what is recorded in the case diary 
was the statement made by that particular 
witness before the investigating officer ana 
a mere denial of a witness or the extreme 
improbability of a witness having made 
such a statement cannot be a * n 

determining whether the police Sub^nspec- 
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tor was acting bona fide or not at the time 
when he recorded the statement (Para 11) 
Anno: Cr. P. C., S. 162 N. 10. 

(d) Evidence Act (1872), S. 45 — Doctor’s 
evidence — Scorching from gun wounds. 

When the victims wear several clothes 
no scorching of the wounds is possible even 
if the firing had been from very close 
range. Taylor on Medical Jurisprudence, 
relied on. (Para 21) 

Anno: Evi. Act. S. 45 N. 5. 


(e) Criminal P. C. (1898), S. 367 — Evidence 
of alibi. 

If the alibi evidence be good and no 
weakness is detected by the Court in it, it 
should not be given a go-by if the Court 
comes to know of no weakness in the pro¬ 
secution evidence. The two cannot be true 
and the weakness must be found some¬ 
where, however, difficult it might be. If 
the Court fails to find any weakness in 
either, the benefit of such a failure must go 
to the accused and not to the prosecution 
because a well-established alibi must be 
sufficient to show that the prosecution wit¬ 
nesses were not speaking the truth or at 
least to throw doubt upon their truthful¬ 
ness. AIR 1933 Oudh 369, Ref. 

Whenever a defence of alibi is set up and 
that defence utterly breaks down, it is a 
strong inference that if the prisoner was 
not in fact where he says he was, then in 
all probability he was where the prosecu- 
tion says he was. But the drawing of cer¬ 
tain inferences does not mean that that thing 
is proved. Moreover, such inference is to 
be drawn only when the defence of alibi 
breaks down and not when it is disbelieved. 
AIR 1931 Cal 719 (SB), Exp!. 

Held cn considerations of facts that the 
defence of alibi was not proved to be false 
and did net break down. (Para 22) 

Anno: Evi. Act, S. 367 N. 6. 


(f) Evidence Act (1872), S. 9 — Failure tc 
v identify accused by eye witnesses — Create* 
doubts about presence of accused. (Para 2’) 
Anno: Evi. Act, S. 9 N. 4, 5. 

an S ; £■ -P a s, Ram Asre Misra S. N. Trivedy 

Appellants; P. N. Chau- 
dhari, Additional Govt. Advocate, for the State 
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RAGHUBAR DAYAL J.: Sheo Shanker alias 
Tanu and Sheo Shankar alias Bachchu appeal 
against their conviction and sentence of death 
under S. 302, I. p. c. for having committed the 
murder of Girdhari and Ram Singh on the 

* station S ° f 4 ‘ 1 ' 1951, uear Acha lganj railway 

(2) The prosecution story is that these two 
accused appellants and one unknown person lay 

n f® b “ sh grove of Sheo Ram Brahman 

about three furlongs hy the passage from the 

SSKnSfl! 0 ? and Sh0t at G * r *‘” i a ° d Ram 

Singh and their companions when they had passed 

Ijjlf gr <? ve on tbeir way from village Bethar to 
the railway station. Two shots were fired, it is 

MB. 


said that the second shot hit Girdhari on the 
legs. Girdhari and Ram Singh ran towards the 
station. Their companions also ran in the same 
direction but along the sides of the passage. The 
accused's party pursued them and the men with 
guns kept on tiring. Ram Singh was hit with 
shots just in front of the quarters of Abdul 
Ghani, signal inspector. He fell down there. 
Girdhari kept on running and was hit again 
after he had run about 328 paces from where 
Ram Singh had fallen down. Girdhari fell down 
on being hit at that spot. This place is about 
40 paces from the station platform. Tanu accused 
then shot at Girdhari's chest twice. Bachchu on 
returning to Ram Singh fired at his chest. The 
result was that Girdhari and Tanu died imme¬ 
diately. 


(3) This incident is said to have taken place 
at about 8-30 a.m. The departure time of the 
train leaving for Unnao was 8-47 a. m. Badlu, 
brother of Girdhari went to police station Achal- 
ganj about four to six furlongs away and lodged 
a report there which purports to be taken down 
at 9-30 a.m. The main difference between the 
version given in this report and that narrated 
m Court is with respect to Bachchu's shooting 
at Ram Singh after he had fallen down. No such 
allegation was made in the first information 
report. We shall deal with its contents later. 

(4) Puttu Lai, Sub-Inspector, proceeded at once 
to the spot, found the dead bodies near the 
railway station, prepared the inquest reports and 
sent the bodies for post mortem examination. 
According to him he reached there at about 
11 o'clock. Station officer, Sheo Narain Singh, 
reached the spot shortly after his arrival. Station 
officer Sheo Narain Singh found four spent 
cartridges and one buckshot near the dead body 
of Ram Singh and five empty cartridges, five 
buckshot and three wads near the dead bodv of 
Girdhari. The five buckshot found near Girdhari's 
body and the one found near Ram Singh's body 
appear to be similar to one another and also 
to one pellet recovered from the body of Girdhari 
at the post mortem examination. The station 
officer also found two empty cartridges in the 
giove of Sheo Ram. 


W, ™ cAammea menu, Hari Shankar anc 
LaUu prosecution witnesses on the 4th January 
Lalli alias Raghunath and Ram Bharosey on the 

on h q a ? n i 0 M 8J H Ram ’ Bansidhar and Ram Charan 
on 9-2-1951. He reported for the recording of the 

wc if m 4 DtS ° f j Badlu ' Hari Shankar, Lallu and 
Raja Ram under S. 164, Cr. P. C. on 10-2-1951 
Their statements were so recorded on the same 


:“jr , me prosecution al 

S 11 ®. l . heir statements before the Commit 

and dld not not ^ anythin! 

The? t J5pi n t C H ld f n i 0r ab0Ut their d e fen « 

s ™P'y stated that the prosecution witnesse. 
deposed against them as they were their enemie 

“ t we re friends of Girdhari. In the J5S£ 

nSJT t .JF anu alleged alibi stating that he war 
proceeding to Unnao that day for the hearing o 

and that leamin S there at the statior 
tion ln^%S rreSt °L nis two brothers in connec 

m F ders - he continued his journej 
to Lucknow. He also suggested that the deceased 
bad e P em ies thereby suggesting that they 

“ lled by oth crs- Bachchu alsc 
alleged his alibi stating that he had trone tr 

Ltieknow that day and had lodged a report there 

about the loss of his box and that he had lodged 

a «-P alnt 111 the com P lain t book about hie¬ 
ing made over a wrong ticket at Kanpur with £ 
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result that he was charged excess fare at 
Lucknow. 

(7) Tanu examined no witness in support of 
his alibi. Bachchu examined some witnesses. 
The defence also examined two witnesses to 
show that the two accused were not the persons 
who had actually shot at the deceased Girdhari 
and Ram Singh. These two witnesses are railway 
employees, Mewa Lai and Makhdoom D. W. 1 and 
D. W. 2. 

(8; There is no doubt that Ram Singh and 
Girdhari died due to gunshot wounds. It is, how¬ 
ever, necessary to note below the injuries observed 
on their bodies by Dr. Lyall who conducted the 
post mortem examination. 

Tn respect of Girdhari’. 

1 . Entrance gunshot wounds 3/4th inch in 
diameter with biack margins on left axi!l:ary 
posterior fold. 

2. Entrance gunshot wound 1 inch in diameter 
with black margins on left side chest 4 inches be¬ 
low and 1 inch lateral to left nipple. 

3 . Four entrance gunshot wounos 1 inch in dia¬ 

meter in right umbilicus region 1 inch lateral to 
umbilicus. . 

4. Two entrance gunshot wounds J inch in 
diameter on upper 1/3 and outer aspect right 
lc". 

5. Two entrance gunshot wounds J inch in 
diameter on outer and upper 1/3 of right arm. 

6 . Four exit gunshot wounds J inch in diameter 
on right side back above the iliac bone. 

‘In respect of Ram Singh’. 

1. Entrance gunshot wound in 3/4th inch in 
diameter with black margins 1 inch below and 
1 inch internal to left nipple. 

2. Entrance gunshot wound 1 inch in diameter on 
uppermost part of right thigh in its medial part. 

3 . Exit gunshot wound i inch in diameter over 
6 th dorsal vertebra in mid line on back. 

(9) Dr. Lyall stated in his deposition that Gir- 

dhari’s wounds Nos. 1 & 2 & Ram Singh's wound 
No. 1 were caused with gunshots by placing the 
gun on the chest or from within a range of one 
yard. ✓ 

(10) The prosecution examined, as already, 
indicated, seven witnesses to prove its case. All 
of them as noted by the learned Sessions Judge 
in his judgment belong to the party of Girdhari 
and Ram Singh between whom and the accusea, 
there had been a lot of litigation. Some of the 
witnesses namely, Lalli, Raja Ram. Hari Shankar, 
Lailu and Bansidhar had also personal reasons 
for being inimical towards the accused. This is 
not disputed by the learned Government Advo¬ 
cate and it is not necessary to discuss the inimi¬ 
cal and partisan character of the prosecution 
witnesses. It is time that their statements can¬ 
not be ignored merely on this basis, but 
necessitates a careful scrutiny of their statements. 
Implicit reliance cannot be placed on them merely 
on the ground that the first information report 
appears to have been promptly lodged and because 
Ram Singh and Girdhari died of gunshot wounds. 

(11) One main consideration which was urged 
for the accused appellants to disbelieve the wit¬ 
nesses was the material discrepancy in the state¬ 
ments of some of the witnesses before the investi¬ 
gating officer and the statements made in Court. 
With respect to Bachchu's shooting at the vie- _ 
tims and particularly Bachchu’s shooting at Ram 
Singh after Ram Singh had fallen, it has already 
been mentioned that Bachchu’s shooting at Ram 
Singh after he had fallen was not mentioned in 
the first information report. The only way in 
which this discrepancy is explained by the pro- 
secution Is by a complete denial by witnesses or 


having made a discrepant statement before the 
Investigating officer and suggesting that the in¬ 
stigating officer had wrongly recorded that part 
of tr.e statement due to his favouring Bachchu, 
accused. Several circumstances have been urged 
in support of this contention which is not usually 
put lorward for the prosecution when witnesses, 
make statements iu Court which are found incon¬ 
sistent with the statements made before the police 
investigating officer. One of these circumstances 
is that the statements are so damaging to the 
prosecution story put in Court that the witnesses 
could not have been expected to have made such 
statements before the investigating officer. We are 
of opinion that this is a very wrong approach to 
the recorded statements. A statement made by a, 
witness lo a police investigating oilicer can be 
used only in one manner in view of S. 162, Cr. P. 1 
C. and that is that it can be used to contradict] 
the statement of the witness if he be examined 
as a prosecution witness. If the same person be not 
examined as a prosecution witness but examined 
as a defence witness, then that statement can¬ 
not be used. Any other use of the statement 
is forbidden. 


Tliis is not deputed by the learned Government 
Advocate. His contention is that the recorded 
statement is not really a statement of the wit¬ 
nesses and therefore is not a statement contem¬ 
plated by S. 162, Cr. P. C. We are of opinion 
that the statement recorded in the police diary 
cannot be assailed for the purposes of the case 
under investigation as otherwise the whole use 
of S. 162, Cr. P. C. will vanish. The contradic¬ 
tion will come into existence only when a witness 
makes a different statement in Court and it is 
not expected that he would ordinarily admit 
having made a contrary statement before the 
police. He must deny having made a contrary ^ 
statement. The prosecution can always say that 
in view of the witness's statement, the police Sub- 
Inspector did not write the statement correctly & 
may then make allegations which may necessitate 
rather a detailed inquiry about the bona fides 
of the investigating officer. This could not have 
been contemplated. The only way to prove that 
a witness made a certain statement before the 
police is to confront the witness with that state¬ 
ment and in case he denies it, to get it proved 
from the investigating officer who made a note 
of that statement. The truth of the statements 
recorded in the police diary is certainly not ac¬ 
cepted or presumed but the correctness of the 
record is presumed for the purposes of S. 162, 

Cr. P. C. We are, therefore, of opinion that for 
this particular case we have to accept that what 
is recorded in the case diary was the statement 
made by that particular witness before the inves¬ 
tigating officer and that a mere denial of a wit¬ 
ness or the extreme improbability of a wit¬ 
ness having made such a statement cannot be a 
factor in determining whether the police Sub- 
Inspector was acting bona fide or not at the 
time when he recorded the statement. 


(12) The 'mala fide' conduct of the investigat¬ 
ing officer could certainly be urged on behalf of 
the State & the Court can consider it on the ; 
basis of circumstances other than the mere dis¬ 
crepant language of the recorded statement of the 
witness. Such other circumstances urged in the 
present case are that the Sub-Inspector did not 
arrest the two accused till they themselves had 
surrendered in Court, that he did not take any 
steps to treat them as absconders, that he did not 
come to know about the hearing of their case at 
Unnao that day and that he made a statemen 
that he had asked the second officer to search 
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the houses of the two accused, a fact which did 
not appear to be correct in view of the second 
officer not deposing about it. So far as the last 
point is concerned, we find mention aoout it in 
the case diary. Of course, we do not find any 
search list there. It is, however, to be expected that 
a wrong note would not be made there and if a 
wrong note nad been made, the superior officers 
would have made a check about it. The Sub- 
jlnspector not taking action against the accused 
as absconders, does not necessarily mean that he 
was favouring them. He might have been trying 
to get at them or just securing information about 
the*r movements. It may have been also possible 
though he does not say so that he Wuo hesitant 
about making arrests just on the basis of state¬ 
ments of witnesses he knew to be of the party 
of the complainant and especially if he had got 
scent of the accused suggesting alibi. We, 
therefore, do not find these circumstances to be 
such as to lead to the conclusion that the Sub-Inspec¬ 
tor was favouring the accused. 

(13-14) In addition to these circumstances, there 
is the statement of Ram Bharosey, brother of 
Girdhari that he had seen the relations of 
Bachchu approaching the station officer and that 
he had complained about his conduct to his supe¬ 
rior officers. Carbon copies of the complaints sent 
have been filed. They do not mention any com¬ 
plaint with respect to the Sub-Inspector being 
approached on behalf of Bachchu though they 
contain other allegations. Ram Bharosey's state¬ 
ment according to the statement of 
the station officer was recorded on the 
7th January. Ram Bharosey would like to make 
us believe that it was taken down on the 9th 
January. We see no reason to disbelieve the sta¬ 
tion officer especially when we find that in the 
fcase diary of the 7th January the statement of 
some other witnesses had also been recorded. 

(15) (Their Lordships then considered the state¬ 
ment and other circumstances and proceeded as 
follows:) We are, therefore, in agreement with 
the leaned Sessions Judge that it has not been 
established that Sheo Narain Singh, station officer 
had been favourable towards Bachchu and there¬ 
fore, had not been conducting the investigation 
properly. 

(16-18) (Their Lordships then discussed other 
prosecution evidence and the circumstances con¬ 
nected with the first information report and con¬ 
cluded as follows:—) It is In view of these circu¬ 
mstances that we are inclined to think that the 
first information report is not a report which was 
lodged so promptly as it alleges to be and that, 
therefore, the prosecution story cannot be given 
sufficient corroboration from the contents of the 
first information report. 

(19) Thfe observations of the doctor in our mind 
do not fully support the prosecution story. Any¬ 
way, they show that the prosecution witnesses 
either failed to observe all what happened or have 
not deposed to all that they had seen. 

(20) (After discussing the prosecution evidence 
regarding pursuit and gun wounds, the judgment 
proceeds as follows:—) The nature of the wounds 

id to have been inflicted on account of the gun 
jing placed on the chest and fired does not fit in 
with the allegation. It is true that the doctor 
EL questioned about it. In fact the doctor 
made the statement that these wounds were due 
or being fired by being placed on the chest 

a of one ?***• We are of 

m thls the doct °r was wrong 
ana probably got misguided on account of the 
mack margins of the wounds. The black mar gins 
a wound are never due to the firing of the 


gun from very close range but are due to somc- 
tning different. Taylor says at page 430 of his 
Principles and Practice of Medical Jurisprudence, 
Volume I, lOtn Edition: — 

“The edges of the wound commonly show a- 
narrow ring of ciisco.oration' due to tne removal 
of a layer of epithelium by the passage of the 
bullet. The surrounding skin may be scorched, 
or net, and there may be a zone of blackening 
or peppering with grains of powder, according, 
to the distance from which the weapon was 
fired.’* 

And again at page 431: — 

“All entrance wounds, if examined, will be found, 
to have a zone of denuded epithelium immedia¬ 
tely surrounding the orifice. Tns is caused 
by the spin of the bullet and the invagination 
oi the skin by the bullet and tends to dry and 
become discoloured shortly aiter death. It 
snouid not oe comused with the marks due to 
powder for it gives no indication of range.” 

And again at page 441: — 

“The bruised and dark appearance which a gun¬ 
shot wound sometimes presents, even when the 
weapon is discharged at a distance from the 
body has led to the supposition that this effect 
was due to a bum and that the bullet burnt 
the parts which it touched, but this idea is not 
correct. The projectile never becomes sufficiently 
heated to acquire the power of burning/’ 

(21) Of course no scorching of the wounds could, 
have been possible in this case when the victims had 
several clothes on, even if the firing had been from 
very close range. And that again shows that the 
doctor's opinion was due to the existence of black 
margins and not due to any scorching of the sur¬ 
rounding skin. Again Taylor says at page 430:— 

“We must distinguish between near wounds and 
far wounds. Usually when a weapon is discharg¬ 
ed in contact with or within an inch or so of 
the body the gases which pass out with the 
bullet enter the tissues and thereafter expand 
causing tearing of the skin or clothes very often 
in the form of a cross or a split. Most of the 
powder is found inside the tissues, but there may 
be traces of blackening, burning and tattooing 

around the entrance hole . 

if the weapon is discharged at a shot distance- 
from the skin the effect of the gases Is lose 
and the entrance wound looks like a hole which 
might be caused by pressing a lead pencil into* 
the tissues; it is rounded with inverted edges 
and surrounded by a zone of singeing, blacken¬ 
ing frem the smoke and tattooing from the 
impaction of small particles of powder in the 
skin.” 

The clothes did not show such tearing or splitting. 
It is, therefore, clear from the condition of the 
clothes which the victims were wearing, that the 
gun does not appear to have been fired by its 
bemg placed on the chest or very close to the 
chest after the victims had fallen down. The 
position of the two first wounds on Girdhari is 
also not very consistent with the position of the 
gun. It is not expected that he would be lying on 
the left side when the gun would be so fired. 

(22) Lastly, it was argued for the State that the 
alibi evidence of Bachchu was not to be believed 
and if alibi is not believed the prosecution case 
snouid be taken to be proved. In support of this 
contention we were referred to two cases reported 

—‘Sarat Chandar v. Emperor*, AIR 1934 Cal 
(A) and in — ‘Suraj Bakhsh Singh v. Emperor’ 
AIR 1933 Oudh 369 (B). With all respect we are • 
not prepared to agree with the observation made * 
m those cases. In ‘AIR 1933 Oudh 369 <B>\ Smith* 
J. observed: 
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-The reason for not believing the alibis of these 
three men is that there is convincing evidence 
that they took part in the crime; it need hard¬ 
ly be said where there is satisfactory evi¬ 
dence that a man committed a crime at a cer¬ 
tain place and at a certain time a Court will 
never find any difficulty in rejecting an alibi 
he may seek to establish, even if that alibi is 
supported by what on the surface would appear 
to be satisfactory evidence.” 

We do not take this to mean that if the alibi 
evidence be good and no weakness is detected by 
the Court in it, it must be given a go-by if the 
Court comes to know of no weakness in the pro¬ 
secution evidence. The two cannot be true and 
the weakness must be found somewhere, how¬ 
ever, difficult it might be. If the Court fails to 
find any weakness in either, we are of the view 
that the benefit of such a failure must go to the 
accused and not to the prosecution because a well- 
established alibi must be sufficient to show that 
the prosecution witnesses were not speaking the 
truth or at least to throw doubt upon their 
truthfulness. What was observed in A. I. R. 1934 
Ca! 719 (A) is that whenever a defence oi alibi 
is set up and that defence utterly breaks down it 
is a strong inference that if the prisoner was not 
in fact where he says he was, then in all probabi¬ 
lity he was where the prosecution say he was. The 
drawing of certain inferences does not mean that 
that thing is proved and here again such inference 
is to be drawn, according to the Calcutta case.when 
the defence alibi breaks down and not when it is 
disbelieved. The utmost that can be said about 
'^he alibi set up by Bachchu is that it has not been 
established to the satisfaction of the Court. The 
alibi of Bachchu consists in producing the order 
sheets of the criminal case which was for hear¬ 
ing on the 4th January in the Court of Bench 
Magistrate at. Unnao. The order sheet shows 
his presence and purports to be signed by him. 
It shows the absence of Tanu. We find no diffi¬ 
culty in believing the genuineness of the order 
sheet and see no good reason why the reader of 
the Court should fabricate the order sheet with 
respect to one of the persons concerned in this 
case and not with respect to the other, namely, 
Tanu. Of course the reader has not been examin¬ 
ed to depose that it was Bachchu accused who 
was present and we do not lind it impossible that 
after commission of the offence, Bachchu could 
have reached Unnao and be present in Court. As 
already indicated, a railway train was to leave for 
Unnao at 8.47 A. M. It was really to catch this 
train that Girdhari and Ram Singh were proceed¬ 
ing to the station, as Ram Singh was the complain¬ 
ant in that case. Bachchu. if he was one of the 
assailants, could have caught that train and 
reached Unnao at about 9 A. M. and thus be pre¬ 
sent in Court. 

(23) The other evidence about alibi was Bach- 
chu's lodging complaints with the police and in 
the complaint book at Lucknow railway station 
at 7.30 A. M. and 8.10 A. M. on 4-1-1951. Ram 
Bharosey constable G. R. P. Lucknow Station de¬ 
poses about a certain written report being hand¬ 
ed over there by some one alleging himself to be 
Bachchu. His statement is interesting. In exa¬ 
mination-in-chief he stated that the person who 
had come to deliver the written note was not 
Bachchu accused but was some one who limped, 
had one eye and was thin. We do not find from 
the record whether this description fits in with 
the accused Bachchu but we presume that it does 
not. In cross-examination he stated that the 
man who had lodged a report had scribed it in 
his presence. It could have thus been very easily 
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established whether the writer of the report (Ext 
10 ) was Bachchu accused or not. The accused 
tried to have the writing sent up to an expert for 
opinion and later on gave up the request. No ad¬ 
verse inference can be drawn against him on this 
score. The prosecution had come to know of this 
report much earlier. In fact Ram Bharosey was 
examined bv the Investigating Officer on the 14th 
March during the investigation. It was for the 
prosecution, therefore, to get it clearly established * 
that the writer of the report was not Bachchu ac¬ 
cused. Anyway, Bachchu has examined his 
father to prove his identity of the writings and 
also his signatures on the complaint about the ex¬ 
cess realised from him. In view of all this evi¬ 
dence it may be said that the alibi is not so good 
that it should be believed, but it is difficult to say 
that it is false and the alibi set up breaks down. 

(23a> Apart from the above considerations there 
are the statements of the two railway employees 
Mewa Lai and Makhdum, D.Ws. 1 and 2. They were 
sent, up to identify the accused in jail and failed 
to identify them. Makhdum stated there before 
the Magistrate that none of the persons who had 
fired v/as among the persons put up in the parade. 
Both of them now say in Court that Tanu and 
Bachchu accused were not those persons. The 
learned Sessions Judge does not rely on their testi¬ 
mony & observed that witnesses like these could not 
have observed things to such an extent as to come 
forward to say who exactly the assassins were. We 
fail to find any logic behind this observation. If 
these people were on the engine and were watch¬ 
ing the incident they were in the best position to 
notice the assailants. They had a front view of 
them. Ram Singh fell down at 40 paces from 
the engine. They were in a position to see them. 

It was their inability to identify the accused in^. 
the identification parade that they were not pro¬ 
duced as good identifying witnesses by the prose¬ 
cution itself. It is different whether their inabi¬ 
lity to recognise the two accused can be said to be 
due to the fact that the two accused were not the 
persons who had fired at Ram Singh and Girdhari 
or that one may not be inclined to accept their 
positive statements that the two accused were not 
the two persons who had fired. It is not necessary to 
believe them in full on this point. Suffice it to say 
that for our purposes they failed to identify the 
two accused persons who are said to have fired 
at Girdhari and Ram Singh. Their failure to 
identify has been rightly urged for the appellants 
to create doubt about the accused being the ac¬ 
tual persons who had fired at Girdhari and Ram 
singh. 

(24) In view of the above, we are of opinion that 
this is not a case in which the statements of the 
prosecution witnesses who belonged to the party 
of the deceased and who have reason to bear ill- 
will against the accused should be implicitly relied 
upon & it be held that the prosecution succeeded in 
establishing beyond reasonable doubt that the two 
appellants committed the murder of Girdhari 
and Ram Singh on the 4th January, as alleged. 
They are, therefore, given the benefit of doubt. 

In view of the above, we reject the reference of 
the confirmation of the death sentence, allow the 
appeal, set aside the conviction and sentences 
passed on the two appellants and acquit them of 
the offence under Section 302, I. P. C. We direct 
that they be released from custody forthwith, u 
not required to be detained under any other pro¬ 
cess of law. 

R/nRR Appeal allowed 


The State (Baghubar Dayal J .) 
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Panchaiti Akhara, Appellant v. Babu Nem 
Chandra and others. Respondents. 

Second Appeal No. 1962 of 1943 and Civil 
Revn. No. 444 of 1944, D/- 17-3-1953. 

Debt Laws — U. P. Encumbered Estates Act, 
(25 of 1934), Ss. 9(5), 11(2) — Liability of sons 
I after partition. 

The Special Judge under S. 11(2) is re¬ 
quired to determine only with respect to 
the property of the landlord, or any part 
thereof, whether it is liable to attachment, 
sale or mortgage in satisfaction of his 
debts. Sub-section (5) of S. 9 would be 
applicable to the case where the sons are 
also liable for the payment of the debt in 
spite of the partition. In such a case, the 
Special Judge is required to determine the 
amount of the joint debt which is due by 
the applicants and that due by those who 
have not applied. Case law discussed. 

(Paras 13, 15) 

C. S. Saran, for Appellant; R. C. Ghatak, for 
Respondents. 
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(C) (’52) AIR 1952 All 977: 1952 All L J 623 
(FB) 
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CHATURVEDI J.: The present appeal by a 
creditor, Sri Panchaiti Akhara, Kydganj, Allahar 
bad arises out of proceedings under the Encumber¬ 
ed Estates Act. In order to appreciate the points 
i that arise in this appeal, it would be necessary to 
) give a few facts. 

(2) On 13-4-1930, Mutsaddi Lai, father of the res¬ 
pondents Nos. 1 and 2, and himself arrayed as 
respondent No. 11 in the appeal, executed a deed 
of simple mortgage in favour of the appellant. 
The mortgage deed was for a sum of Rs. 20,000/-, 
and by means of the deed, property in village 
Arai and a plot of land situate on the Zero Road, 
Allahabad, were mortgaged. In the year 1932, 
the two sons of Mutsaddi Lai brought a suit for 
partition of their shares against their father and 
arrayed the appellant also as a defendant in the 
suit. On 23-1-1933, the appellant filed a written 
statement resisting the suit for partition, and 
claiming that the mortgage executed by Mutsaddi 
Lai in favour of the appellant was binding on 
the sons also as it was executed in discharge of 
antecedent debts and was a valid and binding 
transaction. On 7-9-1933, the suit was compromised 
between the father and the sons and the village 
Arai was allotted to the share of the sons and 
the plot of land on the Zero Road was allotted 
to the wife of Mutsaddi Lai. The appellant was 
exempted from the suit and it was dismissed 
against the appellant with costs. 

This preliminary decree for partition was made 
final on 26-10-1933. The U. P. Encumbered Estates 
Act came into force with effect from 1-4-1935, and 
on 9-10-1935, an application was filed by Mutsaddi 
i Lai alone, under S. 4, Encumbered Estates Act, 
which was in due course transmitted to the Spe¬ 
cial Judge, Allahabad. On 19-11-1935. Mutsaddi 
Lai filed his written statement under S. 8 of the 
Act and alleged that as a result of the partition he 
was allotted a share in certain other properties, 
which were not mortgaged to the appellant, and 
he showed those properties only as the properties 
belonging to him. The appellant filed his written 
statement on 12-3-1936, and the allegations made 
by him were that the alleged partition effected by 
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means of the compromise decree was a fraudulent 
and collusive transaction and it was not binding 
upon the appellant. It was further pleaded that 
the property which was mortgaged to the appel¬ 
lant was Mutsaddi Lai’s self-acquired property 
and, as Mutsaddi Lai belonged to the Jain Com¬ 
munity, he was absolute owner of the property. 
As regards the mortgage, it was alleged that the 
mortgage was executed for legal necessity and for 
the payment of antecedent debts and it was a 
valid and binding transaction. 

(3) After the written statements had been filed, 
the entire properties, including the properties which 
had been allotted to the shares of the sons of 
Mutsaddi Lai and nis wile, were all notified in 
the Government Gazette under S. 11 of the Act. 
After this publication in the gazette and within 
the time allowed by law, objections were filed un¬ 
der S. 11 by the sons, and also by the wife of 
Mutsaddi Lai claiming that they were the owners of 
the properties allotted to them by the compromise 
partition decree of 7-9-1933; and that the proper¬ 
ties were not liable to attachment, sale or mort¬ 
gage in satisfaction of the debts of Mutsaddi LaL 
It was also pleaded that the said partition was 
valid and that the mortgage executed in favour of 
the appellant had not been executed for any valid 
necessity. The appellant contested the claim of 
the sons and of the wife and the learned Special 
Judge dismissed the objections. He held that the 
mortgage deed executed by Mutsaddi Lai in favour 
of the appellant was executed for payment of the 
antecedent debts of Mutsaddi Lai which had 
actually been satisfied out of the consideration 
received under the mortgage. The deed was held 
to be binding on the sons as under the Hindu law 
the pre-partition debts of the father continued to 
be binding on the sons even after the partition. 
He held that the property in village Arai and the 
plot of land on the Zero Road were liable to pay 
the debt under the mortgage in favour of the 
appellant. 

(4) The two sons of Mutsaddi Lai then went up 
in appeal from this order. The wife of Mutsaddi 
Lai had died during the pendency of the case in 
the Court of the Special Judge and it was alleged 
that the plot of land on the Zero Road was in¬ 
herited by Mutsaddi LaL The appeal came up for 
hearing before the learned District Judge on 19-5- 
1943. The learned District Judge held that it was 
true that the pre-partition debts were not affected 
by any partition between the members of the 
Joint family and the mortgaged property continued 
to remain liable for the payment of the mortgage 
debt, but the property after partition could not 
be described as being liable to attachment, sale 
or mortgage in the satisfaction of the debts of the 
applicant and, the property being no longer in 
the hands of Mutsaddi Lai the appellant creditor 
could proceed against that property only in the 
manner provided by the Encumbered Estates Act 
The learned Judge pointed out that the provisions 
of S. 9, sub-sections (4) and (5), had to be follow¬ 
ed. He was of the opinion that the decision of the 
point where the mortgage deed was executed for 
legal necessity or for the payment of antecedent 
debts did not arise for decision at that stage. That 
question was to be considered only while passing 
the decrees under S. 14. He consequently allowed 
the appeal and declared that the properties in dis¬ 
pute were not liable to attachment, sale or mort¬ 
gage in satisfaction of the debts of Mutsaddi LaL 
The creditor Sri Panchaiti Akhara has now come 
up in second appeal to this Court. 

(5) The learned counsel appearing for the appel¬ 
lant has raised two points in the appeaL His 
first contention is that the appellant had asserted 
In his written statement that the partition was a 
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fraudulent and collusive one and, as such, it was 
not binding on the appellant; but this question had 
not been determined by any ot the courts below 
His next contention is that under S. 11, U. P 
Encumbered Estates Act the court had only to’ see 
whether the appellant’s debt was recoverable from 
the property, and it made no difference whether 
the property at the time stood in the hands of 
the sons or the wife or any third person. For this 
contention the learned counsel relies mainly on 
the wordings of S. 11, sub-section (2) of the Act. 

(6) The first point raised by the learned counsel 
need not detain us because it appears that the 
appellant had not pursued his allegation that the 
partition effected by the compromise decree was 
a fraudulent and collusive transaction. There is 
no mention of this point in the judgment of the 
ffrst court; and no evidence appears to have been 
tendered either, to prove that the father continued 
in possession of the property even after the 
partition, and the partition was not acted upon. 
Before the lower appellate court, it appears that 
the point was argued and the finding of the learn¬ 
ed Judge on the point is that there was not 
sufficient material on the record to justify the 
conclusion that the partition decree was a frau¬ 
dulent one. This finding is a finding of fact and, 
in our opinion, it is further justified on the evi¬ 
dence on the record. It is true that the appel¬ 
lant was first made a party to the partition suit 
and was subsequently exempted. But this does 
not mean that the remaining parties to the suit 
did not intend to act upon it, or that it was not 
a final and binding partition between them. It 
may be that in that suit they decided not to have 
the question of the legal necessity of the mortgage 
determined and, therefore, exempted the appellant 
from the suit. But there is nothing to show that 
they did not mean to effect a partition of the 
properties and treat themselves henceforth as the 
separate and exclusive owners of the properties 
allotted to them in the partition. We. therefore, 
find no force in this contention. 

(7) Great stress was laid by the learned counsel 
on the other point raised by him. namely, that, 
irrespective of the present ownership of the pro¬ 
perty. what the court should have seen was whether 
it was liable for the payment of the debt of the 
appellant. He urged that the decision of the 
learned Special Judge was correct on the point. 
His submission was that there were three types 
of cases which might arise before a Special Judge 
One was where the debt had been contracted by 
the father but the sons were under a pious obliga¬ 
tion to discharge the debt. The second was where 
the debt had been contracted by the Karta as 
manager of a joint Hindu family and the question 
was whether the other members of the family 
were also liable for the payment of the debt, and 
the third was the case where there were ordinary 
joint debtors with no question of coparcenary 
between them. According to the learned counsel, 
in the first case, the learned Special Judge should 
decide, under S. 11, whether the property notified 
in the gazette was liable for the payment of the 
debts of the landlord. He says that in a case like 
this neither the property is to be divided 
nor the debts are to be apportioned bet¬ 
ween the father and the son; and the 
entire property, in spite of the partition, 
must be treated to be the property which is liable 
for the payment of the pre-partition debts of the 
father which the sons are bound to pay under the 
Hindu law. For this contention the learned coun¬ 
sel relied on the wordings of sub-section (2) of 
S. 11, and contended that the section nowhere 
provides that the Special Judge should determine 
which property belongs to the landlord and which 
belongs to the others; all that the Special Judge 
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is required to see is which property is liable to 
attachment, sale or mortgage in satisfaction of 
the debts of the applicant. 

In support of his contention the learned counsel 
relied on a case reported in — *Hari Shanker v 
Gulab Shanker’, AIR 1948 All 448 (A). In this 
case an objection by the son was filed after the 
Special Judge had decided the case and had sent 
the papers to the Sub-Divisional Officer under S. 19 
of the Act. The son claimed a one-fifth share in 
the property, and the Special Judge dismissed the 
claim on the ground that it was not mentioned 
in the objection when the son was bom and why 
the application was not made earlier. The learn¬ 
ed Judges of this Court agreed with the learned 
Special Judge that the claim was correctly dis¬ 
missed on the grounds mentioned by the learned 
Special Judge. But the learned Judges added a 
further ground and they remarked: 

"The Special Judge is not called upon to deter¬ 
mine the share of the claimant in the property 
and that of the landlord applicant. What the 
Special Judge has to decide is whether any part 
of the property is liable to attachment, sale or 
mortgage in satisfaction of the debts of the 
applicant. These words were used to cover 
cases under the Hindu law where on account of 
the indebtedness of the father, the son’s share 
could also be sold." 

This was not a case where any partition had been 
alleged between the father and the son. nor was 
it known whether the son had even been bom on 
the date that the notification was published in 
the gazette under S. 11 of the Act. The position, 
therefore, was quite different from the position 
in the present case. In the present case, there 
has been a partition effected by means of a decree 
of court, there is no longer any joint family con¬ 
sisting of the father and the sons, and the pro¬ 
perty is at present owned by the sons, who have 
not joined in the application and are actually 
separate from their father. 

(7a) While considering this point it would be 
necessary to refer to a number of provisions of 
the Encumbered Estates Act. Under S. 8(l)(b) 
and (c) the landlord applicant is required to give 
the nature and extent of the “landlord’s” pro¬ 
prietary rights in land and also of his other pro¬ 
perty which is liable to attachment and sale 
under S. 60, Civil P. C. This section does not 
require the landlord to give a list of all the pro¬ 
perties which are liable for the payment of the 
debts contracted by him, even though they did not 
on the date of the written statement belong to 
him. What these clauses require is that he is to 
specify the nature and extent of his proprietary 
rights in land, and also of his other properties 
which are liable to attachment and sale under 
S. 60. Civil P. C. 

(8) Section 9 requires the Special Judge to pub¬ 
lish a notice in the gazette calling upon all per¬ 
sons having claims in respect of private debts 
against the 'person or the property’ of the land¬ 
lord to file written statements of their claims. 

(9) Section 10 requires every claimant referred 
to in S. 9 to state, so far as they are known to or 
can be ascertained by him, the nature and ex¬ 
tent of the ‘landlord’s* proprietary rights in land 
and the nature and extent, if any, of the 'land¬ 
lord’s' property other than proprietary rights in 
land. 

(10) Under section 11(1) the Special Judge is 
required to publish a notice specifying the property 
mentioned by the applicant under S. 8 or by any 
claimant under S. 10. We have already seen that 
these properties which are to be mentioned under 
S. 8 or under S. 10 are the landlords’ proprietary 
rights in land and his other properties excluding 
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those which are exempt from attachment, sale or 
mortgage under S. 60, Civil P. C. Under sub-s. 
(2) of S. 11 a claim may be preferred respecting 
the property mentioned in the notice and the 
Special Judge is required to determine whether 
the property specified in the claim is liable to 
attachment, sale or mortgage in satisfaction of 
the debts of the applicant. In our opinion, the 
words “liable to attachment, sale or mortgage” 
I refer to a similar expression used in S. 8(l)(c). 
The Special Judge is required to determine only 
that property of the landlord which is liable to 
attachment, sale or mortgage in satisfaction of 
his debts. Obviously sub-section (2) refers only 
to those properties which have been spoken of 
in sub-s. (1) as having been notified under S. 8 or 
S. 10, and we have already seen that the written 
statements filed under S. 8 or under S. 10(1) are 
to be confined to the properties belonging to the 
landlord. A property which does not belong to 
the landlord is not to be mentioned under S. 8 or 
S. 10(1) and, therefore, does not come under S. 
11(1) at all. Whatever doubts there might have 
been because of the wordings of sub-s. (2) of S. 11 
are removed by a reference to the above sections 
and also to the subsequent provisions of the Act 
which deal with the liquidation of the debts of 
the landlords. 


(11) Under S. 24(1) the Collector is directed first 
to realise the value of such of the 'debtor’s pro¬ 
perty' other than proprietary rights in land, as 
shall have been reported by the Special Judge un¬ 
der the provisions of sub-section (2) of S. 19 to 
be liable to attachment or sale. Under this sec¬ 
tion the Collector is authorised to deal with such 
ot the debtor's property as has been reported by 
the Special Judge to be liable to attachment and 
sale. In other words, the property which the 
* Collector is entitled to deal with under S. 24 has 
to be the debtor’s property and it should further 
be such as is liable to attachment or sale, that is, 
the property should not be exempt from attach¬ 
ment or sale under the Civil Procedure Code or 
some other provision of law. But it has to be the 
debtor’s property all the same. In Chapter V of 
the Act the “landlord” has been spoken of as the 
“debtor” and not as the landlord. But, in our 
opinion, the word “debtor” has been used in the 
same sense as the ‘landlord” in the previous 
Chapters of this Act. Section 26 of the Act simi¬ 
larly speaks of the debtor's property. 


(12) We may further point out that under S. 11, 
sub-section (2), the Special Judge is only required 
to adjudicate concerning the property which is 
liable to attachment, sale or mortgage in satisfac¬ 
tion of the debts of the applicant. In these pro¬ 
ceedings the Special Judge is interested only in 
the debts of the applicant, and a provision has 
separately been made for the apportionment of 
Joint debts. 

(13) In view of what we have said above, we are 
of the opinion that the Special Judge under S. 11 
( 2 ) is required to determine only with respect to 
the property of the landlord, or any part thereof, 
whether it is liable to attachment, sale or mort¬ 
gage in satisfaction of his debts. In case the 
property at the time belongs to somebody else 

*the Special Judge should declare the property as 
belonging to the claimant and the question whe¬ 
ther that property is also liable to attachment or 
sale does not fall for consideration under S. 11 
at all. That question has to be determined by the 
Special Judge under < 4 > and (5) of S. 9 of 
the Act. 

(14) The view expressed by us above is supported 

by a decision of this Court reported in — Tirya 
t v - Radhey Shiam', AIR 1946 All 109 (B). 

in this case the father had contracted a debt be¬ 


fore partition and a decree had been passed 
against him alone after partition. In execution of 
that decree the decree-holder sought to put to sale 
the share of separated son in the property which 
was previously joint family property of the father 
and the son. The learned Judges held that the 
creditor could not execute the decree against the 
son which had been passed against the father 
alone after the partition. In case he wanted to 
recover the money from the property allotted to 
the son, he ought to bring a separate suit against 
the son; and in case the suit was decreed, he could 
then and then alone execute the decree against 
the son. This case is an authority for the pro¬ 
position that the property of the sons cannot be 
proceeded against simply because the debt con¬ 
tracted by the father was of a period prior to the 
KtuciiiOii. A decree has to be ootained before the 
sons’ property can be proceeded against. 

(15) Sub-section (5) of S. 9 covers a case of joint 
debtors; and would, therefore, be applicable to the 
case where the sons are also liable for the pay¬ 
ment of the debt in spite of the partition. They 
cease, after partition, to be members of a Joint 
Hindu family and become joint debtors with the 
father. In such a case, the Special Judge is re¬ 
quired to determine the amount of the joint debt 
which is due by the applicants and that due by 
those who have not applied. The provision of 
the Encumbered Estates Act, therefore, which 
applies to the present case is S. 9(5). 

(16) We might also refer to a Full Bench case 
of this Court reported in — 'Bala Din v. Mst. Ram 
Piaray’, AIR 1952 All 977 (C). The facts of this 
case were different, but the Full Bench by* a 
majority decision held that there was no power 
conferred by the provisions of the Encumbered 
Estates Act on a Special Judge to include the pro¬ 
perty of a third person in the list of the property 
of the landlord debtor. 

(17) An unreported case decided by a Division 
Bench of this Court on 22-11-1949, — 'F. A. No. 
278 of 1944, Manmohan Das v. Sat Narain Prasad’, 
(D) appears to be on all fours with the present 
case. In that case the debts were contracted by 
one Sat Narain Prasad when he was the manager 
and Karta of the joint family which consisted of 
his five sons and one nephew. Subsequently it 
was alleged that these other members were dis¬ 
satisfied with the Karta’s management and the 
matter was referred to arbitration. The arbitra¬ 
tor gave an award dividing the properties between 
the different members of the family and the 
award was subsequently made a rule of court. Sat 
Narain Prasad subsequently applied under S. 4 of 
the Encumbered Estates Act and a creditor had all 
these properties notified under S. 10 of the Act. 
One objection was filed by the sons, another by 
the nephew, and a third by the widow of a de¬ 
ceased brother of Sat Narain Prasad. This award 
was taken to be a valid and binding award, but 
the contention of the creditor was that, as his 
debt was a pre-partition debt, therefore, all the 
properties which had been subsequently partition¬ 
ed should be shown under S. 11 as liable to be 
mortgaged or sold in satisfaction of his debts. The 
Division Bench of this Court repelled the creditor’s 
contention and observed that the other properties 
did not belong to Sat Narain Prasad and were, 
therefore, rightly not shown by him in his written 
statement. 

The learned Judges then observed as follows: 

“It may be that Sat Narain Prasad having in¬ 
curred debts in his capacity as manager of the 
Joint Hindu family at a time when the family 
was joint, the creditors are entitled to enforce 
their decrees and realise debts from the entire 
Joint family property. We are not concerned 
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with that matter in the present proceedings. 
Ihat may have to be investigated in proceedings 
which Lala Manmohan Das or any other cre¬ 
ditor may take under S. 9 of the Encumbered 
Estates Act. For proceedings under S. 11 of the 
Act, it must be held that Sat Narain Prasad is 
the owner only of such properties as were 
allotted to him under the award and we, there¬ 
fore, hold that the Special Judge was right in 
allowing the objections of the various objectors 
and in rejecting the contention of Lala Man¬ 
mohan Das (creditor).” 

(18) The learned District Judge has taken the 
same view as in the case cited above and, in our 
opinion, he has arrived at a correct conclusion. 

(19) The objections filed by the sons have to be 
allowed, and the property which has been allotted 
to them on partition has to be taken out of the 
proceedings, under the Encumbered Estates Act, in 
so far as the attachment, sale or mortgage of the 
properties under the Encumbered Estates Act is 
concerned. These properties should not be notified 
to the Collector as the properties of the landlord 
under S. 19 (2) of the Act because the objections 
under S. 11 by the sons having succeeded, the 
properties have gone out of the liquidation pro¬ 
ceedings which can be taken by the Collector 
under the Encumbered Estates Act. The objections 
filed by the sons under S. 11 are allowed, and the 
Special Judge will now proceed to pass decrees 
under S. 14 of the Act. While doing so. he will 
also consider what is the amount which the land¬ 
lord applicant, Mutsaddi Lai, is liable to pay under 
the mortgage. We might mention here that the 
mortgage is dated 13-4-1930, and the application 
under S. 4 was filed by Mutsaddi Lai within six 
years of this date, namely, on 9-10-1935. The 
personal liability of Mutsaddi Lai, therefore, had 
not become barred by time and Mutsaddi Lai was 
liable for the payment of a part of this debt. The 
Special Judge will determine what amount Mut¬ 
saddi Lai was liable to pay on the date of the 
application, and also the amount payable by the 
sons. He will make the sons also parties to the 
proceedings, in case they have not already been 
made parties. The Special Judge shall then pro¬ 
ceed under the provisions of sub-s. (5) of S. 9 of 
the Act to determine the respective liabilities of 
the sons and the landlord applicant, Mutsaddi Lai, 
treating them as joint debtors. 
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master and servant — Account drafts 
maintained by person managing the firm— 

I'm liability on basis of drafts until signed 
by third named person — Person main¬ 
taining drafts does not come under S 
477A — Merely performing the work of a 
clerk, does not make him liable under S 
477A. AIR 1932 Cal 464; AIR 1925 Sind 
328, Distinguished. (Para 71 

Anno: Penal Code, S. 477A N. 1. 

(c) Criminal P. C. (1898), S. 297 — Charge 
to Jury — Evidence. 

The Sessions Judge Is expected to place 
the entire evidence before the jury in a 
form that could be easily intelligible to 
and understood by the jurors. He is ex¬ 
pected to help the jury in not only re¬ 
freshing its memory in regard to the evi¬ 
dence tendered but in appreciating that 
evidence and coming to a proner conclu¬ 
sion with respect to its credibility, and 
this he can do only when he fairly puts 
before the jury all the relevant criticism 
and its effect. 

(The charge held singularly lacked in 
such summing up the case). (Para 13) 
Anno: Cr. P. C., S. 297 N. 6. 

(d) Evidence Act (1872), S. 33 — Witness 
not found. 

Service of summons on witness — Wit¬ 
ness not found at address — His evidence 
cannot be brought on record under S. 33, 
without first making a diligent search for 
him. (Para 14) 

Anno: Evi. Act, S. 33 N. 5. 

(e) Evidence Act (1872), S. 33 — Tempo-, 
rary inability. 

Temporary inability of witness is no 
ground to bring his previous statement cn 
record under S. 33 — Conditions of S. 33 
must be strictly established. (Paras 15, 16) 
Anno: Evi. Act, S. 33 N. 6. 

R. S. Pathak, and G, S. Pathak, for (Nos. 1 
and 2): Man Singh, for (No. 3) for Appellants; 
D. P. Uniyal, for the State; P. C. Chaturvedi, 
for Complainant. 


(20) With these observations we affirm the decree 
of the lower appellate court and dismiss the appeal 
with costs. 

B/D.H.Z. Appeal dismissed. 

A.I.R. 1953 ALL 660 (Vo!. 40, C. N. 323) 

RAGHUBAR DAYAL AND MUKERJI JJ. 

Hari Prasad and others, Appellants v. The 
State. 

Appeal No. 802 of 1950, D/- 26-3-1953. 

(a) Penal Code (1860), Ss. 30 and 477 — 
Account books — (Evidence Act (1872), S. 
34). 

Account books — No entries signed by 
constituents acknowledging liability — 
Account books are not “valuable security” 

— They are relevant documents within 
meaning of S. 34, Evidence Act. (Para 6) 
Anno: Penal Cede, S. 30 N. 1; S. 477 N. 1; . 
Evi. Act, S. 34 N. 4. 

(b) Penal Code (1860), S. 477A — Persons 
maintaining ‘kaccha’ drafts of accounts. 

Only person employed as clerk, officer 
or servant, either on salary or honorary, 
is liable — There must be relationship of 


CASES CITED : 

(A) (’32) AIR 1932 Cal 464: 33 Cri LJ 597 

(B) (’25) AIR 1925 Sind 328: 26 Cri LJ 1101 

RAGHUBAR DAYAL J.: Hari Prasad, Ram 
Saran and Harianand appeal against their con¬ 
viction under Ss. 406, 477 and 477A, Penal Code, 
by the Additional Sessions Judge Banaras. The 
trial was with the help of a jury. 

(2) The prosecution case, in brief. Is that these 
appellants and one Moti Lai, the complainant, en¬ 
tered into a partnership on 15-7-1948. The partner¬ 
ship firm was to be known as "Moghalsarai Cloth 
Trading Company". Moti Lai was to contribute 
Rs. 24,000/- towards the capital and each of the 
three appellants was to contribute Rs. 8,000/-. Each 
of the appellants was to share in the profit and 
loss equally, and the share of Moti Lai in the 
profit and loss of the business was to be 7/16. The- 
three appellants were to manage the business of 
the firm. The account-books were to be kept by 
them or any of them. It was further provided In 
the deed of partnership that an account would be 
taken of all the capital assets and liabilities and 
of the profits and losses of the partnership 
annually, that the appellants would explain the 
accounts to Moti Lai and that then it would be 
signed by all the partners. It further provided 
that such accounts when signed would be binding 
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on each of the appellants. Moti Lai was not to 
take active part in the management of the him. 

( 3 ) it was in October, 1948, that he suspected 
that there was something wrong with the manage¬ 
ment. He asked Nem Chand, his brother-in-law 
and who happened to be the person to whom any 
disputes in connection with the partnership were 
to oe referred for decision under para. 17 of the 
agreement, to check up the accounts. Nem Chand 

I demanded the account-books from Ram Saran 
Ram, one of the appellants who used to write up 
the accounts, and got the pakka-rokar, pakka- 
khata and some invoices after a few demands. He 
did not get kachha-rokar and nam-jakars which 
are alleged to have been maintained in this firm, 
though their maintenance is denied by the ac¬ 
cused appellants. He suspected the correctness 
of various entries in the books of account and 
informed Moti Lai about it. A few days later he 
learnt about the accused’s removing the stock of 
the firm; he went to the firm and found a truck 
laden with goods standing in front of the shop. To 
him, this confirmed the information; he com¬ 
plained to a police constable and later to the 
Sub-Inspector of police about the accused’s re¬ 
moving the property of the firm but, when re¬ 
quired by the Sub-Inspector to lodge a report in 
writing, did not make any report in writing. 

(4) Some time later, the complaint which has 
given rise to this case was filed by Moti Lai on 
29-11-1948. The complainant just mentioned that 
he suspected that the accused persons were mis¬ 
appropriating, that they had knowingly made or 
caused to be made wrong entries in the bahi- 
khata with a view to derive undue benefit, and 
that on inquiry it was found that the accused 
persons had already taken away the entire stock 
of the shop from before and had misappropriated 

\ it. The complaint did not specify any particular 
entries with respect to cash which were considered 
to be wrong and with respect to amounts mis¬ 
appropriated, or the quantity and nature of stock 
which had been misappropriated. No effort was 
made later on to specify precisely these two items. 

(5) All the accused denied the prosecution alle¬ 
gations. They contended that the partnership firm 
could not really get into working order in view 
of Moti Lai’s having not contributed the entire 
amount of Rs. 24,000/-. They denied having made 
the alleged false entries on the 12th July, 6th 
August and 12th August, 1948. Harianand ex¬ 
plained the alleged removal of goods from the 
shop in a truck; according to him the goods be¬ 
longed to traders of Chakia, that those traders 
were on the truck and that these facts had been 
conveyed to the police when it made inquiries on 
the complaint of Nem Chand. It is alleged that 
the police was satisfied of what was represented to 
it. Harianand further explains the non-existence 
of any of the goods in the shop on 12-12-1948. by 
saying that no goods could be kept in the shop 
without a license. Cloth was not controlled In 
1948 up to the 30th of October when it again 
became a controlled article. This partnership firm 
failed to secure a license for selling cloth whole¬ 
sale; it appears that this explanation is correct. 

(6) The conviction of the appellants for offences 
under Ss. 477 and 477A. I. P. C. is challenged on 

^ the ground that on the facts of this case no 
offence under those sections could be made out. 
The offence under S. 477 against the accused ap¬ 
pellants was on the allegation that they had 
secreted the account-books, namely kachhi-rokar 
and nam-jakar and, therefore, secreted valuable 
securities. It is contended for the appellants that 
account-books do not come within the definition 
of the expression “valuable security” under S. 30, 
I P. C. and that, therefore, no offence under S. 
477, L P. C. could be made out on the mere basis 
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that the appellants secreted away certain account- 

books. , 

We agree with this contention. The words 
‘‘valuable security” as defined in S. 30 mean, a 
document which is or purports to be a document 
whereby any legal right is created, extended* trans¬ 
ferred, restricted, extinguished or released or 
whereby any person acknowledges that he ues ; 
under legal liability or has not a certain legal 
right Account-books, as such, do not create any 
right, and any entry in the account-books cannot 
be the basis of charging an accused with the liabi¬ 
lity of what is noted against him. Entries in the 
accountrbooks can be merely evidence of certain 
alleged facts and, as such, are relevant evidence 
In view of S. 34, Evidence Act. Certain entries 
which might be signed by a constituent may form 
the basis of a charge against him in view of his 
acknowledging his liability and the correctness of 
the contents noted in that entry. It is not al¬ 
leged that any entry in these account-books was 
of such a type and consequently the secreting of 
an accountrbook with respect to that particular 
entry would not amount to the secreting of a 
valuable security. We, therefore, hold that the 
account-books are not “valuable security” and that 
therefore no offence under S. 477, L P. C. is made 
out against the accused appellants, even if they 
had secreted the kachhi-rokar and the nam-jakar 
bahis of this firm. 

(7) Section 477A, L P. C. makes a clerk, officer 
or servant or one employed or acting in the capa¬ 
city of any of these liable to certain punishments 
in case any of those persons do any of the things 
mentioned in the section in connection with any 
book, paper writing, valuable security or account 
which belongs to or is in the possession of that 
person’s employer or has been received by him 
for or on behalf of his employer. The contention 
for the appellants is that Ram Saran Ram was 
neither a clerk, nor an officer nor a servant of the 
firm and, therefore, he could not be guilty of any 
offence under S. 477-A, L P. C., even if he had 
falsified certain entries in the account-books. The 
prosecution does not allege that Ram Saran Ram 
was appointed by the firm as a clerk, officer or 
servant. What is alleged is that he performed the 
work which was to be done by a clerk and that 
consequently he acted in the capacity of a clerk 
when he made entries in the account-books and 
that, therefore, he would be guilty of the offence 
under S. 477-A if the other ingredients of the 
offence under that section were made out. 

Reliance was placed on the cases of — ‘Monindra 
Mohan v. Srish Chandra’, AIR 1932 Cal 464 (A) 
and — 'Mahomed v. Mahomed Idris’, A. I. R. 1925 
Sind 328 (B). We do not agree with this conten¬ 
tion. It appears to us that only such a person 
would be guilty under S. 477A who is employed by 
the firm in any of these capacities, namely, as a 
clerk or officer or servant Employment connotes 
a sort of different relationship between the person 
employed and the employer; the two are 
different. There has to be some basis of service; 
it may be honorary or it may be on remuneration. 
Ram Saran Ram was not so appointed by the 
persons who were in charge of the management 
of the firm. Paragraph 8 of the agreement of 
partnership simply mentioned that the three ap¬ 
pellants would manage the business of the firm, 
and paragraph 9 simply provides that all neces¬ 
sary and proper books of account would be kept 
properly posted by the persons or any of them 
named in paragraph 8 above. This, to our mind, 
does not indicate that the three appellants or any 
of them had been appointed a clerk, or servant of 
the Company. In our Judgment, paragraph 9 
simply meant that the accounts of the Company 
would be maintained by these persons jointly or 


C62 Allahabad 


singly as the case may be, and that Moti Lai 
would have nothing to do with the maintenance 
of accounts; in fact Moti Lai was not to take any 
active part in the management of the firm. 

Normally, it is the duty of the owners or the 
proprietors of a firm to do everything connected 
with the firm. They may for the sake of con¬ 
venience pass on this duty of theirs to an em¬ 
ployee, or they may arrange among themselves 
that certain duties would be done by some of 
them and other duties would be performed by 
others. The provisions of paragraphs 8 and 9 of 
this agreement appear to us to be a sort of 
mutual arrangement among the persons, as such, 
with respect to the maintenance of accounts. The 
terms of para. 10 of this agreement are that any 
sort of account maintained by these persons would 
have no binding effect on any of them until those 
accounts had been explained to and signed by 
Moti Lai. If Moti Lai does not sign these ac¬ 
counts these accounts, it could be said, would not 
be binding on any of the appellants. The accounts 
which they were expected to maintain may, 
therefore, be termed to be just draft notes of what 
took place with regard to the business of the firm. 
We do not, therefore, read the provisions of para. 
9 to mean that the appellants or any of them had 
been employed as a clerk or servant or officer. It 
follows, therefore, that no one could be guilty of 
an offence under S. 477A, I. P. C. on account of 
one of the main ingredients necessary for an 
offence under that section not existing. 

(8) In — ‘AIR 1932 Cal 464 (A)\ cited above, 
the accused was charged with having misappro¬ 
priated a sum of Rs. 800/-, a part of the sum of 
Rs. 1200/- said to have been contributed as a con¬ 
tribution to the share of the complainant in a 
partnership firm. The Magistrate discharged the 
accused holding that a charge under S. 477A might 
have been framed against the accused if he had 
been a clerk or a servant, but having regard to 
the relationship of partners which existed bet¬ 
ween the parties no such charge could subsist in 
the case. This view was held to be erroneous and 
it was observed that the mere fact that a partner¬ 
ship existed, is no answer in a properly proved 
case to a charge of falsification of accounts by 
one partner who is in charge of the books. The 
matter is not dealt with at any length, and we 
do not say that one who is a partner in a firm 
can never be guilty of an offence under S. 477A, 
I. P. C. If a person who is a partner has also 
taken upon himself the status of a clerk or ser¬ 
vant or officer of the Company, he could then be 
guilty of an offence under S. 477A, I. P. C. if the 
other ingredients of the offence are made out 
against him. This case, therefore, does not in 
any way go against the view expressed by us. 

(9) In — ‘AIR 1925 Sind 328 (B)\ the partner 
concerned had been appointed a manager with a 
salary of Rs. 30/- a month and it was held that 
where a partner of a firm was appointed to manage 
its business and to write its accounts and he 
falsified its accounts, he was liable under S. 477A. 

I. P. C. This case also, therefore does not hold 
that in the absence of a partner’s appointment as 
a manager, he would be guilty under S. 477A. 

I. P. C. if he does any of the acts mentioned 
therein. 

(10) We, therefore, hold that Ram Saran Ram 
appellant who wrote the account-books cannot be 
guilty under S. 477A, I. P. C., even if certain 
entries were false. 
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had in any way abetted Ram Saran Ram in making 
false entries in the account-books. The learned 
Sessions Judge ignored this aspect of the matter 
and did not draw any attention of the jury to the 
absence of evidence with respect to these persons 
abetting the making of false entries by Ram 
Saran Ram. 


(11) When Ram Saran Ram cannot be guiltv 
under S. 477A. I. P. C.. the other two appellants 
cannot be guilty of abetting the offence under S. 
477A, I. P. c. by Ram Saran Ram. Moreover, 
there is no evidence on the record that these two 
appellants, namely, Hari Prasad and Harianand 


(12) There remains then the third offence under 

S. 406, I. P. C. of which these appellants have » 
been convicted. We have already indicated that 
the complaint did not specify precisely the amount 
misappropriated or the stock which had been mis¬ 
appropriated. We have also indicated the basis 
for the charge of misappropriation. The only 
basis for the charge under S. 406 seems to be the 
suspicion that certain entries in accountrbooks 
were wrong and that no stock was found on a 
certain date when the police searched the pre¬ 
mises of the firm under the orders of the Court 
in order to take charge of the stock present there. 
The absence of stock on that date is sufficiently 
explained by Harianand in his statement. 

The allegation about the misappropriation of cash 
has been sought to be established with respect to 
five items, two of which were with respect to the 
payments to the firm of Badri Das Gopalka and 
of three items of money said to have been paid to 
the firm Raghunath Prasad Deokinandan. (His 
Lordship considered the evidence and proceeded:) 

(13) The charge to the jury delivered by the 
learned Sessions Judge was bad in law; the learn¬ 
ed Sessions Judge did not lay the entire evidence 
with the possible criticism against it before the 
jury. He did not mention what Lochan Ram had 
stated in cross-examination. In the charge the 
learned Sessions Judge just mentioned briefly the 
statements-in-chief of the various witnesses and 
then left it to the jury to come to a conclusion 
whether to believe those statements or not; this 
is a very unsatisfactory way of summing up the 
case for the jury. The Sessions Judge is expected 
to place the entire evidence before the jury in a 
form that could be easily intelligible to and under¬ 
stood by the jurors. He is expected to help the 
jury in not only refreshing its memory in regard 
to the evidence tendered but in appreciating that 
evidence and coming to a proper conclusion with 
respect to its credibility, and this he can do only j 
when he fairly puts before the jury all the rele¬ 
vant criticism and its effect. The present charge; 
to the jury is singularly lacking in such summing 
up of the case. We are therefore of opinion that 
the charge of the learned Sessions Judge to the 
jury with respect to the offence under S. 406. I. P. 

C. is bad both on account of misdirection and non- 
direction, and that the conviction of the appel¬ 
lants of the offence under S. 406, I. P. C., should 
be set aside. What we have said above about the 
nature of the allegations and the evidence in 
support of those allegations does not justify an 
order of retrial of the accused for an offence un¬ 
der S. 406, I. P. C. In fact it appears to us. as 
contended for the appellants, that this was a case 
eminently fit for a civil court and was not a case 
for a criminal court. 

(14) We may further refer to another illegality 
committed by the learned Sessions Judge in the 
trial of this case and it relates to his admitting 
the evidence of Jheemal Singh and Abdul Majid 
Sub-Inspector on record under S. 33, Evidence Act 
without any proof, what to say of strict proof, of 
any of the conditions precedent for taking the 
evidence on record under S. 33, Evidence Act. It 
appears that Jheemal Singh used to reside at 
Moghal-Sarai, though a resident of some village, 
and that the constable who went to serve tne 
summons on him could not find him at his house, 
he having gone to his village residence. This in- 
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ability to find Jheemal Singh cannot be said to 
lead to the conclusion that Jheemal Singh could 
not be found with a little more diligence, or with 
an adjournment for a short period of the sessions 
case it could not have been possible to secure the 
presence of Jheemal Singh. 

(15) Sub-Inspector Abdul Majid happened to be 
suffering with a boil in the leg and was therefore 

i unable to attend the court; this is in the report 

‘ • of the constable who served the summons on him 
& it is also in the endorsement made on that sum¬ 
mons by the Sub-Inspector himself. No evidence 
was recorded about the ailment of the Sub-Inspec¬ 
tor Abdul Majid or about the period for which he 
could not attend the court in any circumstances. 
It might have been that he could have come to 
Court on a conveyance. Anyway, a short ad¬ 
journment of the sessions case would have again, 
enabled the court to secure his presence. 

(16) Nothing has been said by the learned 
Sessions Judge in allowing the application of the 
District Government Counsel for taking the state¬ 
ments of these two witnesses on record as to why 
he considered it justified to allow the application. 
His order is Just of one word “Allowed”; this is 
very unsatisfactory. Sessions Judges should realise 
the importance of not only following strictly the 
provisions of law, especially when it has been held 
by the highest court that evidence of witnesses not 
appearing in court should not be taken on record 
under S. 33, Evidence Act without strict proof of 
,the conditions justifying its being taken so on 
record and also when it is usually very necessary 
that a witness should be examined in the court 
so that parties .be in a position to examine and 
cross-examine him fully according to the needs of 
the case. What we wish to stress is that it is 
not a mere matter of formality that a statement 

* previously recorded of a witness who is not pre¬ 
sent should be taken on the record of a sessions 
case in view of S. 33, Evidence Act as a matter of 
course. J 

(17) In view of the above, we allow the appeal, 
set aside the order of the court below, discharge 
the appellants of the offences of which they were 
convicted and acquit them. The accused are on 
bail; they need not surrender. The fines, if paid, 
mav be refunded. 

B/R.G.D. Appeal allowed. 
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MALIK C. J. AND GURTU J. 
Baijnath Das, Objector Appellant v. Mahant 
Ramdeo Das Chela Mahant Kashi Das deceased, 
Respondent. 

First Appeal No. 155 of 1950, D/- 24-3-1953. 
Succession Act (1925), Ss. 299, 192 and 209 
— Order made by virtue of powers under Act. 
It is only order made by District Judge 
by virtue of powers conferred upon him 
by Act, that is appealable — Order must 
adjudicate rights of parties and give direc¬ 
tion to be carried out by parties — On 
application under S. 192, District Judge 
fixing final date for hearing — It is not an 
? order under S. 192 and as such appealable 
— Even if order is considered to be one 
under S. 192, appellant must show that S. 
209 does not apply—Order under summary 
proceedings under Part VII in which S. 192 
occurs is not appealable. AIR 1932 All 379; 
AIR 1942 Bom 276, Rel. on. (Para 3) 

S ^209°N SUCC# ACt> S * 2 " N ’ l> 31 S ' 192 N ’ 1; 

Ambika Prasad, for Appellant; Krishna 
Shankar, for Respondent. 


CASES CITED: T t „ iCC 

(A) ('32) AIR 1932 All 379: 139 Ind Cas 156 

(B) (’42) AIR 1942 Bom 276: ILR (1942) Bom 
712 

MALIK C. J.: One Kashi Das died. Ramdeo 
Das, claiming to be the Chela of Kashi Das, 
made an application under S. 192 of the Suc¬ 
cession Act in the Court of the District Judge 
of Banaras and alleged that the opposite-party 
Baijnath Das was threatening to take wrongful 
possession of the property which consisted of 
two houses. The applicant further alleged that 
the deceased had left a will in his favour. The 
applicant also alleged that the deceased Mahant 
Kashi Das had executed a will on 13-2-1908, in 
favour of his Chela Ram Saran Das who, in his 
turn, had executed another will dated 9-2-1926, 
in favour of Kashi Das. It was further alleged 
that Kashi Das also had executed a will in 
favour of the applicant, Ramdeo Das, before his 
death. 

Before taking proceedings under S. 192 the 
learned District Judge issued notice to Baijnath 
Das. Baijnath Das filed various objections and 
claimed that the application under S. 192 of 
the Succession Act did not lie. The learned 
District Judge after having disposed of the 
preliminary points fixed 19-4-1950, for final 
orders. The operative portion of the order 
passed by him is as follows: 

“The preliminary requisites having been 
satisfied by the production of evidence entitl¬ 
ed the applicant to claim a preliminary order 
in his favour. With that end in view, I fix 
19-4-1950 for the opposite party to appear 
and show cause.” 

The appellant has filed this appeal against that 
order and on behalf of the respondent a pre¬ 
liminary objection has been raised that no 
appeal lies. 

(2) Learned counsel for the appellant has, 
however, relied on S. 299 of Indian Succession 
Act and has urged that every order passed by 
a District Judge is appealable. Section 299 is 
as follows: 

“Every order made by a District Judge by 
virtue of the powers hereby conferred udoh 
him shall be subject to appeal to the High 
Court in accordance with the provisions of 
the Code of Civil Procedure, 1908, applicable 
to appeals.” 

The question, therefore, is whether the order 
passed by the District Judge is an order passed 
by him by virtue of the powers conferred upon 
him by the Succession Act. The question has 
arisen in several cases and it has been held 
that it is not every order passed by a District 
Judge that is appealable. It is only an order 
passed by a Judge in the exercise of the powers 
conferred upon him by the Act that is appeal- 
able under this section. 


In — ‘Bhupendra Narain Singh v. Ashtabhuja 
Ratari Kuer’, AIR 1932 All 379 CA) it was held 
that an order passed under S. 271 by a District 
Judge that he would entertain an application 
on behalf of a person, who had no fixed abode 
at the time of his death within his jurisdiction, 
was not an appealable order. Section 271 of 
the Succession Act gives the District Judge a 
discretion to refuse to entertain an application 
for Probate or Letters of Administration when 
the deceased had no fixed abode at the time 
of his death within his territorial jurisdiction. 
The learned Judge having decided to entertain 
the application, an appeal was filed in this 
Court. The learned Judges in the above case 
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accepted tte preliminary objection raised on 
behalf of the respondent that no appeal lay 
and observed that— 

"In order to have a right of appeal there 
must be an order made by the District Judge 
by virtue of any of the powers conferred 
upon him by part 9 of the Act. 'Order’ 
generally implies an adjudication of the 
rights of the parties and a direction to be 
carried out by them.” 

The same view was taken by the Bombay 
High Court in — ‘Fakirji Navroji v. Meherban 
Faredoon Affi 1942 Bom 276 (B). The learned 
Judges followed the decision of this Court in 
— Bhupendra Narain Singh v. Ashtabhuja 
Ratan Kuer, (A) but on the ground that the 
exercise of a discretion by a District Judge 
under S. 271 of the Succession Act to entertain 
and to proceed with an application for Probate 
or Letters of Administration was not an ‘Order* 
It is not necessary for us to examine in this 
case the authorities at any length, as we are in 
full agreement with the view expressed by a 
Bench of this Court in — ‘Bhupendra Narain 
Singh’s case’ (A). 


(3) Section 299 does not say that every order 
made by a District Judge is appealable It 
limits it to orders made by a District Judge by 
virtue of the powers conferred upon him by the 
Succession Act and as has already been said 
in — ‘Bhupendra Narain Singh’s case’ (A), the 
order must be an adjudication of the rights of 
the parties and a direction to be carried out 
by them by virtue of any of the powers con¬ 
ferred upon him by the Succession Act. In the 
case before us all that the learned District 
Judge did was to fix a final date for hearing. 
It cannot be said that he exercised his juris¬ 
diction under S. 192 and passed any order 
thereunder. Even if he did pass an order under 
S. 192, the appellant would have had to satisfy 
us that S. 209 does not apply to it. Section 209 
provides that:. 

“The decision of a District Judge in a sum¬ 
mary proceeding under this part (Part VII) 
shall have no other effect than that of settling 
the actual possession; but for this purpose it 
shall be final, and shall not be subject to any 
appeal or review.” 

Learned counsel has urged that S. 209 prevents 
an appeal against an order settling the question, 
who shall remain in actual possession of the 
property. If, however, the order is under Part 
VII, in which Part S. 192 also occurs, then the 
decision of a District Judge in a summary pro¬ 
ceeding under that Part has no other legal effect 
than that of settling the actual possession. An 
order in a summary proceeding under that part 
is, therefore, not appealable. 

(4) In any view of the matter we think that 
the preliminary objection must prevail. 

(5) The appeal, therefore, fails and is dis¬ 
missed with costs. 

B/R.G.D. Appeal dismissed. 


A.I.R. 1953 ALL 661 (Vol. 40. C. N. 325) 

MOOTHAM AND GURTU JJ. 

Shiv Dayal. Applicant v. State of Uttar 
Pradesh and others, Opposite Parties. 

Civil Misc. Writ No. 423 of 1952, D/- 3(M-53. 
,(a) Constitution of India, Art. 226 — Affida¬ 
vits — (High Court Rules (All.), Ch 22). 

Affidavits filed along with a petition filed 
under Art. 226 should be prepared in ac- 


of U. P. (Jtfootham J.) 


A. I.R. 


cordance with the rules to be found in. 
Chap. 22 of the Rules of the High Court 
and must be restricted to matters of fact 
They must not be used as vehicles for the 
expression cf matters of argument or opin- 
10n - (Para 4) 

(b) Words and Phrases—“Officiating.” 

The word “officiating” is frequently used 
in more than one sense. "To officiate” 
means to act, or to discharge an office, but 
it is sometimes used with the meaning of 
to act ‘for’, or to discharge an office 'on 
behalf of’ some other person: as, for exam¬ 
ple, in the expression Officiating Chief 
Justice. (Para 6) 

< c > Municipalities — U. P. Municipalities Act 

L 2 nJ. ,9 i G) (as an, cnded by Act 15 of 1951). 
S. 8<A (2) — District Magistrate. 

Where on the transfer of the District 
Magistrate another officer is, both in fact 
and in law a District Magistrate the provi¬ 
sions of sub-s. (2) of S. 87A of the Act are 
complied with. He does not cease to be a 
District Magistrate only because he is de- 
signated as an officiating District Magis- 
trate - (Para 6) 

W) Municipalities — U. P. Municipalities Act 
(2 of 1916) (as amended by Act 15 of 1951), 
*• 87A — District Magistrate — (Criminal P. C. 
(1898), S. 10). 


An officer who succeeds temporarily to 
the chief executive administration of a 
district, and who is able to exercise all the 
powers and perform all the duties conferred 
and imposed by the Code of Criminal Pro¬ 
cedure on a District Magistrate, is a District 
Magistrate for the purposes of S. 87A. 

A „ . . (Para 7) 

Anno: Criminal P. C., S. 10 N. 3. 

(e) Municipalities — U. P. Municipalities Act 
(2 of 1916) (as amended by Act 15 of 1951), 
Ss. 87A (14), 46 (1) and 56 — Assumption of 
office by Chairman!. 

The date upon which a chairman assumes 
office is to be decided cn fact. It is not 
dependent upon the issue of a notification 
by the Government for there is no provi¬ 
sion in the Act which lays down that a 
notification is required. Sections 46 (1) 
and 56 are of no help in this respect. 

(Para 8) 

Shanker Sahai Verma, for Applicant. 
MOOTHAM J.: This is a petition under Art. 
226 of the Constitution. 


(2) On 2-6-1951 the petitioner, who was a 
member of the Municipal Board of Lalitpur, 
was elected chairman of the Board in the casual 
vacancy caused by the removal of the former 
chairman, Sri B. N. Kiledar. On 14-7-1951, the 
election of the petitioner was notified in the 
official Gazette. On 5-6-1952, written notice of 
an intention to make a motion of non-confi¬ 
dence in the petitioner as chairman of the 
Board was presented to Sri C. M. L. Bhatnagai 
who on that date was officiating as District 
Magistrate and Collector, and on 8th July the 
non-confidence resolution was passed by the 
Beard. By a notification published in the Offi¬ 
cial Gazette on 6-9-1952, the petitioner was re¬ 
moved from office. The petitioner now comes to 
this Court and seeks relief on the ground that 
his removal from office was in contravention of 
the provisions of the U. P. Municipalities Act, 
1916, as amended by the U. P. Municipalities 
(Supplementary and Validation Act, 1951) here- 
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inafter referred to as 'the Act*—and is conse¬ 
quently of no legal effect. 

(3) The argument on his behalf is a twofold 
one. It is said, first that the notice of intention 
to make a motion of non-confidence was not 
delivered to the “District Magistrate” within the 
meaning of S. 87A (2) of the Act and, secondly 
that a period of twelve months did not elapse 
between the receipt of the motion of non-con¬ 
fidence and the petitioner’s assumption of office 
as chairman as is required by S. 87A (14) <^l 
the Act. 

(4) Before proceeding to consider these two 
arguments I think it necessary to observe that 
the petition and affidavits which have been filed 
in this case on behalf of the petitioner have 
not been prepared in accordance with the rules 
to be found in Chap. 22 of the Rules of this 
Court. It is desirable to repeat again that 
affidavits must be restricted to matters of fact, 
and that they must not be used as vehicles for 
the expression of matters of argument or 
opinion. 

(5) In the early part of May, 1952, Sri Ahmad 
Hasan was the District Magistrate of Jhansi, 
and Sri C. M. L. Bhatnagar was the Additional 
District Magistrate. Sri Ahmad Hasan was then 
transferred, and on the afternoon of 26th May 
he, pursuant to the orders of Government 
handed over charge of the office of District 
Magistrate and Collector to Sri C. M. L. Bhat¬ 
nagar, who officiated as District Magistrate and 
Collector until 18th June, when he in his turn 
made over charge of these offices to Sri S. R D. 
Saxena. 

(6) The petitioner contends that Sri C. M. 
L. Bhatnagar was not a ‘District Magistrate’ 
within the meaning of S. 87A(2) cf the Act. 
His argument, as I understand it, is that the 
expression ‘District Magistrate’ cannot include 
an officer who is designated as an officiating 
District Magistrate. I do net think this argu¬ 
ment can be sustained. The word “officiating” 
is frequently used in more than one sense. “To 
officiate” means to act, or to discharge an 
office, but it is sometimes used with 
the meaning of to act ‘for’, or to. dis¬ 
charge an office ‘on behalf of, some other 
person: as, for example, in the expression 
Officiating Chief Justice. That, however, it is 
I think clear, is not the meaning which can 
be attributed to the appointment of Sri C. M. 
L. Bhatnagar; for this officer was not, between 
27th May and 19th June, acting for or on be¬ 
half of the District Magistrate; the District 
Magistrate had been transferred, and both in 
fact and in law Sri C. M. L. Bhatnagar was 
for this period the District Magistrate. The 
provisions of sub-s. (2) of S. 87A of the Act 
were therefore, in my opinion, complied with. 

(7) It was argued that Sri C. M. L. Bhat¬ 
nagar was an officer who had temporarily 
succeeded to a vacancy in the office of District 
Magistrate within the meaning of S. 11, Crimi¬ 
nal P. C. Upon the facts of the case I do not 
think that this is so: but I should hesitate long 
before holding that an officer who succeeds 
temporarily to the chief executive administra¬ 
tion of a district, and who is able to exercise 
all the powers and perform all the duties con¬ 
ferred and imposed by the Code of Criminal 
Procedure on a District Magistrate, is not a 
District Magistrate for the purposes of S. 87A 
of the Act. 

(8) The second argument advanced on be¬ 
half of the ^petitioner is that although he was 
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elected chairman on 2-6-1951, and although he, 
in fact, assumed office as such on 3rd June, he 
did not in the eye of the law become the chair¬ 
man until the following 14th July when his 
election as chairman was notified in the official 
Gazette, and that in consequence there has 
been a contravention of sub-s. (14) of S. 87A 
which provides that 

“No notice of a motion of non-confidence un¬ 
der this section shall be received within 
twelve months of the assumption of office 
by a Chairman.” 

In my judgment this argument has no foun¬ 
dation. The question is whether the date upon 
which a chairman assumes office is one of fact, 
or whether it is dependent upon the issue of 
some notification by the Government. It is con¬ 
ceded that there is no provision in the Act 
which lays down that a notification is required. 
The notification which was in fact issued (No. 
3371/XXIII-179 (49-50), dated 14-7-1951) mere¬ 
ly states that the Lalitpur Municipal Board 
has elected the petitioner to be chairman to 
fill the vacancy caused by the removal of Sri 
B. N. Kiledar. It makes no reference to the 
petitioner’s assumption of office. Mr. S. S. 
Verma has drawn our attention to Ss. 56 and 
46(1) of the Act. The former provides that 
every election and nomination of a member or 
chairman of a board, and every vacancy in the 
office of member or Chairman, shall be noti¬ 
fied in the official Gazette; and it was pursuant 
to that section that the notification of 14th 
July was issued. Section 46(1) provides that 
“The term of office of a chairman shall begin 
from the date on which he is elected or 
nominated or from the date upon which the 
vacancy occurs which he is elected or nomi¬ 
nated or to fill if the vacancy occurs subse¬ 
quent to the election or nomination.” 

(9) I am unable to see how this section as¬ 
sists the petitioner, for the date to be deter¬ 
mined is not that upon which his term com¬ 
menced but upon which he assumed office. In 
the absence of any provision in the Act as to 
the manner in which this date is to be deter¬ 
mined, I have no doubt it must be determined 
on the facts. In this case it is now common 
ground that the petitioner took over charge 
and acted as chairman on 3-6-1951, the day 
following his election and I am clearly of the 
opinion that it was on that date that he as¬ 
sumed office within the meaning of S. 87A, 
sub-s. (14) of the Act. 

(10) For these reasons this petition in my 
opinion must fail, and I would dismiss it with 
costs. 

(11) There remains one further matter to 
which reference must be made. On 18-10-1952, 
the State Government published in the offi¬ 
cial Gazette a notification that Sri C. M. L. 
Bhatnagar had been appointed an officiating 
Magistrate and Collector, Jhansi, from May 
27 to June 18, 1952. Mr. S. N. Misra, who also 
appeared for the petitioner stated that this 
notification had been published by the Gov¬ 
ernment maliciously, and for the express pur¬ 
pose of defeating this petition. The statement 
was presumably made on the instructions cf 
the petitioner, but Mr. Misra was unable to 
point to any evidence whatever in support of 
this very serious allegation other than the 
fact that the notification was published in the 
Gazette about five weeks after the petition 
had been filed in this Court. In my opinion 
this is an allegation which counsel should not 
have made. 
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(12) GURTU J.: It is not necessary for me 
to deal at length with the questions which 
arise in this petition as my brother has al¬ 
ready considered them in detail. I, however, 
desire to add a few remarks. 


(13) The principal contention is that the 
written notice of intention to make a motion 
of non-confidence was net delivered to -the 
District Magistrate” when it was handed over 
on 0-6-1952 to Sri C. M. L. Bhatnagar. In my 
view, the notice was delivered to the District 
Magistrate It appears from the charge certi¬ 
ficate which has been filed that Sri Ahmad 
Hasan who held the office of the District Ma¬ 
gistrate and Collector, Jhansi transferred the 
same on the afternoon of 26-5-1952 to Sri C. 
M. L. Bhatnagar. This transfer of office was 
effected pursuant to a Government order of 
appointment and a subsequent wireless mes¬ 
sage asking that the transfer should be quick¬ 
ly effected. After Sri C. M. L. Bhatnagar had 
held the office of District Magistrate from 
27th May to 18th June, 1952, a notification ap¬ 
peared in the official Gazette of 13-10-1952. No 
doubt the official notification states that Sri 
Bhatnagar had been appointed an officiating 
Magistrate and Collector, but I have no doubt 
in my mind that this was an appointment un¬ 
der S. 10, Criminal P. C. The fact that the 
word "officiating” was used does not take the 
appointment out of S. 10. 


(14) To my mind, the scheme of both Ss. 10 
and 11, Criminal P. C. is absolutely clear. 
So far as I can see, S. 11 only comes into olay 
when a person succeeds to the chief admini¬ 
strative office of the District without being 
"appointed” a District Magistrate. Occasions 
arise when the State Government cannot at 
once appoint or does not see the necessity to 
appoint any one for a short term in the office 
of the District Magistrate which falls vacant. 
In such a case, some Magistrate of the Dis¬ 
trict generally holds charge of the current 
duties but without his being specially appoint¬ 
ed under S. 10. When he does so, S. 11 em¬ 
powers him to perform certain duties. When, 
however, a person is appointed District Magis¬ 
trate, whether he be appointed for a short or 
a long period and whether he be called a Dis¬ 
trict Magistrate or officiating District Magis¬ 
trate, the appointment is, nonetheless, under 
S. 10. The term ‘officiating Magistrate* does 
not find a place in S. 10 or anywhere else, so 
far as I have been able to see, in the Crimi¬ 
nal Procedure Code. The term has probably 
been introduced in Government Notifications 
to cover the case of Magistrates not yet con¬ 
firmed in the cadre of District Magistrates, 
but who officiate for short periods as such so 
that they may become entitled to draw the pay 
which District Magistrates are entitled to. In 
my view, in this case, Sri Bhatnagar was a 
‘District Magistrate* within the meaning of the 
Criminal Procedure Code and thus also within 
the meaning of the U.P. Municipalities Act. 

(15) The Municipalities Act, of course, dees 
not define the term “District Magistrate.** If 
the definition contained in the Criminal Proce¬ 
dure Code be not accepted, then clearly the 
meaning which must be given to the words 
"District Magistrate” under the Municipa¬ 
lities Act is the meaning which popularly 
attaches to those words. In popular parlance, 
a District Magistrate is undoubtedly under¬ 
stood to mean the chief executive administra¬ 
tor of the district for the time being. There 
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can be no doubt that Sri Bhatnagar occuoied 
that capacity cn the relevant date. 

(16) The next argument is that there was 
no assumption of office by the petitioner with¬ 
in the meaning of cl. (14) of S. 87A until the 
date when his election was notified in the 
U.P. Gazette. 

(17) When a person offers himself for elec¬ 
tion, he obviously does so with the intention 
of entering upon his duties immediately,* if 
elected. Unless there is anything to the con¬ 
trary in the statute applicable, a person so 
elected is entitled to enter upon his office im¬ 
mediately he is elected. It may be that he him¬ 
self postpones entering upon his office in 
which case naturally it is the date on which 
he started to perform his duties that is the 
date on which he can be said to have assumed 
office. Quite obviously, the word ‘assumption* 
has been used in S. 87A, cl. (14) to-enable the 
person elected to enjoy immunity for a period 
cf twelve months from the date he started 
functioning as President. In this case, the evi¬ 
dence was clear that the petitioner entered 
upon the performance of his duties and as¬ 
sumed his office on 3rd June. The notice was 
served in the subsequent year on 5-6-1952 and 
thus more than twelve months had expired 
since assumption of the office. 

(18) In my view, there is no force in. the 
contention of the petitioner that the require¬ 
ments of S. 87A, as they stand at present in 
the Municipalities Act after the amendments 
effected by item 26 of the Schedule to the 
Uttar Pradesh Municipalities (Supplementary 
and Validation) Act, 1951, have not been ful¬ 
filled. 

(19) My brother has made certain observa¬ 
tions in regard to the oral allegations made by 
the petitioner, through Mr. Misra, that the 
Notification dated 13-10-1952 and published in 
the official Gazette of 18-10-1952 was a mala 
fide Notification. There is absolutely no evi¬ 
dence in support of this allegation. Allega¬ 
tions of this nature should not lightly be 
made in Courts. 

(20) I concur in the order of my brother. 

A/V.S.B. Petition dismissed. 
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AGARWALA J. 

Dwarka Gorh and others, Applicants v. Sita 
Ram Singh and others, Opposite Parties. 

Criminal Misc. Writ No. 81 of 1953, D/- 10- 
4-1953. 

C. P. Pancbayat Raj Act (26 of 1947), S. 85 
— Revision by Sub-Divisional Magistrate — 
Limitation. 

Though no period of limitation is fixed 
for filing revision application before the 
Sub-Divisional Magistrates, a period of two 
months is a reasonable time for filing such 
applications. If they are filed beyond that 
time, it is open to the Sub-Divisional 
Magistrate to reject them unless the delay 
is sufficiently explained by the applicants. 

(Para 1) 

Satyendra Nath Varma, for Applicants; Man- 
singh, for the State. 

ORDER : The decision of the Fanchavati 
Adalat was made on 5-7-1952 and the revision 
before the Sub-Divisional Magistrate was not 
filed till 20-11-1952, that is after a lapse of 
three months and about 5 days. The learned 
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Sub-Divisional Magistrate was therefore justifi¬ 
ed in dismissing the application on the ground 
that it was belated application. He has men¬ 
tioned that it was filed beyond, two months. 
It does not appear that any period of limita¬ 
tion is fixed for filing revision applications be¬ 
fore the Sub-Divisional Magistrates, but at 
the same time a period of two months is a 
reasonable time for filing such applications If 
they are filed beyond that time it is open to the 
Sub-Divisional Magistrate to reject them unless 
the delay is sufficiently explained by the ap- 

PU (2) n There is no force in this application. It 
is rejected. 

B/D.R.R. Application rejected. 


A.I.R. 1953 ALL 667 (Vol. 40, C. N. 327) 
AGARWALA AND MUKERJI JJ. 
Mohammad Shaft, Complainant-Applicant v. 
State and others, Opposite Parties. 

Criminal Revn. No. 781 of 1951, D/ 3-2-1953. 

(a) Criminal P. C. (1898), S. 540 — Right 
of party to claim action under section. 

Section 540 does not confer a right in 
any party to examine, re-examine or cross- 
examine any witness. He has also no right 
to claim action under the section. It is 
entirely discretionary in the Court in the 
interest of justice to take or not to take 
action under the section. (Para 3) 

Anno: Cr. P. C., S. 540 N. 4 Pt. 1. 

(b) Criminal P. C. (1898), S. 540 — Witness 

recalled unaer S. 540 at his own instance — 
Witness cannot claim to cross-examine himseJf 
under provisions of Evidence Act — (Evidence 
Act (1872), S. 137). (Para 3) 

Anno: Criminal P. C., S. 540 N. 2; Evidence 
Act, Ss. 137 and 138 N. 4. 

S. Hasin Ahmad, for Applicant; Mohd. Baqar 
Usmani, for Opposite Parties. 

MUKERJI J.: This is an application by 
Mohammad Shafi who was a complainant in a 
criminal case. This case, which was filed by him 
before a Magistrate, was under Ss. 379/147/504/ 
506, I. P. C. against the opposite parties. During 
the course of the trial, the complainant examined 
himself and after his examination was over — 
both examination and cross-examination — it) 
appeared that some documents which were 
relevant to this case had not been produced by 
him, nor had they been proved. Consequently an 
application was moved on his behalf on 2-12-1950, 
seeking permission to put in the documents and 
to prove those documents by oral evidence. In this 
application it was stated that the complainant 
should be called u/s. 540, Criminal P. C. for the 
aforesaid purpose. Objection was made on behalf 
of the accused to this request by the complainant. 
The learned Magistrate disposed of the appli¬ 
cation and the objection on 28-12-1950 in the 
following words: 

“I have heard the objection by the counsel for 
the accused that the witness cannot be examined 
afresh. But since he is not going to introduce 
any new matter and since the documents which 
he wants to file and prove may be of value to 
the just decision of the case, I call the com¬ 
plainant to come and prove the documents 
under S. 540, Cr. P. C.” 

Prom the aforesaid order of the learned Magis¬ 
trate it would appear that the learned Magistrate 
permitted the recall of the complainant for the 


limited purpose of putting in and proving certain 
documents which, in the view of the Magistrate, 
were to be of assistance in the just decision of 
the case. After the complainant had been permit¬ 
ted to prove the documents which he had filed at 
his recall under S. 540, Cr. P. C., request was 
made on his behalf by his counsel to ask him 
further questions in order to connect these 
documents, so to speak, with the relevant facts 
of the case. The learned Magistrate appears to 
have prohibited this. 

Feeling aggrieved by the decision of the Magis¬ 
trate not to permit the complainant to bq examin¬ 
ed at length on the documents which he had 
produced, the complainant went up in revision 
to the learned Sessions Judge, which was rejected 
by the learned Sessions Judge mainly on the 
ground that the complainant had yet opportunity 
to bring forward evidence which could connect 
these documents with the relevant facts of the 
case, since the complainant’s evidence had not 
been closed. A revision was then made to this 
Court by the complainant which was, in its first 
instance, heard by a learned single Judge who 
thought it fit to refer this question and this case 
to a 3ench for decision. 

(2) The question which calls for determination 
is whether the complainant had a right to exa¬ 
mine himself at length in relation to the docu¬ 
ments which he had been permitted to produce 
and prov.e under the powers conferred by S. 
540, Cr. P. C. We have already quoted at length 
the order which the learned Magistrate made 
on the application of the complainant and from 
it, it would appear, that the learned Magistrate 
permitted the complainant to re-examine himself 
only to the extent to which it was necessary to 
prove the documents which he was permitted 
to file at that stage. 

(3) Section 540 Criminal P. C. gives the Court 
a discretion to summon any person as a witness 
who has been not summoned by any party or 
to examine a witness who is in attendance, or to 
recall a witness who has already been examined. 
This section does not confer a right in any party 
to examine, re-examine or cross-examine any 
witness. It is also clear from the words of this 
section that no party has a right to claim action 
under S. 540, Cr. P. C. It is entirely discretionary 
in the Court in the interests of justice to take 
action or not to take action under this section. 
The right to cross-examine a witness who is 
called by a Court — a witness who is not one 
who has been summoned by any party — arises 
not under the provisions of S. 540, Cr. P. C., but 
under the Evidence Act which gives a party the 
right to cross-examine a witness who is not his 
own witness. Since a witness summoned by the 
Court could not be termed a witness of any parti¬ 
cular party, therefore Courts have given the right 
of cross-examination to both the parties in res¬ 
pect of such a witness. A witness who is recalled 
under S. 540 at his own instance, cannot claim 
to cross-examine himself under the provisions of 
the Evidence Act, for S. 137 states what is meant 
by examination-in-chief and what is meant by 
cross-examination and re-examination. The 
section is in these words: 

“The examination of a witness by the party who 
calls him shall be called his examination-in¬ 
chief. 

The examination of a witness by the adverse 
party shall be called his cross-examination. 

The examination of a witness, subsequent to 
the cross-examination by the party who called 
him, shall be called his re-examination.” 
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In our judgment, therefore, there was in this case 
no right m the applicant to either examine him¬ 
self at any length or to cross-examine himself 
The terms on which he was permitted to be re¬ 
examined were laid down clearly by the learned 
Magistrate in his order of 23-12-1950. In our view 
the learned Magistrate was perfectly within his 
rights to do so and in laying down those terms, 
the learned Magistrate had in no manner pre¬ 
judiced any party to the case. 

(4 1 In our judgment, therefore, there are no 
merits in this application which we accordingly 
dismiss. 

B/V.R.B. Application dismissed. 


A. I. R. 
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DESAI AND BEG JJ. 

Bashir, Appellant v. State. 

Criminal Appeal No. 430 of 1951, D/- 19-3-53. 

(a) Penal Code (1860), S. 300 Exoepn. 4 — 
Scope and applicability. 

Exception 4 will not come into play 
every time that a quarrel takes place sud¬ 
denly; for its applicability, a number of 
facts are required in addition to the sud¬ 
denness of fight, there must be heat of 
passion, sudden fight and absence of undue 
advantage or of acting in a cruel or un¬ 
usual manner. (Para 6) 

Anno: Penal Code, S. 300 N. 26. 

(b) Penal Code (1860), Ss. 34, 302 and 304 
— Applicability. 

The deceased enquired about his missing 
crop from the accused and his three sons. 
The accused unreasonably thinking that 
he was being suspected of theft abused 
the deceased in return and shouted that 
the deceased should be beaten. The accus¬ 
ed and his sons at once attacked the 
deceased with lathis and gave several 
blows on the head resulting in fracture of 
the skull and ultimately in death The 
accused took undue advantage of the fact 
that the deceased was not armed with lathi 
and the beating continued even after he 
had fallen down. Who inflicted the inju¬ 
ries on the head was not however known. 

Held that whoever inflicted the injuries 
which caused fracture of the skull must be 
held guilty of the offence of murder 
because he must have intended the natural 
consequences of the act. A fracture of 
skull in the ordinary course of nature 
would result in death. A person is also 
presumed to know that a fracture of skull 
is likely to result in death. The case was 
not covered by exception 4 to S. 300 and 
therefore the offence was not reduced to 
one under S. 304. (Para 6) 

Held further that each of the assailants 
must be held guilty of murder by virtue 
of S. 34 even though their common inten¬ 
tion was only to beat the deceased and 
cause simple or grievous injuries to him. 

(Paras 9 and 25) 

Anno: Penal Code, S. 34 N. 8; S. 300 N. 33. 

(c) Penal Code (1860), S. 34 — ‘Criminal 
act’, meaning of explained. 

The ‘criminal act’ mentioned in the sec¬ 
tion is the physical act that has been done. 

It must be distinguished from the effect 
or result or consequence of it. AIR 1948 
All 229 and AIR 1951 All 21 (FB), Ref. 

(Para 8) 


The ‘criminal act’ must include at least 
two acts; it must be a series of acts. If 
only one act has been done, S. 34 cannot 
apply. For its applicability, it is essential 
that the criminal act is done by several 
persons. All the persons who are sought 
to be made liable by virtue of S 34 must 
have done some act which is included in 
the 'criminal act’. One who has not taken 
any part in doing the criminal act cannot 
be made liable under the section. 

, „ (Paras 9. 11) 

Anno: Penal Cede, S. 34 N. 1. 

(d) Penal Code (1860), S. 34 — ‘Common 
intention’, meaning of explained — AIR 1953 
All 203, dissented from. 

Section 34 does not require any parti¬ 
cular kind of common intention. The com¬ 
mon intention may be to do a certain act 
regardless of the end and the means, it 
may be to achieve a certain end regardless 
of the means or it may be to do an act 
with certain means regardless of the end. 

(Para 12) 

Common intention can certainly be form¬ 
ed by conduct; neither a written nor an 
oral agreement is required to constitute 
common intention. In most cases of com¬ 
mon intention, there is no agreement 
either in writing or oral. As common in¬ 
tention can be formed only a moment 
before the doing of the criminal act, the 
suddenness of a quarrel or fight does not 
by itself negative the existence of common 
intention. Just as the fight is sudden, the 
common intention also might have been 
formed suddenly. (Para 13) 

"Common intention” should not be con¬ 
fused with the intention that is an ingre¬ 
dient of any of the offences defined in the 
Penal Code. (Difference between the two 
pointed out). AIR 1953 All 203, dissented 
from. (Para 14) 

Anno: Penal Code, S. 34 N. 1. 

(e) Penal Code (1860), S. 34 — Proof of 
common intention. 

When the common intention is formed 
by conduct, obviously it can be proved 
only from the conduct of all the persons; 
no direct evidence is possible even in 
theory. In most cases the common inten¬ 
tion — its formation and nature — is to 
be inferred from circumstances. 

The presumption of the common inten¬ 
tion must be subject to the same restric¬ 
tions as other presumptions; it must not 
take the form of a bare surmise or conjec¬ 
ture or suspicion. There must be data 
from which it can be inferred and the 
inference of common intention should 
never be reached unless it is a necessary 
inference deducible from the circumstan¬ 
ces of the case. (Para 16) 

The common intention should be infer¬ 
red from the whole conduct of all the 
persons concerned and not only from an 
individual act actually done. As the crimi¬ 
nal act done is not to be assumed to be 
in furtherance of the common intention it 
follows that the common intention is not 
to be inferred exclusively from the crimi¬ 
nal act done. The criminal act done will 
certainly be one of the factors to be taken 
into consideration but should not be taken 
to be the sole factor. Besides proving that 
a certain criminal act was done, the pro¬ 
secution has to prove the existence of 
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common intention and that the criminal 
act was done in furtherance of it; these 
two are independent facts and <?ne is not 
to be assumed or inferred exclusively from 
the other. (Para 16) 

(f) Penal Code (1860), S. 34 — In further¬ 
ance of common intention, meaning of. 

The criminal act for which all the con¬ 
spirators are sought to be made liable 
under S. 34 must be connected with the 
common intention; it must have been done 
while, or for the purpose of, executing or 
carrying out the common intention. If it 
is extraneous to the common intention or 
is done in opposition to it, or is not requir¬ 
ed to be done at all for carrying out the 
common intention, it cannot be said to be 
in furtherance of it. (Para 17) 

Whether an act is in furtherance of the 
common intention or not, depends upon the 
common intention and the nature of the 
act It is an incident of fact and not of 
law. (Para 17) 

(g) Penal Code (1860), S. 34 — Scope and 
applicability. 

The use of the words “in furtherance” 
suggests that S. 34 is applicable also where 
the act actually done is not exactly the act 
jointly intended by the conspirators to be 
done, otherwise, the words would not be 
needed at all. The common intention can 
be to do one act and another act can be 
done in furtherance of the common inten¬ 
tion. It may be a preliminary act neces¬ 
sary to be done before achieving the 
common intention; or it may become 
necessary to do it after achieving the com¬ 
mon intention or it may be done while 
achieving the common intention. (Para 18) 
Anno: Penal Code, S. 34 N. 1. 

(h) Penal Code (1860), S. 34 — Object and 
scope. 

The sole object of S. 34 is to lay down 
what act will be deemed to be done by the 
conspirators. The section is not a punitive 
section and does not enact a rule of evi¬ 
dence. It enacts a common law principle 
of substantive law. (Para 20) 

Anno: Penal Code, S. 34 N. 1. 

(i) Penal Code (1860), S. 34 — Scope and 
applicability. 

\ Section 34 makes it quite clear that the 
liability of all the conspirators is for the 
‘criminal act actually done and not for the 
common intention, e. g. the act jointly 
intended by them. What the common 
intention was, is, therefore, not to be con¬ 
sidered at all in deciding for what the con¬ 
spirators are liable! The section does cot 
punish the conspirators for the act jointly 
intended by them; it punishes them for 
the act actually done. (Para 22) 

Anno: Penal Code, S. 34 N. 1. 

M. A. Kazmi, for Appellant; J. R. Bhatt, for 
the State. 

CASES CITED: 

(A) (’48) AIR 1948 All 229: 1947 All LJ 417: 
49 Cri LJ 271 

<B) (’51) AIR 1951 All 21: 1950 All LJ 884: 
52 Cri LJ 131 (FB) 

(C) (’25) AIR 1925 PC 1: 52 Cal 197: 26 Cri 
LJ 431 (PC) 

<D) (*45) AIR 1945 PC 118: 1945 All LJ 344: 
46 Cri LJ 689 (PC) 


(E) (’44) AIR 1944 Cal 339: ILR (1944)-2 Cal 
405: 45 Cri LJ 771 

(F) (’53) AIR 1953 AU 203: 1952 All LJ 546: 
1953 Cri LJ 565 

(G) (1942) 315 US 60: 86 Law Ed 680 

(H) 14 CLR 387 

(I) (1940) 28 Cr. App. Rep. 1 

(J) (’46) AIR 1946 PC 45: 47 Cri LJ 344 (PC) 

(K) (’46) AIR 1946 AU 153: 1945 All LJ 531: 

47 Cri LJ 532 

(L) (’47) AIR 1947 AU 408: 1947 AU LJ 208: 

48 Cri LJ 858 

(3VI) (1931) 22 Cr. App. R. 148: 144 LT 526 

(N) 55 CLR 253 

(O) (1374) 12 Cox CC 624 

(P) (1893) 148 US 197: 37 Law Ed 419 

(Q) (1852) 5 Cox CC 231 

(R) (1838) 168 ER 1136: 2 Lewin CC 225 

(S) (1892) 142 US 450: 35 Law Ed 1077 

(T) (’52) AIR 1952 Pat 135: 30 Pat 1264 
DESAI J.: This is an appeal by Bashir who 

has been convicted under Ss. 302, 323 and 447 
read with S. 34, Penal Code; under S. 302, Penal 
Code he has been sentenced to transportation 
for Ufe. 

(2) The case against the appellant was very 
simple. Sardar Khan, Uzair Khan and Wazir 
Khan were brothers. P. W. Angan is Sardar 
Khan's son, Majid Khan deceased was the son 
of Uzair Khan and Bashir appellant is the son of 
Wazir Khan. Along with the appellant his three 
sons Ibrahim, Nisar and Hamid were also said to 
have taken part in the crime but they absconded 
immediately after the commission of the crime and 
were not arrested and put on trial Angan and 
Majid had a joint field in the neighbourhood of 
the fields of Bashir. On 31-3-1950 Angan and 
Majid reaped the crops of the field and stored them 
in the field. Bashir and his sons were at that 
time reaping crops of their field. When next 
morning Angan and Majid went to their field they 
found that some of their crops were missing. So 
they questioned the appellant and his sons who 
were in their field about the missing crops. This 
offended the appeUant and his sons who abused 
Majid and Angan and rushed at them with lathis 
and beat them. Angan getting two blows with a 
lathi stood apart whUe Majid was struck and 
knocked down with lathis by the appellant and 
his sons. The witnesses turned up and the appel¬ 
lant and his sons left off the beating. Majid and 
Angan were then taken to the police station where 
within two hours of the occurrence the first infor¬ 
mation report was lodged by Angan. Majid was 
taken to the hospital where he died at 11 A.M. 

(3) The appellant denied having taken part in 
the beating and pleaded that he was at home. His 
defence is that a fight took place between Angan 
and Majid on one side and his sons on the 
other. 

(4) Walli Khan, Shafi Ahmad. Murll Badlu, 
Jangali and Angan examined by the prosecution, 
supported the prosecution ca£e. They all stated 
that they had seen Majid being beaten by the 
appellant and his sons. WaUi fOian has a field 
near the field of Majid and Shafi Ahmad and 
Badlu were working in the field as his labourers. 
Murii was passing by the field of Majid and Jan¬ 
gali was grazin? his cattle in the neighbourhood, 
when the occurrence took place. The statement 
of Angan is fully corroborated bv the first infor¬ 
mation report made by him at the police station 
without any delay and also by the injuries found 
on his nerson on medical examination. The names 
of WaUi Khan, Shafi Ahmad, Badlu and Murii are 
mentioned in the report and there is no reason 
to doubt their presence at the time of the occur¬ 
rence. All these witnesses are. independent. 
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having no reason to favour Angan and Majid or 
to give false evidence against the appellant and 
his sons. There are no senous contradictions in 
the statements made by the witnesses and there 
is no ground for discarding the evidence of any 
of them. It is clear from their evidence that 
Majid and Angan were beaten by the appellant 
and his sons. 

(5) The appellant examined a doctor to prove 
that his right fore-arm was fractured. His plea 
was that he was not in a position to wield a lathi. 
But the evidence of the doctor does not bear out 
his plea. His right fore-arm was certainly frac¬ 
tured but it is stated by the doctor that it has 
movement though not free movement, that the 
appellant can hold a lathi with his left hand also 
with the help of the right hand and that he 
can use a lathi as a weapon with both hands 
though not with full force. All the prosecution 
witnesses to whom the o.uestion was put stated 
that the appellant used a lathi with both hands. 
So there is no justification for saying that the 
appellant could not have wielded a lathi on 
account of this defect in the right fore-arm. The 
appellant also examined Shanker Lai and Triloki 
who supported his version by saying that the 
fight took place with the appellant's sons and 
that the appellant was not present at the time. 
There are contradictions in the statements of the 
two witnesses. Shanker Lai said that he had 
learnt from the appellant later that the fight 
arose on account of Majid’s cutting a portion 
of the appellant’s Rabi crop. The appellant 
himself did not say anything about it in his 
statement in Court. Neither of the witnesses 
was produced by the appellant before the investi¬ 
gating officer. Triloki could not explain why the 
fight started at all. He stated that the appellant's 
sons did not receive any injuries but could not 
explain why they were not injured. We are not 
impressed with the evidence of the defence wit¬ 
nesses and hold that they have failed to rebut 
the evidence of the prosecution witnesses. We 
are satisfied that the appellant and his sons all 
jointly beat Angan and Majid. 

(6) Majid died on account of shock and haemor¬ 
rhage resulting from the injury to the head. He 
had received nine injuries, out of which six were 
contused wounds inflicted on the head and one 
was a bruise also on the head. The skull bones 
were fractured on account of the injuries on the 
head. Whoever inflicted the injuries which caused 
fracture of the skull must be held guilty of the 
offence of murder because he must have intended 
the natural consequences of the act. A fracture 
of skull in the ordinary course of nature would 
result in death. A person is also presumed to 
know that a fracture of skull is likely to result 
in death. Therefore, whoever hit Majid on the 
head and fractured his skull bones was guiltv 
under S. 302, Penal Code. Mr. Kazmi urged 
that he would be guilty under S. 304, Penal Code 
and not 302 because his case was covered by 
exception 4 to S. 300. Penal Code. He pointed out 
that the quarrel was a sudden one and that the 
assailant who fractured Majid's skull bones had 
no previous intention to do so. Exception 4 will 
not come into play every time that a quarrel 
takes place suddenly; for its applicability a num¬ 
ber of facts are required. In addition to the 
suddenness of fight, there must be heat of pas¬ 
sion, sudden fight and absence of undue ad¬ 
vantage or of acting in a cruel or unusual manner. 

Here the quarrel mieht have been sudden but 
neither was there a sudden fight in the heat of 
passion nor did the accused act without taking 
undue advantage. No provocation was given by 
Majid; he had only enquired about his missing 
crops. He did not abuse the accused, but instead 


it was the accused who abused him in reply to 
his enquiry. Bashir (unreasonably) thought that 
he and his sons were suspected of the thelt and 
shouted that Majid should be beaten. At once 
they attacked him with lathis. It is impossible 
to say that the assailant, wno fractured his skull 
bones, acted in a sudden fight in the heat 
of passion upon a sudden quarrel. Moreover, he 
took undue advantage of the fact that Majid was 
not armed with a lathi. Several blows were given 
on the head with lathis and the beating con¬ 
tinued even after he had fallen down. We. there¬ 
fore. hold that the offence committed by the 
assailant who broke the skull bones of Majid 
is not reduced to that of culpable homicide not 
amounting to murder. 

(7) The question whether the other assailants 

would also be guilty under Section 302, 

Penal Code will depend upon whether Sec¬ 

tion 34 applies. It was argued before us 
that the appellant and his sons had no common 
intention or had no common intention of causing 
anything more than simple or grievous injuries, 
and that if their common intention was only to 
cause simple or grievous injuries, none of them 
could be punished under S. 302 even after apply¬ 
ing S. 34. The reasoning was this; As it is 
not known which appellant fractured the skull 
bohes. none can be held guilty under S. 302 
without the aid of S. 34 and as the common in¬ 
tention was only to cause simple or grievous 
injuries, even after applying S. 34. the accused 
could not be convicted of any offence graver than 
that of S. 325. The matter was argued at con¬ 
siderable length before us and several authorities 
were cited. We have come to the conclusion, 
and done so without any hesitation, that all these 
contentions are without substance and that all the 
assailants are guilty under S. 302 read with 
S. 34. 

(8) Section 34 has proved to be one of the most 
difficult sections in the Penal Code. Though its 
language is plain and the words used are of every¬ 
day use, the section is interpreted by different 
Judges in different manners. We think that all 
the trouble and confusion are caused by ignor¬ 
ing the words used in the section or by inter¬ 
polating new words. The section is: 

“When a criminal act is done by several per¬ 
sons in furtherance of the common intention 
of all, each of such persons is liable for that 
act in the same manner as if it were done by 
him alone.” 

The “criminal act” mentioned in the section is 
the physical act that has been done. It must bf 
distinguished from the effect or result or conse¬ 
quence of it. In many cases the distinction be 
tween the physical act done and its effect ha.< 
been lost sight of. If A and B strike X, the 
criminal act done within the meaning of the 
section is the physical act of striking, and not 
the pain, or the fracture of a bone, or the 
death that may result from the striking. If they 
strike with lathis on his head and fracture his 
skull bones or put his brain out of action by 
producing concussion, the criminal act is the 
striking with lathis on the head and not the 
fracture or the concussion. If they stab him 
and pierce his heart and he dies in consequence, 
the criminal act is not the killing but the 
stabbing into the heart with a knife. In — 
‘Nazir v. Emperor’, AIR 1948 All 229 (A). Davai 
J., with whom Sankar Saran J. agreed, said at 
Paee 237 that “S. 34 refers to a physical act 
only”. At page 234, he said that criminal act 
is not equivalent to an offence which is composed 
of a physical act, its effect and the intention or 
knowledge. In — ‘State v. Saidu Khan’. Am 
1951 All 21 (PB) (B), decided by a Pull Bench, 
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Wanchoo J. said that -'criminal act” mentioned in Indian Penal Code must not be assumed to have 
the section is different from "offence”. sought to introduce differences from the prior 

(9) The ‘‘cr imin al act” must include at least law and it must not be supposed that, because 

■o acts; It must be a series of acts. If only it ceases to use the terms "principal in the 

e act has been done, S. 34 cannot apply. For first degree" and "principal in the second degree" 

; applicability, it is essential that the criminal it does not intend to provide for the ideas which 

t is done by several persons. Obviously, one those terms, however imperfectly expressed, 

t cannot be done by several persons. If several Therefore it will not be wrong to interpret the 

rsons do an act, they must do several acts words "common intention” to mean "community of 


two acts; it must be a series of acts. If only- 
one act has been done, S. 34 cannot apply. For 
its applicability, it is essential that the criminal 
act is done by several persons. Obviously, one 
act cannot be done by several persons. If several 
persons do an act, they must do several acts 


even though they may be of the same nature purpose", "common design” or "common enterprise” 


and effect. If only one blow with a lathi is given by 
A, B, who is present there at the time, may be 
guilty as an abettor but would not be guilty under 
S. 34 unless his presence at the spot is itself deemed 
to be an act. In certain cases, it may be deemed 
to be an act but not in alL 

(10) The “criminal act" is the whole series of 
acts. It is, what Lord Sumner called, “unity of 
criminal behaviour” in — ‘Barendra Kumar v. 
Emperor’, AIR 1925 PC 1 (C). If A and B go 
to the place of X with an intention to beat 
him and A gives him three blows with a lathi 
and B two blows with a spear, the criminal act 
comprises of their going to the place of X and 
rth» intiiction of five blows with the weapons. If 
S. 34 applies, A will be punished as if he alone 
had done the whole act and similarly B will oe 
punished as if he alone had done the whole act. 
If A and B are sitting at a place. X happens to 
pass by, a quarrel takes place between them and 
A gives one blow to X, the mere presence of B 
may not be an act and “criminal act” would 
consist only of the infliction of a blow and B 
would not be rendered punishable by virtue of 
S. 34. Even omission to prevent an offence 
being committed may be an act; vide — ‘AIR 
1925 PC 1 (C). 

(11) The next requirement of S. 34 is that the 
“criminal act” must be done by several persons. 
If it is done by one person, even if it consists 
of a series of acts, S. 34 will not apply. All the 
persons who are sought to be made liable by 
virtue of S. 34 must have done some act which 
is included in the “criminal act”. One who has 
not taken any part in doing the criminal act 
cannot be made liable under the section. 

(12) Another requirement is that all the persons 
who are sought to be made liable must have 
formed a “common intention”. It should be 
understood clearly that all that is required is the 
formation of a common intention; no particular 
kind of common intention is required. The 
common intention may be to do a certain act 
regardless of the end and the means, it may be 
to achieve a certain end regardless of the means 
or it may be to do an act with certain means 
regardless of the end. If A and B jointly decide 
to strike X generally without deciding upon the 
weapons and without intending a particular result 
or effect, if they jointly decide to strike him with 
a certain weapon only but without intending 
a particular result, if they jointly decide to 
strike him in order to bring about his death and 


which are the words used in the English Common 
Law. In — ‘Mahboob Shall v. Emperor*, AIR 
1945 PC 118 (D), “common intention” was held 
to imply a “pre-arranged plan”. This does not 
mean either that there should be confabulation, 
discussion and agreement in writing or by word, 
nor that the pian should be arranged for a con¬ 
siderable time before the doing of the criminal 
act. The Judicial Committee in the 'case of 
Mahboob Shah (D)\ did not lay down that a 
certain interval should elapse between the 
formation of a pre-arranged plan and the doing 
of the criminal act and did not negative the 
formation of a pre-arranged plan just a moment 
before the doing of the criminal act. There is no¬ 
reason why A and B should not proceed to 
carry out their common intention as soon as they 
form it. In — 'AIR 1951 All 21 (B), Sankar 
Saran. J. said on page 37: 

“A pre-arranged plan does not mean that there 
should be a conference where resolutions are 
moved and a decision arrived at to commit a 

particular crime.the plan might have 

been arranged just half a minute before the 
actual beating started.” 

Common intention can certainly be formed by 
conduct; neither a written nor an oral agreement 
is required to constitute common intention. In 
most cases of common intention, there is no 
agreement either in writing or oral. As common 
intention can be formed only a moment before 
the doing of the criminal act, the suddenness of 
a quarrel or fight does not by itself negative the 
existence of common intention. Just as the fight 
is sudden, the common intention also might 
have been formed suddenly. 

(14) “Common intention” should not be con¬ 
fused with the intention that is an ingredient of 
many of the offences defined in the Penal Code. 
The intention, that is an ingredient of many 
of the offences, is the intention formed by a 
person himself committing the offence; it is a 
personal matter. It is the intention immediately 
behind the act done by the doer. On the other 
hand, “common intention” is the common design • 
or common intent of two or more persons acting 
together. It is more akin to motive or object. 

It is remoter than the intention with which each 
act included in the criminal act is done; it is 
what the persons jointly decide to achieve. It 
is the reason or object for doing all the acts 
forming the criminal act In some cases, the 


if they jointly decide to strike him in order only intention which is an ingredient of an offence 

he identical .with the common intention of 


are all common intentions within the meaning 
of S. 34. A and B may in some cases jointly 
decide to achieve a certain end. but it would be 
quite wrong to look for the end sought in every 
common intention. There may be common in¬ 
tention in which only the doing of a certain 
physical act is fixed and the end or the means 
are not decided upon. 

(13) What is meant by “common intention" is 
the "community of purpose" or "common design” 
or common intent”. Section 34 lays down a 
principle of Common Law and it has been pointed 
out by Lord Sumner in the case of — ‘AIR 
1925 PC 1 (C)’ (ubi supra), at page 8 that the 


the conspirators but it would still be separate 
from, or in addition to the common intention 
and not merge in it. If the common intention is 
to do a simple act. which can be done with 
only one intention, the intention with which that 
act is done by the doer will be identical with the 
common intention. But when the common in¬ 
tention is to do an act which can be done with 
different intentions, the Intention of the doer 
may be different from the common intention 
Even when it is identical, it is distinct from the 
common intention, being the intention of the 
doer. Wali Ullah J. pointed out in the case of 
— ‘AIR 1951 All 21 (B), that the phrase "com- 
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mon intention” is used "in a much wider sense 
and is not confined to what is described as voli¬ 
tional intention” (page 32). In the same case. 
Sankar Saran J. quoted with approval an obser¬ 
vation of Khundkar J. in — *Ibra Aklnca v. 
Emperor’. AIR 1944 Cal 339 (E), to the effect 
that 

“ "common intention” cannot be given a constant 

connotation, that there are cases in which it is 

identical with ’mens rea* required for the 

offence actually committed and that there are 

others in which its horizon is wider.” 

We respectfully differ from the contrary view 
advanced in — ’Behari v. State’. AIR 1953 All 203 
(F), by Agarwalla J. with whom Dayal J. agreed. 

In that case. A, B and C forming a common 
intention hit X with lathis and a blow given by 
one of them proved fatal and X died. Our 
learned brother held that the accused who him¬ 
self dealt the fatal blow was guilty of murder 
and that the others also became guilty of murder 
because there was "nothing to show that the 
intention of the person who actually caused the 
fatal blow on the head was different from the 
intention of the others”. "The intention of the 
others” could be nothing but the common inten¬ 
tion. as they had not dealt the fatal blow it 
could not possibly be the intention with which 
it was dealt. Apparently our learned brother 
held the others guilty because he found that the 
common intention was the same as the intention 
which is an ingredient of the offence of S. 300. 
No authorities have been cited by our learned 
brother and the view taken by him. we say so 
with respect is not one we can accept and is 
opposed to authorities. 

(15) When several acts are done by two or 
more persons, in order to make each of them 
responsible for all the acts, the only thing neces¬ 
sary is that they should have done the acts "in 
furtherance" of their common intention. It is not 
always essential to ascertain the common inten¬ 
tion. if it can be shown that they did the acts 
in furtherance of their common intention, what¬ 
ever it was. each would be responsible for all 
the acts. In some cases it may be necessary to 
ascertain the common intention because without 
ascertaining it it cannot be said whether the cri¬ 
minal act done was done in furtherance of it or 
not. In some cases, there may be clear evidence 
about the common intention. But in every case, 
the only object of ascertaining the common in¬ 
tention is to find out if the criminal act was 
done in furtherance of it. If the answer is in 
the affirmative, the purpose of the ascertainment 
is exhausted and the liability of the several per¬ 
sons will depend upon the criminal act done by 
them and not upon the common intention. The 
existence of the common intention will only make 
all of them liable, but for what they should be 
held liable or to what extent they should be 
liable, will depend upon the criminal act done. 
The common intention will bring into existence 
their liability, but its nature or extent will depend 
not exclusively upon it but upon it and the 
criminal act. Therefore it is quite wrong to 
stake everything upon whether the common in¬ 
tention is to do the criminal act actually done or 
not. The words, "in furtherance of the common 
intention” are not enacted for nothing. They are 
not to be treated as non-existent or mere sur¬ 
plusage. If the common intention contemplated 
by the section were the intention to do the 
criminal act actually done, then that by itself 
would mean that the criminal act done was done 
in furtherance of the common intention and the 
words "in furtherance of the common intention” 
would be without any content. These words were 


added by the legislature in 1870 and must have 
been added for a purpose. That purpose could 
be none other than to make persons, acting in 
concert, liable for an act, which is not exactly 
the act jointly intended by them, but has been 
done in furtherance of their common intention 
The words would not have been required at all 
if the common intention implied an intention to 
do the very criminal act done. 

(16) When the common intention is formed by 
conduct, obviously it can be proved only from 
the conduct of all the persons, no direct evi¬ 
dence is possible even in theory. Direct evidence 
to prove the formation and nature of the com¬ 
mon intention is possible in theory only when 
it is formed in wTiting or by word of mouth, but 
in practice it is difficult to be had. Conspiracies 
are not hatched within the sight or hearing of 
others. That in most cases the common inten¬ 
tion — its formation and nature — is to be 
inferred from circumstances is clear from — 
’Barendra Kumar v. Emperor (C)’, and — ‘Glasser 
v. U. S. A/, (1942) 86 Law Ed 680 (G). In the 
latter case. Murphy J. said at p. 704 that 

"Participation in a criminal conspiracy need not 
be proved by direct evidence; a common pur¬ 
pose and plan may be inferred from a deve¬ 
lopment and a collocation of circumstances.” 

In the — ‘King and the Attorney General of 
the Common Wealth v. Associated Northern Col¬ 
lieries’. 14 CLR 387 (H), Issacs J. said on page 
400: 

"Community of purpose may be proved by in¬ 
dependent facts, but it need not be. If the 
other defendant is shown to be committing 
other acts, tending to the same end, then 
though primarily each set of acts is attributable 
to the person whose acts they are, and to him 
alone, there may be such a concurrence of time, 
character, direction and result as naturally to 
lead to the inference that these separate acts 
were the outcome of preconcert, or some mutual 
contemporaneous engagement, or that they were 
themselves the manifestations of mutual con¬ 
sent to carry out a common purpose, thus 
forming as well as evidencing a combination to 
effect the one object towards which the separate 
acts are found to converge.” 

The presumption of the common intention 
must be subject to the same restrictions as other 
presumptions, it must not take the form of a 
bare surmise or conjecture or suspicion. There 
must be data from which it can be inferred and 
the inference of common intention "should never 
be reached unless it is a necessary inference 
deducible from the circumstances of the case", 
(per Sir Madhavan Nair in — ‘AIR 1945 PC 118 
at p. 121 (D)\ When the nature of the common 
intention is to be inferred, it must be inferred 
with the least amount of flight of fancy. For 
instance, in the absence of any evidence, the 
Court should not infer that the common inten¬ 
tion of A and B was to kill X or that it was not 
to kill X. but only to cause simple or grievous 
hurt. It does not matter whether the inference 
is to be drawn in favour of the prosecution or in 
favour of the defence, in either case there must 
be evidence to support it. As we said earlier, 
it is not essential in every case to find out the 
exact nature of the common intention. If the 
common intention was formed by conduct or is 
to be inferred from conduct, the Court can infer 
onlv a general outline of the common intention 
and cannot infer its details. Another warning 
that is necessary to be given is that, the com¬ 
mon intention should be inferred from the whoie 
conduct of all the persons concerned and not oni> 
from an Individual act actually done. As w* 


1953 


Bashir v. State (Desai J.) 


Allahabad 673 


criminal act done is not to be assumed to be in 
furtherance of the common intention it follows 
that the common intention is not to be inferred 
exclusively from the criminal act done. The 
criminal act done will certainly be one of the 
factors to be taken into consideration but should 
not be taken to be the sole factor. Besides 
proving that a certain criminal act was done, the 
prosecution has to prove the existence of common 
intention and that the criminal act was done in 
furtherance of it. these two are independent facts 
and one is not to be assumed or inferred ex¬ 
clusively from the other. 

In — ‘R. v. Appleby*, (1940) 28 Cr App Rep 1 
(I), the facts were that Appleby and Ostler were 
surprised by police officers while committing house- 
breaking. that they tried to escape but were over¬ 
taken and that a shot fired by Ostler killed a 
police officer. The Court of Criminal Appeal held 
that Appleby and Ostler were both guilty of 
murder. It was contended in appeal that the 
trial Court did not point out to the jury that 
there was some evidence that the common 
design was not to use violence but to use some 
degree of force which would not amount ter vio¬ 
lence. The argument was repelled because there 
was no such evidence. In the case of — 'AIR 
1951 All 21 (B)\ Sankar Saran J. said at page 38: 
“When people stand near their victim and simul¬ 
taneously attack him with lathis, the presump¬ 
tion is that it would not be a case of “same 
intention'' but one of ‘common intention'." 

In the case of — ‘Mamand v. Emperor', AIR 1946 
PC 45 (J) the existence of common intention was 
presumed by the Judicial Committee from the 
facts that one of the persons had strong grounds 
for entertaining feelings of enmity against the 
deceased, that the other conspirators were related 
to, or connected with him, that all lived together 
and that they all ran away together after the 
assault. Their Lordships did not ascertain what 
was the exact common intention formed by the 
three accused but concluded that the murder was 
committed in furtherance of it. 

The decision in — ‘Mahboob Shah v. Emperor’, 
(D) has not always been correctly understood and 
much confusion and great miscarriage of Justice 
have resulted. The decision must be read in the 
light of its facts. The essential facts in the case 
were these. A and H collected reeds from land 
belonging to G. A quarrel took place between A 
and G and A struck G who shouted for help. 
Hearing his shouts W and M came up from be¬ 
hind bushes with guns. When A and H tried to 
run away they were intercepted by M and W and 
W fired at A and killed him at once and M fired 
at H and wounded him. The High Court itself 
found that there was no common intention to 
attack A and H formed by G, M and W and that 
a common intention came into existence only 
when M & W fired at A and H. Their Lordships of 
the Judicial Committee disagreed. There were no 
circumstances on the basis of which they would 
say that W and M had a common intention to 
commit the criminal act. There was no evidence 
that W ever entered into a premeditated p!an or 
concert to bring about the murder of A in carry¬ 
ing out their intention of rescuing G. It was in 
this connection that their Lordships laid down 
that the inference of common intention should 
never be reached unless it is a necessary inference 
.deducible from the circumstances. It is to be 
noted that M fired only one shot and W also fired 
only one shot, and that one fired at one person 
and the other at another person. Though they 
came together from behind the bushes, it did not 
necessarily follow that they came in concert. Their 
conduct might be consistent with concerted action 
nut was also consistent with their having acted 
1953 A11./85 & 86 


independently of each other. Each could have very 
well acted regardless of what the other was doing 
and there was nothing to suggest that they were 
animated by a common purpose or intention. Had 
M and W fired several shots it could have been 
said that they acted in concert, but when they 
fired one shot each it could not necessarily be said 
that they acted in concert. 

In — 'Bishuwanath v. Emperor', AIR 1946 All 153 
(K) the facts were as follows. B and his com¬ 
panions were erecting huts when the four accused 
went there armed with lathis and stopped B. B 
asserted his right over the land which annoyed 
one of the accused who asked his companions to 
beat him. Thereupon all the four accused jointly 
attacked B with lathis & B fell down & died on 
account of injuries. Because there was no evidence 
of concert or pre-arranged plan, Mulla, J. held 
that S. 34 did not apply. We think that the cir¬ 
cumstances of the case established the existence 
of common intention on the part of the four 
accused to beat B. This decision was considered 
by a Bench of this Court in — 'Dipa v. Emperor', 
AIR 1947 All 408 (L). There the facts were simi¬ 
lar but the trial Court itself held that S. 34 did 
not apply. The judgment in — ‘Dipa’s case (L)' 
proceeded on the footing that S. 34 did not apply. 
It is not an authority laying down when S. 34 
applies and when it does not apply; it only deals 
with a case which is not governed by S. 34. This 
was made clear in the case of — ‘AIR 1951 All 21 
(B)' at page 43 by Wanchoo. J. who was a member 
of the Court deciding — ‘Dipa’s case (L)\ The 
decision in the case of — ‘Bishuwa Nath (K)' was 
criticized by Sankar Saran J. in the case of — 
•AIR 1951 All 21 (B)' at pages 37 and 38. 

(17) The last contention for the applicability of S. 
34 is that the criminal act done must have been 
done in furtherance of the common intention. 
Russell on Crime. 10th edn. p. 557, adopts this 
definition of “furtherance", e.g., “the action of 
helping forward" and writes that “it indicates 
some kind of aid or assistance producing an effect 
in the future" and that “any act may be regard¬ 
ed as done in furtherance of the ultimate felony 
if it is a step intentionally taken for the purpose 
of effecting that felony." The criminal act for 
which all the conspirators are sought to be made 
liable must be connected with the common inten¬ 
tion; it must have been done while, or for the 
purpose of, executing or carrying out the common 
intention. If it is extraneous to the common 
intention or is done in opposition to it. or is not 
required to be done at all for carrying out the 
common intention, it cannot be said to be in 
furtherance of it. If A and B jointly decide to 
strike X, then all the striking done by them, 
whatever be the result, is done in furtherance of 
it, provided there is nothing unusual or nothing 
that was not contemplated or anticipated in the 
striking or the means used for the purpose. 

In — AIR 1948 All 229 (A)’, Raghubar Dayal, J. 
said at page 234, that 

“only such acts are not to be deemed in fur¬ 
therance of the common intention as could not 

have taken place ordinarily in the carrying out 

of the common intention." 

Kenny in his Outlines of Criminal Law, 15th edn. 
writes on page 162 that 

“the act done must relate to the common design 

and not totally or substantially vary from it" 

A slight variation will not prevent the act from 
being in furtherance of the common intention; 
what is required to prevent that is altogether de¬ 
parting from the agreement or direction. The dis¬ 
tinction between varying to some extent and al¬ 
together departing was pointed out in the case of 
— ‘Appleby (I)*. In — ‘R. v. Betts and Ridley’, 
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(1931» 144 L T 526 (M) Avory, J. said, quoting 
from Foster’s Crown Cases that 
“if the principle in substance complieth with 
the temptation, varying only in circumstance of 
time or place, or in the manner of execution, 
in these cases, the person soliciting to the of¬ 
fence will.be.if present, a principal." 

Whether an act is in furtherance of the common 
intention or not depends upon the common in¬ 
tention and the nature of the act. It is an inci¬ 
dent of fact and not of law. 

In — ‘Brennan v. The King*, 55 C L R 253 (N) 
A and B broke into a shop, stole jewellery and 
while doing so killed the watchman while C re¬ 
mained outside on watch and it was laid down 
that it did not follow as a matter of law that 
if C aided and abetted the shop-breaking he was 
criminally responsible for the murder, that it was 
a question of fact whether this followed from the 
facts and that it was clear from the evidence 
that C aided and abetted A and B in a criminal 
enterprise which he knew included the use of 
some force upon the watchman to prevent his 
giving the alarm or obstructing the commission of 
the theft and that consequently he could be guilty 
of man slaughter. 

In — 'AIR 1953 All 203 (F)\ there is an observa¬ 
tion to the effect that "each one’s act must be 
presumed to have been done in furtherance of the 
common intention" (p. 207). If our learned brother 
really meant that whatever is the act done by 
the conspirators, it must be presumed to have been 
done in furtherance of their common intention, 
we respectfully dissent. Had it been a matter of 
presumption, the words "in furtherance of the 
common intention" would not have been added by 
the legislature. If A and B jointly agree to 
strike X with lathis, then the striking with lathis 
only can be in furtherance of their common in¬ 
tention and if A shoots X and kills him his act 
being in opposition to the common intention, can¬ 
not be said to be in furtherance of it and B will 
not be responsible for it. But of course there must 
be evidence to show that the common intention 
was to strike with lathis only. If at the time of 
their joint decision to strike X, A openly carried 
a pistol and B a lathi, the use of both the 
weapons must be deemed to have been contem¬ 
plated and A’s shooting with the pistol would be 
an act in furtherance of the common intention. 
If, however. A 'had concealed the pistol and B did 
not know that he was armed with it and he sud¬ 
denly took it out and shot X. it is obvious that 
the common intention did not contemplate the 
use of the pistol. When B did not know of its 
existence, he could not have intended its use and 
if he could not have intended the use there could 
have been no common intention to use it. The 
act of shooting with the pistol would not be said 
to be in furtherance of the common intention. 
When there is an agreement between A and B to 
assualt C with lists and A. of his own impulse, 
kills C with a weapon suddendly caught up. B 
would not be responsible for the death because 
the killing was not an act in pursuance of the 
common design; see — *R. v. Caton*, (1874) 12 Cox 
C C 624 (O). Similar law was laid down by 
Wanchoo. J. in — ‘AIR 1951 All 21 (B)’ at pp. 40- 
41. If the means are not specifically agreed upon 
or understood, each conspirator becomes respon¬ 
sible for the means used by any co-conspirator in 
the accomplishment of the purpose in which they 
are all at the time engaged; see — ‘Pettibone v. 
United States’, (1893) 37 Law Ed 419 (P). 

(18) The use of the words "in furtherance" 
suggests that S. 34 is applicable also where the 
ict actually done is not exactly the act jointly 
intended by the conspirators to be done, other¬ 
wise, the words would not be needed at all. The 


common intention can be to* do one- act andj 
another act can be done in furtherance of the 
common intention. It mdy be a preliminary act 
necessary to be done before achieving the common 
intention; or it may become necessary to do it 
after achieving the common intention or it may 
be done while achieving the common intentiaa 
Going to the spot in a motor car is an act in 
furtherance of the common intention to commit a 
crime there; but if while going there the driver 
runs over and kills a pedestrian, the collision is. 
merely incidental and the ru nnin g over of the 
pedestrian is not in furtherance of the common 
intention. If, however, a conspirator who wishes 
to commit a crime involving violence against X 
is impeded by Y and throws Y aside in order to 
get at X, the attack upon Y is made in further¬ 
ance of the common intention; see Russell on 
Crime, pages 557 and 558. 

(19) If the conditions mentioned in S. 34 are 
fulfilled, then each of the persons or conspirators 
is responsible for the whole criminal act done by 
all of them. If A and B do a criminal act fat 
furtherance of their common intention, each of 
them is guilty of that offence of which he would 
have been guilty if he alone had done the whole 
criminal act. The law makes no distinction bet¬ 
ween them or between the parts played by them 
in doing the criminal act; each is guilty of the 
same offence. If S. 34 applies, it is impossible to 
convict the conspirators of different offences. 

(20) Now is the time to consider the result or 
effect of the criminal act done by the conspirators 
because now the Court has to decide what offence 
each of the conspirators has committed. The 
nature of the offence committed by an accused 
depends upon the act done by the accused and 
the effect produced by it and the sole object of ; 
S. 34 is to lay dpwn what act will be deemed to; 
be done by the conspirators. The section is not; 
a punitive section and does not enact a rule cfj 
evidence. It enacts a common law principle ofj 
substantive law. If A and B act in concert and* 
do a criminal act, it makes A liable for all the- 
acts done by him and by B. It makes him liable 
not out of necessity (because it cannot be deter¬ 
mined which act was done by A and which act by 
B» but because the law considers him as the doer 
of the whole act. Even if it is ascertained which 
act was done by him and which act by B, the 
law makes each of them responsible for the whole- 
act. The law considers them as one unit and’ 
the criminal act, as done by that unit, and makes 
the unit punishable regardless of the question, 
which member of it did which act. Just as when, 
a man assaults another, his guilt does not depend! 
upon whether he assaults him with the right 
hand or with the left hand; so also when a unit 
consisting of a number of persons A, B etc. com¬ 
mits an offence in furtherance of its intention, 
it does not matter whether A commits the 
offence or B commits it and the unit, that is all 
the persons, are held guilty of it. It may be said* 
that S. 34 dispenses with the necessity of ascer- • 
taining what are the respective acts done by thep 
various conspirators. 

(21) All that remains to do is to find out the 
offence constituted by the whole criminal act (done 
by all the conspirators); each conspirator is to 
be convicted of it. If the nature of the offence* 
depends on a particuar intention or knowledge, the 
intention or knowledge of the actual doer of the 
criminal act is to be taken into account. What 
intention or knowledge will decide the nature of 
the offence committed by him and the others wilJ 
be convicted of the same offence because, as point* 
ed out above, they cannot be convicted of a dif¬ 
ferent offence. The intention of the actual door 
must be distinguished from the common intention' 
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as already pointed out. It is an ingredient of the 
offence said to be constituted by the criminal act. 
It is a personal matter. When an offence requires 
a particular intention that intention must be 
harboured by the person doing the physical act. 
That the intention must be of the person doing 
the act is laid down in the definitions of • the 
offences themselves. When A is made responsible 
for an act done by B, the nature of the offence 
must necessarily depend upon the intention of B, 
when A himself has not done an act there can¬ 
not arise any question of his intention for that 
act. Though the intention of the actual doer is 
to be distinguished from the common intention, 
the intention must not be foreign to or inconsis¬ 
tent with the common intention. It must be con¬ 
sistent with the carrying out of the common in¬ 
tention, otherwise the criminal act done will not be 
in furtherance of the common intention. If A and 
B strike X with lathis and one blow causes death, 
and the others only pain, the offence constituted 
by the infliction of the fatal blow depends on 
the intention or knowledge of the actual assailant 
who dealt it and the offence constituted by the 
infliction of the other blows is simply that of S. 323, 
Penal Code. If the person who inflicted the fatal 
blow had the intention mentioned in S. 300, Penal 
Code, the offence committed by the infliction of 
that blow is punishable under S. 302, Penal Code 
and both A and B will be guilty of it (and also 
of S. 323, even if they cannot be sentenced for it 
in addition). It is not at all necessary to find out 
who inflicted the fatal blow; all that is necessary 
to find out is with what intention or knowledge 
it was inflicted, whomsover inflicted it. 

(22) Section 34 makes it quite clear that the 
liability of all the conspirators is for the crimi¬ 
nal act actually done and not for the common 
intention, e.g., the act jointly intended by them. 
Nothing can be clearer than this and one has 
only to read S. 34 to know it. What the common 
intention was. is therefore not to be considered 
at all in deciding for what the conspirators are 
liable. The section does not punish the conspira¬ 
tors for the act jointly intended by them; it 
punishes them for the act actually done. Even if 
A and B formed a common intention to cause 
simple or grievous hurt and the simple or grievous 
hurt caused by them resulted in death, they will 
be liable for causing the death. A person who 
causes grievous hurt can be punished under S. 302 
or 304, Penal Code if the hurt brings about death. 
It is often forgotten that one who fractures skull 
bones can be punished under S. 302 or 304, Penal 
Code if death results from the fracture. When 
A, intending to kill B, hits him on the head and 
he dies, he only breaks the skull bones; the nature 
does the rest and extinguishes the life. So even 
when he intends to kill he only fractures the skulL 
It is, therefore, quite illogical to argue that the 
conspirators should be convicted under S. 325, 
Penal Code only because the common intention 
was to cause grievous hurt, even though the 
grievious hurt results in death. In the case of 
— AIR 1953 All 203 (F)’ it was said at page 207: 
"In the absence of any definite evidence that 
the intention of giving the beating was con¬ 
fined to causing simple hurt or grievous hurt or 
an injury likely to cause death, the presump¬ 
tion of intention drawn from the nature of the 
injury actually caused remains unshaken." 

The learned Judge has not explained why, even if 
the common intention was to cause grievous hurt, 
when it resulted in death, the offence of murder 
was not committed by the conspirators. With 
great respect we would point out that the Inten¬ 
tion that is an ingredient of the offence of S. 300, 
Penal Code has been confused with common in¬ 
tention. The learned Judge on page 207 writes 
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that if the common intention was to cause simple 
hurt or grievous hurt, the mere fact that actually 
an injury that is sufficient in the ordinary course 
of nature to cause death has been caused would 
be immaterial and the conspirators who did not 
cause the fatal injury would be guilty not of 
murder but of causing simple or grievous hurt as 
the case may be. The reason for this is said to be 
that the fatal injury would be deemed to have 
been caused accidentally or in excess of the com¬ 
mon intention. Of course, if an act is done acci¬ 
dentally S. 34 may not apply because it may not be 
held to be in furtherance of the common intention. 
If the common intention is exceeded, it only means 
that the act done v/as not in furthersuice of it. 
Therefore the real point is not that the conspi¬ 
rators are punished for the act jointly intended by 
them, but that they are punished for the criminal 
act actually done, provided it is in furtherance of 
their common 'intention. If there is a common 
intention to cause grievous hurt and grievous hurt 
is caused, the result or effect of the grievous hurt 
is quite immaterial. If it results in death, it does 
not mean that the grievous hurt was not caused 
in furtherance of the common intention. When 
the nature of the offence is to be ascertained, the 
act done and the effect produced both must be 
taken into account; so if grievous hurt is caused 
and that brings about death, the conspirators may 
be guilty of murder or culpable homicide if the 
necessary intention or knowledge existed. 

(23) In the case of — ‘Nazir (A)* the common 
intention of the conspirators was to abduct and 
to give a beating with a ‘tabor and a lathi and 
they were convicted under S. 302 for killing a 
man. In — ‘Pettibone v. United States’, (P), 
Brewer, J. in his dissenting judgment, said, on 
page 425: 

"Parties combine to break into a house and 
commit burglary; while engaged in the commis¬ 
sion of that offence, resistance being made, one 
of the party kills the owner of the house, can 
there be a doubt that they are all guilty of 
murder, although murder was not the purpose 
of the combination, and was not in the thought 
of any but the single wrongdoer? In other 
words they who did not intend murder, who did 
not know that murder was, in fact, being com¬ 
mitted, are ruled to be chargeable with the in¬ 
tent to commit murder, and to be guilty of that 
offence because they were engaged at the time 
in an unlawful undertaking, and the murder was 
committed in carrying that undertaking into 
execution." 

When Betts and Ridley agreed to way-lay and rob 
A after pushing him down and went to the place 
where he was to be found and Ridley remained 
in the car while Betts alighted, waylaid A and 
struck him a violent blow on the head, as a result 
of which he was rendered unconscious and died 
soon after, it was held that both Betts and Ridley 
were guilty of murder; see — ‘R. v. Betts and Rid¬ 
ley 1 , (M). If A and B agree to assault C with their 
fists and C is killed by a chance blow of the 
fist from either of them, both are guilty of cul¬ 
pable homicide, vide — ‘R v. Caton\ (O). 

A similar case is — *R v. Harrington’, (Q) 6 Mews, 
Digest, Col. 328 (Sic) (1852-5 Cox C C 231 cited in 
4 Mew’s Digest CoL 1122), which lays down that if 
two or more persons go out together with a pur¬ 
pose to commit a breach of the peace and in the 
course of the accomplishment of that common 
design, one of them kills a man the other also is 
guilty of man slaughter. In — ‘R. v. Macklin*, 
(1838) 2 Lewin C. C. 225 (R), Baron Alderson said 
in his charge to the jury: 

"It is a principle of law that if several persons 
act together in pursuance of a common intent, 
every act done in furtherance of such intent 
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by each of them is. in law. done by all_The 

jury must determine whether all these persons 
had the common intent of attacking the con¬ 
stables — if so. each of them is responsible for 
all the acts of the others done for that purpose; 
and if all the acts done by each, if done by one 
man. would, together show such violence and so 
long continued, that from them you would infer 
an intention to kill the constable, it will be 
murder in them all.” 

In — ‘Loyd v. U. S:*. (1392) 35 Law Ed 1077 (S» 
it was held that if a number of persons agree to 
commit, and enter upon the commission of a 
crime which will probably endanger human life 
such as robbery-, all of them are responsible foi 
the death of a person that easues as a conse¬ 
quence. In — ‘State v. Hira Dubey’, AIR 1952 
Pat 135 (T>, two persons anned with lathis pur¬ 
sued a victim and gave him several blows one oi 
which proved fatal and both were convicted of 
murder. 

(24) Section 34 has to be interpreted in confor¬ 
mity with the English law; see — ‘AIR 1925 PC 1 

(C)’ at p. 4. The interpretation that we have placed 
upon the various expressioas used in the section is 
in conformity with the English law. According to 
Russell on Crime. 10th edn., page 1855, the true 
rule of law is that 

“where several persons engage in the pursuit of a 
common unlawful object, and one of them does 
an act which the others ought to have known 
was not improbable to happen in the course of 
pursuing such a common unlawful object, all are 
guilty.” 

The rule laid down by Kenny in his “Outlines of 
Criminal Law v . 15th edn. page 161. is : 

“if several persons act together in pursuance of 
a common intent, every act done in furtherance 
of it by anv one of them is in law done by all.” 
Hence if'persons have agreed to wavby a man and 
rob him and if they come together for the purpose 
armed with deadly weapons and one of them 
happens to kill him. every member of the gang 
is held guilty of murder”. 

(25) Applying the law as expounded above to 
the facts of the instant case, we find that S. 34 
applies and that the appellant and his sons all 
committed the offence of S. 302. Penal Code. They 
formed the common intention of assaulting Majid 
with lathis. The appellant gave the order and 
he and his sons at once, in concert, attacked him 
with lathis. Each of the assailants shared the 
intention to beat with the others. Not only each 
had the intention to beat Majid, but each also 
acted in concert with the same purpose in view 
It does not matter in the least if they formed 
the common intention immediately before beating 
Maiid. All the blows inflicted by all were in¬ 
flicted in furtherance of the common intention. 
The result of all the acts done by all was the 
commission of the offence of murder: all of them 
are therefore, responsible for the murder. The 
appellant was. therefore, rightly convicted under 
s. 302. Penal Code. His conviction under Ss. 323 
and 447. Penal Code was also correct. 

(26) We maintain the appellant’s conviction and 
sentence and dismiss his appeal. 

(27) Leave for appeal to the Supreme Court is 

refused. . . 

a /k s. Appeal dismissed. 
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MALIK C. J.: The assessee was the proprietor 

of a big estate known as Saharanpur Estate. He 
was assessed to Income tax on all kinds of Income 
and as regards several items there was a dispute 
whether the income derived from those sources 
was agricultural income which was exempt from 
Income tax. We are concerned in this case only 
with a sum of Rs. 12046/-, which the Appellate 
Assistant Commissioner of Income-tax held was 
not Agricultural Income and was thus liable to 
be included in the total income of the assessee 
for purposes of payment of Income tax. The 
Tribunal, however, in a short order dated 31-8- 
1946, held that it was Agricultural Income and m 
was exempt from Income tax. The Commissioner 
filed an application under S. 66(1). Income-tax 
Act which was granted and the following ques¬ 
tion of law was formulated for decision by this 
Court; 

“Whether in the circumstances of the case, the 
sum of Rs. 12.046/- being fees collected from 
owners of cattle for allowing them to graze 
on forest lands covered by jungle and grass 
(admittedly of spontaneous growth) is exempt 
as agricultural income within the meaning of 
S. 2, Income-tax Act?” 

(2) The statement of the Case is rather brief 
and the only facts that appear therefrom are 
mentioned in the question itself. The appellate 
order of the Tribunal, dealing with this point, 
is quoted in full in the Statement of the case 
and that too does not give the facts in details. 

(3) All that we can gather from the appellate 
order and the statement of the case is that the 
assessee owns a big estate, part of which is forest 
land, that in the forest land there is grass of 
spontaneous growth, that ov/ners of cattle are 
allowed to graze on payment of a fee and that 
this fee which is known as grazing dues comes 
to Ps. 12,046/-. On these facts we are asked to 
decide the question, whether these grazing dues 
are agricultural income or not. 

(4) Section 2, sub-section (1), Income-tax Act, 
defines 'agricultural income’ as follows: 

“(a) any rent or revenue derived from Ian® 
which is used for agricultural purposes, and is 
either assessed to land-revenue in the taxable 
territories or subject to a local rate assessea 
and collected by officers of Government as suen. 

(b) any income derived from such land by 

(i) agriculture, or 

(ii) the performance by a cultivator or r pcel ; 
of rent-in-kind of any process ordinaluy 
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employed by a cultivator or receiver of rent- 
in-kind to render the produce raised or 
received by him fit to be taken to market 

or - 

(iil) the sale by a cultivator or receiver of 
rent-in-kind of the produce raised or received 
by him, in respect of which no process has 
been performed other than a process of the 
nature, described in sub-clause (ii>; 

(c) any income derived from any building owned 
and occupied by the receiver of the rent or 
revenue of any such land, or occupied 
by the cultivator, or the receiver of 
rent-in-kind, of any land with respect to which, 
or the produce of which, any operation men¬ 
tioned in sub-cls. (ii) and (iii) of cL (b* is carried 

on: , 

Provided that the building is on or in the 
immediate vicinity of the land, and is a 
building which the receiver of the rent or 
revenue or the cultivator or the receiver of the 
rent-in-kind by reason of his connection with 
the land, requires as a dwelling house, or as a 
store-house, or other out-building;” 

Section 4, sub-section (3), clause (viii) exempts 
agricultural income from being included in the 
total income of an Assessee for purposes of 
assessment of Income-tax. The result of this ex¬ 
emption of all agricultural income from being 
included in the total income for purposes of 
Income-tax has been that there has arisen frequent 
controversy whether a particular income was 
agricultural income or not. 

(5) As regards the income from forest trees 
of spontaneous growth, without the intervention 
or human agency, the law has now been settled 
by a decision of the Judicial Committee in — 
‘Mustafa Ali Khan v. Commr. of Income-tax, U. P. 
Ajmer and Ajmer Merwara’, AIR 1949 PC 13 
(A). The question formulated for the decision of 
the Oudh Chief Court from whose judgment the 
appeal went to the Privy Council, was as follows: 
“Whether income from the sale of forest trees 
growing on land naturally and without the 
intervention of human agency, even if the land 
is assessed to land-revenue, is agricultural in¬ 
come within the meaning of section 2 (l)(a) 
of the Income-tax Act, and as such exempt from 
income-tax under section 4 (3) (viii) of the Act?” 
(See —‘Mustafa Ali Khan v. Commr. of Income- 
tax, U. P. and C. P.\ AIR 1945 Oudh 44 (B)). 

The Oudh Chief Court having decided against 
the assessee, the matter was taken up to the Judicial 
Committee which held that the income was not 
agricultural income. In the course of the judg¬ 
ment, their Lordships made the following 
observations, dealing with the question as to the 
meaning to be ascribed to the word 'agriculture': 
“( 1 ) that in their opinion no assistance is to be 
got from the meaning ascribed to the word 
‘agriculture’ in other statutes and 
(2) that, though it must always be difficult to 
draw the line, yet, unless there is some measure 
of cultivation of the land, some expenditure of 
skill and labour upon it, it cannot be said to 
be used for agricultural purposes within the 
meaning of the Income-tax Act.” 

The income in that case was derived from the 
sale of trees described as 'forest trees growing on 
land naturally’ and the case had throughout 
proceeded upon the footing that there was no¬ 
thing to show that the assessee was carrying on 
any regular operation in forestry or arboriculture. 
The jungle frofh which trees had been cut and 
sold was of spontaneous growth. Their Lordships 
held that it was not agricultural income. The 
second point decided in that case was that 


“exemption is conferred, and conferred indelibly, 
on a particular kind of income and does not 
depend on the character of the recipient.” 

And again 

“ ‘the result in their Lordships* opinion is to 
exclude ‘agricultural income’ from the scope of 
the Act howsoever or by whomsoever it may be 
received.” 

These ocservations had been made by the Board 
in — ‘Commr. of Income-tax, B. & O. v. Kameshwar 
Singh*, AIR 1935 PC 172 (C). The portions quoted 
above were quoted by their Lordships from that 
judgment and their Lordships went on to observe: 
•‘Enough has been said to show that the distinc¬ 
tion sought to be made between rent received 
by a mortgagee ‘in lieu of interest’ and rent 
received by him but applicable by him, 'inter 
alia’ in satisfaction of interest cannot be main¬ 
tained.” 

(7) The question whether income from trees of 
spontaneous growth is or is not ‘agricultural 
income* has, therefore, been set at rest by the 
decision of the Judicial Committee in ‘Mustafa 
Ali Khan's case (A)’ and in several other cases 
which their Lordships quoted with approval; for 
example, — ‘Gangadhara Rama Rao v. Commr. 
of Income-tax, Madras’, AIR 1947 Mad 157 (D) 
— ‘Benov Ratan v. Commr. of Income-tax, U. P. 
C. P. and Berar’, (1947) 15 ITR 98 (All) (E). In 
Benoy Ratan Banerji’s case (E)’ this Court 
observed: 

“We are entirely satisfied that, being trees of 
spontaneous growth, to the production of which 
the assessee has made no contribution by way 
of cultivation, no question can arise either of 
the land on which they grew being ‘used for 
agricultural purposes’ or of the trees themselves 
and the income they produced being the result 
of ‘agriculture’.” 

(8) Learned Counsel for the Department has 
strongly relied on these decisions and has urged 
that income from grass which spontaneously 
grew in a forest must be deemed to be of the 
same nature and there was no real difference bet¬ 
ween trees of spontaneous growth and grass of 
spontaneous growth. There is, however, to our 
minds, a vital difference on which their Lordships 
of the Judicial Committee were not called upon 
to pronounce an opinion. Trees, unless they are 
cultivated, if we may use that phrase, or grown, 
would not be normally deemed to be a part of 
agricultural operations of an agriculturist. The 
sale of timber which entitles the purchaser to cut 
the trees and remove the wood and sell it is not 
a part of agricultural operations. 

% It is possible to conceive of a case where, in¬ 
stead of growing crops, a person undertakes to 
spend money and labour in growing trees on a 
plot of land assessed to land-revenue or local 
rates. This might be • an agricultural operation. 
We, however, do not express any opinion on the 
point, as the point does not arise in this case 
& is not a question on which we are called upon 
to give an answer, but there can be no doubt 
that trees growing spontaneously on forest land 
cannot be deemed to be a part of agricultural 
operations. 

(9) Rearing of cattle, however, is intimately 
connected with agriculture and can be deemed to 
be a part thereof. If land is, therefore, used 
for pasturage, it cannot be said that it is so 
divorced from agricultural operations that the 
income derived therefrom cannot be said to be 
agricultural income. No doubt the assessee deriv¬ 
ing income has not spent either labour or money 
to grow the grass, but labour and money are 
certainly spent by the agriculturists whose cattle 
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graze on the land and as the income is derived 
lrom them for the right to graze their cattle on 
the land, according to the observations of their 
Lordships in ‘Maharajah of Darbhanga’s case (C)' 
which was followed in ‘Mustafa Ah Khan’s case 
(A)’. 

“The exemption is conferred, and conferral 
indelibly on a particular kind of income and 
does not depend on the character of the 
receipient.” 

(10) The question whether income from pastu¬ 
rage is agricultural income came up for decision 
before the Calcutta High Court in — ‘Emoeror 
v. Probhat Chandra AIR 1924 Cal 658 (F>. No 
doubt the point was conceded yet both the learned 
Judges, Rankin J., and Page, J., expressed their 
opinion. Rankin J., said 

“The question as regards income from pasturage 
is not now in dispute, and I agree with the 
Commissioner and the learned Vakil who 
appears for the crown in thinking it to be reaso¬ 
nably plain that income from pasturage is 
‘derived from land which is used for agricultural 

purposes' ....In the circumstances that such 

income is derived from fees realised from 
graziers who graze their cattle in the forest 
areas and waste lands there is nothing to render 
inapplicable the definition of 'agricultural in¬ 
come* contained in clause (a).” 

Page, J., said: 

“The Commissioner has held that income derived 
from pasturage is not assessable to income-tax 
on the ground that it is 'agricultural income’ 
within sections 2 and 4 of the Income-tax Act. 
The Crown does not now dispute the correct¬ 
ness of the Commissioner's decision on this 
point with which I agree.” 

(11) The same view was taken by a Full Bench 
of the Nagpur High Court in — ‘Mahendralal v. 
Commr of Income-tax, C. P. and Berar Nagpur’, 
AIR 1952 Nag 205 (G) and we are in full agree¬ 
ment with the judgment of the Acting Chief 
Justice, that if the cattle that graze on the land 
are cattle commonly used for agricultural pur¬ 
poses, the land is being used for agricultural pur¬ 
poses. Dealing with this question the learned 
Judge said: 

“The cattle eat it, and it is not so much the 
product of the soil which is the agricultural 
purpose but the rearing and management of the 
livestock. I conceive that land which is oc¬ 
cupied for a dairy farm in a rulal area would be 
such land even though nothing is grown on it 
and only buildings are there. So also would- bg 
land leased out to a person who conducts agri¬ 
cultural operations on a large scale, for the 
housing and tethering of his agricultural live¬ 
stock. 

A distinction has to be drawn between the 
land and the purpose for which the land is 
used. The land need not be agricultural land 
in the sense that it must grow a crop. It can 
be any land which is used for an agricultural 
purpose, and the income can be any rent or 
revenue derived from such land. When the 
agricultural purpose is the growing of a crop 
then there must be some element of skill and 
labour expended upon it, but when the pur¬ 
pose is the management of livestock we are 
not concerned with the product of the soil. The 
human agency element must still be there. There 
must be skill and labour in the management of 
the stock but not upon the land. The land 
in such a case is incidental to the main 
purpose” 


If we may say so with respect, we are in full 
agreement with the observation quoted above. 

(12) Reliance has been placed on hehalf of the 
Commissioner of Income-tax on a decision by 
this Bench in — ‘Pratap Singh v. Commr. of 
Income-tax, U. P. C. P., and Eerar and Lucknow’ 
AIR 1952 Ail 845 (H). In that case the question 
was not about income from pasturage. The income 
in that case, as in ‘Mustafa Ali Khan’s case, (A)’ 
was from trees in a forest of spontaneous growth. 
It was. however, urged that ‘Mustafa Ali Khan’s 
case (A)’ did not apply as in that case human 
skill and labour were being used in watering, 
pruning and protecting the trees and it was said 
that that amounted to agricultural operations. 
We pointed out that there was nothing to show 
that the assessee had been watering, pruning and 
protecting the trees. All that appeared that the 
assessee had done was that some weeding opera¬ 
tions had been carried on, and we held that 
mere weeding, care and preservation of the trees 
of spontaneous growth was not agricultural 
operation. We followed, as we were bound to 
follow and quoted the decision of their Lordships 
in ‘Mustafa Ali Khan’s case (A)’ that 
"for income to be agricultural income, the essen¬ 
tial element that must exist is that there 
should be ‘some measure of cultivation of the 
land ’ or ‘some expenditure of skill and labour 
upon it’.” 

These observations must, however, be confined 
to the facts of that case. Income derived from 
trees would not normally be agricultural income 
and to bring it in the category of agricultural 
income it may be necessary for the assessee to 
establish that such use was being made of the 
land and human skill, labour and money were 
being spent on it so that the income may be 
deemed to be agricultural income, when normally 
it would not be so. 

(13) In the case before us, the pasturage or 
land used for grazing of cattle normally used for 
agricultural purposes, is an agricultural activity 
and it is not necessary to spend money, human 
skill and labour to make it agricultural. We may 
point out that we do not propose to express any 
opinion on the question whether income from 
every kind of trees not of spontaneous growth 
but on the growth of which labour and money 
have been spent is ‘agricultural income’, as the 
point does not arise in this case. 

(14) The result, therefore, is that our answer] 
to the question is in the affirmative. 

(15) The assessee is entitled to his costs which 
we assess at Rs. 400/-. 

A/V.R.B. Answer accordingly. 
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V. BHARGAVA AND CHATURVEDI JJ. 

A. C. Gilbert and others, Applicants v. Re¬ 
gistrar, High Court of Judicature, Allahabad 
and others, Opposite Parties. 

Civil Misc. Writ No. 105 of 1953, D/- 6-5-53. 
(a) Constitution of India, Art. 226 — Issue 
of writ of mandamus. 

A writ of mandamus only issues to a 
public authority or a holder of a public 
office not to act contrary to any provision 
of a statute in the capacity of such holder 
of public office. No such wjit can issue 
against a person, whether an individual or 
a juristic person, who purports to exercise 
a right by virtue of a claimed title to a 
certain property. (Para 4) 
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Moreover, essentially the purpose for 
•which a ‘mandamus’ exists is to ensure 
that justice is done in all cases where there 
is a specific legal right, and no specific 
legal remedy exists. For the enforcement 
of such rights, it is issued as a rule only 
in those cases where there is no legal re¬ 
medy of an equally convenient, beneficial 
•and effectual nature. Hence, no application 
lor the issue of a writ of mandamus is 
maintainable if adequate relief is obtain¬ 
able by the applicant by any other process 
of law. AIR 1951 All 1 (FB); AIR 1951 All 
746 (FB), Foil. (Para 5) 

(b) Constitution of India, Art. 226 — Issue 
of writ of prohibition. 

A writ of prohibition only issues against 
a judicial or quasi-judicial tribunal in 
order to restrain it from exercising juris¬ 
diction not vested in it. (Para 4) 

(c) Constitution of India, Art. 226 — Dispute 
about title — Writ of mandamus — Practice. 

Where a dispute exists about the title 
to a property which requires investigation 
of facts and recording of evidence, that can 
only be done appropriately by the Civil 
Court in a regular suit. The High Court 
will in such a case refuse to issue any writ 
•of mandamus. For, it ordinarily decides 
applications for issue of writs under Art. 
226 of the Constitution on the basis of 
affidavits only and, in such cases, the ap¬ 
plications have to be decided only on 
admitted facts. (Para 7) 

S. N. Misra, for Applicants; A. K. Kirty and 
Junior Standing Counsel, for Opposite Parties. 

■CASES CITED: 

<A) (’51) AIR 1951 All 1: 1950 All LJ 767 (FB) 
(B) (’51) AIR 1951 All 746: 1951 All LJ 576 
(FB) 

V BHARGAVA, J.: This is an application 
in which the prayer is for issue of writs in the 
nature of prohibition and mandamus against 
the opposite parties, the Registrar, High Court 
•of Judicature, Allahabad, the State of Uttar 
Pradesh and three individuals, viz. Rev. R. 
W. Matheson, Dr. A. Ralla Ram and Rev. Ken- 
oath Masih. The applicants are Christians 
residing at Allahabad & claiming to be the mem¬ 
bers of the congregation entitled to worship ini 
St Andrew’s Church, Allahabad. It is alleg¬ 
ed that opposite parties nos. 1 and 2 are inter¬ 
fering with the right of the applicants to hold 
•their meetings for prayers in the Church at 
the instigation of and with the connivance of 
opposite parties nos. 3, 4 and 5. The applicants 
claimed that this act of the opposite parties 
interferes with the fundamental right of the 
applicants to maintain their religious institu¬ 
tion, St. Andrew’s Church, Allahabad, for re¬ 
ligious purposes. In support of these allega¬ 
tions affidavits were filed on behalf of the 
applicants and, on service of notice, Rev. R. W. 
Matheson, opposite party no. 3, filed two coun¬ 
ter-affidavits. A rejoinder affidavit has been 
filed on behalf of the applicants and certain 
•documents have been appended to this rejoin¬ 
der affidavit. 

(2) The facts, as they appear from these vari¬ 
ous affidavits, are that this church came into 
existence some time about the middle of the 
19th century. According to the applicants, the 
church was a United Presbyterian Church 
"which was consecrated and started with funds 
contributed by members of the Presbyterian 


Congregation and by private persons who, be¬ 
fore the construction of the church, used to 
worship in Katra and Jumna Mission Churches. 
The church was constructed under the super¬ 
vision of Rev James Williamson who was a 
Minister of the Church of Scotland. Accord¬ 
ing to the opposite parties, the church was 
constructed by Rev. James Williamson not on 
behalf of the Presbyterian Congregation of Alla¬ 
habad but on behalf of the Government though 
public subscriptions were also raised. After 
the construction of the church, according to the 
opposite parties, its management was handed 
over by the Government to the Church of Scot¬ 
land which also constructed certain ancillary 
buildings. The church, all the time, continued 
to belong to the Government whereas the ancil¬ 
lary buildings belonged to the Church of Scot¬ 
land. The case of the applicants is that they 
have all through been saying their prayers 
in this church without any appreciable break 
until 11-1-1953; whereas the opposite parties 
alleged that the use of tins church for purposes 
of prayers was given up about 30 years ago 
and since then the church has been lying desert¬ 
ed. Their case is that it was only in 1947 
'that these applicants wanted to get possession 
of this church to start prayers therein. This 
was resisted by the authorities of the church 
of Scotland in India but the applicants did 
manage to use the church. The opposite parties 
have denied that the church was consecrated. 

(3) Rev. R. W. Matheson, opposite party no. 
3 in his affidavit, has stated that there is no 
law in the Church of Scotland by which an 
ecclesiastical building cannot be used for secular- 
purposes and that the authorities of the Church 
of Scotland had renounced their rights in this 
church in favour of the High Court. The re¬ 
maining property, which is ancillary to St. 
Andrew's Church, has been claimed as the 
property of the Church of Scotland and it has 
been contended that, in order to acquire it, 
tho Government have to pay proper and ade¬ 
quate compensation to the authorities of the 
Church of Scotland. It appears that possession 
over this property is already with the Govern¬ 
ment and the possession came with the con¬ 
sent of the authorities of the Church of Scot¬ 
land. From all these facts, it would appear 
that the real dispute between the parties is as 
to the rights which the applicants and the 
authorities of the Church of Scotland had in 
this church. According to the applicants, the 
church was consecrated and they had a right 
to use it in perpetuity for their religious pur¬ 
poses. According to the authorities of the 
Church of Scotland, the church itself 
was the property of the Government 
and the Church of Scotland had merely 
the right to use it for religious purposes ac¬ 
cording to the usage of their Church which 
permitted subsequent use of the properties for 
secular purposes also. Opposite parties nos. 1 
and 2 have purported to exercise rights in the 
church and the ancillary properties by virtue of 
the transfer in their favour by the authorities 
of the Church of Scotland, renouncing their 
rights in the church. It is only in the case of 
properties ancillary to the church that a- claim 
has been put forward on behalf of the autho¬ 
rities of the Church of Scotland that they are 
entitled to proper and adequate compensation. 

(4) There has not been any acquisition of 
the property by the State of Uttar Pradesh or 
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th° Registrar of the High Court by virtue of 
the Official capacity as the State of Uttar 
Pradesh or the Registrar of the High Court 
the use of the church by the Government bv 
vmue of their purported right of ownership 
is admitted by tiie authorities of the, Churcn 
of Scotland through Rev. James Williamson. 
It would thus appear that the writ, in tnis 
case, is sougnt. against action which is being 
taken by opposite parties nos. 1 and 2 not by 
virtue of their public capacity or office as the 
State of Uttar Pradesh or the Registrar of the 
High Court but in tneir capacity of claimants 
as owners of this property who are entitled to 
use this property alter the renouncement of 
the rights of the Church of Scotland who was 
using it until recently. The applicants in their 
affidavits, have nowhere clearly stated that 
the act of interfering with the exercise of 
their rights in the church committed by oppo¬ 
site-parties nos. 1 and 2 was committed by 
virtue of their public capacity or office. A 
writ of mandamus only issues to a public 
authority or a holder of a public office not to 
act contrary to any provision of a statute in 
the capacity of such holder of public office. 
No such writ can issue against a person, whe¬ 
ther an individual or a juristic person, who 
purports to exercise a right by virtue of a 
claimed title to a certain property For such 
acts, there never has been the practice of issu¬ 
ing any kind of writ. In the application, the 
applicants have mentioned writs of the nature 
of prohibition and of the nature of mandamus. 
On the face of it. there can be no question of 
issuing a writ of prohibition as a writ of pro¬ 
hibition only issues against a judicial or 
quasi-judicial tribunal in order to restrain it 
from exercising jurisdiction not vested in it. 
On the facts given in the various affidavits in 
this case, there is not even a suggestion that 
the Registrar of the High Court or the Slate 
of Uttar Pradesh is acting in the capacity of 
a judicial or quasi-judicial tribunal. If any 
writ at all could issue, it could only be a writ 
of mandamus and, as we have already said, 
a writ of mandamus only issues as a direc¬ 
tion to a public authority or to a holder of a 
public office to restrain that public authority 
or the holder of that office from acting con¬ 
trary to any provision of a statute in that 
capacity. In this case, there being no allega¬ 
tion that any act is being committed by any 
of the opposite parties in the capacity of a 
public authority or the holder of a public 
office, no writ of mandamus can at all issue 
and the application must fail on this prelimi¬ 
nary ground. 

(5) Besides, there is a second reason why 
this application cannot be entertained. Even if 
a writ of mandamus could issue, this does 
not appear to us to be an appropriate case 
where this Court should exercise its discre¬ 
tionary powers of issuing a writ of manda¬ 
mus. In —‘Indian Sugar Mills Association v. 
Secretary to Government, Uttar Pradesh, 
Labour Department. Lucknow*, AIR 1951 All 
I (FB) (A), a Full Bench of this Court laid 
down : 

“The powers under this Article should be 
sparingly used and only in those clear cases 
whero the rights of a person have been 
seriously infringed and he has no other ade¬ 
quate and specific remedy available to him.** 
These remarks were made by the Full Bench 
When dealing with an application for issue of 


the writ of mandamus. The principles, which 
should govern issue of a writ of mandamus 
were furtner explained by another Full Bench 
oi this Court in —the Asiatic Engineering Co 
v. Achhru Ram*, AIR 1951 All 746 (FB) (B)‘ 

In that case, the Full Bench held : 

“The terms of Article 226 of the Constitu¬ 
tion are very wide. They enable this Court 
to issue, in suitable cases, wits, directions w 
or orders including the writs of habeas ^ 
corpus, certiorari, prohibition, mandamus and 
quo warranto for the enforcement of any of 
the rights conferred by Part III of the Con¬ 
stitution and for any other purpose. It 
strikes us that the fact that the Consti¬ 
tuent Assembly has vested this Court with 
much vast powers imposes a heavy respon¬ 
sibility upon it to use them with circums¬ 
pection. We must not be understood to 
suggest that, in a suitable case, this Court 
will be hesitant in issuing the appropriate 
writ, order or direction nor must we be 
understood to lay down that there is any 
universal or general principle which governs 
the grant or refusal of the writs, orders or 
directions referred to above.** 

Explaining the writ of mandamus, the Full 
Bench remarked : 

“Shortly put, it is a writ which compels a 
person to perform a duty the law has im¬ 
posed upon him and it can be used to order 
things to be done as well as not to be done. 
The issue of this writ is entirely discre¬ 
tionary with the Court, and this being so, 
it is, in our opinion, open to a Court to 
refuse it in cases where, for example, a 
Court of equity would, in 'the exercise of a m 
sound discretion, refuse to lend its protec¬ 
tion. Essentially, the purpose for which a 
•mandamus’ exists is to ensure that justice 
is done in all cases where there is a speci¬ 
fic legal right, and no specific legal remedy 
exists. For the enforcement of such rights, 
it is issued as a rule only in those cases 
where there is no legal remedy of an equal¬ 
ly convenient beneficial and effectual nature.** 
Subsequent to these decisions of this Court, 
the Court has framed a rule for its guidance 
in deciding applications for issue of writs 
under Art. 226 of the Constitution. This rule 
numbered as Rule 6 of Chapter 22 of the 
Rules of the Court lays down that 
“no application under this chapter shall be 
maintainable if adequate relief is obtainable 
by the applicant by any other process of law." 

(6) Applying these principles to the present 
case, it is clear that this application for issue 
of a writ should not be allowed. Obviously, 
the applicants had the alternative remedy of 
instituting a regular suit in a civil court where 
they could obtain a declaration of their rights 
in this church and could ask for an injunc¬ 
tion against opposite parties to refrain from 
interfering with those rights of theirs. Learn¬ 
ed counsel for the applicants has not been 
able to explain to us how this remedy by a 
suit would not have granted to the applicants 
adequate relief or how that remedy would 
not have been equally convenient, beneficial 
and effectual. Learned counsel’s contention was- 
that, if a civil suit had to be filed, the sure 
would have taken a long time for decision* 
that the applicants were holding services m 
this church upto the 11th of January, 1953 % 
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and they were stopped from holding further 
services when they went there on the 18th of 
January, 1953 and that the applicants could 
not have got effectual and speedy relief if 
they had been compelled to resort to a regular 
suit in a civil court. We have not bnen able 
to appreciate the force of this argument. The 
suit could have been instituted as early as 
this application was presented in this Court 
for issue of the writ. In case there was in¬ 
terference with any rights of the applicants 
against which an immediate remedy was re¬ 
quired, the applicants could have got appro¬ 
priate relief by moving the Court for an in¬ 
junction, restraining the defendants in the suit 
from committing or continuing that interfer¬ 
ence. Whether the applicants would have 
been able to satisfy the Court that the issue 
of an interim injunction was justified is an 
entirely different matter. In fact, there was 
a prayer for an interim order in this appli¬ 
cation for issue of writs and that prayer was 
refused by this Court. In any case, the relief, 
which the applicants could get by presenting 
this application to this Court, could have 
been sought by them in the civil court also 
and it could have proved equally efficacious 
and speedy. Consequently, it is clear that 
this is a case where this Court should not 
exercise its discretionary power to issue a 
writ of mandamus. 

(7) There is, in fact, an additional reason 
which makes it undesirable to deal with this 
matter by exercising the power of issuing a 
writ under Art. 226 of the Constitution. As 
the facts set forth above show,.there is con¬ 
siderable dispute between the parties as to 
their title and rights in the property. The 
applicants claim that the church belongs to 
the Presbyterian Congregation of Allahabad 
whereas the opposite parties claim that the 
church belongs to the Government and that 
the Church of Scotland had only certain rights 
in the church. Again, so far as ancillary 
buildings are concerned, the applicants claim 
that the congregation is the owner of those 
buildings also whereas opposite party no. 3 
has alleged that the owner of these ancillary 
.buildings is the Church of Scotland. This is 
a dispute about title which requires investi¬ 
gation of facts and recording of evidence. 
This can only be done appropriately by the 
Civil court in a regular suit. This Court ordi¬ 
narily decides applications for issue of writs 
under Article 226 of the Constitution on the 
basis of affidavits only and, in such cases, 
the applications have to be decided only on 
admitted facts. On admitted facts, this appli¬ 
cation would fail. It would not be at all ap¬ 
propriate for this Court to investigate compli¬ 
cated questions of fact by recording evidence 
when dealing with an application for issue of 
writs under Article 226 of the Constitution. 
It would, therefore, appear that the remedy, 
which has been sought by the applicants, in¬ 
stead of being more convenient and effectual, 
Is really less appropriate than the remedy by 
way of regular suit. 

(8) Considering the circumstances of this 
case, this application cannot be allowed and 
is dismissed with costs. 

A/V.S.B. Application dismissed. 


A. I. R. 1953 ALL. 681 (Vol. 40, C. N. 331) 
MOOTHAM AND GURTU JJ. 

Matwal Chand, Applicant v. District Magis¬ 
trate, Budaun and others. Opposite Parties. 

Civil Misc. Writ No. 54 of 1953, D/- 5-5-1953. 

(a) Constitution of India (1950), Art. 226 — 
Mandamus. 

Sanction to build granted by Executive 
Officer, subsequently revoked by Municipal 
Committee — Municipality urging that 
revocation was justified because the officer 
had sanctioned plan without applying his 
mind to the matter, that the plan was not 
in accordance with bye-laws and that the 
petitioner had obtained sanction by fraud 
and misrepresentation — Held, High Court 
would not examine these matters in the 
proceeding for mandamus under Art. 226. 

(Paras 6, 7) 

Anno: Civil P. C., App. Ill; Constn. cf India, 
Art. 226 N. 11. 

(b) Municipalities — U. P. Municipalities 
Act (2 of 1916), S. 180 — “May” — (Consti¬ 
tution of India (1950), Art. 226). 

Word l ‘may ,, in section has reference to 
sanction and does not control the opening 
words and hence the words “subject to” 
cannot be construed as “notwithstanding” 

— Municipality cannot dispense with bye¬ 
laws framed and sanction plans not in ac¬ 
cordance with these bye-laws — Sanction 
so accorded is invalid and when the muni¬ 
cipality revokes such sanction a petition 
for a writ of mandamus to restrain muni¬ 
cipality from interfering with the construc¬ 
tion cannot succeed: Case law discussed. 

(Paras 6, 7) 

Anno: Civil P. C., App. Ill, Constn. of India, 
Art. 226 N. 11. 

(c) Constitution of India (1950), Art. 13 — 

legislative act of local bodies — High Court 
would if possible support it and would be slow 
to declare it invalid. (Para 8) 

S. B. Jauhari and Ram Lai Anand, for Appli¬ 
cant; Standing Counsel, for Opposite Parties. 
CASES CITED: 

(A) (1899) 68 UQB 560: (1899) 1 QB 444 

(B) (1929) 98 LJKB 20: 1929-1 KB 450 

(C) (’43) AIR 1943 Oudh 292: 44 Cri LJ 725 

(D) (’18) AIR 1918 Bom 139: 42 Bom 629 

(E) (’21) AIR 1921 Bom 439: 45 Bom 797 

(F) (’02) 7 Cal WN 329: 30 Cal 317 

(G) (1398) 67 LJQB 782: (1898) 2 QB 91 
MOOTHAM J.: This is a petition under Article 

226 of the Constitution wherein the petitioner 
prays for the issue of a writ of Mandamus to di¬ 
rect the opposite parties to refrain from interfer¬ 
ing with the further progress of the building by 
the petitioner of a temple. The facts upon which 
reliance is placed by the petitioner can be short¬ 
ly stated. The petitioner is a Sikh who, together 
with a number of other members of his commu¬ 
nity, migrated to India from what is now West 
Punjab at the time of the partition. These per¬ 
sons were provided with accommodation in a mo- 
halla in the city of Budaun which had been pre¬ 
dominantly a Muslim locality. In 1952 the peti¬ 
tioner, in his capacity as Secretary of the “Pun¬ 
jabis Sanatan Dharam Sabha, Budaun” purchas¬ 
ed a vacant plot of land for the purpose of cons¬ 
tructing a temple, reading room and a ‘dharam- 
shala’. On 4-8-1952, he applied under Section 
178, U. P. Municipalities Act, 1916, for permission 
to erect these buildings on the land which he had 
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purchased, and on 5-9-1952. sanction to do so was 
given to him by the Executive Officer on behalf 
of the Municipal Board. Work on the construc¬ 
tion of the temple was begun, and it is said that 
about Rs. 20,000/- has already been spent. 

(2) Immediately to the west of the plot of land 
purchased by the petitioner is a mosque which 
the petitioner says was, at the time he purchased 
the land, partly in ruins and not in use. The 
construction of the temple in close proximity to 
the mosque became a matter of concern to the 
other Mohammedan inhabitants of Budaun.and 
on 13-11-1952, the District Magistrate wrote to the 
President of the Municipal Board a letter in 
which he expressed the view that the existence 
of a temple adjacent to the mosque was not de¬ 
sirable from the point of view of law and order, 
and enquired whether this aspect of the matter 
had been considered by the Municipal Board. Pre¬ 
sumably as a result of this letter a notice was. on 
14-11-1952, served by the Board on the petitioner 
informing him that the sanction had been revok¬ 
ed. That letter has not been produced before 
us, but according to the petitioner it was stated 
therein that the sanction had been granted under 
n mistake as the proposed construction contraven¬ 
ed the provisions of Building Eye-law No. 7 which 
Is in the following terms: 

"7. No mosque, temple, church or other sacred 
or religious building shall be erected (a) unless 
the frontage is at least 15 feet from the centre 
of the street on which it abuts and (b) unless 
it is situated at a distance of not less than 100 
yards from any other sacred or religious build¬ 
ing of another sect or religion.” 

(3) On behalf of the Municipal Board a lengthy 
affidavit has been filed a large part of which is 
hearsay. The case for the Board is that the 
Executive Officer of the Board sanctioned the 
plans submitted by the petitioner without apply¬ 
ing his mind to the matter, that the plans sub¬ 
mitted by the petitioner were not in accordance 
with Building Bye-laws Nos. 2 and 3, and that the 
sanction of the Board had been obtained by fraud 
and misrepresentation on the part of the peti¬ 
tioner. These however are not matters which 

! we can examine in a petition under Article 226, 
nor in the view which we take is it necessary to 
do so. 

(4) The petitioner's contention is that the Muni¬ 
cipal Board having once sanctioned the plan sub¬ 
mitted to it had no power subsequently to revoke 
that sanction. To this it is answered that as 
the Board's power to sanction the construction 
of a building is, under sub-section (1) of Section 
180. U. P. Municipalities Act, “subject to the pro¬ 
visions of any by-law” the alleged sanction upon 
which reliance is placed by the petitioner was in 
law no sanction at all an argument which the 
petitioner seeks to refute on the ground that the 
Municipal Board had power to dispense with the 
requirements of its own bye-laws and that in this 
case it had done so. 

(5) The relevant portion of Section 180 of the 
Act is in these terms: 

“180. 'Sanction of work by board — (1) Subject 
to the provisions of any bye-law, the board may 
either refuse to sanction any work of which 
notice has been given under Section 178 or may 
sanction it absolutely or subject to certain writ¬ 
ten directions that it may think fit to issue.” 

(6) Mr. A. P. Pandey, who appeared for the 
petitioner, has argued that the use of word‘may’ 
in this sub-section gives the Municipal Board 
power to ignore the provisions of its bye-laws if 
it so chooses. No authority has been cited in 


support of this proposition which would appear to 
involve construing the expression ‘subject to' as 
the equivalent of ‘notwithstanding’. In our opi¬ 
nion the word ‘may’ has reference to the power 
to sanction and does not control the opening 
words of the sub-section. 

(7) The law on the point appears to us to be 
clear. In —- ‘Yabbicom v. King’, (1899) 1 Q B 
444 (A) a local authority empowered to make bye¬ 
laws for the regulation of buildings within its juris¬ 
diction purported to sanction plans which were 
not in conformity to such bye-laws. In a case 
cited by the local justices Day J. said: 

“The district council could not control the law, 
and bye-laws properly made have the effect of 
law's; a public body cannot any more than pri¬ 
vate persons dispense with laws that have to 
be administered: they have no dispensing power 
whatever.” 

This case was cited with approval in — ‘William 
Bean & Sons v. Flaxton Rural Council’, (1929) 1 
K. B. 450 (B) w'here at p. 467 Sankey L. J said: 
“It is clear on the case of ‘(1899) 1 Q B 444 (A) 
referred to in the learned judge's judgment, that 
a local authority has no power to sanction plans 
in contravention of its own bye-laws properly 
made.” 

Mr. Pandey has drawn our attention to certain 
cases in which the Court has held that a sanc¬ 
tion once accorded cannot be revoked namely — 
‘Nanak Prasad v. Municipal Board, Rae Bareli', 
A. I. R. 1943 Oudh 292 (C), — Withal Dhonddev 
v. Alibag Municipality’, A. I. R. 1918 Bom 139 (D), 
— ‘Municipality of Sholapur v. Abdul Wahab', 
A. I. R. 1921 Bom 489 (E) and — ‘Tullaram v.The 
Corporation of Calcutta’, 30 Cal 317 (F). We do 
not however think that these cases are of any 
assistance to him. for in none of them was the 
sanction which had been accorded by the muni¬ 
cipal authority held to be in excess of its power; 
in each case the sanction was a valid sanction 
which, it was held, could not be revoked in the 
absence of express statutory provision. Particu¬ 
lar reliance was placed by Mr. Pandey on ‘Tul- 
laram’s case (F)\ In that case the Corporation 
had granted to the plaintiff sanction to erect a 
mill on his giving a certain undertaking to the 
Corporation. The undertaking not having been 
complied with the Corporation purported to with¬ 
draw its sanction. It was held that the sanction 
having been validly granted under Section 247, 
Calcutta Municipal Consolidation Act, it became 
absolute and the Corporation had its remedy in 
a civil Court for enforcement of that condition. 
The case does not therefore, in our opinion, touch 
upon the question which we have to consider here. 

(8) Finally it was suggested on behalf of the 
petitioner that Building Bye-law No. 7 was anun- 
reasonable bye-law and therefore invalid. With 
this suggestion we are wholly unable to agree. A 
municipal board has under sub-section (1) of See-, 
tion 293 of the Act. power to make bye-laws ap¬ 
plicable to the whole or part of the municipality 
consistent with the Act and with any rule, for 
the purpose of promoting or maintaining the 
health safety and convenience of the inhabitants 
of the municipality; and under sub-section (2) or 
the same section it has the power given to it by 
item (g) of List I-A to make bye-laws 

“prescribing the circumstances in which a 
que, temple, church or other sacred kuilains 
may or may not be erected, re-erected or alter¬ 
ed.” 

This Court will be slow to declare invalid the le¬ 
gislative act of a local authority. The by®* 1 ®, 
of such a body ought to be supported if 
or as it has been said they ought to be ‘bene 
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lently’ Interpreted and credit ought to be given 
to those who have to administer them that they 
will be reasonably administered": — ‘Kruse v. 
Johnson’, (1898) 2 Q B 91 (G). Learned counsel 
for the petitioner conceded that the test was whe¬ 
ther the bye-law involved an oppressive interfer¬ 
ence with the rights of the subject. We are un¬ 
able to see that this bye-law has any such effect. 

(9) Although the petitioner has stated that at 
the time sanction was given to him the adjoining 
mosque was not in use and neglected an allega¬ 
tion which is strongly denied by the Municipal 
Board it has not been argued before us that it 
did not constitute a religious building within the 
meaning of Building Bye-law No. 7. It is not in 
dispute that the erection of the proposed temple 
would constitute a contravention of this bye-law. 
(assuming that the Bye-law is not invalid as be¬ 
ing unreasonable), and therefore we are of opinion 
that the sanction which the Executive Officer 
purported to accord to the petitioner on 5-9-1952, 
was not a valid sanction in law. In our opinion 
therefore this petition fails and must be dismiss¬ 
ed. 

(10) During the course of the hearing we grant¬ 
ed the parties at their request an adjournment 
to explore the possibility of arriving at an agree¬ 
ment satisfactory to both parties. Unfortunately 
no agreement has been reached. Nevertheless 
the matter appears to us to be eminently one in 
which the good sense of both parties should pre¬ 
vail. We understand that the building which is 
in the course of erection is capable, with onlv very 
minor alterations, of being used as a ‘Dharam- 
shala’, and we understand further that the Muni¬ 
cipal Board has no objection to it being construct¬ 
ed and used for this or any other secular purpose. 
In these circumstances we would like to express 
the view that now that this case is over, the par¬ 
ties will, in the general interest, be able to arrive 
at a satisfactory adjustment of their difficulties. 
In the circumstances we make no order as to 
costs. 

A/M.K.S. Petition dismissed. 
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MALIK C. J. AND V. BHARGAVA J. 

Inderchand Hari Ram, Applicant v. Commr. 
of Income-tax, Respondent. 

Misc. Case No. 232 of 1949, D/- 31-3-1953. 
+ Income-tax Act (1922), S. 10 (2) (XV) — 
.Expenditure for business. 


The question whether a business is be- 
ing carried on or not depends in each case 
on its own facts. A Company may not 
obtain or be- able to execute a single busi¬ 
ness contract for months and yet it may 
be deemed to carry on its business if dur¬ 
ing the period of lull and inactivity it is 
kept alive. The mere fact that for some 
time the assessee is not able to secure a 
contract or do the work which he set out 
to do does not disqualify him from plead¬ 
ing that the expenditure that he had in¬ 
curred was expended for the purpose of 
his business. In considering, however, 
■whether the expenditure can be deducted 
as business expenditure, it must be re- 
membered that sub-s. (2) (XV) is a part 
of S. 10 and at the time of the computa¬ 
tion of the income of a business, though 
that income may be nil, the expense in¬ 
curred wholly and exclusively for the pur¬ 
pose of that business may be a permissi¬ 


ble deduction; but in order to be deducti¬ 
ble under this clause the expenditure 
must be incurred for the purpose of the 
business which was in existence in the 
accounting year and the profits of which 
are under assessment. If during the rele¬ 
vant period there was, in fact, no busi¬ 
ness either because it v/as discontinued 
or for some other reason (such as Sugar 
Control Order in this case) it had ceased 
to exist, question of computation of its in¬ 
come after deducting the expenses cannot 
arise and the expenditure cannot be an 
admissible deduction against the assessee’s 
other income. (Paras 3, 4) 

Anno: Income-tax Act, S. 10 N. 13. 

C. S. Saran, for Applicant; J. Swarup, for 
Respondent. 


ORDER: This case involves a very short 
point but as the facts had not been very 
clearly set out in the statement cf the case we 
had to wade through various papers to find 
out what exactly the facts were. The assessee 
is a registered firm which was acting as 
managing agents of the Shankar Sugar Mills 
Ltd., Captaingunj, Gorakhpur. The assessee 
was also carrying on the business as sole sell¬ 
ing agents. To carry on the latter business the 
assessee had an office at Kanpur. Under the 
Sugar Control Order, 1942, the Sugar Con¬ 
troller for India issued a Notification No. 32- 
S.-C. ( 2 ) 42, dated 25-4-1942, to the following 
effect: 

“In exercise of the powers conferred by cl. 
3 of the Sugar Control Order, 1942, the 
Sugar Controller for India hereby notifies 
30-4-1942, as the date after which no pro¬ 
ducer shall dispose of, or agree to dispose 
of, or in pursuance of any agreement enter¬ 
ed into on or before that date make delivery 
of, any sugar except — 

(i) to a recognised dealer, or 

(ii) to a person specially authorised by the 
Controller to acquire sugar on behalf of 
the Central Government or of a Pro¬ 
vincial Government." 

The Sugar Control Order mentioned above had 
directed that a producer shall dispose of his 
sugar only to a recognised dealer or a person 
specially authorised by the Sugar Controller 
for India etc. The date was left to be deter¬ 
mined by a notification issued by the Con- 
toller for India and the notification dated 25- 
4-1942, fixed 30-4-1942, as the date after which 
it was not open to the Shankar Sugar Mills 
Ltd., or any other mill producing sugar to 
have private selling agents of their own. 
Though the Sugar Control Order, 1942, was 
superseded by the Government of India Sugar 
Products Control Order, 1943, Rule 
10 of this Order provides that 

“Notwithstanding the supersession of the 
Sugar Control Order, 19^2, all notifications, 
rules, orders, authorizations, quotas, require¬ 
ments, and directions issued thereunder 
shall, so far as they are not inconsistent 
with this Order, be deemed to have been 
made hereunder, and they shall continue in 
force until rescinded or modified here¬ 
under." 


In spite of these notifications the assessee 
continued to maintain the selling agency 
office at Kanpur and incurred expenditure 
thereon In the assessment year 1946-47, for 
which the relevant account period was MO- 
1944, to 30-9-1945, the assessee return^ an in- 
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come cf Rs. 78,425/- from the managing 
agency business. From this the assessee want¬ 
ed a deduction of Rs. 6.823/- for expenses in¬ 
curred in maintaining the selling agency 
office at Kanpur. This expenditure was in¬ 
curred between the dates 1-10-1944, and 7-3- 
1945. It appears that the Directors of Shankar 
Sugar Mills Ltd. on 7-3-1945, passed a resolu¬ 
tion that the selling agents will net be given 
any more brokerage for sale of sugar after 
1-10-1944. It also appears, though the fact is 
not clearly set out in either the statement of 
the case or the order of the Appellate Tribu¬ 
nal, that though the selling agents could no 
longer work as selling agents by reason of the 
Government notification, the company conti¬ 
nued to pay them brokerage upto 3*0-9-1944, 
on sale of sugar made by the company direct 
to the dealers nominated by the Government. 
This they might have done as the selling 
agents were appointed for a period and the 
company was not sure what was the correct 
legal position between the company and the 
selling agents as a result of the Government 
notification. We have it, however, in the 
order of the Appellate Assistant Commissioner 
that cn 7-3-1945, the Directors of the Shankar 
Sugar Mills Ltd., passed a‘ resolution that 
from 1-10-1944, they would not pay any 
brokerage to the selling agents and it was on 
7-3-1945, when the resolution was passed that 
the assessee disbanded the staff at Kanpur 
and closed the selling agency office. 

(2) The question for consideration is whe¬ 
ther in these circumstances the assessee is en¬ 
titled to claim that the expenses incurred in 
maintaining the selling agency office at Kan¬ 
pur between 1-10-1944, and 7-3-1945, should be 
deducted as expenditure laid out or expended 
wholly and exclusively for the purpose of the 
selling agency business. The question referred 
to us is as follows: 

“Whether in the circumstances of the case, 
the expenditure incurred for the mainte¬ 
nance of the staff of the selling agency dur¬ 
ing the period when it carried on no busi¬ 
ness was an admissible deduction under S. 
10(2) (xv) of the Income-tax Act against 
the assessee’s other income?” 

(3) The Tribunal in the appellate order as 
well as in the statement of the case had laid 
stress on the fact that during this period MO- 
1944, to 30-9-1945, the assessee did not enter 
into any agreement and did not receive any 
sugar from the company, nor did they do any 
work as selling agents nor were they paid 
any brokerage. These may be relevant consi¬ 
derations, but the question whether a business 
is being carried on or not must depend in each 
case on its own facts. A Company may not 
obtain or be able to execute a single business 
contract for months and yet it may be deem¬ 
ed to carry on its business if during the period 
of lull and inactivity it is kept alive, retains 
its registered office and holds meetings etc. It 
is not necessary that a business to be in 
existence should have work all the time. 
There may be long intervals of inactivity and 
a concern may still be a going concern though 
it. may, for some time, be quiet and dormant. 
The mere fact that a businessman has not been 
able to obtain a contract and the business has 
for some time been, in that sense, dormant 
would not mean that it has ceased to exist if 
the assessee continues to maintain an estab¬ 
lishment and incur expenses in the expecta¬ 
tion that werk would come and the business 
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will be successful. How long he shall remain 
in hope and in what manner he must carjy on 
his work to gain success is primarily his own 
concern. The mere fact that for some time he 
is net able to secure a contract or do the work 
which he set out to do should not disqualify 
him from pleading that the expenditure that 
he had incurred was expended for the purpose 
of his business. The question as to what the 
business ‘carried on’ by him means has not 
been mooted at the bar and it is not neces¬ 
sary for us, therefore, to discuss the question. 
The question with which we are concerned in 
this case is whether the expenses incurred 
were in connection with the business cf selling 
agency. 

(4) In considering, however, whether the 
expenditure can be deducted as business ex¬ 
penditure one must remember that sub-s. (2) 
(xv) is a part of S. 10 and at the time of the 
computation of the income of a business, 
though that income may be nil, the expenses 
incurred wholly and exclusively for the pur¬ 
pose of that business may be a permissible 
deduction, but in order to be deductible under 
this clause the expenditure must be incurred 
for the purpose of the business which was in 
existence in the accounting year and the profits 
of which are under assessment. If during the 
relevant period there was, in fact, no business 
either because it was discontinued or for some 
other reason it had ceased to exist, the ques¬ 
tion of computation if its income after de¬ 
ducting the expenses cannot arise. In the case 
before us, by reason of the Sugar Control 
Order & the notification issued thereunder, the 
assessee could net do any selling agency busi¬ 
ness in sugar. By merely maintaining an office 
at Kanpur it cannot be said that he was 
carrying on business the expenses of which he 
was entitled to deduct. There being, therefore, 
nc business, Ihere could be no question of 
computation of its income and no question of 
any deduction of expenses incurred wholly or 
exclusively fer such business arises. 

(5) In this view of the matter, our answer 
to the question must be in the negative. 

(6) The department is entitled to its costs 
which we assess at Rs. 400/-. 

B/H.G.P. Reference answered. 
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DESAI J. 

B. Gajadhar Singh, Applicant v. Stale 
through Sadho, Opposite Party. 

Criminal Revn. No. 711 of 1953, D/- 21-4- 
1953. 

Criminal P. C. (189S), Ss. 145, 522 — Evict¬ 
ed in due course of law. 

Ordinarily, a person against whom an 
order is passed under S. 145(6) will go to 
a civil Court for getting the other party 
evicted; but if he can get him evicted by 
a Court of another jurisdiction, such as 
of a criminal Court in proceedings under 
S. 447, Penal Code, he can certainly do 
so. When the criminal Court has under 
S. 522 ordered the opposite party to ]> e 
put in possession of the property in dis¬ 
pute, it amounts to eviction of the appli¬ 
cant and as that order has been passed in 
due course of law, that amounts to the 
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applicant's eviction in due course of law. 

99 Cal 187 (PC), Rel. on; Case law Ref. 

(Para 7) 

Anno: Cr. P. C., S. 145 N. 53; S. 522 N. 1. 
Rajeshwari Prasad, for Applicant. 

CASES CITED: 

(A) ('39) AIR 1939 Pat 611: 41 Cn LJ 191 

(B) ('36) AIR 1936 Cal 659: 38 Cri LJ 79 

(C) ('43) AIR 1943 Oudh 231: 206 Ind Cas 179 

(D) (’36) AIR 1936 All 322: 37 Cri LJ 694 

(E) (’02) 29 lnd App 24: 29 Cal 187 (PC) 
ORDER: This is an application in revision 

against an order of the Sessions Judge of 
Banaras rejecting the applicant’s application 
for being restored to possession of property 
attached in proceedings under S. 145, Cr. P. C. 

(2) The applicant started proceedings under 
S. 145. Cr. P. C. against the opposite party 
some time in February, 1945, in respect of the 
property in dispute. That property was attach¬ 
ed during the pendency of those proceedings. 

(3) The Magistrate holding the proceedings 
passed an order under S. 145(6), Cr. P. C. on 
18-5-1945 holding that the applicant was in 
possession of the property on the date^ on 
which the preliminary order under S. 145(1) 
had been passed, (its date is not known) and 
declaring him to be entitled to remain in 
possession until evicted therefrom in due 
course of law. The exact order passed by the 
Magistrate is not before me, but it should 
have been in the form mentioned by me. The 
Magistrate also ordered that the property 
should be released from attachment in the 
applicant’s favour. 

(4) It appears that immediately after the 
passing of this order, the opposite party filed 
a case under S. 447, I. P. C. against the appli¬ 
cant. He must have alleged in the case that 
he had been in possession of the property in 
dispute and had been dispossessed by the ap¬ 
plicant on a certain date; that date is not 
known. 

(5) The Court trying the complaint con¬ 
victed the applicant under S. 447, I. P. C. on 
1-2-1946. 

(6) It appears that, while the case was 
pending, the release in favour of the appli¬ 
cant of the property attached in the proceed¬ 
ings under S. 145, Cr. P. C. had been stayed 
and the applicant had not been restored to 
possession. On conviction of the applicant, the 
opposite party obtained an order under S. 
522, Cr. P. C. on 14-6-1946 from the Court con¬ 
victing the applicant; under that order the 
opposite party was to be restored to posses¬ 
sion over the property in dispute from which 
he had been proved to have been dispossessed 
by the applicant through the commission of 
the offence under S. 447, I. P. C. The applicant 
did not challenge that order passed under S. 
522, Cr. P. C. He made an application before 
the Magistrate who had passed the order un¬ 
der S. 145(6) that he should be restored to 
possession over the property in pursuance of 
the order. The learned Magistrate dismissed 
his application on the ground that the oppo¬ 
site party had acquired an order in his favour 
under S. 522, Cr. P. C. The applicant chal¬ 
lenges that order in revision. 

(7) The order under S. 145(6) was, or 
should have been, that the applicant was en¬ 
titled to possession of the property in dispute 

until evicted therefrom in due course of law.” 
After that order, an order under S. 522, Cr. 
was passed by a Court putting the oppc- 
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site party into possession of the property. 
Both the orders cannot be executed, and one 
has to give way to the other. The question 
is which should give way. Obviously the 
earlier order passed under S. 145(6), Cr. P. C. 
should give way, because it expressly pur¬ 
ports to be subject to an order of eviction in 
cue course c-f law. Under that order the ap¬ 
plicant was entitled to be in possession not 
permanently but until he was evicted in due 
course of law. There is no such condition in 
the order cf possession passed under S. 522, 
Cr. P. C. It is an order putting the opposite 
party into possession absolutely and regardless 
of everything. There is no justification for 
saying that eviction of the applicant under 
that order is not eviction “in due course of 
law.” The real question is whether eviction 
under S. 522', Cr. P. C. is eviction in due 
course of law within the meaning of S. 145(6), 
Cr. P. C. or not. Mr. Rajeshwari Prasad could 
not cite any authority laying down that it is 
net. He relied on — ‘Ambika Thakur v. Em¬ 
peror’, AIR 1939 Pat 611 (A); — ‘Elimuddin 
Sarkar v. Umed Ali Bepari’, AER 1936 Cal 
659 (B); — 'Debi Dayal v. Annu Singh’, AER 
1943 Oudh 231 (C) and — ‘Kunj Behari Das 
v. Emperor’, AIR 1936 All 322 (D) but none 
of them is of any assistance in the disposal of 
the dispute before me. In none of them did 
the words “evicted therefrom in due course 
of law” come up for interpretation. Not only 
did none of them decide that eviction in exe¬ 
cution of an order under S. 522, Cr. P. C. is 
not eviction in due course of law but also 
none of them decided that eviction in pursu¬ 
ance of a decree passed by a civil Court is the 
only eviction in due course of law. None of 
them purported to decide how a person can 
be evicted in due course of law. Undoubtedly 
in some of them it was stated that the remedy 
of a party aggrieved by an order under S. 
145(6). Cr. P. C. is to go to a civil Court, but 
that does not mean that that is the only re¬ 
medy and that eviction in execution of a de¬ 
cree passed by a civil Court is the only evic¬ 
tion in due course of law. 

Ordinarily, a person against whom an order 
is passed under S. 145(6) will go to a civil 
Ccurt for getting the other party evicted; but 
if he can get him evicted by a Court of an¬ 
other jurisdiction, he can certainly do so. 
When the Court has ordered the opposite 
party to be put in possession of the property 
in dispute, it amounts to eviction of the ap¬ 
plicant and as that order has been passed in 
due course of law, that amounts to the appli¬ 
cant’s eviction in due course of law. There¬ 
fore, the applicant had a right to be entitled 
to remain in possession until the restoration 
of the opposite party to possession in execu¬ 
tion of the order under S. 522, Cr. P. C. In — 
‘Dinomoni v. Bra jo Mohini’, 29 Cal 187 (E), 
their Lordships of the Judicial Committee ob¬ 
served at p. 199 that although an order under 
S. 145(6) confers no title, the fact of posses¬ 
sion remains, and that the person in posses¬ 
sion can only be evicted by a person who can 
prove a better right to the possession himself. 
A better right to the possession can be proved 
not only in a civil Court but also in a crimi¬ 
nal Court in proper proceedings. 'Here the 
opposite party proved a better right to the 
possession in a criminal Court by proving that' 
he had been in possession previously and had 
been wrongly and forcibly dispossessed by the 
applicant. Therefore, his right to the posses- 
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sion was better than that acquired by the ap¬ 
plicant through the commission of the offence 
under S. 447, I. P. C. When the opposite party 
proved a better right to the possession, he 
could evict the applicant and he could do so 
under S. 522, Cr. P. C. 

(8) The order passed by the Court below is 
correct and the application is dismissed. 

C/H.G.P. Application dismissed. 


A. I. R. 1953 ALL. 686 (Vol. 40, C. N. 334) 
MALIK C. J. AND V. BHARGAVA J. 
Hazari Lal, Defendant-Appellant v. Kanhaiya 
Lal, Plaintiff-Respondent. 

Letters Patent Appeal No. 13 of 1951, D/- 
13-3-1953, against judgment of this Court, in 
S. A. No. 1397 of 1949, D/- 4-12-1950. 

Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 
Ss. 3, 14 and 15 — “Commencement of Act” — 
Act extended to area — (U. P. General Clauses 
Act (1 of 1904), Ss. 4(10), 5(2)) — (General 
Clauses Act (1897), Ss. 5, 3 (12)). 

The words “commencement of the Act” 
in Ss. 14 and 15 with reference to a parti¬ 
cular area to which the Act was extended 
by notification must be interpreted to mean 
the date on which the Act became appli¬ 
cable to that area and not 1st Oct. 1940. 
Case law Ref. (Para 13) 

Anno: General Clauses Act, S. 5 N. 1. 

M. L. Chaturvedi, for Appellant; Brij Lal 
Gupta, for Respondent. 

CASES CITED: 

(A) (’52) AIR 1952 All 584: 1952 All L J 3 

(B) (’50) AIR 1950 All 396: 1950 All LJ 642 

(C) (’51) 1951 All WR (HC) 167: 1951 All LJ 
256 

(D) (’39) AIR 1939 FC 74: 1939 FCR 193 

(E) (’41) AIR 1941 FC 5: 1940 FCR 84 

(F) (’50) AIR 1950 All 504: 1950 All LJ 345 

(G) (’52) AIR 1952 Ail 654: 1951 All LJ 736 

(H) (’53) AIR 1953 All 322: 1952 All LJ 102 

(I) (’51) AIR 1951 All 568: 1951 All WR (HC) 
151 

(J) (’50) AIR 1950 All 666: 1950 All LJ 817 

(K) (’52) AIR 1952 All 500: 1952 All LJ 157 

(L) (1882) 52 LJQB 44: 9 QBD 672 

MALIK C. J.: This is an appeal against the 
judgment of a learned single Judge of this 
Court and the point raised relates to the inter¬ 
pretation of the provisions of the U. P. Control 
of Rent and Eviction Act, 1947. This Act re¬ 
ceived the assent of the Governor General on 
28-2-1947, under S. 76 of the Government of 
India Act, 1935, and was published in the 
United Provinces Government Gazette. Extra¬ 
ordinary, on the 1st of March, 1947. Section 1 
(3) of this Act provides that the Act shall be 
deemed to have come into force on 1-10-1946. 

(2) On 10-5-1947, a suit was filed for eject¬ 
ment of the defendant from a shop situate in 
the town of Raya. It is the common case of 
the parties that at the time when the suit was 
filed the U. P. Control of Rent and Eviction 
Act had not been extended, by notification of 
the State Government, to apply to the town of 
Raya. In view of that admission, it is not 
necessary to deal with the various amendments 
made to the original sub-section (2) of S. 1 of 
the Act at length but we might quote the sub¬ 
section as it originally stood and indicate how 


it was later amended. The original sub-section 
(2) to S. 1 of the Act was as follows: 

“ 1 ( 2 ): It extends to the whole of the United 
Provinces and applies to the municipal areas, 
cantonment areas and to every notified area* 
contiguous to such municipal area situated in 
these provinces and to accommodation situat¬ 
ed within one mile of the boundaries of any 
such municipal area, cantonment area, and 
notified area, and to such other areas as the f 
Provincial Government may, from time to 
time, notify in the official Gazette in this 
behalf;.” 

This sub-section was amended by the Amend¬ 
ing Act 44 of 1948 and it was divided into two 
sub-sections, sub-section ( 2 ) and sub-section 
(2-A). This was later again amended by a 
number cf ordinances and notifications and the 
latest amendment is by Act No. 17 of 1951. The 
two sub-sections now read as follows: 

“(2) It shall extend to the whole of the United 
Provinces. 

(2-A) It shall apply to every Municipality, 
Notified Area contiguous to a Municipal or 
Cantonment Area and to areas situate within 
two miles of such Municipality cr notified 
area: 

Provided that the State Government may 
by notification in the official Gazette declare 
that it shall cease to apply to any area or 
shall apply in whole or in part to any other 
area, as may be specified.” 

(3) The suit was contested cn various grounds 
and one of the grounds, we are informed by 
learned counsel, was that the notice for eject¬ 
ment was defective. 

(4) On 21-7-1948, the suit was dismissed as 
the notice for ejectment served on the defen- * 
dant was found to be not in accordance with 
law. 

(5) An appeal was filed before the learned 
Civil Judge and, while that appeal was still 
pending, the State Government by a notification 
in the official Gazette extended the operation of 
the Act to the town of Raya on 24-9-1949. On 
27-9-1949, the lower appellate court held that 
the notice was valid, allowed the appeal and 
directed ejectment of the defendant. 

(6) The defendant came up in second appeal 
before this Court and it was urged before the 
learned single Judge that, after the Act had 
been made applicable to the town of Raya, the 
defendant could not be rejected, except in ac¬ 
cordance with the provisions of S. 3 of the Act. 
This argument did not find favour with the! 
learned single Judge and he dismissed the ap¬ 
peal but allowed leave to file an appeal under 
the Letters Patent. The learned single Judge 
was cf opinion that S. 15 of the U. P. Control 
of Rent and Eviction Act did not apply to thi9 
case as the suit was not filed before “the com¬ 
mencement of the Act.” 

(7) On the question as to the applicability of 
S. 15. U. P. Control of Rent and Eviction Act 
there has been considerable difference of opin¬ 
ion in this Court. Section 15 is as follows: 

“In all suits for eviction of a tenant from any 
accommodation pending on the date of the 
commencement of this Act, no decree for evic¬ 
tion shall be passed except on one or more 
of the grounds mentioned in S. 3.” 

(8) The argument for the plaintiff is that S. 

15 must be confined to suits pending on 1-10- 
1946, and, it will not apply to a suit which may 
have been filed after 1-10-1946, with respect to 
an area to which the Act was extended by a 
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notification of the State Government • after the 
institution of the suit. 

( 9 ) The scheme of the Act has been carefully 
considered in several division bench rulings of 
thi s Court and it is not necessary for us to cover 
the same ground. It was pointed out in those 
cases that Ss. 14 and 15 of the Act should be 
read together and between the two sections it 
was intended that all cases of ejectment of 
tenants should be covered. Section 14 deals with 
cases where a decree was passed before the date 
of commencement of the Act but the decree was 
being executed after the date of commencement. 
In such cases, even though the decree had 
become final, S. 14 directs that the decree shall 
not be executed and a tenant shall not be eject¬ 
ed except on any of the grounds mentioned in 
S. 3 of the Act. For suits instituted after the Act 
came into force no express provision was 
necessary as the Act would apply to such suits 
and the cases will have to be decided in accord¬ 
ance with the provisions of the Act, and, as 
regards suits pending on the date when the 
Act came into force, S. 15 expressly provided 
that to them the Act will apply and they will 
have to be decided in accordance with provi¬ 
sions of S. 3. So far, therefore as areas to 
which the Act applied when it was passed 
there is no difficulty and this Court has held in 
at least 3 division bench rulings that the word 
‘suit’ in S. 15, U.P. Control of Rent and Evic¬ 
tion Act, includes not only the suit but also 
appeals arising therefrom. The first case on the 
point decided by a bench of this Court is — 
‘Raj Narain v. Sita Ram’, AIR 1952 All 584 
(A). This case was decided on 3-11-1949. It 
was observed in that case that — 

“Confining ourselves to the language of S. 15 
alone it would appear that the Act was in¬ 
tended to have a retrospective effect and to 
apply to all suits for eviction of a tenant 
pending on the date of the commencement of 
the Act. It further appears to make it clear 
that no decree for eviction shall be passed 
against a tenant except on one or more of 
the grounds mentioned in S. 3.” 


It was then held that the word ‘suit’ in S. 15 
was intended to apply not only to suits pend¬ 
ing in the trial court but also to a suit in its 
later stages right up to the court of final ap¬ 
peal. It is not necessary to repeat the reasons 
given for these findings as they are already 
mentioned in the decision which has now been 
reported. Independently of this decision, as the 
case had not been till then reported, another 
bench of this Court took the same view in — 
Niranjan Lal v. Mt. Ram Kali Devi’, AIR 1950 
All 396 (B). After having carefully examined 
the provisions of the Act the bench held that: 
the Act does not anywhere provide specifi¬ 
cally for appeals and we consider that the 
‘suit’ mentioned in S. 15 includes a suit while 
it is before the Court of first instance and 
also while it is before the appellate Court 
An appeal is but a continuation of a suit. 
The learned counsel for the appellant is, 
therefore, right in his contention, that the 
decree for the eviction of the appellant 
should not be passed unless it is shown that 
the case is covered by any one or more of 
the grounds mentioned in S. 3 of the Act.” 

i ® ame P oin t arose before another bench 
£l Lokeshwar Prasad’, 1951 

rieWri 2 f® {£)• The arguments were again con- 
2Jr r S*, m ^us case and it was observed that 
tte Federal Court in - ‘Shyamakant Lal v. 


Rambhajan Singh’, AIR 1939 FC 74 (D) and 
— ‘Lachmeshwar Prasad v. Keshwar Lal’, AIR 
1941 FC 5 (E) had held that 
“an appeal was merely a continuation of a 
suit and Courts of Appeal in India were not 
merely courts of error and the hearing of 
an appeal was in the nature of a re-hearing 
of the suit so that the Courts of appeal must 
pass decrees in accordance with law that 
exists on the day when the case comes up 
for hearing.” 

It was, therefore, held that S. 15 not only ap¬ 
plied to a case where a suit was pending in the 
first court but also to case where a suit was 
pending in an appeal. So far, therefore, as this 
point is concerned, the decisions of this Court 
appear to be all one way and, even in cases 
where learned Judges have taken the view that 
the Act does not apply to a case which had 
been instituted after the 1-10-1946, relating to 
an area to which the notification was made 
after the institution of the suit, the preposition 
of law that the word ‘suit’ in S. 15 includes an 
appeal has not been doubted. 

(9A) The whole difficulty has arisen by rea¬ 
son of the words “suits . pending on the 

date of the commencement of this Act” in S. 
15 of the Act. It is urged that the date of the 
commencement of the Act must be deemed to 
be the date fixed in accordance with the provi¬ 
sions of S. 1(3) of the Act and even to areas 
to which' the Act was later made applicable the 
date of commencement of the Act is the date 
fixed in the Act itself i.e., 1-10-1946. Reliance 
is placed on the United Provinces General 
Clauses Act, 1904, where the word “commence¬ 
ment” has been defined in S. ‘4(10) as 
follows: 

"Commencement” used with reference to an- 
Act, shall mean the day on which the Act 
comes into force.” 

This definition, however, must be read subject 
to the opening words of the section that "In all 
United Provinces Acts, unless there is anything 
repugnant in the subject or context” the defi¬ 
nition in the General Clauses Act were to ap¬ 
ply. Reliance is also placed on S. 5(2) of this; 
Act which is as follows : 

“Unless the contrary is expressed, a United 
Provinces Act shall be construed as coming 
into operation immediately on the expiration 
of the day preceding its commencement.” 


Sub-section (2) of S. 5 is not helpful as in 
the case before us a contrary intention was 
expressed in the Act itself. The Act was pass¬ 
ed by the legislature in 1947, it received the 
assent of the Governor General cn 28-2-1947, 
and was published in the official Gazette on 
1-3-1947, but it was made retrospective and 
was to operate from 1-10-1946, at any rate with 
respect to the area to which the Act was ap¬ 
plicable without any notification of the United 
Provinces Government. 

The whole point for decision, therefore, is 
whether the words “the date of the commence¬ 
ment of this Act” in S. 15 mean the original 
date when the Act came into force or the date 
when the Act was made applicable to a parti- 
cular area. The learned Judges, as we have 
already said, are divided in opinion. In — ‘Rup 
Lal v - Ram Swamp’, AIR 1950 All 504 (F), 
Seth J. held that the date of the commence¬ 
ment of the Act was 1-10-1946, and even to 
areas to which it might have been extended bv 
a later notification the original date fixed in 
S. 1(3) must be deemed to be the date of the- 
commencement of the Act. The same view- 
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was expressed by him in another ease in — 
‘Ram Chand v. Ram Swamp’, AIR 1952 All 
G54 (G). The same view was also taken by 
Mushtaq Ahmad J. in — ‘Shyam Sundar Lal v. 
Snagun’, AIR 1953 All 322 (H). P. L. Bhargava 
J. also took the same view in — ‘Ganga Prasad 
v. Mt. Sarocp Dei’, AIR 1951 All 568 (I) and 
held that S. 15 did not apply to a ease where 
a suit was instituted after the 1-10-1946, but the 
Act was made applicable to that area during 
the pendency of the suit. The only other single 
•Judge decision to which reference has been 
made is not directly in point and that is the 
case of — ‘Abhilakh Ram v. Uma Shankar’, 
AIR 1950 All 666 (J). The point was, however, 
carefully considered by a division bench of this 
Court in—‘Kedar Nath v. Kishan Lal’, AIR 1952 
All 500 (K). Mr. Bind Basni Prasad J. after 
having carefully considered the previous autho¬ 
rities or. the point came to the conclusion that 
to areas to which the Act was subsequently 
made applicable the date of commencement of 
the Act within the meaning of S. 15 must be 
the date when the Act was so extended by 
notification. Learned counsel has urged that 
the decision of the bench in — ‘Kedar Nath’s 
case (K)’, should be reconsidered by a larger 
bench. We have, therefore, heard him at some 
length and we are not satisfied that there is 
any reason to differ from the conclusion arriv¬ 
ed at in — ‘Kedar Nath’s case (K)\ 

(10) As we have already said, the Act was 
intended fcr the benefit of tenants in view of 
the shortage of housing accommodation in the 
State. The Act was made applicable to muni¬ 
cipal and other areas where there was the 
greatest pressure and it was later extended to 
every area where the State Government 
thought it necessary to give protection to the 
tenants by reason of lack of accommodation 
and competition for housing accommodation. 
The Act must be interpreted so as to carry 
out the intention of the legislature and to give 
protection to tenants for whose ejectment de¬ 
crees had either already been passed cr pro¬ 
ceedings for whose ejectment were pending 
either in the trial court or a court of appeal. 
It was pointed out in — ‘Raj Narain v. Sita 
Ram (A)*, quoted above, that in — ‘Quilter v. 
Mapleson’, (1882) 9 QBD 672 (L) though there 
was nothing in the Act to show that it was re¬ 
trospective the Court of Appeal held that the 
Act was passed with the intention of giving 
relief against forfeiture to a lessee and the 
Act must be so interpreted as to give that re¬ 
lief even in proceedings which were pending 
before the court on the day when the Act was 
passed. 

(11) In order to achieve the object of pro¬ 
tecting tenants from ejectments by landlords, 
except under special circumstances mentioned 
in S. 3 of the Act, provision was made for 
different contingencies that could arise. Section 
3 obviously governs all suits which were or 
may be instituted after the Act became appli¬ 
cable. Where decrees had already been passed 
the right cf execution and claim ejectment of 
the tenant was limited by S. 14. Section 15 
was enacted in order to apply the same prin¬ 
ciples to suits which were pending. Obviously, 
the three sections are complementary to one 
another and are designed to cover all cases of 
tenants who had not yet been physically ejected 
from the accommodation which they were 
occupying as tenants. This object of granting 
protection to all the tenants would only be 
achieved if it be held that Ss. 14 and 15 would 


govern all decrees already passed and all suits 
already instituted upto the date on which S. 3 
came into effect so as to govern all suits in¬ 
stituted thereafter. Obviously, therefore, the 
date of commencement of the Act mentioned 
in Ss. 14 and 15 must be the date on which S. 
3 of the Act came into operation so as to gov¬ 
ern suits instituted thereafter. The date of the 
commencement of the Act for purposes of Ss. 
14 and 15 must, therefore, be the date on 
which the Act became applicable. 

In the case of every Municipality, Canton¬ 
ment areas, every Notified area contiguous to 
a Municipal or Cantonment area, and every 
area situate within two miles of such Munici¬ 
pal or Notified areas, the Act became applicable 
as soon as the Act was published by virtue of 
S. 1(2A) of the Act. Under sub-s. (3) of S. 1 
the Act was deemed to have come into force 
on 1-10-1946 but even in those areas the 
Act became appb'cable only on 1-3-1947 
when the Act was published in the U. P. 
Gazette Extraordinary of that date. Suits in¬ 
stituted on or after 1-3-1947 would, in such 
areas, be governed by S. 3 of the Act and the 
purpose of the Act can only be served if Ss. 
14 and 15 are so interpreted that all decrees 
passed before 1-3-1947, are governed by Ss. 14 
and 15. In respect of the other areas to which 
the Act was made applicable by a notification 
issued by the State Government subsequently 
the same purpose would be achieved if a simi¬ 
lar interpretation is put, so that suits instituted 
after the date on which the Act was applied 
to those areas would come within the purview 
of S. 3 of the Act whereas all decrees passed 
upto that date and all suits pending on that 
date within the purview of Ss. 14 and 15. 

(12) On the interpretation sought to be put 
on the words “Commencement of the Act” in 
Ss. 14 and 15 by learned counsel for the plain¬ 
tiff, S. 3 would only govern suits instituted on 
or after the date on which the Act became 
applicable whereas Ss. 14 and 15 would govern 
decrees passed before 1-10-1946 or suits pend¬ 
ing on that day. The result would be that de¬ 
crees passed between 1-10-1946 and 1-3-1947, in 
the case of areas to which the Act was made 
applicable as soon as published under sub-s. 
(2A) of S. 1, and suits instituted after MO- 
1946, and before 1-3-1947, arising out of the 
said areas would not be governed by the provi¬ 
sions of Ss. 14 and 15. Similarly, in other 
areas to which the Act might be applied later 
by a subsequent notification, decrees passed 
between 1-10-1946, and the date on which the 
Act was applied as well as suits instituted bet¬ 
ween these two dates would not be governed 
by these sections. Of course, S. 3 can, in no 
case, govern these decrees and suits. There 
might be cases where a suit might have been 
instituted after 1-10-1946, and decided on some 
day prior to the date on which the Act became 
applicable to the area from which that suit 
arose and such decrees would also not be gov¬ 
erned by the provisions of the Act at all. It is 
clear that the legislature could never have in¬ 
tended to create discrimination between vari¬ 
ous tenants and to grant no protection at all 
to those tenants aeainst whom suits were in¬ 
stituted after 1-10-1946, and which were either 
decreed before or were still pending on the 
date on which the Act was applied to the area 
from which the suit arose. The interpretation 
that would create such an anomalous position 
must, therefore, clearly be ruled out. 
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(13) The words "commencement of the Act” 
in Ss. 14 and 15 with reference to a particular 
area must be interpreted to mean the date on 
which the Act becaire applic ble to that area. 
This is the only interpretation that would 
effectively serve the purpose of the Act. We, 
therefore, agree with the decision in — ‘Kedar 
Nath’s case (K)’, and hold that the words "the 
date of the commencement of the Act” in S. 15 
of the Act must mean the date when the Act 
was made applicable to an area. 

, (14) We, therefore, allow the appeal, set 
aside the decrees passed by the lower courts 
and send the case back to the trial court 
through the lower appellate court to re-admit 
it to its original number and to give the par¬ 
ties an opportunity to amend their pleadings in 
the light of the provisions of S. 3 of the Act. 
The parties will have the right to give fresh 
evidence. 

(15) Cost will abide the result. 

B/R.G.D. Appeal allowed. 
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SAPRU AND AGARWALA JJ. 

Union of India, Applicant v. Firm Vishudh 
-Ghee Vyopar Mandal, Respondent. 

Civil Revn. No. 1280 of 1952, D/- 2-4-1953. 

. (a) Civil P. C. (1908), S. 115 — Interlocutory 
order. 

It cannot be said that an interlocutory 
order can never amount to a case decided. 
However, when the hearing of a case on 
the merits is pending in the Court below 
and an interlocutory order is passed in 
connection therewith which does not decide 
any right of the parties and does not pre¬ 
vent them from obtaining relief in respect 
of any part of their claim or from taking 
any plea in defence, it can hardly be said 
that any case has been decided by the 
Court below. 14 Cal 768, Disting. 

(Para 5) 

Anno: C. P. C., S. 115 N. 5. 

(b) Evidence Act (1872), S. 163 — Docu¬ 
ments called and produced. 

By virtue of S. 4, Delhi Special Police 
Establishment Act, 1946, the superinten¬ 
dence of the Delhi Special Police Estab¬ 
lishment vests in the Central Government. 
Hence it is a department of the Union of 
India, and under its control. Where, there¬ 
fore, in a suit by the plaintiff against the 
Union of India, on an application made 
by the plaintiff, the Court issues notice in 
consequence of which documents are pro¬ 
duced by the Superintendent of the Special 
Police Establishment, then the documents 
being in possession of the Superintendent 
must be said to be under the Control of 
the defendant. Thus, the documents having 
been produced in compliance with the call 
of the plaintiff as ordered by the Court and 
the documents when inspected by the 
plaintiff are bound to be given as evidence 
when required to do so by the defendant. 

_ (Para 6) 

Even if the documents are assumed to 
have been produced by a witness namely, 
the Superintendent and not by the. defen- 
dant, they are the plaintiffs documents as 
they are filed in Court at his instance: 

1968 All/87 & 88 


V. Mandal (Agarwala J .) Allahabad 689 

and the defendant can admit such of them 
as he likes and thereupon ask the Court to 
treat them as evidence in the case. 

(Para 6) 

Anno: Evi. Act, S. 163 N. 1. 

(c) Evidence Act (1872), S. 163 — Notice to 
produce documents — (Civil P. C. (1908), 0. 
11, R. 16 and O. 12, R. 8). 

Order 12, Rule 8, Civil P. C. refers to a 
notice to produce documents "at the time 
of the hearing” so that if they are not pro¬ 
duced, the party calling for them may give 
secondary evidence of the same. Another 
kind of notice to produce documents is the 
one mentioned in O. 11. It is a notice to 
produce documents ‘before’ the hearing of 
the case so that they may be inspected by 
the party calling for them. Section 163, 
Evidence Act, mentions inspection of the 
documents of which notice has been given 
by a party to produce. Clearly notice to 
produce documents mentioned in S. 163, 
Evidence Act, refers to a notice to produce 
documents as mentioned in O. 11, Civil 
P. C. (Para 6) 

(d) Evidence Act (1872), S. 163 — Notice. 

Notice contemplated by S. 163 may be 

given by a party privately to the other 
party concerned and, if the other party 
does not produce the documents, an order 
of the Court for the production of the 
documents for inspection may also be 
made. The mere fact that the agency 
which has ordered the production of the 
documents is the Court is immaterial. 

(Para 6) 

Anno: Evi. Act, S. 163 N. 1. 

S. S. Dhavan, for Applicant; Hari Sarup and 
Jagdish Sarup, for Respondent. 

CASE CITED : 

(A) (’87) 14 Cal 768 

AGARWALA J.: This is an application in 
revision under S. 115, Civil P. C. and also Art. 
227 of the Constitution. It arises in the follow¬ 
ing circumstances: 

(2) The opposite party, Firm Vishudh Ghee 
Vyopar Mandal, filed a suit in the Court of the 
Civil Judge, Agra, for recovery of a sum of 
Rs. 4,90,423/6/- as the price of ghee supplied 
to the applicant, the Union of India, for 
damages for breach of a contract and for re¬ 
fund of the security deposited by it with the 
Union of India. 

(3) The suit was resisted by the applicant 
the Union of India, on the ground that the 
opposite party had supplied adulterated ghee 
and the adulteration was brought about by 
fraud practised by the opposite party on the 
Union of India and the opposite party was not 
entitled to the money claimed. 

(4) It appears that prior to the suit there 
was some investigation by the Special Police 
Establishment created under the Delhi Special 
Police Establishment Act, 1946 (Act 25 of 1946) 
into the matter. The Special Police took away 
certain correspondence that had passed between 
the parties ‘inter se’ or between them and their 
agents and certain documents from the posses¬ 
sion of the opposite party. In the suit filed by 
the opposite party an application was made by 
it, asking the Court to direct the applicant. 
Union of India, to produce the documents which 
the Special Police had seized from its posses¬ 
sion. That application was made on 31-8-1951. 
It was stated therein that the Special Police 
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Establishment had taken away most of the 
documentary evidence upon which the plaintiff 
could and should rely and they were still in 
their possession, that with a view to find which 
particular documents the plaintiff should pro¬ 
duce in the case it was necessary to inspect all 
those documents which were in the possession 
of the Special Police Establishment, that the 
Special Police Establishment was not prepared 
to permit inspection of the documents aforesaid 
to the plaintiff and that an order of the Court 
was necessary to secure an inspection of the 
documents above-mentioned. To this application 
a reply was given on behalf of the Union cf 
India to the effect that the inspection prayed 
for by the plaintiff could not be ordered as the 
documents were in the possession of the Special 
Police Establishment and not of the Union of 
India and that the plaintiff could summon the 
documents by the usual procedure provided 
for in the Code of Civil Procedure. The position 
that the Union of India took up at that stage 
was that the Special Police Establishment was 
not under its control. The plaintiff, however, 
again insisted that the Special Police Estab¬ 
lishment was under the control cf the Union 
Government and that an order for production 
of the documents should be made. At a later 
stage, however, the plaintiff made an applica¬ 
tion that the documents in the possession of 
the Special Police Establishment may be sum¬ 
moned in the ordinary course and that, after 
inspection, it would tender such documents as 
its evidence as it considered necessary. Sum¬ 
monses were issued to the Inspector General 
and the Superintendent of the Special Police 
Establishment on 17-12-1951, directing them to 
produce the documents concerned on 2-1-1952. 
On that date, however, the dpeuments were 
not produced in Court upon which the plaintiff 
applied that a commissioner might be appoint¬ 
ed to bring the documents before the Court or 
in the alternative the Court-might be pleased 
to order that, if the papers were not produced 
as per order of the Court, the defendant would 
be penalised. It added that the defendant was 
in default by not having complied with the 
order. The Court thereupon passed an order 
directing that such documents be produced in 
Court within three weeks. In compliance with 
the order of the Court the Superintendent of 
the Special Police Establishment sent the 
papers to Court through one of his officers on 
or about 20-1-1952. The papers having been 
filed in Court, the plaintiff inspected them in 
the usual manner as records in the custody of 
a Court are inspected but did not tender all 
the documents inspected by it as its evidence. 
It wanted to tender some of them only in evi¬ 
dence. Thereupon, the defendant made out a 
list of other documents out of the documents 
inspected by the plaintiff and filed it in Court 
and called upon the plaintiff to give them in 
evidence under S. 163, Evidence Act. The 
plaintiff refused to do so on the ground that 
the said documents had not been summoned 
from the defendant, but were summoned from 
a witness and that therefore S. 163, Evidence 
Act did not apply. The learned Civil Judge 
considered that as the documents had been 
produced by a third party and not by the de¬ 
fendant, S. 163, Evidence Act could not apply 
and the plaintiff could not be compelled to give 
them as its evidence in the case or to admit 
the documents filed by the defendant. The 
Court added that the documents had not been 
tendered by the defendant with proper lists. 


. V. Mandal (Agarwala J .) A.'EB. 

“As soon as they are filed with proper list, the 
plaintiff shall admit or deny them as they are 
bound to do.’* It is against this order that the 
defendant has come up in revision to this 
Court. 

(5) A preliminary objection to the hearing 
of the application has been raised by Mr. 
Jagdish Sarup on behalf of the plaintiff 
opposite party. He has argued that the order 
of the Court below is not a case decided with¬ 
in the meaning of S. 115, Civil ’P. C. as the 
case in the Court below is still pending and 
that no revision lies to this Court. On behalf 
of the Union of India our attention has been 
invited to a case of the Calcutta High Court, 
namely, — ‘Dhapi v. Ram Pershad’, 14 Cal 
768 (A). The facts of that case were, however, 
different from those of the present case and 
we do not think that the decision in that case 
governs the present case. The order of the 
Court below was passed in a matter which 
was directly connected with the hearing of the 
case on the merits. While it cannot be said 
that an interlocutory order can never amount 
to a case decided, we think that when the 
hearing of a case on the merits is pending in 
the Court below and an interlocutory order is 
passed in connection therewith which does 
not decide any right of the parties and does 
not prevent them from obtaining relief in res- 1 
pect of any part of their claim or from taking 
any plea in defence, it can hardly be said that 
any case had been decided by the Court be¬ 
low. We think that the preliminary objection 
raised by Mr. Jagdish Sarup should prevail. 
Nor do we think that Art. 227 of the Constitu¬ 
tion confers on us jurisdiction to interfere in 
a matter of this kind. 

(6) Though we are allowing the preliminary 
objection to prevail and are clearly of the 
opinion that the order impugned is not re- 
visable, we think it desirable, in view of *he 
importance of the case, to state that, in our 
opinion, the Court below fell into an error in 
thinking that the documents could not be 
taken in evidence under S. 163, Evidence Act. 
We shall now proceed to state our reasons that 
the view taken by the learned Civil Judge in 
this matter is a mistaken one. The Special 
Police Establishment was created by Act 25 of 
1946. Section 4 of that Act provides that the 
superintendence of the Delhi Special Police 
Establishment shall vest in the Central Gov¬ 
ernment. It was, therefore, a department of the 
Union of India and under its control. As such 
the documents in the possession of the Superin¬ 
tendent of the Special Police Establishment 
were also under the control of the Union of 
India. Indeed, this was the position that the 
plaintiff opposite-party had adopted all along 
in the case and at one stage of the case the 
Court below itself had held to the same effect. 
All the requirements of S. 163, Evidence Act 
were fulfilled in the case. Notice to produce 
the documents had been given by means of 
an application to the Court. The documents 
had been produced in compliance with the call 
of the plaintiff as ordered by the Court and 
the documents had been inspected by the 
plaintiff. The plaintiff was, therefore, bound 
to give them as its evidence when required to 
do so by the defendant. It was urged by Mr. 
Jagdish Swarup that the notice to produce 
mentioned in S. 163 is a private notice without 
the agency of the Court. He pointed out tna 
the notice to produce as mentioned in b. 

of the Evidence Act is the one which is men- 
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Uoned in O. .12, R. 8, Civil P. C. This conten- 
Uon is incorrect. That rule refers to a notice 
to produce documents “at the time of the 
hearing” so that if they are not produced, the 
narty calling for them may give secondary 
evidence of the same. Another kind of notice 
to produce documents is the one mentioned in 
0 u It is a notice to produce documents 
■before’ the hearing of the case so that they 
may be inspected by the party calbng for them. 
Section 163, Evidence Act mentions inspection 
of the documents of which notice has been 
given by a party to produce. Clearly notice to 
produce documents mentioned in S. 163, Evi¬ 
dence Act refers to a notice to produce docu- 
ments as mentioned in O. 11> Civil P. C. Such 
a notice may be given by a party privately to 
the other party concerned and, if the other 
party does not produce the documents, an 
order of the Court for the production of the 
documents for inspection may also be made. 
The mere fact that the agency which has 
ordered the production of the documents is the 
Court is immaterial. Further, it was urged that 
the documents having been produced by a wit¬ 
ness, they could not fall within, the category 
of documents contemplated in S. 163. As we 
have already pointed out, the documents were 
summoned by the plaintiff from the Superin¬ 
tendent of the Special Police Establishment 
after an application to that effect had been 
made by the plaintiff. As the Superintendent 
of the Special Police Establishment was an 
official of the defendant and was under its 
control, the production of the documents by 
the Superintendent of the Special Police Esta¬ 
blishment was a production by the defendant 
itself and it was immaterial that a summons at 
one stage had been issued to him for their 
production. Even if the documents were assum¬ 
ed to have been produced by a witness and not 
by the defendant, they were the plaintiff’s 
documents as they were filed in Court at its 
instance; and the defendant could admit such 
of them as it liked and thereupon ask the 
Court to treat them as evidence in the case. 

(7) A proper list of. the documents as re¬ 
quired by the rules should have no doubt been 
furnished by the defendant. It can still do so 
as directed by the Court and we have no doubt 
that the Court below will act according to law. 

(8) As, however, the preliminary objection 

prevails, this application must be dismissed. 
Accordingly, we dismiss this application in 
revision; but in the circumstances of the case 
we make no order as to costs. ? 


B/V.S.B. 


Revision dismissed. 
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MUKERJI J. 

Raghubar Dayal, Applicant v. State. 

Criminal Revn. No. 1496 of 1951, D/-4-2-1953. 

* . r (a) U. P. Rabi Foodgrains Price Control 
Order (1950), Cls. 3 and 1 5—Scope and applica¬ 
bility. 

Where a District * Magistrate sells a 
certain foodgrain at rates higher than 
the controlled rates with the intention of 
trapping certain grain dealers who in¬ 
dulge in forbidden > purchase, the sale 
would nonetheless be a sale by a District 
1 Magistrate to which Cl. 5 will apply and 


the purchaser will not be guilty under Cl. 

3. Clause 5 does not give protection to 
the seller as such but gives protection to 
the transaction of sale which must include 
both the seller as also the purchaser. The 
question of guilty intention of the pur¬ 
chaser does not arise as Cls. 3 and 5 do 
not take into account the intention either 
of the seller or the purchaser. 

(Paras 5 and 6) 

(b) Interpretation of Statutes — Control 
Orders. 

By the control orders individual free¬ 
dom of contracts is severely restricted. 
Further, these control orders make provi¬ 
sion for punishing of breaches of these 
control orders. They are, therefore, in the 
nature of penal statutes and they have to 
be interpreted strictly. (Para 6) 

(c) U. P. Rabi Foodgrains Price Control 
Order (1950), Cl. 3 — Consistency with S. 9, 
Sale of Goods Act — (Sale of Goods Act 
(1930), S. 9). 

Clause 3 is not inconsistent with S. 9,' 
Sale of Goods Act, 1930. (Para 7) 

P. C. Chaturvedi, for Applicant; Shri Rama 
Dy. Gcvt. Advocate, for the State. 

ORDER: This application in revision came 
before me on 22-12-1952 when it was argued by 
Mr. Chaturvedi on behalf of the applicant at 
some length. The case was adjourned to this date 
at the request of Mr. Chaturvedi. because during 
the course of argument it appeared that it was 
necessary to consider certain provisions of the 
Essential Supplies Act and a particular control 
order and some provisions of the Sale of Goods 
Act a little more carefully. 

(2) The facts, which have given rise to this 
revision, lie within a very narrow compass and 
are admitted on both sides. On 28-4-1951. the 
applicant purchased 19 maunds and 30 seers of 
gram from one Mr. L. P. Garg, a Magistrate of 
the first class, for a sum of Rs. 308/6/- the gram 
having been purchased at the rate of Rs. 16/3/6 
per maund. The controlled rate at which gram 
could have been sold in April 1951 in that area 
was Rs. 12/- per maund. Therefore, the purchase, 
which had been made by the applicant, was at 
a much higher price than the controlled price 
for the commodity purchased. It appears that the 
Dist. Magistrate of Jhansi wanted to trap certain 
purchasers of Jhansi who were making purchases 
of gram at rates higher than controlled rates in 
order to stop prices soaring higher than was con¬ 
templated by the authorities who were anxious 
to control and stabilise prices in that area. 
The District Magistrate consequently ordered his 
subordinate Magistrate. Mr. Garg, to offer Govern¬ 
ment gram for sale at higher prices than the con- 
tolled rate for the commodity. The applicant 
coining to know that gram was available from 
Mr. Garg — who, to the applicant, did not appear 
as a Magistrate but merely as a seller — offered 
to purchase some gram at Rs. 16/3/6 per maund. 
As I have stated earlier, the applicant purchased 
19 maunds and 30 seers of gram from Mr. Garg 
and paid him the price which amounted to Rs. 
308/6/-. Immediately after the sale had been 
completed, that is, the goods had been taken 
possession of and the price paid, there appeared 
on the scene a police officer who apprehended the 
applicant on the allegation that - he had com¬ 
mitted an offence under Cl. 3. U. P. Rabi Food- 
grains Price Control Order, 1950. 

(3) The applicant was prosecuted under S. 7. 
Essential Supplies (Temporary Powers) Act, 1946, 
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a ? d *} e convicted under that section for a 
S^ °fR. 3 of the Rab. Foodgrains Price 
°f dl ■ 1116 a PP>‘cant was awarded a 
entence of one years simple imprisonment and 

^ O ,,^i 00/ -’ default of which he was 
nr c,v^ 1 e ^ mple im Pnsonment for a period 
of six months. The appeal made by the applicant 
was dismissed by the learned Sessions Judge of 

Sht e ft Ce m l n S0 / ar that the leamed Jud S e 

nought it lit to reduce the sentence of impri- 

therefore ^ sentence of toe only and he has, 
therefore, come up in revision to this Court. 

n/t! behalf of applicant two questions 
nL n r ere argued ** Mr - Chaturvedi first, that 
q 1C ^ lt u C0 ^ ld not be convicted under Cl. 

Vo™ l he 11351 Food e rain s Pnce Control Order, 
because of the provisions of Cl. 5. Clause 
..?/ tbe Conro1 Order is in these words: 

No person shall sell or offer for sale and no 
person shall purchase or offer to purchase 
any ‘rabi’ foodgrain specified in Sch. I at a 
price in excess of the maximum price”. 

Clause 5 is in these words: 

“Nothing in this Order shall apply to the ‘sals' 
of foodgrains by the State Government, a Con¬ 
troller or a District Magistrate.” 


Clause 3 takes into account the two parties to a 
sale and it makes it an offence for either of those 
two parties who are necessary to complete a sale 
to enter into a transaction of sale at a price 
which is higher than the maximum price fixed 
under the provisions of the Order. Therefore, a 
person, who purchases at a higher price is equally 
guilty with the person who sells a commodity at 
a higher price than the maximum price fixed. 
Clause 5, on the other hand, does not concern 
itself with the two parts which go to make up a 
sale, viz. that part which consists of the offer of 
sale and is the act of the seller and that part 
which consists of the purchase and is the act of 
the purchaser, but takes the Iransaction as a whole 
and, therefore, in my judgment embraces the 
two transactions which I have mentioned above 
that go to make a sale. The position, to my mind, 
therefore, is that any person, who purchases any 
foodgrains which is sold by either the State 
Government, a Controller and a District Magis¬ 
trate, is outside the scope of the mischief of cl. 
3 inasmuch as cl. 5 makes the entire Order in¬ 
applicable to sales made by the three authorities 
named in that clause. The sale in this particular 
case was admittedly by and on behalf of the 
District Magistrate. Mr. Sri Ram, appearing on 
behalf of the State, conceded, for he had to, on 
the facts found by the Courts below, that the 
sale was by the District Magistrate and the sale 
was of foodgrains belonging to the State Govern¬ 
ment. It was, therefore, contended by the leamed 
counsel for the applicant that the sale in this 
case was covered by the provisions of cl. 5 and 
therefore, the purchase made by the applicant 
could not be penalised under cl. 3, for cl. *3 must 
be deemed to be non-existent when a sale is made 
by authorities mentioned in cl. 5. Mr. Sri Ram, 
appearing on behalf of the State, contended that 
the sale referred to in cl. 5 must be held to relate 
to a ‘bona fide’ sale and not to a ‘bogus* sale 
as was made in this particular case. I have been 
unable to see the distinction which was attempted 
to be drawn between the sale in question and 
the other sale that the District Magistrate was 
authorised to make under cl. 5. Sale has been 
defined in the Sale of Goods Act. According to 
this definition an agreement to sell becomes a 
sale when the time elapses or the conditions are 
fulfilled subject to which the property or the 
goods is to be transferred. On the facts of this 
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jiartiaiiar case all the requisite conditions for a 
valid sale were complied with. Therefore, I do not 
see how the transaction in question couid not be 

a sale , ° r J h< ? w the transaction in question 
could be qualified by adjectives like -bogus 1 if 
the sale made by the District Magistrate was not 
a sale, there was no purchase by the applicant 
and, in my judgment, there would then be no 
offence commUteti under cl 3. but when face* 
with this situation Mr. Sri Ram shifted his 
position and said that it was a sale for the 
purposes of making it an offence but it was not a 
sale within the meaning of clause 5 . I must say 
I cannot agree with this for the obvious reason 
that I find no Justification for drawing a distinc¬ 
tion between the scope of a sale under clause 3 and 
the scope of a sale under cl. 5. 

(5) It was next contended on behalf of the 
State by Mr. Sri Ram that the purchaser in this 
case, viz. the applicant, made the purchase accord¬ 
ing to his knowledge, not from a District Magis¬ 
trate, but from a Seth, because he took Mr. Garg 
to be a Seth and further it was pointed out bv 
Mr. Sri Ram that the applicant, when he made 
the purchase, did so with the guilty intention and 
the guilty knowledge that he was paving a higher 
price than he should have. It was. therefore, argu- 
ed that the applicant could not get the protection 
which clause 5 offered to other purchasers at sales 
made by the state Government, a Controller or a 
District Magistrate. Mr. Sri Ram’s argument 
was also to the effect that clause 5 only protects 
a seller if the seller happens to be the State Gov¬ 
ernment, a controller or a District Magistrate, but 
it does not protect the purchaser. I am unable 
to agree with this' contention because clause 5 
does not in term give protection either to the 
seller or to the purchaser. The protection is 
given to the transaction of sale which must in¬ 
clude both the seller as also the purchaser. I am 
also unable to agree with the contention of leam¬ 
ed counsel for the State, Mr. Sri Ram. that the 
applicant cannot escape liability because of his 
guilty intention in making the purchase. Clause 
3 does not, in my judgment, take into account 
the intention of either the seller or the purchaser— 
the clause is confined to the actual acts of sale 
and purchase. Similarly, cl. 5 takes no account 
of the intention of the seller when making a sale. 

(6) By the control orders individual freedom of 
contracts is severely restricted. Further, these 
control orders make provision for punishing of 
breaches of these control orders. These are, 
therefore, in the nature of penal statutes and they 
have to be interpreted strictly. I have no doubt 
that the intention with which the sale was made 
by the District Magistrate in this particular case 
was to trap certain grain dealers, who were in¬ 
dulging in forbidden purchase but that did 
none the less make the sale of the gram in this 
particular case a sale by the District Magistrate 
to which the provisions of cl. 5 of the U. P.Rabi 
Foodgrains Price Control Order, 1950, applied. 

(7) Mr. Chaturvedi raised a second point, viz. 
that this Court having declared the provisions of 
Section 6 of the Essential Supplies (Temporary 
Powers) Act, 1946 ‘ultra vires* the U. P. Rabi Food-, 
grains Price Control Order, 1950 also became ‘ul- s 
tra vires'. His argument was that since the pro¬ 
visions of clause 3 of this Order were inconsistent 
with the provisions of Section 9, Sale of Goods Act, 
the provisions of the Order could not survive be¬ 
cause there was no Section 6 in the Essential 
Supplies (Temporary Powers) Act, any more to 
make its survival possible. I am unable to ac¬ 
cept this contention of Mr. Chaturvedi for, in my 
judgment, clause 3 of the Rabi Foodgrains Price 
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I Control. Order is not inconsistent with Section 9. 
•sale of Goods Act. I do not consider it neces¬ 
sary to elaborate this point because, in my judg¬ 
ment, the revision must succeed on the first point 
raised by Mr. Chaturvedi. 

(8) In the result, I am of the opinion that the 
applicant could not be held guilty of a breach of 
clause 3, Rabi Foodgrains Price Control Order, 

i 1950 and that his conviction under S. 7, Essential 
* Supplies (Temporary Powers) Act, 1946 was illegal. 
I accordingly set aside his conviction and sentence. 

(9) The trial Court made an order for forfeit¬ 
ing the sum of Rs. 308/6/-, which the applicant 
has paid as price for the gram which he had pur¬ 
chased, to the State. This order of forfeiture is 
also set aside. The sum of Rs. 308/6/- shall be 
refunded to the applicant. The realisation of 
the fine was stayed by an order of this Court, and 
I take it that the fine has not been realised. But 
in the event of the fine having been realised 
from the applicant, the same also be refunded. 

B/G.M.J. Conviction and sentence set aside. 
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MALIK C. J. AND V. BHARGAVA J. 

P. C. Dwadash Sherni and Co. Ltd., Appli¬ 
cant v. Commr. of Income-tax, U.P. and V.P., 
Lucknow, Respondent. 

Misc. Case No. 314 of 1951, D/- 1-4-1953. 
Income-tax Act (1922), S. 28 — Penalty. 

The two provisos (a) and (b) of S. 28 
clearly show that the assessee has a right 
j to show that his income was less than 
Rs. 3,500/- or that he had no income 
liable to tax. Sub-s. (3) of S. 28 also 
i makes it clear that, before a penalty is 
imposed, the assessee should be given a 
reasonable opportunity of being heard.- 
AIR 1933 Rang 30 (FB), Foil.’ (Para 4) 
Anno: Income-tax Act, S. 28 N. 5. 

Kalbe Abbas, for Applicant; S. C. Das, for 
Respondent. 

CASE CITED : 

(A) (*33) AIR 1933 Rang 30: 1933-1 ITR 285 
(FB) 

ORDER: The question referred to us for deci¬ 
sion under Secton 66 (1), Income-tax Act, runs 
as follows: 

"Whether, in the proceedings under Section 28, 
an assessee is entitled to an opportunity to prove 
either that he had nb income liable to tax or that 
his income liable* to tax is less than the income 
on which it has been finally assessed under 6. 
23 (4)?” 

The question does not clearly bring out the point 
in controversy between the parties. It was not 
the contention of the assessee that, in an appeal 
against the proceedings for imposition of penalty 
under Section 28, Income-tax Act it could have 
the assessment made under Section 23 (4) of the 
t Act re-opened but its contention was that it should 
' have been given an opportunity, only for purposes 
of imposition of penalty, to show cause why a 
penalty should not be imposed on it. That is what 
the Income-tax Appellate Tribunal meant when 
they referred the question to us for opinion but 
they have not clearly brought out what they 
meant. The assessee wanted the following ques¬ 
tion to be referred to us: 

I “Whether, under the circumstances of ithe case 
.proviso (b)'tio Section 28 (1) entitles an assessee 


who has failed to comply with a notice under 
sub-section (2) of Section 22 to prove that he 
. has no income liable to tax or his income is be¬ 
low the assessable limit?” 

Learned counsel for the Department agrees that 
the question as framed by the assessee is appro¬ 
priate and may be answered by the Court. 

(2) The assessee is a limited company. A no¬ 
tice was served on the assessee under Section 22 
(2), Income tax Act. requiring it to file the re¬ 
turn for the assessment year 1944-45, but the asse¬ 
ssee failed to make a return. The Income-tax 
Officer thereupon made a best judgment assess¬ 
ment under Section 23 (4> of the Act. After 
having made a best judgment assessment, the In¬ 
come-tax Officer proceeded to impose a penalty. 
He passed an order imposing a penalty of Rs. 
8,943/- under Section 28 (1) (a) of the Act. The 
assessee filed an appeal against that order before 
the Appellate Assistant Commissioner of Income- 
tax who came to the conclusion that the Income- 
tax Officer should have, before imposing the penal¬ 
ty, given an opportunity to the assessee to show 
cause why a penalty should not be imposed. He, 
therefore, set aside the order of the Income-tax 
Officer and sent the case back to him for re-im- 
position of the penalty,'if any, after giving the 
assessee an opportunity to put forward his con¬ 
tentions. There was an appeal filed by the Com¬ 
missioner of Income-tax before the Income-tax 
Appellate Tribunal. The Tribunal held that 
the Appellate Assistant Commissioner of Income- 
tax was wrong in his view that the assessee must 
necessarily be given an opportunity to prove that 
he had no income liable to tax before any 
penalty under S. 28 (14(a), Income-tax Act, could 
be imposed. The Tribunal differed from a decision 
of a Full Bench of the Rangoon High Court in 
— ‘Commr. of Income-tax, Burma v. A. A. R. 
Chettiar Concern, Maubin*, AIR 1933 Rang 30 
(FB) (Ah In the result, they allowed the appeal, 
set aside the order of the Appellate Assistant 
Commissioner of Income-tax and restored the 
appeal to his file for determining it on its merits 
according to law. The assessee then applied that 
a reference be made to this Court. 

(3) It has been urged on behalf of the assessee 
that though the assessment order passed under 
S. 23(4) of the Act may have become final and 
it may not be open to the assessee to adduce 
fresh materials to prove that it should not have 
been assessed at all or it should have been 
assessed at a lower income, yet, for purposes of 
imposition of penalty under S. 28, it should be 
given an opportunity to prove whether a penalty 
ought to have been imposed at all and, if so, 
what should have been the amount of penalty 
imposed on it. 

(4) The language of S. 28, Income-tax Act, 
makes it abundantly clear that, before imposing 
the penalty, the Income-tax Officer should give 
the assessee an opportunity to show cause. In 
the statement of the case, the first two provisos 
to S. 28(1) have been quoted as follows: 

"Proviso (a) — No penalty for failure to furnish 
the return of his total income shall be 
imposed on an assessee whose total income 
is less than three thousand five hundred 
rupees unless he has been served with a 
notice under sub-s. (2) of S. 22. 

(b) Where a person has failed to comply with 
a notice under sub-s. (2) of S. 22 or S. 34 
and proves that he has no income liable 
to tax, the penalty imposable under this 
sub-section shall be penalty not exceeding 
twenty-five rupees.” * 
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The two provisos quoted above clearly show that 
the assessee has a right to show that his income 
was less than Rs. 3.500/- or that he had no in¬ 
come liable to tax. Further sub-s. (3) of S 28 
which provides that 

“no order shall be made under sub-s. ( 1 ) or sub- 
s. ( 2 > unless the assessee or partner, as the 
case may be, has been heard, or has been given 
a reasonable opportunity of being heard” 
makes it clear that, before a penalty is imposed, 
the assessee should be given a reasonable oppor¬ 
tunity of being heard. The Income-tax Appellate 
Tribunal was, therefore, not correct in their view 
'hat the penalty could be imposed without giving 
the assessee an opportunity to show cause./We 
agree with the decision of the Full Bench of the 
Rangoon High Court in ‘AIR 1933 Rang 30 (FB) 
(A)'. 

(5) Shri Das on behalf of the Department 
has urged that, under S. 31, Income-tax* Act. 
on an appeal, the appellate Assistant Commis¬ 
sioner of Income-tax may, before disposing of an 
appeal himself, make such further enquiries as 
he thinks fit, or, cause further enquiries to be 
made by the Income-tax Officer and, having had 
these enquiries made, he can pass only one of 
the orders mentioned in sub-s. (3) of that section. 
The relevant provision pointed out by the learned 
counsel runs as follows. 

”31(3) — * * * 

* * * 
or, in the case of an order under section 28 .. 

(f) confirm or cancel such order or vary it so 
as either to enhance or reduce the 
penalty.” 

Learned counsel has urged that the Appellate 
Assistant Commissioner of Income-tax had no 
right to remand the case and the Income-tax 
Appellate Tribunal was right in cancelling that 
order and all that the Appellate Assistant Com¬ 
missioner could do was either to give an oppor¬ 
tunity himself to the assessee to show cause 
or ask the Income-tax Officer to make a fresh 
report after giving an opportunity to the assessee 
to show cause and could then pass final orders 
cither confirming the order passed under S. 28. 
or cancelling it. or varying it so as either to en¬ 
hance or reduce the amount of penalty as he 
deemed fit. Sri Kalbe Abbas for the assessee has, 
however, contended that the order passed by the 
Assistant Commissioner is not an order of re¬ 
mand and is in fact an order cancelling the im¬ 
position of the penalty and is thus valid under 
S. 3113)(f) quoted above. We are not really con¬ 
cerned with this part of the argument. We are 
only entitled under S. 66, Income-tax Act, to 
answer the question referred to us. 

(6) Our answer to the question as framed by 
the assessee and agreed to by learned counsel 
for the Department is in the affirmative. 

(7) The assessee is entitled to its costs which 
we assess at Rs. 300/-. 

B/H.G.P. Reference answered. 


State v. Pyarey Mohan (Mukerji J .) 


A. I.& 


A. I. R. 1953 ALL. 694 (Vol. 40, C. N. 338) 
(LUCKNOW BENCH) 

SAPRU AND MUKERJI JJ. 

The State v. Pyarey Mohan Lai Srivastava, 
Accused-Respondent. 

Criminal Revn. No. 1 of 1953, D/- 8-4-1953. 

Criminal Law Amendment Act (1952), S. 
<i) — S. 7(1) is not retrospective. 


Section 7 has not been made retrospective 
by the Legislature specifically. There are 
no necessary implications arising from the 
phraseology used to hold that the section 
is retrospective in its effect. The use of the 

£°i d .u'‘ 0nl r S ' emphasizes the 
fact that Special Judges are to have ex¬ 
clusive jurisdiction from the moment the 
Act comes into force in respect of offences 
mentioned in S. 6. AIR 1953 Mad 451, Rel. 

0n - (Para 4) 

Criminal P. C. (1898), S. 556 - Commit- 
meat and trial by same officer. 

The law never has countenanced the 
same officer conduct both the commitment 
pioceedings as also the trial consequent 
upon such commitment. The accused has a 
valuable right under the law of being 
tried by a Judge who has not conducted 
tne inquiry in the ease. (Para 3) 

Anno; Cr. P. C., S. 556 N. 5, 19. 

. (c) Interpretation of Statutes — Retrospec¬ 
tive ^ operation of law - (Civil P. C. (1908), 

The normal rule of interpretation is that 
unless amending law indicates clearly that 
the intention of the legislature was to 
make it retrospective, Courts do not gene¬ 
rally view such law as being retrospective 
In cases where parties have acquired cer¬ 
tain valuable rights under the old law, then 
Courts have always refused to deprive 
parties of that valuable right by inter¬ 
preting a change in the law as being re¬ 
trospective, unless of course the Legisla¬ 
ture clearly said so. (Para 4) 

Anno: C. P. C., Pre. N. 3. 

(d) Criminal P. C. (1898), S. 268 — Trial 
with the aid of the jury and of the assessors 
—Distinction between the essential principle 
on which both rest is the utility of enlisting 
tne aid of the average citizen in the administra¬ 
tion of justice — This is a principle of far- 
reaching significance in a democratic State. 

(Para 5) 

Anno: Cr. P. C., S. 268 N. 3. 

Asst. Govt. Advocate, for the State; Vishwa 
Nath Seth, for Respondent. 

CASE CITED : 

(A) ('53) AIR 1953 Mad 451: 1953-1 Mad U 
45: 1953 Cri U 882 

MUKERJI J.: This is an application in revi¬ 
sion by the State against an order of the learn¬ 
ed Sessions Judge of Lucknow holding that by 
virtue of S. 7 of the Criminal Law Amendment 
Act (Act 46 of 1952), he had no jurisdiction to 
continue the trial of the case. Section 7 of the 
Criminal Law Amendment Act of 1952 is in 
these words: 

”7(1) Notwithstanding anything contained in 
the Code of Criminal Procedure 1898 (Act 5 
of 1898) or in any other law the offences 
specified in sub-s. (1) of S. 6 shall be triable 
by Special Judges only. 

(2) Every offence specified in sub-s. (1) of 
S. 6 shall be tried by the Special Judge for 
the area within which it was committed, or 
where there are more Special Judges than 
one for such area, by such one of them as 
may be specified in this behalf by the State 
Government. 

(3) When trying any case, a Special Judge 
may also try any offence other than an 
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offence specified in S. 6 with which the accus¬ 
ed may, under the Code of Criminal Proce¬ 
dure, 1898, be charged at the same trial.” 

(2) The facts of the present case need be 
stated now. The opposite party Pyarey Mohan 
Lai Srivastava along with five others was sus¬ 
pected of having committed an offence of tak¬ 
ing bribe. Pyarey Mohan Lai Srivastava was 

t suspended from his duties on 7-12-1948. The 
■ matter was investigated by the police, who sub¬ 
mitted a charge sheet on 20-3-1950. The trial 
commenced before the committing Magistrate 
on 6-4-1950, and an order of commitment was 
made by the Magistrate on 28-5-1951, that is to 
say, the proceedings remained in the Court of 
the Magistrate for over one year; indeed 72 
witnesses were examined before the Magistrate 
on behalf of the prosecution. On 21-4-1952, the 
trial opened in the Court of Session and con¬ 
tinued in that Court from day to day except 
Fridays, Saturdays and other public holidays 
upto 27-8-1952. The prosecution examined no 
less than 54 witnesses before the Sessions 
Judge. In the conduct of the trial from the 
stage at which the enquiry started in the Court 
of the Committing Magistrate to the date when 
the learned Sessions Judge made his order, 
which is the subject-matter of this revision, 
namely, 15-12-1952, there has not only been an 
extraordinary amount of delay, but there has 
also been a good deal of recording of evidence, 
which obviously means expenditure of time and 
money of the accused. If the view of the learned 
Sessions Judge is accepted, then the result will 
be that the accused and the prosecution will 
have to commence the trial afresh, necessitating 
, more expenditure of time and money and a 
good deal of unnecessary harassment to the 
accused. 

(3) We may mention another circumstance 
which in our judgment is of importance, name¬ 
ly, that this particular case as also all the 
cases in respect of which the other reference 
has been filed were enquired into by Shri Girja 
Shanker Misra, who was a special Magistrate 
of the first class, and it was he who made in 
this and all those cases orders of commitment 
to the Court of Session. Shri Girja Shankar 
Misra has now been appointed a Special Judge, 
we are informed by counsel for the State, under 
S. 6 of the Criminal Law Amendment Act of 
1952. The position, therefore, would be, if the 
view of the learned Sessions Judge in regard to 
the interpretation of S. 7 of the Act were 
accepted, that Sri Girja Shankar Misra, who 
made the commitments in the cases would be 
trying those very cases as Special Judge. The 
law never has countenanced the same officer 
conduct both the commitment proceedings as 
also the trial consequent upon such commit¬ 
ment. The accused has a valuable right under 
the law of being tried by a Judge who has not 
conducted the inquiry in the case. If we were 
to accept the interpretation, which has been 
put by the learned Sessions Judge on S. 7, we 
would be destroying this valuable right of the 
accused in all these cases, inasmuch as, we shall 
be letting them stand their trial before a Judge 
who has already made up his mind, in regard 
to there being, at least, a prima facie case 
against the accused. 

(4) A reading of S. 7 of the Criminal Law 
Amendment Act which we have quoted earlier 
m this judgment indicates to us that the section 

-has not been made retrospective by the Legis¬ 
lature specifically. In our judgment there are 
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no necessary implications arising from the 
phraseology used which can force us to hold 
that the section is retrospective in its effect. The 
normal rule of interpretation is that unless 
amending law indicates clearly that the inten¬ 
tion of the Legislature was to make it retros¬ 
pective, Courts do not generally view such law 
as being retrospective. In cases where parties 
have acquired certain valuable rights under the 
old law, then Courts have always refused to 
deprive parties of that valuable right by inter¬ 
preting a change in the law as being retros¬ 
pective, unless of course the Legislature clearly 
said so. The only word in the section which 
possibly caused difficulty to the learned Sessions 
Judge is the word ‘only’ after the words ‘special 
Judges’ in S. 7 (1) of the Criminal Law Amend¬ 
ment Act of 1952. In our judgment the use of 
the word ‘only’ in that sequence does not make 
the section retrospective in its application. It 
only emphasizes the fact that Special Judges 
were to have exclusive jurisdiction from the 
moment the Act came into force in respect of 
offences mentioned in S. 6 of the Criminal Law 
Amendment Act and no more. 

(5) Learned counsel for the State has relied 
on an authority of the Madras High Court in 
— ‘The State v. P. K. Swamy’, reported in AIR 
1953 Mad 451 (A), where Somasundaram J. took 
the same view which we have taken of S. 7. 
That learned Judge held that S. 7 was not 
retrospective and the Courts would not hold the 
change as merely, a change in the law of pro¬ 
cedure because, by this change substantive 
rights of accused persons were affected. Soma¬ 
sundaram J., pointed out that in Madras an 
accused was entitled to have a jury assisting 
a learned Sessions Judge at his trial and that 
such a right was a substantive and a valuable 
right which could not be taken away by a 
change of the law as had been made by S. 7 
of the Criminal Law Amendment Act. No doubt 
trial with the aid of assessors does not enjoy 
the same sanctity as a trial with the aid of a 
jury, yet, in our judgment, on principle there 
is no basic difference, for trial with the aid of 
assessors can be just as valuable for the ac¬ 
cused as a trial with the aid of a jury. The only 
distinction that we can see between a jury trial 
and a trial with the aid of assessors is that the 
verdict of a jury is binding on the learned 
Sessions Judge; while the verdict of a body of 
assessors is not so binding. Nevertheless, the 
verdict of assessors has a good deal of persua¬ 
sive value for a Judge trying the case with their 
aid. The essential principle on which both rest 
is the utility of enlisting the aid of the average 
ciiizen in the administration of justice. This 
is a principle of far-reaching significance in a 
democratic State. 

(6) We may further point out that S. 7 if it 
was intended to be retrospective in its effect 
would have itself provided for a Sessions Judge 
seized of a case returning that case or sending 
it to a Special Judge for trial. There is, we find, 
no provision in the Criminal Law Amendment 
Act (Act 46 of 1952) whereby a Judge seized of 
a sessions trial has been authorized or directed 
to send such a case to a Special Judge. Under 
the scheme of this Amendment, trials by Special 
Judges commence on a commitment made to 
them in that behalf by a Magistrate. There 
being no provision in the Amendment Act for 
Special Judges being competent to try cases 
sent to them by Sessions Judges, we find it 
difficult to say how the Special Judge would 
have jurisdiction, properly speaking, to try those 
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cases. The creation of a Court of a Special 
Judge is a creature of the special statute and 
we would have expected this special statute to 
provide for all contingencies in which such 
Special Judges could act; indeed this Amend¬ 
ment has provided by S. 10 for the transfer of 
cases pending before any Magistrate to the file 
of Special Judges. Section 10 is in these words: 

“All cases triable by a Special Judge under 
S. 7 which, immediately before the commence¬ 
ment of this Act, were pending before any 
Magistrate shall, on such commencement, be 
forwarded for trial to the Special Judge 
having jurisdiction over such cases.” 

If the intention of the Legislature was that 
sessions trials involving offences mentioned in 
S. 6 of the Criminal Law Amendment Act were 
also to be so transferred to the file of the Special 
Judge then it would have been clearly put down 
by the Legislature in this section or in some 
other separate section. 

(7) From what we have stated above, we are 
of the opinion that the learned Sessions Judge 
of Lucknow was not right in holding that he had 
no jurisdiction to continue the trial of the case 
pending in his Court. We consequently set aside 
his order dated 15-12-1952, and direct that he 
should continue the trial of Pyarey Mohan Lai 
Srivastava and others in accordance with law. 

B/V.S.B, Revision allowed. 


A. I. R. 1953 ALL. 696 (Vol. 40, C. N. 339) 
AGARWALA J. 

Karim Ullah, Defendant-Appellant v. Abdul 
Hamid, Plaintiff and another, Pro forma defen¬ 
dant, Respondents. 

Second Appeal No. 1179 of 1947, D/- 16-4-53. 

Pre-emption — Original sale being subject 
to agreement for reconveyance — Pre-emptor 
can pre-empt the property and get into the 
shoes of the vendee subject to the same con¬ 
dition — Vendee reselling property to vendor — 
Pre-emptor loses his right of pre-emption. 7 
All 775 (FB) and AIR 1940 All 90, Rel. on; AIR 
1924 All 806, Distinguished. (Para 2) 

H. N. Seth, for Appellant; Aqiq Hasan, for 
Respondents. 

CASES CITED: 

(A) (’85) 1885 All WN 182: 7 All 775 (FB) 

(B) (’40) AIR 1940 All 90: 1939 All LJ 1147 

(C) (’24) AIR 1924 All 806: 46 All 889 

JUDGMENT: This is a defendant’s appeal 
arising out of a suit for pre-emption. The pro¬ 
perty in dispute is a house situated in the town 
of Amroha. The plaintiff-respondent is a co-sharer 
in the house. The house consists of two kothas, 
a courtyard, a latrine and a passage. One kotha 
was owned by defendant 2 and the other by the 
plaintiff-respondent. The courtyard, the latrine and 
the passage were owned by both of them jointly. 
Defendant 2 transferred his share of the house 
to defendant 1 by a sale-deed dated 1-12-1943. The 
plaintiff instituted a suit for pre-emption of the 
house on 25-10-1944, which has given rise to this 
appeal. On 4-8-1945, defendant 1 re-transferred 
the house to defendant 2. the original vendor. It 
was alleged in the sale-deed that when the original 
transfer was made by defendant 2 in favour of 
defendant 1 on 1-12-1943. it was orally agreed that 
the vendee would transfer the house to the vendor 
if the vendor paid the price within two years. It 
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was further alleged that in pursuance of that oral 
agreement an agreement on the stamp paper was 
also executed on 27-12-1943. That agreement is 
on the record. 

(2) The defence to the suit was that the plaintiff 
had no right of suit, inasmuch as the re-sale 
had been effected by defendant 1 in pursuance 
of the oral agreement of sale entered into at 
the time of the provisional sale. The trial * 
Court dismissed the suit holding that the oraL 
agreement of re-conveyance as embodied in the 
written agreement of 27-12-1943 was established. 

The lower appellate Court, however, decreed the 
plaintiff's suit on the ground that even if there 
was a contract as alleged by the defendant, the 
plaintiff's right could not be affected thereby and 
that the re-sale was of no effect. The lower Court 
has assumed the existence of the contract of 
re-conveyance without giving any finding of its 
own. In this appeal by the defendant it has been 
urged that the view of the law taken by the 
Court below is erroneous. I agree with this argu¬ 
ment. The right of pre-emption is a right not of 
re-purchase Irom the vendee but of substitution 
in place of the vendee. 

As was observed by Mahmood J. in — ‘Gobind 
Dayal v. Inayatullah’, 7 All 775 at p. 809 (FB) 

(A) : 

“The right of pre-emption is not a right of 
’re-purchase’ either from the vendor or from 
the vendee, involving any new contract of sale; 
but it is simply a right of substitution, entitling 
the pre-emptor, by reason of a legal incident to 
which the sale itself was subject, to stand in 
the shoes of the vendee in respect of all the 
rights and obligations arising from the sale 
under which he has derived his title. It is, in * 
effect, as if in a sale-deed the vendee's name 
were rubbed out and the pre-emptor's name 
inserted in its place.” 

If the sale to defendant 1 was subject to an 
agreement for re-conveyance of the property 
sold, the sale by defendant 2 to defendant 1 
was in pursuance of the condition of re-purchase. 
The pre-emptor could pre-empt the property and 
get into the shoes of the vendee subject to the 
same condition. He could not obtain the property 
without complying with the condition. Even if 
the suit for pre-emption were decreed he would 
have to part with the property if the original 
vendor required him to sell it to him on the 
same price. 

As on the date of the sale-deed executed by 
defendant 1, i.e. 4-8-1945, the pre-emptor had not 
yet become the owner of the property, defendant 
1 was authorised to re-sell the property accord¬ 
ing to the terms of the contract of re-purchase 
to defendant 2. This having been done, the plain¬ 
tiff lost his right of pre-emption. This view is 
supported by a decision of Iqbal Ahmed J- 
— 'Chunni Lai v. Ram Prasad’, AIR 1940 All 90 

(B) . It is true that case was under the Agra Pre¬ 
emption Act, but the decision was on general 
principles and applied equally to the facts of toe 
present case. Learned counsel for the respondent 
relied on a decision in — Abdul Rahman KnAn 
v. Mohd. Ayyub Khan*, AIR 1924 All 806 <C). 
That was a case in which a transfer by 
vendee, sought to be pre-empted, was made to in 
pre-emptor not in pursuance of an agreement o 
repurchase but simply to defeat the right or tn 
pre-emptor to pre-empt the property. The fa cl s 
that case were therefore, entirely different, x 
Court below has not gone into the qucstiGn w 
ther there was in fact an agreement of re-saie 
ween the parties. 
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The result, therefore, is that the appeal is 
all wed the decree of the Court below is set aside 
the case is remanded to that Court for 
£si°n of the case after recording a finding as 
tothe existence of the agreement of re-purchase 
of the property between defendant 1 and defen- 

dant 2. ^ ~ 

(4) Costs here and hitherto will abide the result. 

(5) Leave to appeal to a Division Bench is 

refused. , __, 

B/DJJ-Z. APP 631 aU0Wed - 


A. I. R. 1953 ALL. 697 (Vol. 40, C. N. 340) 
MALIK C. J. AND V. BHARGAVA J. 
Jethamal Sada Sukh, Applicant v. Commr. of 
Income-tax, Respondent. 

Misc. Case No. 291 of 1949, D/- 1-4-1953. 

(a) Income-tax Act (1923),* Ss. 2 (11), 33 
Previous year. 

whole assessment proceedings are 
not vitiated by reason of the fact that the 
Income-tax Officer had treated the account 
for 13 months and 5 days as the profits of 
the previous year and it was open to the 
Tribunal to correct the mistake and treat 
the income for 12 months out of the 13 
months and 5 days as income for the pre¬ 
vious year. (J*®** 2) 

Anno: Income-tax Act, S. 2 N. 10; S. 33 N. 1. 

(b) Income-tax Act (1922), S. 25 — Discon¬ 
tinuance of business. 

Held that whether 1-11-1941, the actual 
date of decision, or 30-3-1946 when the 
order of Income-tax Officer was passed, 
was treated as the date of disruption of the 
Hindu undivided family it could not affect 
the assessment for the year 1944-45 as 
neither of the two dates fell within the 
relevant accounting period for this assess¬ 
ment year. In no case, would any part of 
the income earned in the accounting 
period relevant to the assessment year 
1944-45 be exempt from liability to income- 
tax. AIR 1947 Oudh 230, Ref. (Para 5) 
Anno: Income-tax Act, S. 25 N. 2, 3. 

Brij Lai Gupta, for Applicant; S. C. Das and 
J. Swarup, for Respondent. 

CASE CITED: 

(A) (’47) AIR 1947 Oudh 230: 1948-16 ITR 12 

MALIK C. J.: This is a reference underS.66(1), 
Income-tax Act in which the Income-tax Appel¬ 
late Tribunal has referred the following three 
questions for our decision: 
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‘.m 


2 . 


Whether, in the circumstances of the case, 
the mere fact that the Income-tax Officer 
treated the income of 13 months and 5 days 
as the income of the previous year of 12 
months ending Kartik Samvat 2000 made the 
entire assessment proceedings "ultra vires' 
although the Tribunal in appeal excluded 
the income of one month five days from the 
assessment? 


Whether, in the circumstances of the case, 
the' date of succession for purposes of S. 
25(4), Income-tax Act Is the date of actual 
succession viz. 1-11-41 as fixed in the order 
passed under S. 25A(1) or the date on which 
the order is actually passed during the 
/jgL ; assessment year 1944-45? 




3. Whether, in the circumstances of the case. 

the relief under S. 25 (4) was open to the 

applicant in the assessment year 1944-4o? 

(2) In this reference the relevant assessment year 
is 1944-45. The relevant accounting period for 
the assessment year 1944-45 began from 8-11-1942 
to some date in November 1943. The assessee, 
however, did not close his accounts at the end of 
one year but made computation of the account 
from 8-11-1942 to 13-12-1943. i.e. for a period of 
thirteen months and five days. The assessee 
claimed that though he had closed his accounts 
at the end of 13 months and 5 days, assessment 
for the year 1944-45 should be made on the basis 
of income made during one year, the previous 
accounting period, and claimed that the account 
made up by him for 13 months and 5 days should 
be proportionately reduced. This was not accepted 
by the Income-tax Officer and the appellate Assis¬ 
tant Commissioner, who were of the opinion that 
the assessee having made up his account for a 
period between 8-11-1942 and 13-12-1943, the income 
made during the whole of that period should be 
taken into account in making the assess¬ 
ment. The Appellate Tribunal, however, made 
the necessary correction and held that assessment 
can be made only on the income made during the 
previous accounting period which must be a 
period of twelve months. The Tribunal rightly 
relied on S. 2(11), Income-tax Act which defines 
previous year as the twelve months ending on 
31st day of March next preceding the year for 
which the assessment is to be made, or, if the 
accounts of the assessee have been made up to a 
date within the said 12 months in respect of a year 
ending on any date other than the said 31st day of 
March then at the option of the assessee the year 
ending on the day to which his accounts have 
so been made up. On behalf of the assessee, how¬ 
ever, it was claimed that the entire assessment pro¬ 
ceedings were vitiated by reason of the fact that 
the Income-tax Officer had treated the income 
of 13 months and 5 days as the income of the 
previous year. Learned counsel has not been able 
to suggest any reason why the whole assess¬ 
ment proceedings were vitiated by reason of the 
fact that the Income-tax Officer had treated the 
account for 13 months and 5 days as the profits 
of the previous year and why it was not open 
to the Tribunal to correct the mistake and accept 
the assessee’s own contention that the income for 
12 months out of the 13 months and 5 days should 
be treated as income for the previous year. 

(3) Our answer, therefore, to the first question 
is in the negative. 

(4) We fail to see how the second and the 
third questions arise. But as the learned counsel 
has argued them at great length and with great 
vehemence it seems necessary to give a few 
dates. 

(5) The assessee, Jethamal Sadasukh, was 
assessed as a Hindu undivided family in the 
assessment year 1941-42 and in assessment years 
previous to that year and in the same status in 
the assessment years 1942-43 and 1943-44. The 
relevant accounting period for the assessment 
year 1942-43 ended on 20-11-1941. In 1942-43 the 
assessee was assessed on an income of Rs. 16,003/- 
as a Hindu undivided family. In the year 1943-44 
the assessee was assessed on an income of Rs. 
69,759/- as a Hindu : undivided family. The ac¬ 
counting period for 1943-44 was 21-11-1941 to 7-11- 
1942. Then came the assessment year 1944-45 
with which we are concerned & the accounting 
period for which was 8-11-1942 to 13-12-1943. It ap¬ 
pears that though the assessee was being assessed as 
Hindu undivided family, as a matter of fact, there 
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had been a disruption on 1-11-1941. when the 
assets had been divided. As no claim, however 
was made on behalf of anv member of the Hindu 
undivided family u/s. 35A (It the Income-tax Officer 
by reason of the provisions of S. 25A (3), conti¬ 
nued to make the assessment treating the assessee 
as a Hindu undivided family. On some date in 
1946 a claim was made that the Hindu undivided 
family had disrupted and there had been a divi¬ 
sion of its assets. An order was passed by the 
Income-tax Officer on 30-3-1946. holding that the 
division had taken place on 1-11-1941. On 30-3-1946. 
when the order was passed the assessment for 
tiie year 1944-45 had not been completed and on 
the same day the Income-tax Officer made the 
assessment for the year 1944-45. 

The question that was discussed at the bar was 
whether 1-11-1941, should be treated as the date 
of disruption or 30-3-1946 should be treated as 
the date when the Hindu undivided family 
ceased to exist, i.e.. what was the date when 
there was a succession and change in the 
persons carrying on the business. A Bench of the 
Oudh Chief Court had held in — 'Ganeshdas 
Ramgopal v. Commr. of Income-tax. U. P., C. P. 
and Berar'. AIR 1947 Oudh 230 (A), that the 
actual date of disruption should be treated as 
the date of succession and not the date on which 
the order was passed. Learned counsel has urged 
that the case was wrongly decided and the date of 
succession should be the date of the order, i.e., 
30-3-1946. But, whether the date of succession 
is 1-11-1941, or 30-3-1946, it cannot affect the assess¬ 
ment for the year 1944-45 as neither of the two dates 
falls within the relevant accounting period for 
this assessment year. If the date of succession be 
held to be 1-11-1941, that part of the income, which 
was earned between the beginning of the pre¬ 
vious year relating to the assessment year 1942-43 
and the date of succession, would not be liable 
to tax as the date of succession would then fall 
in the accounting period relevant to the assess¬ 
ment year 1942-43. Similarly, if the date of succes¬ 
sion be held to be 30-3-1946, no tax would be 
payable on a part of the income earned during 
the previous year relevant to the assessment year 
1947-48. In no case would any part of the in¬ 
come earned in the accounting period relevant 
to the assessment year 1944-45 be exempt from 
liability to income-tax. In the circumstances, we 
fail to see how questions 2 and 3 framed by the 
Tribunal arise in this case. 

(6) Our answer to these two questions is that 
the questions do not arise out of the appellate 
order for the assessment year 1944-45. 

(7) The assessee must pay the costs which we 
assess at rupees four hundred. 

B/D.H.Z. Answers accordingly. 


A. I. R. 1953 ALL. 698 (Vol. 40, C. N. 341) 

DESAI J. 

Sri Krishna, Applicant v. Baijnath and others, 
Opposite Parties. 

Criminal Misc. No. 2052 of 1952, D/- 10-2-53. 

Criminal P. C. (1898), S. 526 (1) (d) — 
‘‘Party’ and ‘Party interested’ — Meaning — 
(Words and Phrases — ‘Party’ and ‘Party 
interested’) — (Interpretation of statutes). 
The word "party” is not defined in the 
Code of Criminal Procedure. When it is 
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used with reference to a proceeding in a 
Court, its primary meaning is a litigant. It 
means a person who has a part to play in 
the proceeding. In the absence of anything 
to the contrary in the context, the primary 
meaning of a word should be adopted. 

_ . (Para 5) 

Section 526 (1) (d), Criminal P. C. dis¬ 
tinguishes between ‘parties’ and ‘witnesses’; 
a witness is not considered to be a party. 
The status of a person who has been in¬ 
jured during the commission of a crime or 
who makes a report about it to the police 
is that of a witness only, unless he is the 
actual complainant before the Court. If a 
person merely on account of his interest 
becomes a party, the word “interested" in 
the phrase 'party interested’ would become 
redundant. A person who makes a report, 
or is injured on account of the commission 
of the crime or is related to the person 
injured or killed, therefore, does not there¬ 
by become ‘a party interested’ within the 
meaning of S. 526 (3) and has no right to 
apply for transfer. The High Court cannot 
go into the merits of the application. Case 
law discussed. (Paras 13, 14) 

Anno: Cr. P. C„ S. 526 N. 3 Pt. 1. 

B. S. Darbari, for Applicant; B. C. Saxena, 
for Opposite Parties Nos. 1, 3, 4 and 2. 

CASES CITED: 

(A) (’30) AIR 1930 All 206: 31 Cri LJ 485 (FB) 

(B) (1885) 54 LJQB 392: 15 QBD 54 

(C) (1897) 66 LJQB 787: (1897) AC 556 
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ORDER: This is an application for transfer 
of a case pending against the opposite party un¬ 
der S. 302, Penal Code in the Court of the 2nd 
Additional Sessions Judge, Bareilly. 

(2) The opposite party is said to have committed 
the murder of Raghunandan Prasad, who was the 
brother of the applicant. 

(3> The applicant wrote out the first informa¬ 
tion report of the occurrence and sent it to the 
police station with Raghunandan Prasad. Raghu¬ 
nandan Prasad was conscious when he reached 
the police station. The police investigated the 
matter and prosecuted the opposite party under 
S. 302, Penal Code. 

(4) The applicant wants the case to be trans¬ 
ferred to another Court on the ground that he 
does not expect a fair and impartial trial in the 
Court of the learned Additional Sessions Judge. 
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When the application came up for hearing first, 
I was informed by the State counsel that he had 
no instruction either to support or to oppose it. 
The hearing was adjourned and when it came up 


556 (Ci the Licensing Justices rejected the appli¬ 
cation for license which was opposed by a member 
of the public. The House of Lords held that 
the objector was not a party. Lord Harschell 


oftoin the °State Counsel informed me that he observed on page 569 . 

iMtiSiSS to support it. It ap- “Persons objecting to the grant of a_ license are 


had received instructions to support it. It ap¬ 
pears from the opposite party’s affidavit that in 
th e interval the applicant had managed to get a 
telegram sent by the District Magistrate to the 
State counsel to support it. 

(5) It is laid down in Section 526 (3), Criminal 
p C. that a High Court may transfer a case 

“either on the report of the lower Court, or on 

the application of a party interested, or on its 

own initiative." 

It is laid down in S. 526 (8) that if 
“any party interested intimates to the court that 

he intends to make an application under this 

section, the Court shall adjourn the case." 
Sectiop 526 is the only provision under which this 
Court can transfer a case. The first question 
that arises Is whether the'applicant is “a party 
interested"; if he is not. this Court cannot act on 
his application. The word “party" is not defined 
in the Code of Criminal Procedure. When it is 
used with reference to a proceeding in a Court, 
its primary meaning is a litigant. It means a 
person who has a part to play in the proceeding. 
In the absence of anything to the contrary in 
the context, the primary meaning of a word should 
be adopted. Wharton defines “parties" as “per¬ 
sons jointly concerned in any deed or act; liti¬ 
gants 1 *. If the word is used with reference to 
an agreement or a deed, the word means those 
persons who are jointly concerned in the agree¬ 
ment or the deed. If an application for transfer 
is dismissed, on the ground of its being frivolous 
or vexatious, the High Court is empowered by S. 
526 (6-A) to order the applicant to pay compensa¬ 
tion to “any person who has opposed the applica¬ 
tion." 

(6) In ‘Emperor v. Kanver Sen*, A. I. R. 1930 
All. 206 (F. B.) (A) it was argued on behalf of 
the applicant whose application had been dismiss¬ 
ed as frivolous or vexatious, that the word “per¬ 
son" did not include Government, and that Gov¬ 
ernment were not entitled to compensation even 
though they had opposed the application. It was 
conceded on behalf of the applicant that the 
words “a party Interested" were wide enough to 
include the Crown or Government. A Full 
Bench of this Court held that the word “person" 
has a wider import than the words “a party in¬ 
terested" in sub-section (3). It was pointed out 
by the Full Bench that in a criminal case the 
Crown is a necessary party in view of the imme- 
diateness of the public interest involved, that in¬ 
dividual interests are not allowed to predominate 
as in a civil matter, and that public interest ba¬ 
lances or in some case even out-weighs the pri¬ 
vate. It is clear from this decision that “a per¬ 
son interested*’ is not necessarily “a party interest¬ 
ed". “A party interested" is “a person interest¬ 
ed" but the converse is not always true. In the 
face of this ruling it is not open to me to say that 
“a party interested" means “a person interested". 

Under a certain statute “any party requiring" 
any ,act to be done by a Judge of a county Court 
may apply to any superior Court for a writ of 
mandamus against the County Court; in the — 
‘Queen v. The Registrar of the Greenwich County 
Court’, (1885) 15 Q. B. D. 54 (B) Brett, M. R. held 
that the word “party" means the litigants in the 
Court. Under another statute a person desiring 
to appeal from an order of licensing Justices must 
give notice of appeal to “the other party". In 
— *Boulter v. The Justices of Kent’, (1897) A. C. 


not. I think, parties to the proceedings on the 
application in any proper sense of the term. The 
question is not one inter partes at all”. 

Earlier his Lordship had said at page 568; 

“Where proceedings are taken by way of infor¬ 
mation or complaint, there are always two par¬ 
ties — the person initiating the proceedings, 
and the person against whom the proceedings 
are taken." 

In the Chancery Amendment Act. 1852, (15 and 
16 Viet. c. 18861, the word “party” was used some¬ 
times to mean “a person", but was pointed out 
by Jessel M. R. in — *Re Quartz Hill etc. Co.; Ex 
Parte Young’. (1882) 21 Ch. D 642 (D>. that the 
proper sense of the word is different. Section 
14 of the Common Law Procedure Act. 1860 (23 
& 24 Viet. c. 126) enabled the Court at the request 
of either party to dispose of the claims of the 
parties against the goods taken in execution and 
the word “parties" was interpreted to mean the 
person who claimed title to the goods; see 
— ‘Smith v. Darlow’, (1884) 26 Ch. D. 605 (E). In 
that case the Sherrif. though he had put the 
Court in motion by bringing in an inter-pleader 
suit was held to be not a party. Under the Me¬ 
tropolis Water Act, 1871, water companies were 
empowered to make regulations for the prevention 
of undue consumption of water and those regula¬ 
tions. after publication in the prescribed manner, 
were made binding on “all parties". Those words 
were held to mean that only the consumers of 
the water but also all other bodies or persons 
interested in the matter such as the street autho¬ 
rities or those charged with the duty of putting 
out fire; vide — ‘the East London Waters Co. v. 
The Vestry of Saint Mathew*. (1886) 17 Q. B. D. 
475 (F). There the word was interpreted to mean 
other persons because it was used with reference 
to a regulation and not with reference to proceed¬ 
ings in Court. 

(7) In a criminal case initiated on complaint, 
the complainant may be said to be a party, though 
the authorities are not unanimous. In the lead¬ 
ing case on the point, — Jamuna Kantha v. Rudra 
Kumar*. AIR 1920 Pat 836 (G). Muilick J. was of 
the opinion that “strictly speaking, the Court 
does not recognise a private prosecutor who is a 
complainant, as a party to the case”. In his 
opinion, though every private person has a right 
to set criminal law in motion, his control over 
the prosecution is not unlimited. The Crown Is 
in theory the prosecutor for all offences and the 
individual person can only assist the Crown for 
the purpose of collecting evidence and bring the 
offender to justice. According to him, the par¬ 
ties to a criminal case are the persons who have 
the right to be heard, i. e. persons who have the 
right to control the proceedings, e. g. the Crown, 
the accused and parties engaged in conducting 
certain proceedings of a quasi-civil nature. Under 
the Code of Criminal Procedure existing then, an 
exception was made to the general rule and the 
complainant was treated as a party interested, but 
Muilick J. held that a person, who had received 
injuries during the commission of a crime and 
had made a report to the police, was not a com¬ 
plainant and not a party interested. Jwala Pra¬ 
sad, J. was of a contrary opinion. He conceded 
that though a private person can com¬ 
mence a criminal prosecution “the prosecution is 
always at the suit of the Crown — *Burdett v- 
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Abbot’, (1811) 14 East 1 (H>, but held that a per¬ 
son. who lodges a report with the police, is a com¬ 
plainant and can apply for transfer under Section 
526, Criminal P. C. It is unnecessary to go into 
the question whether a complainant is a party or 
not, because the word “complainant*' no longer 
finds place in Section 526. Jwala Prasad. J. was 
further of the opinion that a person who lodges 
a report with the police is a party interested be¬ 
cause he is interested in the result of the case 
and consequently in a fair and impartial trial 
and has to bear the consequences of the result 
in — ’Gulam Rasul v. Emperor*, A. I. R. 1941 Lah 
299 (I) the complainant was held to be a party. 
In — ’Bagh Ali v. Mohd Din*, A. I. R. 1926 Lah. 
156 (J) a criminal case was transferred at the 
instance of the complainant. 

(8) In a case prosecuted by the State, the State 
is certainly a party. The accused also is cer¬ 
tainly a party; he is the other party. The ques¬ 
tion is whether the person who gave information 
about the crime to the police and moved them 
to investigate and prosecute the accused, or who 
was injured during the commission of the crime 
is related to the injured is a party. Having re¬ 
gard to the primary meaning of the word, I can¬ 
not consider him to be a party. He may be in¬ 
terested in the prosecution, and its result, but that 
by itself would not convert him into a party to 
the case. In order to have the right to apply 
for transfer, the applicant must possess two qua¬ 
lifications. one of being a party and the other of 
having interest. Mere possession of interest will 
not do. In other words, merely on account of 
his possessing interest he will not be “a party in¬ 
terested’'. His position in the case may simply 
be that of a witness but a witness is not a party. 
In a majority of cases it has been held that a per¬ 
son who lodges a report with the police is a party 
but with great respect to the learned Judges. 1 
/disagree. I prefer to fol.o.v - 'In Re: J. Gan¬ 
non’, 5 Bom. L. R. 869 (K). There a complaint 
was filed by Gannon, but subsequently the prose¬ 
cution was taken away from his control and was 
conducted by the Crown and it was held by 
Chandavarkar and Aston, JJ. that Gannon could 
not apply for transfer of the case because he 
was no longer a party. Though the status of 
Gannon was more than that of a mere infor¬ 
mant, and he had interest in the result of the 
case, he was held to be not a party. 

(9) It stands to reason that if the legislature 
had intended to give the right of applying for 
transfer to every person interested, there was no¬ 
thing to prevent it from using the words “a per¬ 
son interested*' instead of the words “a party in¬ 
terested". When the legislature deliberately chose 
the word "party”, it would not be right to hold 
that it means nothing but a person. — ‘Emperor 
v. Bhik Chand’, AIR 1926 All 307 (L), — 'Raja- 
gopal Rao v. Narayana Reddy', AIR 1929 Mad 
844 (M)’, ‘In re Abdul Naseer', AIR 1937 All 664 
(N>, — *Om Radhe v. Emperor', AIR 1939 Sind 238 
(O), — ‘Sheodhari Rai v. Jhingur Rai’, AIR 1925 
Pat 818 (P), and — 'AIR 1926 Lah 156 (J), the 
meaning of the word "party" was not discussed 
and in some of them, particularly ‘In re Abdul 
Naseer’ (N), the word "person" was treated as if 
the word were "party". In ‘Bhik Chand’s Case. 
(L)’, the applicant for transfer was himself the 
complainant and therefore the decision in that 
case is of no help in the instant case. In 'Bagh 
Ali's case, (J)’, it was only by way of obiter that 
the husband of a woman said to have been abduct¬ 
ed was held to be a party interested in the case 
under s. 366. Penal Code. The learned Judge 
simply followed the view of Jwala Prasad, J. in 


the case of ‘Jamuna Kantha Rai’, (G). The real 
question there was whether the order of a District 
Magistrate transferring the case was legal or not; 
it was held to be legal and therefore the re-trans¬ 
fer at the instance of the husband was refused. 
Really therefore the question whether he had a 
right to apply for transfer or not did not arise. 
In 'Om Radlie’s case, (O)’, Davis, J. C. said that 
the word "party" includes an informant under 
S. 107, Criminal P. C. He, however, found that 
the applicant was not the informant and that 
an inspector of police was the real informant. It 
is not clear whether the learned Judicial Commis¬ 
sioner used the word "informant" to mean the 
complainant or the person who lodges the informa¬ 
tion with the police. As the matter related to 
a proceeding under S. 107, Criminal P. C., in 
which there is nothing like investigation by the 
police, it seems to me that the word was used to 
mean the complainant. If so. that case is no 
authority for the proposition that one who makes 
a report of an occurrence at the police station, 
is a party interested. 

(10) An injured person was held to be a party 
interested in — ‘Emperor v. Dhana’, AIR 1938 Lah 
569 (Q); Abdul Rashid, J. was inclined to treat 
him as a complainant. In — ‘Brahmdutt v. State', 
AIR 1950 All 483 (R), Raghubar Dayal, J. said 
that a third person may be an interested party; 
that was by no means a decision by him that 
he was. The question really did not arise before 
my learned brother; what he had to decide was 
whether a third person had a right to oppose the 
transfer of a case by the District Magistrate. A 
person at whose instance a Court lodges a com¬ 
plaint for the offence of S. 193, Penal Code is 
not a party interested; see — 'Ram Samp v. 
Mahomed Mehr Dil Khan’. AIR 1930 Lah 873 (S). 
The Court is really the complainant. The position 
of that person is not materially different from 
the position of a person who makes a report to 
the police. Just as the Court files a complaint 
and the accused is prosecuted so also do the police 
file a report and the accused is prosecuted. Just 
as the police are moved by the person lodging 
the report so also is the Court moved by the per¬ 
son against whom false evidence is given. If that 
person is held to be not a party interested, the 
person making a report to the police also is not 
a party interested. In —■ ‘Sardar Shah v. Gurdit 
Singh’, AIR 1934 Lah 612 (T), and — 'Sir Rajen- 
dra Narain v. Bhagaban Mahapatra’, AIR 1947 
Pat 166 (U>, the maker of a first information re¬ 
port was held to be a party. In Sardar Shah’s 
case. (T)\ Agha Haider, J. relied upon the cases 
of 'Jamuna Kantha Rai, (G)\ Bagh Ali (J) and 
Bhikchand (L). In the case of ‘Sir Rajendra 
Narain. (U)\ he was held to be a party interested 
"in the special circumstances of the case". There¬ 
fore not much assistance is to be had from those 
cases. 

(11) In the case of 'Jamuna Kantha Rai, (G)\ 
Jwala Prasad. J., stated that where there is a 
conflict between the public prosecutor and the 
private prosecutor in the matter of transfer of 
the case the right of the former as representing 
the Crown could naturally prevail and that what¬ 
ever right the latter may have by virtue of his 
having commenced the prosecution, it is subordi¬ 
nated to that of the Crown and that when the 
Crown is opposing the transfer and does not ap¬ 
prehend any unfairness in the trial, the latters 
application cannot be entertained. Either this 
statement is quoted with approval, or similar lan¬ 
guage is used, in the cases of 'Bhag Ali. (J»* 
‘Rajagopal. (M)\ ‘Abdul Naseer. (N)\ and ‘Dhana, 
(Q>\ In the cases of ;Bhik Chand, (L)\ ‘Sardar 
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shah (T)\ and 'Ghulam Rasul, (I)’, an applica¬ 
tion for transfer of a Crown case at the instance 
of the person who had made the first information 
report was refused on the ground that there exist¬ 
ed no exceptionally strong reason. The applica¬ 
tion was refused on the ground that it was oppos¬ 
ed by the Public Prosecutor in the cases 01 
•jamuna Kantha Rai. (G)\ ‘Abdul Naseer, (N>\ 
‘Rajagopal, (M)\ and ‘Dhana, (Q>\ In the case 
of ‘Abdul Naseer, (N)\ Ganga Nath, J. did not 
ro into the merits of the application at all. In 
•Dhana's case. (Q>\ the opposition of the PubUc 
Prosecutor was taken to prove that there was no 
apprehension of a fair and impartial trial. In 
the case of ‘Sheodhari Rai, (P)\ the application 
was granted, the PubUc Prosecutor not opposing. 
In the cases of ‘Sardar Shah, (T>*. and ‘Sir Rajen- 
<lra Narain, (U)‘, it was allowed even though op¬ 
posed by the Public Prosecutor. 

(12) The law is not very clearly stated in some 
of these decisions and sometimes one is left in 
doubt whether the application for transfer was 
refused on the ground that it could not be enter¬ 
tained or on the ground that it had no merits. 
Sometimes the distinction between the main¬ 
tainability of an appUcation and its merits was 
not kept in mind. If a person who makes a report 
to the police is held to be a party interested he 
has a right to apply for transfer and his applica¬ 
tion must be granted, notwithstanding the Public 
Prosecutor’s opposition, if he satisfied the Court 
that a fair and impartial trial cannot be held. 
If his application is to be dismissed it must be on 
the ground that there is no such apprehension 
and not merely on the ground that it is opposed 
by the Public Prosecutor. Surely an application 
by a party who has a right to make it cannot 
be rejected merely on the ground of the Public 
Prosecutor’s opposition even if the Court is satis¬ 
fied that a fair and impartial trial cannot be held. 
There is no warrant for dividing parties interested 
into two classes, one of superior parties interested 
or parties interested having a superior interest 
and the other of inferior parties interested or par¬ 
ties interested having an inferior right. The law 
makes no distinction between one party interested 
and another; if any party interested satisfied that 
there is a reasonable apprehension that a fair 
and impartial trial cannot be had in the court, 
he is entitled to have the case transferred and no 
question arises whether his right is subordinate 
to that of the Public Prosecutor or not. If the 
Public Prosecutor opposes his application, that is 
a fact to be taken into consideration in deciding 
whether there is a reasonable apprehension or not; 
it has no greater effect. If an application is dis¬ 
missed, without the merits being gone into, on 
the sole ground that it is opposed by the Public 
Prosecutor, it is nothing but laying down that the 
applicant had no right to apply, in other words, 
that he is not a party interested. I am not sure 
if in some of the decisions this was not the real 
reason, though the ostensible reason was that the 
application was opposed by the Public Prosecutor. 

(13) The word ‘party’ has been used in several 
other provisions in the Code. In S. 145(1) a Magis¬ 
trate is required to make an order ‘requiring the 
parties concerned’ in the dispute; there the word 
■‘parties’ must necessarily mean persons. As so 
■far there have been no proceedings in Court, it 
cannot possibly mean litigants in the Court. The 
word ‘parties’ goes with the word ‘dispute’. The 
use of the words ‘persons interested’ in S. 145(5) 
shows that the legislature distinguishes between 
‘party Interested’ and ‘person interested*. At the 
stage when that provision becomes applicable, pro¬ 
ceedings have already commenced before the 
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Magistrate and there are parties before him; the 
words 'any other person interested' are used with 
reference to persons other than the actual parties. 
Section 440 is to the effect that no party has any 
right to be heard before a revision Court; the 
word cannot mean anybody but the litigants be¬ 
fore the Court. Section 556 prohibits a Judge 
or a Magistrate from trying any case in which 
'he is a party or personally interested’; this pro¬ 
vision clearly makes a distinction between 'party' 
and 'person interested'. The word 'party is not 
used in the sense 'a person interested'. A case 
may be transferred under S. 526(1)(d) on the 
ground that the transfer will tend to the general 
convenience of the 'parties or witnesses'. This 
provision distinguishes between 'parties' and 'wit¬ 
nesses'; a witness is not considered to be a party. 
The status of a person who has been injured 
during the commission of a crime or who makes 
a report about it to the police is that of a wit¬ 
ness only, unless he is the actual complainant be¬ 
fore the Court. If a person merely on account of 
his interest becomes a party, the word 'interested' 
in the phrase 'party interested' would become re¬ 
dundant. That word is used because all parties are 
not necessarily interested in having the case trans¬ 
ferred as the ground on which transfer is sought! 
may not apply to all the parties arrayed on the 
same side. 

(14) I, therefore, hold that a person who makes 
a report, or is injured on account of the commis¬ 
sion of the crime or is related to the person in¬ 
jured or killed, does not thereby become 'a party 
interested’ within the meaning of S. 526(3). The 
applicant has, therefore, no right to apply for 
transfer and this Court cannot go into the merits. 
No enquiry into the alleged apprehension of fair 
and impartial trial can be made at all. His aj> 
prehension cannot be taken notice of by the Court. 

(15) The application is, therefore, dismissed. 

B/D.RH. Application dismissed. 
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MALIK C. J. AND V. BHARGAVA J. 
Mithoo Lal Tek Chand, Applicant v. Commr. 
of Income-tax, United Provinces, Lucknow, 
Respondent. 

Misc. Case No. 5 of 1950, D/- 5-2-1953. 

(a) Excess Profits Tax Act (1940), S. 10A— 
Burden of proof. 

If, as a result of a transaction entered 
into by an assessee, the liability to excess 
profits tax is affected and the Excess Pro¬ 
fits Tax Officer claims that that transaction 
was entered into with the definite purpose 
of evading liability to excess profits tax, 
the burden must be on him to prove that 
the main purpose behind the transaction 
was avoidance of the payment of the tax. 
AIR 1950 All 595; AIR 1953 Mad 221; (1952) 

21 ITR 548 (Punj), Ref. (Para 5) 

Anno: E. P. T. Act, S. 10A, N. 1. 

(b) Income-tax Act (1922), S. 23 (3) — Dis¬ 
covery of receipt of sum of money daring 
account period — Barden of proof. 

Where from the books of account of the 
assessee it appears that during the relevant 
account period he has received certain sums 
of money, it is for him to explain from 
where he got the same, and if his expla¬ 
nation is accepted there is an end of the 
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matter. The question then may arise, 
which will be in most cases a question of 
law, whether the assessee’s claim that the 
receipt — its true source being known — 
is not taxable income is justified or not. 

(Para 16) 

Where, however, his explanation is re¬ 
jected, the Tribunal has to record a finding 
on such materials as may be available, 
whether the money represents revenue re¬ 
ceipt taxable as income of the relevant 
account period. The burden, in the first 
instance, must be on the assessee to show 
the true nature of the receipt and why he 
claims that it is not taxable income. When 
the assessee furnishes an explanation, if 
that explanation is unsatisfactory, that may 
in itself be a circumstance which the In¬ 
come-tax Officer may be entitled to take 
into consideration but it need not neces¬ 
sarily, in every case, lead to the conclusion 
that the receipt is a revenue receipt taxable 
as income received in a particular year. 

(Para 16) 

The question must always remain a 
question of fact which has to be decided on 
the materials available. In such case the 
revenue authorities are entitled to take into 
consideration the fact that the explanation 
given by the assessee is either unreasonable 
or is false and then to consider whether 
that circumstance alone or the other mate¬ 
rials available along with that circumstance 
would entitle them to hold that the amount 
so deposited represented the undisclosed 
income of the assessee in the year in ques¬ 
tion. Case law Ref. (Para 16) 

Anno: I. T. Act, S. 23 N. 3. 

G. S. Pathak, for Applicant; J. Swarup, for 
Respondent. 

CASES CITED: I 
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(B) (’53) AIR 1953 Mad 221: 1952-22 ITR 324 

(C) (’52) 1952-21 ITR 548 (Punj) 

(D) (’51) 1951-19 ITR 418 (All) 

(E) (’52) Misc. Case No. 3 of 1949, D/- 16-1-52 
(All) 

(F) (’45) AIR 1945 Cal 62: 1944-12 ITR 441 

(G) (’47) 1947-15 ITR 61 (All) (FB) 

(H) (’47) AIR 1947 All 414: 1947-15 ITR 393 

(I) (’41) 1941-9 ITR 373 (All) 

(J) (1948) 30 Tax Cas 1 

(K) (’47) AIR 1947 Cal 338: 1946-14 ITR 318 

(L) (’49) AIR 1949 Pat 215: 1948-16 ITR 175 

(M) (’49) AIR 1949 Mad 246: 1948-16 ITR 385 

(N) (’51) 1951-19 ITR 222 (All) 

(O) (’52) AIR 1952 Mad 231: 1951-20 ITR 605 

(P) (’52) AIR 1952 Bom 459: 1952-22 ITR 18 
MALIK C. J.: This reference arises out of three 

cases, two of them relate to income-tax assess¬ 
ment for the years 1943-44 and 1946-47 and the 
third to excess profits tax assessment for the year 
1946-47. The assessee is a Hindu undivided 
family which carries on business in grain, cloth, 
commission agency, speculation etc. The method 
of accounting, as given in the assessment orders, 
is mercantile. The relevant account period for 
the assessment year 1943-44 was from 20-10-1941 
to 8-11-1942. The Income-tax Officer found a 
cash deposit of Rs. 5.000/- in the capital account 
of the assessee in the name of Surajmal SuraJ 
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Ram entered on 25-10-1941. When he asked the 
assessee from where this amount had come the 
assessee stated that it was a part of the amount 
unspent out of the withdrawal of Rs. 30,000/- on 
18-7-1940. For the assessment year 1946-47 the 
relevant account year was from 17-10-1944 to 4-11- 
1945. On the first day i.e. 17-10-1944, there were 
three credit entries in the capital account, a sum 
of Rs. 50,000/- in the name of Surajmal Suraj 
Ram as having been received from him, another 
sum of Rs. 10,000/- as having been received from 
Srikishan Dass and a third sum of Rs. 5,000/- 
as having been received from Dharam Dass 
Surajmal Suraj Ram. Shrikishan Dass and 
Dharam Dass are all members of the Hindu 
undivided family. 

(2) The explanation given by the assessee was 
that Surajmal Suraj Ram had withdrawn a sum 
of Rs. 50.000/- on 10-9-1936, & two sums of Rs. 
10.000/- & Rs. 5,000/- were respectively withdrawn 
by Srikishan Dass and Dharam Das on 18-7-1940, 
and that it is these three items that had been 
brought back and redeposited on 17-10-1944. The 
explanation given by the assessee as regards these 
3 items was rejected. The Tribunal pointed out that 
the assessee could not have kept such large sums 
of money lying idle for such long periods and 
the assessee must have utilised the amounnts 
withdrawn to make other profits; that the assessee 
carried on business on a large scale and it was 
not expected that the assessee would instead of 
investing these large sums let them remain idle; 
that it was not believable that all these sums 
would be kept at the family house at Jaselmair 
where only women and servants resided; and that 
the assessee had bank accounts and it was not 
likely that if the money was withdrawn and not 
utlised the money would not be put back in 
the business or deposited in the bank and would 
be allowed to remain unproductive in the hands 
of the various members of the family. The Tri¬ 
bunal might also have noticed that, if the sum 
of Rs. 50.000/- withdrawn by Surajmal Suraj 
Ram on 10-9-1936. (and not 1933 as mentioned by 
the Appellate Assistant Commissioner) had re¬ 
mained undisposed of in the hands of the asses¬ 
see, there was no reason why on 18-7-1940, he 
should have withdrawn from business another 
sum of Rs. 30,000/- and deposited Rs. 5.000/- 
out of the latter sum on 25-11-1941, and the sum 
of Rs. 50,000/- not till 17-10-1944. We have no 
hesitation, therefore, in agreeing with the Tribu¬ 
nal that there was sufficient material on which the 
Tribunal could hold that the explanation given 
by the assessee was false. 

(3) The next question that arises is whether 
it was a reasonable inference that these sums re¬ 
presented secret profits made during the relevant 
account year. We find from the assessment order of 
the year 1943-44 that in that year the business 
income of the assessee was computed at a figure 
of Rs. 47.666/-. The assessee, as has already been 
said, carried on extensive business in grain, cloth, 
commission agency and speculation. The explana¬ 
tion given by the assessee having been rejected 
& it having been found that he had given false ex¬ 
planation as to the receipt of these items, it could 
not be said that the inference drawn by the revenue 
authorities that this represented secret profits of 
the year in which the amounts were entered was 
unreasonable. 

(4) It has been urged by Shri Pathak that the 
burden of proving that any receipt is assessable 
income rests on the Income-tax Officers and the 
mere fact that the explanation given by tne 
assessee is false does not warrant the inferenc 
that the receipt is taxable income. Shri* Jaga 
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Kwarup on behalf of the Department has urged 
that if it appears from the account books of the 
assessee or otherwise that, in the relevant account 
neriod the assessee has received a sum of money, 
the burden lies on the assessee to show that that 
amount is not taxable income; and, if the ex¬ 
planation given by the assessee is unsatisfactory, 
the Income-tax Officer can assume that the 
amount must be taxable income. A large man- 
| ber of cases have been cited at the Bar which 
Shri Jagdish Swamp has divided into three groups. 
The first group relates to cases under S. 10A, Excess 
Profits Tax Act, the second group relates to cases 
under Section 34, Income-tax Act and the last 
group relates to the question of assessment un¬ 
der S. 23 (3), Income-tax Act. According to Shri 
Pathak, there is no justification in this grouping 
and he has contended that the same principle 
should govern all these cases. We are, however, 
inclined to agree with Shri Jagdish Swamp that 
the cases have to be grouped in the manner sug¬ 
gested by him. 

(5) The relevant portion of Section 10A, Excess 
Profits Tax Act reads as follows: 

"10A (1) Where the Excess Profits Tax Officer 
is of opinion that the main purpose for which 
any transaction or transactions was or were 
effected . was the avoidance or re¬ 

duction of liability to excess profits tax, he 
may .make such adjustments as res¬ 

pects liability to excess profits tax as he con¬ 
siders appropriate ." 

If, as a result of a transaction entered into by an 
assessee, the liability to excess profits tax is affect¬ 
ed and the Excess Profits Tax Officer claims that 
that transaction was entered into with the defi¬ 
nite purpose of evading liability to excess profits 
. tax, the burden must be on him to prove that the 
* main purpose behind the transaction was avoid¬ 
ance of the payment of the tax. To this effect 
are decisions in — 'Ganga Sahai Umrao Singh v. 
Commr. of Excess Profits Tax, U. P., C. P. and 
Berar’, A. I. R. 1950 All. 595 (A), a decision by 
this Bench; in — ’Hajee Mohammad Ibrahim & 
Co. v. Commr. of Excess Profits Tax, Madras’, AIR 
1953 Mad. 221 (B), a decision of the Madras High 
Court; and in — ‘Amritsar Rayon and Silk Mills, 
Ltd. v. Commr. of Income-tax East Punjab’, 
(1952) 21 I. T. R. 548 (Punj).(C), a decision of 
the East Punjab High Court. 

(6) In the second group of cases falling under 
Section 34, Income-tax Act, it must be borne in 
mind that the assessment was once completed and 
the Income-tax Officer wants to reopen the same, 
the burden must, therefore, lie on him to show 
that there was sufficient justification for re-open¬ 
ing the proceedings which had once been conclud¬ 
ed. The cases cited before us relate to a period 
before 1948 when Section 34, Income-tax Act was 
not amended, and it is not necessary for us in 
this case to consider the effect of the amendment, 
nor is it necessary to discuss those cases at any 
length. Those cases are — ‘Laljimal Girdhar 
Das v. Commr. of Income-tax’, U. P.\ 1951-19 
I. T. R. 418 (All.) (D) again a decision by this 
Bench; — ‘Radhey Lal Jawahar Lal v. Commr. of 

, Income-tax, U. P.\ Misc. Case No. 3 of 1949, D/- 
r 16-1-1952, (All) (E), by this Bench but (unreport¬ 
ed); — *Lal Mohan Krishna Lal v. Commr. of In¬ 
come-tax, Bengal’, A. L R. 1945 Cal. 62. (P), and 
J a Pull Bench case of this Court in — 'In re Ram 
Datta Sita Ram ofBasti’, 1947-15 LTJt.,61 (All) 
(P. BJ (G)i}In those cases the burden of proving 
•that it was taxable income of the relevant years 
was placed on the Income-tax Officer. On the other 
hand, In—‘Mahabir Prasad Munna Lal v. Commr. of 
Income-tax’. AIR 1947 AH. 414 (H) where the asses- 


see’s explanation was rejected, it was held that in 
each case it would be a question of fact & the answer 
would depend on the finding whether the infer¬ 
ence was a reasonable inference from the asses- 
see's failure to prove his case. 

(7) The cases in the third group are cases where 
an Income-tax Officer, in the course of an assess¬ 
ment under Section 23 (3) discovers that the 
assessee has received a sum of money during the 
relevant account period and his explanation as to 
the nature of the receipt is not satisfactory. These 
cases are really in point and we would, therefore, 
deal with the cases in this group at some length. 

(8; The first case that was cited to us is — 
'Ganga Prasad v. Commr. of Income-tax, U. P.’, 
1941-9 I. T. R. 373 All. (I). In that case there 
was an entry of the receipt of a sum of money. 
The assessee claimed that the money had been 
gifted by his aunt. This explanation was not 
found satisfactory. The Income-tax Officer-fur¬ 
ther found that he gave an evasive reply to a 
direct question, whether the money did not re¬ 
present profits made by himself. It was also found 
that there was a regular inflow of money year 
after year from the same source. A conclusion 
was drawn that the assessee had been carrying 
on a secret business which yielded income and pro¬ 
fit. This Court held that this was a conclusion 
on a question of fact and no question of law arose. 

(9) The facts in — ‘Stoneleigh Products Ltd. v. 
Dodd (H. M. Inspector of Taxes)’, (1948) 30 Tax 
Case 1 (J) are somewhat similar. The assessee 
claimed that a greater part of the amount repre¬ 
sented money belonging to his aunt which she 
had lent. The aunt was examined and she de¬ 
nied having ever lent the money. The amount 
was then treated as taxable income. It was held 
that the question was one of fact. 

(10) In — ‘J. A. Shellim v. Commr. of Income- 
tax. Bengal’, A. I. R. 1947 Cal. 338 (K) the asses- 
see’s bank accounts showed considerable credits 
for a period of one year. The assessee gave no 
information as to the source of these credits. The 
Income-tax Officer was obliged to act under the 
provisions of Section 13 and in doing so he allow¬ 
ed 2/3rd of the total amount of credits towards 
expenses and included the balance of l/3rd in the 
assessable income. It was held that this was a 
pure question of fact, there being nothing to show 
that the Income-tax Officer had in any way acted 
inconsistently with the provisions of S. 13. 

(11) In — ‘Jadunandan Sahu Deokisanram v. 
Commr. of Income-tax, Bihar and Orissa’, A. I. R. 
1949 Pat 215 (L) the assessee’s explanation that 
the amounts entered were received from the 
home-chest of the family was disbelieved. The 
return showed extraordinarily low profits and 
from the circumstances the Tribunal had held that 
these were secret profits. On a reference the 
High Court held that it could not go into the 
question, whether the conclusion arrived at by the 
Tribr-aal was justified so long as there was legal 
evidence to support it. 

(12) In — ‘G. M. Madappa v. Commr. of Income- 
tax, Madras’, A. I. R. 1949 Mad. 246 (M) it was 
held that the burden of proving that cash cre¬ 
dits were not profits was on the assessee and not 
on the Income-tax Officer, and the fact that he 
had failed to notice similar unexplained cash re¬ 
ceipts in earlier years did not affect the question 
of burden of proof. The observations are impor¬ 
tant and are as follows: 

“There cannot be the slightest conceivable doubt 

that when both the source and the nature of 

the cash receipts shown in the accounting year 

have not been proved, the Income-tax Officer 
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cannot draw any other inference except that 
those two amounts are income receipts. He 
cannot come to the conclusion that they are 
capital receipts. If it were held that he should 
the result would be that every assessee will be 
entitled to enter cash credits in his account 
and refuse to furnish the requisite particulars 
about its source and nature and insist that those 
entries should be automatically treated as capi¬ 
tal receipts and not as income receipts.” 

(13) In — *In re Udayram Jagnnath*, 1951-19 
I. T. R. 222 (All) (N) the assessee’s explanation 
that certain cash credits entered in his books re¬ 
presented loans was rejected. The question re¬ 
ferred was to the effect, whether the Tribunal was 
justified in holding that the amount represented 
revenue receipts disguised as cash deposits. The 
High Court held that the question was one of fact 
for the Tribunal to decide and on the facts of 
the case it could not be said that there were no 
materials on the record on which the Tribunal 
could come to the finding it had arrived at. 

(14) The facts in — ‘Commr. of Income-tax, Ex¬ 
cess Profits Tax, Madras v. South Indian Pictures 
Ltd., Karaikudi’, A. I. R. 1952 Mad. 231 (C» were 
entirely different. There the source of the re¬ 
ceipt was known. The amount having been paid 
to the assessee as compensation for termination 
of three contracts, the question was whether this 
was income or a casual receipt or capital receipt. It 
was held that if the Department claims to exer¬ 
cise the right of taxing a particular receipt, it must 
be established that the receipt in question was in¬ 
come, profit or gain falling under any of the 
heads of income mentioned in S. 6 of the Act. 

(15) The last case cited at the Bar is — 'Nara- 
yandas Kedamath Firm v. Commr. of Income-tax 
Central’, A. I. R. 1952 Bom 459 (P>. The facts 
in this case were also different. There too the 
source of the money received by the assessee was 
established. It represented genuine remittances 
from outside by partners. The explanation of 
the partners as to where they got the money from 
was not accepted. It was held that from the 
failure to accept the explanation of the partners 
the Department might be able to draw an infer¬ 
ence that the amount represented undisclosed pro¬ 
fits of the partners, but there was no material 
on which it could be held that the remittances 
were undisclosed profits of the assessee-firm. 

(16) An examination of these cases would, there¬ 
fore, go to show that, if from the books of account 
of the assessee it appears that during the relevant 
account period he had received certain sums of 
money, it is for him to explain from where he 
got the same, and if his explanation is accepted 
there is an end of the matter. The question then 
might arise, which would be in most cases a ques¬ 
tion-of law. whether the assessee’s claim that the 
receipt — its true source being known — is not 
taxable income is justified or not. 

Where, however, his explanation is rejected, the 
Tribunal has to record a finding on such materials 
as may be available, whether the money represents 
revenue receipt taxable as income of the relevant 
account period. The burden, in the first instance, 
must be on the assessee to show the true nature 
of the receipt and why he claims that it is not 
taxable income. When the assessee furnishes an 
explanation, if that explanation Is unsatisfactory, 
that may in itself be a circumstance which the 
Income-tax Officer may be entitled to take into 
consideration but it need not necessarily, in every 
case lead to the conclusion that the receipt is a 
revenue receipt taxable as income received in a 
particular year. 


The question must always remain a question of 
fact which has to be decided on the materials 
available. In each case the revenue authorities 
are entitled to take into consideration the fact 
that the explanation given by the assessee is 
either unreasonable or is false and then to consi¬ 
der whether that circumstance alone or the other 
materials available along with that circumstance 
would entitle them to hold that the amount so 
deposited represented the undisclosed income of 
the assessee in the year in question. r 

(17) Mr. Pathak, learned counsel for the asses¬ 
see, has relied on the fact that the amount of 
Rs. 5,000/- was deposited on 25-11-1941, i. e., a 
month and five days from the beginning of the 
account year, which was 20-10-1941. Considering 
the extent of the business mentioned above it 
cannot be said that it was not possible for the 
assessee to have made secret profits of Rs. 5,000/- 
in the course of a month and five days. We can¬ 
not, therefore, say that the inference drawn was 
an unreasonable inference. 

(18) As regards, however, the cash deposit of 
Rs. 65,000/-, learned counsel for the assessee has 
pointed out that the deposit was made on the 
very first day of the account year and, consider¬ 
ing the extent of the business carried on by the 
assessee, it was not possible that they could have 
made a profit of Rs. 65,000/- on one day. The 
Tribunal, however, did not seem to have attached 
any importance to this argument and have over¬ 
looked this aspect. We have looked through the 
assessment order for the year 1946-47 and we find 
that in that year the assessee had made a total 
profit of Rs. 1.08,166/-. After deducting a sum 
of Rs. 45,378/- for excess profits tax liability, the 
business profits tax was reduced to Rs. 62,788/-. 
The sum of Rs. 65,000/- thus was more than half 

of the total profits made in the course of the year *, 
and it is not at all reasonable to expect that this 
huge profit could have been made on 17-10-1944 
the first day of the relevant account year. No 
attempt was made to go further into this matter 
or to procure any material which would go to 
show that this huge profit could be made on the 
first day when the account year commenced. Mr. 
Pathak has offered to produce before us the ac¬ 
count books to show that after having carried 
over the previous years balance these were the 
first entries that were made in the account books. 

He has suggested that the entries must have been 
made early In the day and there was, therefore, 
no likelihood of any secret profit having been 
made on that day. We do not think we can 
allow learned counsel to produce fresh evidence 
before us but from the circumstances that appear 
from the statement of the case and the assess¬ 
ment order we do not think we can say that there 
was anv material from which a conclusion could 
be arrived at that Rs. 65.000/- was the profit 
made in the account year from 17-10-1944 to 4-11- 
1945 We may mention that we are not called 
upon to decide, nor is it the case of the Depart¬ 
ment that these profits were made in the pre¬ 
vious account year 1943-1944. 

(19) Our answer, therefore, to the question re¬ 
ferred to us is that the Tribunal could reasonably 
hold that the cash deposit of Rs. 5.000/- in the 
assessment year 1943-44 represented the asses¬ 
see’s assessable income from some undisclosed 
source but it was not a reasonable inference 
that the sum of Rs. 65,000/- was income taxable 
in the assessment year 1946-47. 

(20) As the assessee has substantially won we 

allow them costs which we assess at Rs. 30u 
r/vsr Ordered accordingly 
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AGARWALA AND CHATURVEDI JJ. 
Mahmood Hasan Khan, Plaintiff-Appellant 
•v. Bhikhari Lal and others, Defendants-Res- 
-pondents. 

Second Appeal No. 1731 of 1950, D/- 13-4- 
1953. 

(a) Transfer of Property Act (1882), S. 8 — 
•Transfer of grove. 

When an owner of a grove sells the 
grove by declaring that he was selling it 
with every right that he possessed there¬ 
in, it follows that his right to the land is 
also conveyed to the vendee unless it is 
expressly reserved by him. (Para 4) 
Anno: T. P. Act, S. 8 N. 2, 4, 9. 

(b) Muhammadan Law — Pre-emption. 

Under the Muhammadan Law where a 
pre-emptor is equally entitled to the pro¬ 
perty along with the vendee, the property 
should be divided equally between the 
parties. Case law Rel. on. • (Para 4) 

(c) Muhammadan Law — Pre-emption — 
Applicability to Hindus. 

Held that the Muhammadan Law ap¬ 
plied even though the vendees were 
Hindus. 7 All 775, 12 AU 229, Rel. on. 

(Para 4) 

(d) Muhammadan Law — Pre-emption — 
Vicinage. 

The right of pre-emption on the ground 
of vicinage should not be restricted to 
plots or gardens adjoining houses. The 
right of pre-emption extends to plots and 
gardens whether they adjoin houses or 
not. (Para 5) 

(e) Muhammadan Law — Pre-emption — 
Vicinage. 

Four bighas and five biswas area is not 
so big as to be taken out of the category 
of cases in respect of which the right of 
pre-emption on the ground of vicinage ex¬ 
tends. 15 All 104; 33 All 28 and 6 Beng 
LR 41 (FB), Disting. (Para 5) 

(f) Constitution of India, Art. 13 — Re¬ 
trospective effect. 

Article 13 does not act retrospectively so 
as to affect vested rights. AIR 1951 SC 
128 Foil. (Para 6) 

Sarvashri Baleshwari Pd., K. C. Saxena and 
G - N _ Kunzru, for Appellant; G. P. Bhargava 
and N. P. Asthana, for Respondents. 

CASES CITED : 

;(A) (’97) 1887 All WN 118: 19 All 466 
;(B) ('22) AIR 1922 All 157: 44 All 83 

2 °) AIR 1920 Bom 343: 44 Bom 887 
(FB) 

tD) (’09) 2 Ind Cas 458: 31 All 519 
<E) (’85) 7 All 775 
(F) (’90) 1890 All WN 93: 12 All 229 
<G) ( 92) 1892 All WN 240: 15 AU 104 

m ) 1 T , nd Cas 404: 33 AU 28 

/.lil “J* 1: 6 Beng 01 41 (FB) 

(fl) A® 1951 SC 128: 1951 All L 
23: 52 Cri LJ 860 (SC) 

AGARWALA. J : This is a plaintiffs ap- 
peal arising out of a suit for per-emption. The 
property in dispute consists of certain plots of 
ft* ^Prised in Khata Khewat No 14 in 
Qasba Fatehpur, Mohal Kamalpur Abdur Rauf 

*l e situated wthin the Muni- 
cipal limits of Fatehpur and consist of a guava 
1953JA11./89 <fc 90 
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grove. In a portion of it there is a graveyard 
as well. The total area of the plots in dispute 
is 4 bighas and 6 biswas. The defendants 3 
and 4 sold these plots to defendants 1 and 2 
for an ostensible consideration of Rs. 1300/-. 
The plaintiff-appellant brought the suit which 
has given rise to this appeal for pre-emption 
on the ground that he was a co-sharer in the 
mohal in which the plots were situated while 
the vendees were not and further that he held 
in proprietary right a guava grove adjoining 
the plots in dispute. According to him, the 
Muhammadan Law applied to the case and he 
had made the necessary demands for pre-emp¬ 
tion. He further pleaded that in any case he 
had a right of pre-emption according to the cus¬ 
tomary law applicable to the mohal. The real 
sale-consideration was alleged by him to be 
only Rs. 650/- 

(2) The defence of the vendees was that they 
themselves were owners of a guava grove in 
proprietary right adjoining the plots in dispute 
and that they were also co-sharers in the mohal. 
They denied the custom of pre-emption and 
urged that the Muhammadan Law of pre-emp¬ 
tion did not apply to them, they being Hindus. 
They also denied that any demands were made 
by the plaintiff and that he had any preferen¬ 
tial right to pre-empt. The sale consideration 
was asserted to be Rs. 1300/-. Bar. of estoppel 
was also raised. 

(3) The trial Court held that the Muham¬ 
madan Law applied to the case and that while 
the plaintiff was the owner of an adjoining 
grove, the defendants had failed to prove that 
they also owned an adjoining grove. He also 
held that 

“there is some land between the land in suit 
and the defendants’ Khanjari Bagh. The re¬ 
sult is that the plaintiff is a Shafi-i-jar under 
the Muhammadan Law while the defendants 
are not, and under the terms of the custom, 
the plaintiff is entitled to pre-emption as a 
co-sharer while the defendants are not co- 
sharers in the Mohal”. 

The sale consideration was held by him to be 
Rs. 1238/-. He held that demands were made 
by the plaintiff as required by law. He reject¬ 
ed the plea of estoppel and decreed the plain¬ 
tiff’s suit for possession of the land in dispute 
on payment of a sum of Rs. 1238/-. The defen- 
dants-vendees appealed to the lower appellate 
Court. At first the appeal was dismissed main¬ 
ly on the ground that the defendants had fail¬ 
ed to prove that they were the proprietors of 
the land of the grove which they claimed to 
be their own and which they claimed adjoined 
the land in dispute. It appears that the defen¬ 
dants had failed to file the sale-deed by which 
they claimed to be the owners of the adjoin¬ 
ing grove. They, therefore, made an applica¬ 
tion for review of judgment on the ground of 
discovery of an important piece of evidence in 
the shape of the sale-deed in their favour 
which according to them showed that they had 
purchased not merely the trees but also the 
land on which the grove stood. Before decid¬ 
ing the application for review the Court order¬ 
ed that a copy on scale of the plots in dispute 
and the adjoining plots which the parties claim¬ 
ed to belong to them should be filed, so that 
the matter may be decided correctly. This 
order was passed on 4-10-1948. 

On 21-10-1948, the defendants-vendees filed 
a copy of a settlement map showing the plots 
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in respect of which pre-emption was claimed as 
also the grove plot which the defendants alleg¬ 
ed to belong to them and also the grove plots 
belonging to the plaintiff. This map showed 
that the grove claimed by the defendants- 
vendees as belonging to them and which was 
numbered as 1779 was indeed adjacent to plot 
No. 1784, one of the plots which was sold. The 
grove belonging to the plaintiff was also adja¬ 
cent to that plot. The learned Judge of the 
Court below ultimately allowed the application 
for review and set aside his previous order dis¬ 
missing the appeal and set down the case for 
rehearing. Against the order allowing the re¬ 
view application there was an appeal to this 
Court which was, however, dismissed. The 
order allowing the application for review, 
therefore, became final. Ultimately the lower 
appellate Court allowed the appeal holding 
that the defendants-vendees were owners of 
the site of the grove no. 1779 which was ad¬ 
jacent to one of the plots sought to be pre¬ 
empted and consequently th°y were Shafi-i-jars 
and as such had equal right of pre-emption 
with the plaintiff who was also shafi-i-jar. It, 
therefore, dismissed the suit, but it did not 
take into consideration — and probably the 
point was not pressed before him — that even 
though the parties were equal Shafi-i-jars, the 
plaintiff could claim half the property pre-empt¬ 
ed and the suit was not liable to be dismissed 
merelv because the plaintiff had no preferen¬ 
tial right over the defendants-vendees. Against 
the decree of the Court below the plaintiff has 
preferred this second appeal. 

(4) The first point urged before us by learn¬ 
ed counsel appearing for the appellant is that 
the lower Court was not justified in coming to 
the conclusion that the defendants-vendees 
were Shafi-i-jars. He has urged that the sale- 
deed relied upon by the defendants does not 
convey the land of plot no. 1779 on which the 
defendants’ grove stands. It is pointed out that, 
although the vendor stated in the sale-deed 
that he was the owner of the grove as well as 
of the land underneath it yet in the portion 
conveying the property he had first written 
out the word “Arazi Land” along with the 
grove as the property conveyed but later on 
stuck out the word “Arazi” from the sale-deed, 
thus showing an intention to convey merely 
the trees standing in the grove and not the 
land underneath it. We have read the sale-deed 
carefully and although it is true that the 
vendor does not in so many words refer to the 
site “Arazi” as having been conveyed and in¬ 
deed it appears that the word ‘Arazi* was cut 
out from the sale-deed we have no hesitation 
in coming to the conclusion that on tho words 
of the sale-deed as it stands, the vendor parted 
with every right that he possessed in the grove. 
It was a proprietor’s grove, the vendor being 
the sole owner of it. When an owner of a 
grove sells the grove by declaring that he was 
selling it with every right that he Possessed 
therein, it follows that his right to the land 
was also conveyed to the vendee unless it was 
expressly reserved by him. In the case of a 
grove in which the groveholder is not the 
owner of the land, a sale by him would not be 
deemed to have passed the land to the 
vendee. But this is not so in the case of a 
sale by a proprietor of the grove which he has 
planted over his own land. 


On a perusal of the entire sale-deed we must 
hold that the defendants were the proprietors 
not only of the trees but also of the site. Tha 
map on the file clearly establishes that the de¬ 
fendants* grove adjoins plot no. 1784. It was 
attempted to show that between the defend¬ 
ants’ grove no. 1779 and plots nos. 1786 and 
1787 which were sought to be pre-empted, 
there was a passage or a grave-yard interven¬ 
ing and that, therefore, it cannot be said that 
the defendants-vendees were shafi-i-jars of 
the vendors and in this connection the opinion 
of the trial Court which we have quoted earlier 
in the judgment was relied upon. As already 
stated the map clearly shows that plot no. 
1779 adjoins plot No. 1784. There is 
no passage or graveyard between the pre¬ 
empted property and the defendants’ grove. 
Indeed the plots constituting tho grave¬ 
yard are part of the property sold 
which is sought to be pre-empted and the pro¬ 
perty which is said to be a passage 
is also included in the sale-deed under 
pre-emption. It must, therefore, be held 
that the deiendants-vendees are shafi-i-jars of 
the vendors. The plaintiff and the defendants 
therefore are both shafi-i-jars and the question, 
is whether the suit should be dismissed as has 
been don© by the Court bolew, or, as claimed 
by the plaintiff, the property in dispute should 
be divided half and half between them. 

The matter is concluded by authority. Under 
the Mohammadan Law where a pre-emptor is 
equally entitled to the property along with the 
vendee, the property should be divided equally 
between the parties, vide —‘Amir Hasan v. 
Rahim Baksh*. 19 All 466 (A); —‘Muhammad 
Yakub v. Kanhai Lal’, AIR 1922 All 157 (B) 
and —‘Vithaldas Kahandas v. Jametram’, AIR 
1920 Bom 343 (FB) (C). In —‘Baldeo v. Badri 
Nath’, 31 All 519 (D). the Court seems to have 
overlooked this aspect of the case and dismiss¬ 
ed the pre-emption suit when the pre-emptor 
and the vendee were entitled to the pro¬ 
perty in equal degree. This was commented 
upon in the subsequent case of —‘AIR 1922 
All 157 (B)\ It was not disputed that the 
Mohammedan Law applies even though the 
vendees are Hindus, vide —‘Gobind Dayal v. 
Inavat Ullah’, 7 All 775 (E) and —‘Abbas Ali 
v. Maya Ram’, 12 All 229 (F). 

(5) On behalf of the defendants-vendees the 
decision of the Court below was sought to bo 
affirmed on two additional grounds one or 
which does not seem to have been raised be¬ 
fore that Court and the other could not have 
bean raised before it. It was urged that the 
Muhammadan Law does not allow pre-emption 
on the ground of vicinage in respect of large 
estates and allows pre-emption on that ground 
only in respect of houses, gardens and small 
plots of land. It was also urged that a garden 
is different from a grove and that the property 
in dispute does not fall within the category oi 
a garden. No case in which the property claim¬ 
ed consisted of a few plots and not the entire 
mohal or a share in a mohal and was dismiss¬ 
ed on the ground that such plots of land could 
not be pre-empted, was shown to us. The case* 
relied upon were all cases in which *>rO- 
oertv sought to be pre-empted consisted oi 
mfhals oA share in a mo^l —‘Abdul Rahun 
Khan v. Kharag Singh’, 15 All 104 (G . 
a ease in which after a perfect Partition, a 
mohal had been formed and it was sought 
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be pre-empted by a co-sharer in the other 
mohal. It was held that on the ground o£ 
vicinage alone under the Muhammadan Law 
such property could not be prcrempted. In — 
‘Munna Lai v. Hajira Jan’, 33 All 28 (H), there 
was also an entire mohal which was sought to 
be pre-empted. The leading case on the point 
is —‘Sheikh Mahomed Hussain v. Shaw Mohsin 
Ali’, 6 Bang LR 41 (FB) (I). That was also a 
case of pre-emption in respect of a considerable 
■ estate consisting 6f a share in a village. It 
was held that the right of pre-emption on the 
ground of vicinage alone did not extend to 
such property. In the course of judgment, how¬ 
ever, it was observed that, according to the 
Muhammadan Law the right of pre-emption 
possessed by a neighbour extends only to 
houses, gardens and small parcels of land. 

The argument of learned counsel for the 
vendees-respondents was that the right of pre¬ 
emption being a weak right and the right to 
claim pre-emption on the ground of vicinage 
being the weakest, it should not be extended to 
claims in inspect of plots so big as the plots in 
the present case covering an area of 4 bighas 
and 5 biswas. It appears to us, however, that 
there is no justification for restricting the right 
of pre-emption on the ground of vicinage, to 
plots or gardens adjoining houses. Tire right 
of pre-emption extends to plots and gardens 
whether they adjoin houses or not. The plots 
in dispute constitute one grove in which there 
is a small graveyard. It cannot be said that 
this is an estate within the meaning of the 
decision of the Full Bench in —'6 Beng LR 41 
(I). The property in dispute is not a share in 
a village or in a mohal. The vendor was the 
exclusive proprietor of the specific plot sold. 
Four bighas and 5 biswas area is not so big 
as to be taken out of the category of cases in 
respect of which the right of pre-emption on 
the ground of vicinage extends. In our opinion 
the plaintiff is entitled to pre-empt. 

(6) The second ground on which the judg¬ 
ment of the Court below was sought to be 
supported was that the Law of Pre-emption 
has after the commencement of the Constitu¬ 
tion, become unconstitutional and as such is 
void under Art. 13 of the Constitution. Re¬ 
liance was placed upon Cl. (f) of Art. 19(1) 
and it was urged that the limitation upon the 
right conferred on the citizens under that 
clause could be restricted only in the public 
interest under sub-cl. (5) of that Article. It is 
not necessary for us to express any opinion on 
this question because we find that the right 
which the plaintiff seeks to enforce in the pre-„ 
sent litigation is a right which had accrued to 
him before the commencement of the Constitu¬ 
tion. It has been held by the Supreme Court 
that Art. 13 does not act retrospectively so as 

I . to affect vested rights, vide —‘Keshavan v. 
|State of Bombay’, AIR 1951 SC 128 (J). 

(7) There is therefore no force in this conten¬ 
tion. The result, therefore, is that wa allow 
this appeal in part, set aside the decree of the 

r Court below and decree the plaintiff’s suit for 
possession of half the property in dispute on 
payment of Rs. 619/- within two months from 
to-day’s date. In case of the default of the pay¬ 
ment within the time fixed therein the plain¬ 
tiff’s suit shall stand dismissed with cost. The 
case is one in which there could have been a 
difference of opinion as to the law applicable. 
We. therefore, order that in case the plaintiff 


deposits the amount, the parties shall bear 
their own costs throughout. 

(8) Learned counsel for the appellant states 
that the whole amount of Rs. 1238/- has already 
been deposited in the Court. If that is so, Rs. 
619/- out of it may be paid to the vendees 
and the rest may be withdrawn by the plain¬ 
tiff. 

B/D.H.Z. Appeal partly allowed. 


A.I.R. 1953 ALL. 707 (Vol. 40, C. N. 344) 
MALIK C. J. AND GURTU J. 

Sm. Daljit Kaur, B. A., B. T., Appellant v. 
S. Tarlok Singh and others, Respondents. 

First Appeal No. 261, of 1952, D/- 24-3-1953. 
Succession Act (1925), Ss. 192, 209, 299 — 
Order under S. 192. 

Order dismissing Application under S. 
192 — S. 209 applies and appeal does not 
lie. AIR 1922 All 337 (3), Rel. on. 

(Para 3) 

Anno: Succession Act, S. 192 N. 1; S. 209 N. 
1; S. 299 N. 1. 

Krishna Shankar, for Appellant; B, D. 
Gupta, for Respondents. 

CASE CITED: 

(A) (’22) AIR 1922 All 337 (3): 44 All 546 
MALIK C. J.: A preliminary objection has 
been raised by learned counsel for the respon¬ 
dents that this appeal does not lie. Sardar 
Mehar Singh, Air Commodore, died in an air- 
crash in the year 1952. It is said that he left 
considerable property and the applicant, Baljit 
Kuar, claiming to be his widow made an ap¬ 
plication under S. 192, Succession Act in the 
Court of the District Judge, Rampur. This ap¬ 
plication was filed against the father and bro¬ 
thers of Sardar Mehar Singh and it was said 
that they were wrongfully trying to take pos¬ 
session of the property left by the deceased. 
The applicant, therefore, prayed for the ap¬ 
pointment of a curator. The learned District' 
Judge dismissed the application on 21-4-1952 on 
the ground that no sufficient cause had been 
made out for taking proceedings under S. 192, 
Succession Act and the applicant was directed, 
if she was so minded, to file a regular suit. 
Against that order, this First Appeal was filed 
Learned counsel for the appellant claimed that 
the appeal lay under S. 299. Succession Act 
(39 of 1925). Section 299 is to the following 
effect: 

“Every order made by a District Judge by 
virtue of the powers hereby conferred upon 
him shall be subject to appeal to the High 
Court in accordance with the provisions of 
the Code of Civil Procedure, 1908 (5 of 1908), 
applicable to appeals.” 

Section 299 is in Part IX of the Act which 
deak wdh Probate, Letters of Administration 
and Administration of Assets of Deceased Sec¬ 
tion 192, however, is in Part VII which is for 
Protection of Property of Deceased pending 
final adjudication of the rights of rival clai¬ 
mants to the same. Sections 192 to 210 are all 
induded n Part VII and S. 209 of the Act pm- 
viaes that: 

“The decision of a District Judge in a sum 
mary proceeding under this Part shall have 
no other effect than that of settling theactutS 
possession; but for this purpose it shall be 

o fi r a review.” ha11 DOt be ^ t0 an * W* 


708 Allahabad 


Chhedi Sahu v. Sheobaji (Malik C . J .) 



Learned counsel has tried to distinguish S. 209 
and has urged that the Court of appeal cannot 
interfere with an order of a District Judge set¬ 
tling the question of actual possession of the 
property, but an appeal lies from every order 
of a District Judge as provided for in S. 299. 

(2) In considering these sections one must 
bear in mind that the Indian Succession Act 
is an Act to consolidate the law applicable to 
intestate and testamentary succession which 
was formerly dealt with by a number of Acts 
and which have all been now consolidated and 
form part of the Indian Succession Act. A list 
of these Acts is given in Sch. IX of the Act. 
Part VII has been taken in the main from sn 
Act known as the Succession (Protection of 
Property) Act (19 of 1841). The object of the 
Act was to meet cases of unlawful possession 
or disturbance of possession under pretended 
claims of right, and to discountenance the em¬ 
ployment of force and fraud. The decision by 
the Judge was not to be of such a nature as 
to supersede the necessity of a regular suit as 
it did not determine the title to the property. 
The proceedings under Part VII are summary 
proceedings and S. 209 makes it clear that the 
only effect of those proceedings would be to 
settle the question as to who shall remain in 
actual possession of the property pending deci¬ 
sion by a competent Court. All such orders, 
therefore, which can come under Part VII are 
governed by S. 209 and are not subject to ap¬ 
peal or review. In — ‘Gajadhar v. Megha’, AIR 
1922 All 337 (3) (A), it was held that an order 
appointing a curator was not appealable by 
reason of the provisions of S. 18, Succession 
(Property Protection) Act (19 of 1841). 
Though that judgment was delivered under the 
old Act, the provisions of that Act have more 
or less been incorporated in Part VII, Succes¬ 
sion Act (39 of 1925). 

(3) In our view S. 209 applies and the order 
passed by the District Judge is final. The preli¬ 
minary objection must, therefore, prevail. 

(4) The appeal is dismissed with costs. 

B/D.H. Appeal dismissed. 


A I.R. 1953 ALL. 708 (Vol. 40, C. N. 345) 
MALIK C. J. AND V. BHARGAVA J. 
Chhedi Sahu and another, Appellants v. Mst. 
Sheoraji and others, Respondents. 

Letters Patent Appeal No. 45 of 1946, D/- 
1-5-1953, from judgment, of Mathur J., D/- 
6-5-1946. 


(a) Debt Laws — U. P. Debt Redemption Act 
(13 of 1940), S 8 — Dismissal of application — 
Appeal — (Civil P. C. (1908), Ss. 47, 104 and 
O. 43, R. 1). 

Act does not provide for appeal against 
order dismissing application under sec¬ 
tion _ Order is also not one either under 
S 47, Civil P. C. or an appealable order 
under S. 104 read with O. 43, R. 1 of that 
Code. Hence no appeal lies against such 
order: Case law referred to. (Para 7) 
Anno: Civil P. C., S. 47 N. 3; S. 104 N. 2, 3; 
O. 43, R. 1 N. 1. 

(b) Civil P. C. (1908), S. 115 — Appeal 
treated as an application in revision. 

Quaere—Whether Letters Patent Appeal 
filed under permission granted by single 
Judge of High Court, in second appeal, can 


be treated as revision against an order 
passed by the trial Court. (Para 8) 
Anno: Civil P. C„ S. 115 N. 19. 

J. Swarup, for Appellants; Z. H. Lari, K. C. 

Saxena and Narain Sahai, for Respondents. 

CASES CITED: 

(A) (’50) AIR 1950 All 713: 1950 All U 847 
(FB) 

(B) (’42) AIR 1942 All 390: 1942 All LJ 578 
(FB) 

(C) (’46) AIR 1946 All 89: ILR (1946) All 413 
(FB) 


MALIK C. J.: This appeal has arisen out 
of proceedings initiated by an application 
under S. 8 of the U. P. Debt Redemption Act, 
Act No. 13 of 1940, for amendment of a decree 
for redemption. 

(2) The facts in brief are that on 5-1-1880, 
one Janki and his son Kanhai mortgaged a 
house now in dispute, to one Ram Sarup for 
Rs. 299/-. The mortgage was for possession. 

On 2-1-1883, the two mortgagors executed a 
simple mortgage in respect to the same house 
in favour of the same mortgagee for Rs. 299/- 
and stipulated therein that it would not be 
permissible for the mortgagors to redeem the 
mortgage of 1880 without paying up the amount 
due under the simple mortgage of 1883. 

(3) The mortgagees remained in possession 

since 1880. Janki and Kanhai both died, and 
Kanhai’s heirs who inherited the property 
transferred the equity of redemption on 28-8- 
1936, to the plaintiffs Mt. Sheoraji and Mt. 
Habiban. They left a sum of Rs. 299/- in their 
hands for redemption of the possessory mort¬ 
gage of 1880 and stipulated that the transferee 
would be liable for payment of whatever 
amount was found due under that mortgage. K 
No mention however was made of the 1883 
mortgage. When Mt. Sheoraji filed a suit for 
redemption of the mortgage of 1880 the mort¬ 
gagee relied on the mortgage of 1883 and 
claimed that before the mortgage of 1880 could 
be redeemed the plaintiff had to pay the 
amount due under the mortgage of 1883 as 
well This plea evidently found favour with 
the trial Court and was affirmed by this Court 
by an order dated 5-11-1942, with the result 
that the plaintiffs were required to pay Rs. 
3,942/- the amount due under both the mort¬ 
gages of 1880 and 1883 before the mortgage of 
1880 could be redeemed. . 

(4) In the year 1943 the plaintiff filed an 
application under Ss. 8 and 9 of the Debt Re- 
demption Act for redemption of interest allow¬ 
ed to the mortgagee and for amendment of 
the decree. This application was dismissed 
by the learned Munsif on the 18th August 1943, 
as in his view the amount was not a loan the 
liability having been transferred by the ori¬ 
ginal mortgagors to the transferees. The 
defendants had made a declaration that tney 
would not proceed against any land, agncui- 
tural produce or person of the agriculturist, 
but the learned Munsif held that S. 4 of the 
Debt Redemption Act applied only to a case 
where the mortgagee had filed a suit to realise 
the amount due to him from an agriculturist 
and not to a suit for redemption filed by an 
agriculturist. Against the order rejecting tne 
application under Ss. 8 and 9 of the Debt 
demption Act, the plaintiff filed an aPP e ® 
before the learned Civil Judge of Gorakhp 
who allowed the appeal on the 1W-J944 ana 
reduced the amount which the plaintiffs w 
required to pay for redemption of the mori 
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face On a further appeal to this Court a 
learned single Judge dismissed the appeal on 
the 6th of May 1946, but granted to the defen¬ 
dants leave to appeal. The defendants have 
now filed this appeal. .. , . 

( 5 ) It is contended on their behalf that the 
order passed by the learned Munsif on the 18th 
August 1943, was not an appealable order and 
neither the learned Civil Judge of Gorakhpur 
nor the learned single Judge of this Court had 
any jurisdiction to entertain appeals. Reliance 
is placed by learned counsel on certain obser¬ 
vations made in a Full Bench decision of this 
Court in — 'Badri Prasad v. Shankar Lai’, AIR 
1950 All 713 (A). In view of that decision in 
which several other Full Bench decisions of 
this Court have been considered, it is not neces¬ 
sary for us to discuss the law at any length. 
That case however has settled the law, so far 
at least as this Court is concerned, that an 
order under S. 8 of the Debt Redemption Act 
refusing to amend a decree is not an order 
under S. 47, Civil P. C. This point was referred 
to the Full Bench, as in — ‘Mt. Ketki Kunwar 
v. Ram Sarup’, AIR 1942 All 390 (B), and 
other cases where an application for amend¬ 
ment was made during the pendency of execu¬ 
tion proceedings this Court had held that the 
order for amendment of the decree was an 
order under S. 47, Civil P. C. 

(6) The decree for redemption was passed 
on 5-11-1942. That decree was no doubt appeal- 
able under S. 96, Civil P. C. The application 
for amendment of the decree was filed in the 
year 1943. As the application was dismissed 
by the learned Munsif the decree was not 
amended. The Debt Redemption Act makes no 
provision for an appeal against an order dis- 

i missing an application under S. 8 of the Debt 
{ Redemption Act. In — 'Manmohan Lai v. Raj 
Kumar Lai’, AIR 1946 All 89 (C), the question 
for decision was slightly different. But the law 
on the point was discussed whether when a 
decree was amended under S. 8 of the Debt 
Redemption Act, an appeal would lie from the 
amended decree. The view expressed by some 
of the learned Judges was that the amended 
decree would be appealable but limitation 
would run from the date of the original decree 
and an application under S. 5 of the Limitation 
Act might be necessary where the period of 
limitation for appeal from the decree on the 
date it was originally passed had expired. Some 
observations were made in — 'Badri Prasad’s 
case’ (A) that the amended decree as such was 
appealable under S. 96, Civil P. C. In any 
case, the question whether the amended decree 
as such, or the original decree as amended is 
appealable is of mere academic interest. Sec¬ 
tion 8, sub-s. (2) provides that the amended 
decree shall bear the same date as the original 
decree. An application under S. 5 of the Limi¬ 
tation Act would therefore be required unless 
the period of limitation for appeal from the 
date of the original decree had not expired. 

(7) Where, however, no amendment has been 
made and the application under S. 8 has failed 
and has been rejected, the order can be ap- 

F pealable only if there is a law providing for 
an appeal. It is now well settled that an ap¬ 
peal is a creature of statute and unless a right 
of appeal is given by some law an order is 
not appealable. We have already said that it 
has been held by this Court that such an order 
is not an order under S. 47, Civil P. C. It is 
not an order which is appealable under the 
Provisions of S. 104 read with Order 43, R. 1, 


Civil P C. There being no provision for appeal 
the order passed by the learned Munsif dis¬ 
missing the application for amendment was not 
appealable and no appeal lay to the learned 
Civil Judge or to the learned single Judge of 
this Court. 

(8) Mr. Sri Narain Sahai learned counsel for 
the respondents has asked us to treat this case 
as a civil revision under S. 115, Civil P. C. 
against the order of the learned Munsif dated 
18-8-1943. It is doubtful whether a Letters 
Patent Appeal filed under the permission 
granted by a learned single Judge of this Court 
can be treated as a revision against an order 
passed by the learned Munsif. But even if we 
were to allow this prayer, the difficulty would 
arise that there being no error of jurisdiction 
in the order of the learned Munsif, it being at 
best an error on a question of law, we shall 
have no jurisdiction under S. 115 of the Code 
to revise the order. We therefore, do not see 
any reason for granting this request. 

(9) The result, therefore, is that this appeal is 
allowed, and the decrees passed by the learned 
single Judge as also by the learned Civil Judge 
of Gorakhpur, are set aside. The order of the 
learned Munsif dated 18-8-1943, therefore will 
remain operative. 

(10) As the objection as regards jurisdiction 

was not taken either in the lower appellate 
Court or in this Court, we direct the parties 
to bear their own costs in all the Courts. 
B/M.K.S. Appeal allowed. 


AJLR. 1953 ALL. 709 (Vol. 40, C. N. 346) 
(LUCKNOW BENCH) 

MALIK C. J. AND C. B. AGARWALA J. 
Raja Ram, Defendant-Appellant v. Sheo 
Behari Singh and another. Plaintiff s-Respon- 
dents. 

Appeal No. 17 of 1951, D/- 10-2-1953. 

Tenancy Laws — U.P. Tenancy Act (17 of 
1939), S. 206(a) — Applicability. 

Section 206(a) preserves rights of those 
who were groveholders on the date when 
the Act came into force — Groveholder 
ceasing to be groveholder before Act by 
abandonment and consequent escheat to 
Zamindari according to custom — Section 
does not apply. (Para 5) 

Ali Hasan, for Appellant. 

AGARWALA J.: This is a defendant’s 
special appeal from the judgment of a learned 
single Judge of this Court. The facts may be 
briefly stated as follows: 

(2) Hanwant Singh, plaintiff, who died dur¬ 
ing the pendency, of the appeal before the 
learned single Judge and is now represented 
by his son, Sheo Behari Singh and his grand¬ 
son Maheshar Baksh Singh, was cosharer irt 
patti No. 2 in village Kathwa in which grove 
plot No. 67 was situated. Ram Ghulam the 
maternal grandfather of Raja Ram, appellant, 
was its groveholder. The plaintiff’s case was 
that Ram Ghulam died in 1934 and was suc¬ 
ceeded by defendant-appellant who used to live 
with him, that in 1937 Raja Ram abandoned 
the grove and went away to live in village 
Shivpuri which was not owned by the Zemin¬ 
dars and according to the village custom the 
grove escheated to the zemindars including the 
plaintiff. On these allegations the plaintiff 
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(3) Raja Ram’s defence was that he had in¬ 
herited the grove from his maternal grand¬ 
father who died net in 1934 but in 1930, that 
he never lived with his maternal grandfather 
and that the cause of action, if any, arose in 
1930, on the death of Ram Ghulam and as the 
suit was filed in 1944, it was time barred. The 
custom pleaded by the plaintiff was also denied 
and it was further urged that any such custom 
had no effect in view of the previsions of S. 
206(a), U. P. Tenancy Act, 1939. 

(4) The trial Court dismissed the suit. The 
lower appellate Court also affirmed the decree 
but on different grounds. According to the 
findings not now challenged before us, Ram 
Ghulam died in 1931, Raja Ram abandoned the 
grove in 1937, the custqm alleged by the plain¬ 
tiff was held to be prbved and according to 
that custom the grove escheated to the zemin¬ 
dars in 1937. The lower appellate Court, how¬ 
ever, held that under S. 206(a), U. P. Tenancy 
Act the custom did not apply to the case and 
that Raja Ram continued to be groveholder of 
the grove. The learned single Judge in second 
appeal, however, overruled this contention of 
the defendant-appellant and held that S. 206 
applied only to groveholders who had not ceas¬ 
ed to be groveholders before the Act came into 
force and since Raja Ram had abandoned the 
grove and according to the custom, the grove 
had escheated to the zemindars, he had ceased 
to be a groveholder when the U.P. Tenancy 
Act came into force and as such S. 206 did not 
help him at all. 

(5) The only point for decision in this spe¬ 
cial appeal is whether S. 206(a), U. P. Tenancy 
Act applies to the facts of this case and whe¬ 
ther the custom pleaded by the plaintiff-respon¬ 
dent could not apply in view of that section. In 
our opinion the view taken by the learned 
single Judge of this Court was correct. Accord¬ 
ing to the custom, Raja Ram had ceased to 
have any right in the grove. He, therefore, 
became a trespasser. He could not be said to 
be a groveholder after 1937 and was not such 
when the U.P. Tenancy Act came into force. 
Section 206(a) preserves the rights of grove¬ 
holders, that is to say, persons who were 
groveholders on the date the Act came into 
force. 

It was, however, urged that S. 206(a) was 
retrospective in operation. No doubt the 
chapter relating to groveholders was retrospec¬ 
tive in the sense that it applied not only to 
groves planted by groveholders after the com¬ 
mencement of the Act but also to persons who 
were groveholders on the date on which the 
Act came into force. But it was not retrospec¬ 
tive in the sense that the rights that had been 
forfeited or lost before its commencement were 
revived by it. Those persons who had ceased to 
be groveholders before the commencement of 
the Act did not become groveholders after its 
commencement and, therefere, S. 206 could not 
be of any help to the defendant-appellant. 

(6) In this view of the matter there is no 
force in this appeal. It is dismissed. As no 
one appears on behalf of the respondent, we 
make no order as to costs. 

B/R.G.D. Appeal dismissed. 


Kundomal Ganga Ram, (Judgment-debtor), 
Appellant v. Topamal Chotamal, (Decree- 
holder), Respondent. 

Exn. First Appeal No. 393 of 1952, D/- 10-2- 
1953. 

(a) Civil P. C. (1908), O. 41, R. 22 — Cross¬ 
objection against person not impleaded in 
appeal. 

A cross-objection cannot be filed against 
a person who is not a party to the appeal 
and who is not impleaded as a party in the 
cross-objection either. (Para 2) 

Anno: Civil P. C., O. 41, R. 22 N. 13 Pt. 1. 

(b) Civil P. C. (1908), S. 38 and O. 21, R. 50 
(1) — Decree specifically against firm and its 
assets in hands of partners — Execution against 
partners personally. 

It is not for the executing Court to vary 
the terms of a decree. It has to execute the 
decree as it stands. (Para 3) 

Where a decree is specifically against the 
firm itself and the assets of the firm in the 
hands of the partners and the specific claim 
by the decree-holder that the decree should 
be against the partners personally was de¬ 
cided against the decree-holder, the execut¬ 
ing Court is bound by the limitation placed 
on the decree itself and cannot execute it 
against the partners personally. (Para 2) 

Anno: Civil P. C., S. 38 N. 8 Pt. 4; O, 21) 
R. 50 N. 1. 

(c) Hindu Law — Joint family — Trading 
families — Presumption as to property of 
family being not separate from assets of family 
business. 

Where it is not alleged that the brothers 
constituting a joint family were members 
of a trading family or that they had any 
ancestral business, there is no presumption 
that the property belonging to the family 
in any way represents the assets of the firm 
started by them. (Para 4) 

Hari Swarup and J. Swarup, for Appellant; 
Maheshwari Dayal and S. D. Srivastava, for 
Respondent. 

V. BHARGAVA J.: This is a judgment- 
debtor’s appeal arising out of proceedings for 
execution of a simple money decree for a sum 
of Rs. 12,140/1/-. The parties to this appeal 
were original resid?nts of Sind. Some time in 
1947, the decree-holder filed Suit No. 533 of 
1947 on the original side of the Chief Court of 
Sind for recovery of money against Firm Kun¬ 
domal Ganga Ram, and it was alleged that the 
appellant, Kundomal Ganga Ram, was one of 
the partners of that firm. In addition, there 
was an allegation that his four brothers were 
also partners in the firm and that there was 
one other partner known as Kodumal. The firm 
was sued through Kodumal as partner and the 
service of the summons in the suit was effected 
on Kodumal. On 8-11-1948, the Chief Court of 
Sind decreed the plaintiff’s suit. 

Admittedly, by the time the decree was pas¬ 
sed in the Chief Court of Sind, the partition of 
India had come into existence and the decree 
was passed by a Court in Pakistan which was 
naturally, at that time a foreign Court. On tne 
basis of the judgment in that suit, the decree- 
holder filed another suit (No. 205 of 1949).“J 
the Court of the Civil Judge of Agra. In tws 
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suit, he impleaded not only Firm Kundomal 
Ganga Ram as defendant but he also impleaded 
Kundomal Ganga Ram as well as his 
four brothers as • defendants. These five 
brothers were defendants 2 to 6 and the firm 
was defendant 1. The firm was again sued 
through Kodumal as partner though, in the 
plaint, it was requested that the service be 
effected on the firm by serving the summons 
on Kodumal. The suit was decreed by the 
learned Civil Judge of Agra against Firm Kun¬ 
domal Ganga Ram in the following terms: 

“I decree the plaintiff’s suit for Rs. 12,140/1/- 
with costs and future and ‘pendente lite* 
interest at 3 per cent, against defendant 1 
and such property of the firm M/S Kundomal 
Gangaram as may be found in the hands of 
defendants 2 to 6.” 

It is this decree which was sought to be exe¬ 
cuted by attachment of certain properties which 
principally consisted of a shop and the assets 
inside that shop at Agra. Defendants 2 to 6 
filed an objection that this property was net 
liable to attachment and sale in execution of 
the decree as the shop and the assets were not 
the assets of Firm Kundomal Ganga Ram but 
were the personal property of the joint family 
property of defendants 2 to 6. The learned 
Judge of the lower Court held that the assets 
sought to be attached were not the assets of 
the firm but that the share of Kundomal Ganga 
Ram, who was defendant 2 in the suit, in the 
family property was liable to attachment and 
sale in execution of the decree under O. 21 , 
R. 50, Civil P. C. The shares of the other four 
brothers of Kundomal Ganga Ram were held 
to be not liable to the decree. Kundomal Ganga 
Ram has, therefore, appealed against the find¬ 
ing which affects his share in the property 
wereas a cross-objection has been filed by the 
decree-holder with regard to the shares of the 
other four brothers in the property. 

(2) We may first deal with the cross-objection 
as it can be disposed of on one very short 
point. The appeal was filed by Kundomal 
Ganga Ram and the only respondent in the 
appeal was the decree-holder, Topamal Chhota- 
mal. The four brothers of Kundomal Garga 
Ram were not impleaded as parties in the 
appeal. The cross-objection could, therefore, be 
only directed against Kundomal Ganga Ram. 
His four brothers were not impleaded as par¬ 
ties in the cross-objection either. Since the 
cross-objection is directed against their shares 
in the property and as they have not been made 
parties to the cross-objection, the cross-objec¬ 
tion cannot be entertained and must be dis¬ 
missed. 

(3) So far as the appeal is concerned, learned 
counsel for the appellant has urged that, in 
this case, the lower Court was wrong in apply¬ 
ing the provisions of R. 50 of O. 21, Civil P. C., 
because when the decree was passed, there was 
a specific direction by the Court passing the 
decree that only the assets of the firm in the 

s a PP e Uant or his brothers were 

liable to the decretal amount and it refused to 
grant the prayer which had been made in the 
that there should be a decree for personal 
liability against the appellant and his brothers. 
Learned counsel for the respondent has urged 
that even though there was such a direction in 
the decree, the executing Court was entitled 
to proceed under 0. 21, R. 50 of the Code 
against properties of the partners who might 

<nv! sfy A h x e r *Upements of Cls. (b) and (c) of 
sub-r. (1) of H. 50. 
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We are unable to accept this contention. It 
is not for the executing Court to vary the terms 
of the decree. The function of the executing 
Court is to execute the decree as it stands. The 
decree is specifically against the firm itself and 
the assets of the firm in the hands of the 
appellant and his brothers. During the suit, 
there was a specific claim by the decree-holder 
that the decree should be against the appellant 
and his brothers personally. This plea was fully 
considered* and decided against the decree- 
holder. The remedy of proceeding against the 
assets of the partners under R. 50 of O. 21, 
Civil P. C. can only be permitted in cases where 
the decree is against a firm and the Court 
passing the decree has not imposed any limi¬ 
tations on the decree which would govern the 
executing Court when executing the decree. 

If any limitations are placed on the decree 
itself, the executing Court is bound by them 
and, to that extent, the powers of the executing 
Court to proceed under the general provisions 
of the Code become limited. It may also be 
noticed that, by using the words ‘may execute’ 
in Rule 50 of O. 21, Civil P. C., the Court is 
only empowered to proceed against the assets 
of a Dartner under certain circumstances. When 
the rule merely empowers the Court and does 
not enjoin on it to proceed against that pro¬ 
perty, the Court can only proceed against that 
property in appropriate cases. In a case where 
the decree itself prohibits proceedings against 
that property, it is obvious that the executing 
Court can never be justified in proceeding 
against it. 

(4) Learned counsel for the respondent tried 
to support the order of the lower Court on an 
alternative ground. His contention was that the 
property sought to be attached and sold con¬ 
sisted of the assets of the partnership firm, and, 
therefore, the decree-holder-respondent was, in 
any case, entitled to execute his decree against 
that property. The learned Judge of the lower 
Court did not enter into any detailed discussion 
on this question. His judgment has, however, 
proceeded on the basis that, in his view, the 
property sought to be attached and sold did not 
consist of the assets of the partnership firm but 
consisted of the property of the appellant and 
his brothers which could not be held to be the 
assets of the firm in their hands. Learned 
counsel has not been able to point out any 
material on the file of the execution case or in 
the judgment passed in the suit which could 
justify our differing from the view taken by the 
lower Court. 

On the execution file, there is an affidavit 
filed by one of the brothers of Kundomal Ganga 
Ram viz., Khem Chand. In this affidavit, Khem 
Chand has explained how he and his brothers 
came into possession of the property now 
sought to be attached. He has stated that his 
father had left property in Karachi which was 
mostly his self-acquired property. This property 
devolved on the five brothers. In addition, 
there was some property belonging to his 
mother, Shrimati Asan Bai. Further, there was 
some ancestral zamindari property. The house 
property, which was the self-acquired property 
of the father, and the property of the mother 
were sold when the appellant and his brothers 
migrated to Agra from Karachi. The zamindari 
property which was the ancestral property was 
exchanged for land in India. Out of the assets 
realised from the sale of the property in Karachi, 
property was acquired at Agra and a shop was 
started. These facts given in the affidavit show 
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that the property, which is now sought to be 
attached, had nothing to do at all with the 
assets of the firm. 

The affidavit goes on to relate that Kundomal 
appellant, by that time, started a petty enter¬ 
prise in the name of Kundomal Ganga Ram 
which could hardly carry on any business worth 
the name and died out in its infancy owing 
to the creation of Pakistan leaving no assets 
whatsoever. Besides this affidavit, no other 
evidence was advanced before the lcArer Court 
which could tend to show that the property in 
suit represented the assets of the firm or had 
been acquired out of the assets of the firm. 
Learned counsel for the respondent urged that, 
in case of trading families there would be pre¬ 
sumption that the property of the joint Hindu 
family is not separate from the assets of the 
ancestral business firm of the family. This 
proposition of law has no reference at all to 
the facts of the case before us. In this case, it 
was nowhere alleged that the appellant and his 
brothers were members of a trading family or 
that they had any ancestral business. There is, 
therefore, no presumption that the property 
belonging to the family or to the father of the 
appellant, in any way represented the assets of 
the firm. Consequently this argument also fails. 

(5) As a result, the appeal is allowed with 
costs, the order passed by the lower Court, 
directing execution to proceed against one-fifth 
share in the property belonging to Kundomal 
Ganga Ram, is set aside and the objection of 
the objector is allowed. The cross-objection is 
dismissed with costs. 

B/V.R.B. Appeal allowed; Cross- 

objection dismissed. 
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(LUCKNOW BENCH) 

KIDWAI J. 

In re Ram Chand, Applicant. 

Criminal Misc. No. 461 of 1951, D/- 4-3-1953. 

(a) Criminal P. C. (1898), S. 561-A—Powers 
of High Court. 

The powers possessed by the High Court 
under S. 561-A are very wide but the very 
plenitude of the power requires from the 
Court great caution in the exercise of it. 

(Para 12) 

Anno: Criminal P. C., S. 561A N. 2 Pt. 1. 

(b) Criminal Trial—Witness. 

The increasing practice of allowing seats 
on the dias to witnesses particularly in 
Magistrate's Court, is highly undesirable 
and should stop. (Para 16) 

Niamatullah, K. N. Kapoor and Mohd. 
Husain, for Applicant; B. L. Haul, for Govt. 
Advocate, for the State. 

ORDER: Ram Chand is a partner in the 
firm Jethanand and Sons which carries on the 
work of Government Contractors. In 1947 the 
firm took three contracts for the supply oi 
stone ballast to the U. P. P- W. D. at Shankar- 
garh and Lohagra in the Allahabad district. We 
are not concerned with the third of these 
contracts. The first two were entered into on 
the 20th of March and the 27th of May and 
are evidenced by bonds Nos. 359 and 45 res¬ 
pectively. Deliveries were made under 'hose 
contracts to P W. D. overseers on the 22 nd 
March (2,62,420 cu. ft.) and on the 25th May 


(2,95.157 cu. ft.) by Ram Chand and an agent 
of his firm, Chetanand, respectively. Very 
shortly afterwards bills signed by Ram Chand 
for the price of this ballast were passed and 
payments were made to Messrs. Jethanand and 
Sons. 

(2) At first there was no trouble about the 
matter but later, when an enquiry was made 
by Mr. Sahney, Executive Engineer on 22-12- 
1947 the Overseer J. P. Mittal on 22-1-1948, 
sent a report which indicated that there was 
some confusion about the ownership of the 
ballast although all of it which had been mea¬ 
sured still lay at the spot. This report was 
forwarded by Mr. Shiam Lai, Assistant Engi¬ 
neer along with his own note and he thought 
something like fraud had been committed by Je¬ 
thanand & Sons in getting this ballast measured 
since their right to it was extremely doubtful. 
He recommended that Messrs. Jethanand and 
Sons should be asked to get the matter cleared 
up; otherwise the police should be approached 
and legal action taken. Shortly after the 
Collector and the Superintendent of Police of 
Allahabad were approached. 

(3) A Sub-Inspector of police was deputed 
and he investigated into the matter, purporting 
to do so in respect of an offence under S. 429, 
I. P. C. During the course of this investigation, 
in July 1948. delivery of the ballast was again 
made, this time to Mr. Shyam Lai, Assistant 
Engineer, in the presence of the Police Sub- 
Inspector, and Narotam Singh, Tara Chand and 
Anu Singh, who were said to have been 
removing it on an assertion of title and al_so in 
the presence of the agent of the Raja of Bara 
and Messrs. Meomal from whom Messrs. Jetha¬ 
nand had admittedly purchased most of the' 
ballast. 

(4) The Sub-Inspector reported this settle¬ 
ment and added that if the P. W. D. Officers 
were not satisfied and still wished to proceed 
under S. 420, I. P. C. they could take criminal 
action at Lucknow where the accused lived ana 
carried on business and where the contract 
had been settled. 

(5) Mr. Shyam Lai was, however, not satis¬ 
fied and he reported on 10-9-1948 that, although 
Ram Chand had again delivered possession, and 
matters had been quiet for some time, it again 
appeared that he had delivered ballast not 
belonging to him. 

(6) Some more correspondence took place 
and Jethanand and Sons made representations 
directly and also through friends, to the 
Minister concerned about the ”J®tter. Even- 
tually on 17-11-1950 a regular first informauon 
report was lodged at police station Hazratganj, 
Lucknow, under S. 420, I. P. C. 

(7) The police investigated the case and pro¬ 
secuted Ram Chand and Chetan Das. Subse¬ 
quently, however, the trial of the two accused 
persons were separated at the request of the 

Pr (8) Cl Eventually on 10-11-1951 the lean }{^ 
Magistrate framed charges in respect of the 
first and second contracts but 
the third contract and proceeded to try w 
case himself although he might, if he so chose, 
have committed the accused to the Court oi 

Se (9)° n On 20-11-1951 Ram Chand applied ^or 
quashing proceedings and also applied * 
Sending the decision of his application under 
S. 561A, Cr. P. C„ the trial should be stayw 
The two applications were directed to be P 
together. 
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however high, who appear in order to partici- 
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(10) For the applicant Mr. Niamat Ullah 
contended that there was no evidence on the 
basis of which it could be said that even a 
prima facie case had been made out and that, 
therefore, further proceedings were an abuse of 
the process of the Court. He further, urged 
that, in any case, the whole record having now 
been placed before this Court, I should look 
into and if I found that the conviction of the 
applicant was not possible even if it were only 

7 by reason of the benefit of the doubt—I should 
not allow proceedings to continue. 

(11) On the other hand Mr. Asghar Husain, 
who conducted the case before the Magistrate 
and appeared with the Government Advocate, 
contended that the guilt of the accused was 
fully established and that there was no occa¬ 
sion for the exercise of this Court’s powers 
under S. 561A, Criminal P. C. 

(12) The powers possessed by this Court 
under S. 561-A, Cr. P. C. are very wide but as 
I have had occasion to point out more than 
once, the very plenitude of the power requires 
from the Court great caution in the exercise 
of it. The High Court will not allow a prose¬ 
cution to degenerate into persecution nor will 
it permit the processes of the criminal law to 
be abused in order to attain ulterior objects 
e. g. it will not allow a criminal prosecution to 
be held in terrorem in order to right a civil 
wrong, even though a technical breach of the 
criminal law eventually be found to have been 
established. At the same time it will not stiffle 
a legitimate prosecution nor will it transform 
itself into a Court of original criminal juris¬ 
diction in a round about way and take upon 
itself the responsibility of a first hand ap¬ 
praisement of evidence recorded by another 

< Court in respect of which that other Court has 
had no opportunity of expressing its opinion. 

(13) In the present case I have heard the 
learned Advocates at considerable length and 
have perused much of the evidence but, since 
I have come to the conclusion that proceedings 
should not be quashed, I have not gone into 
the details of the evidence and think it in¬ 
advisable to make any comments about it. This 
decision does not indicate that I consider the 
prosecutwn evidence of such force as to justify 
the conviction of the applicant nor, obviously, 
does it indicate that I consider that evidence 
worthless. 

(14) While refusing to quash proceedings I, 
however, accede to the request of the applicant 
that this is a fit case in which to direct the 
Magistrate trying it not to proceed with the 
trial but to commit it to the Court of Session. 

(15) It appears from the application and the 
affidavit accompanying it that some of the 
witnesses were allowed seats on the dias. It 
is true that some high officials were among the 
witnesses but that is no ground for allowing 
them to sit near or, even on the same level as 
the Magistrate, when they are giving evidence. 
Respect is shown to a Court sitting to try a 
case not in its personal capacity but because it 
represents the Majesty of the law and is exer¬ 
cising the judicial functions of the Sovereign 

State. It should be no respector of persons and 
should treat all who appear before it in exactly 
the same manner. Otherwise, a feeling might 
be created in the mind of a person who is in 
the delicate position of a party, particularlv 
In a criminal case, that the Court attaches 
greater importance to the evidence of some wit- 
nesses than it does to those of others, even 
.without hearing that evidence. All persons, 


pate in the proceedings of a Court of Law are 
bound to show their respect in the usual 
manner i.e., by standing when addressing the 
Court. This is not meant to be derogatory to 
their own position or status. No lawyer, how¬ 
ever eminent, ever dreams of addressing a 
Court while seated. There is no reason why a 
person who appears to give evidence should 
consider it either right or proper to be allowed 
a seat merely because of his high position as 
a servant of the State. Of course if it is a 
hardship for a person, either on account of his 
age or physical condition to be called upon 
to remain standing he may well be allowed to 
sit, but even then he should be seated either 
in the witness-box or at some other convenient 
place. In no case should he be seated near the 
Presiding Officer in such a position as even to 
appear to be sharing that officer’s high prero¬ 
gative of being the master of his own Court. 

(16) I have felt it necessary to make these 
remarks because the practice of allowing seats 
on the dias to witnesses is increasing, parti¬ 
cularly in Magistrate’s Court, and this practice 
is highly undesirable and should stop. It is 
because this has been allowed to happen in 
this case that I have deemed it proper in 
exercise of my powers under S. 561 r A, Cr. P. C. 
to direct the Magistrate to commit the case to 
the Court of Session. 

B/V.S.B. Ordered accordingly. 


A.I.B. 1953 ALL. 713 (VoL 40, C. N. 349) 

MALIK C. J. AND AGARWALA J. 

Laxmi Narain, Applicant v. State. 

Criminal Revn. No. 1492 of 1951, D/-4-5-53. 

(a) Poisons Act (1919), S. 5 — Argemone 
Maxicana. 

Argemone Maxicana seed commonly 
known as Bhat Katiya is notified as a poison 
under the Poisons Act. (Para 2) 

(b) U. P. Prevention of Adulteration Act (fc 
of 1912), Ss. 2 and 4 — Mustard seed. 

Not only mustard oil but mustard seed 
also is food. Mustard seeds are used in 
cooking, etc. and are also used with spices 
for flavour. (Para 3) 

(c) Poisons Act (1919), S. 6 (2) — Confisca¬ 
tion — (U. P. Prevention of Adulteration Act 
(6 of 1912), S. 4). 

The words “vessels, packages or cover¬ 
ings are wide enough to include a bag of 
mustard seeds mixed with argemone maxi¬ 
cana which is notified as a poison. Hence, 
it is not only the poison that can be confis¬ 
cated but the mustard seeds also with which 
it is mixed. (Para 4) 

Harish Chandra Sharma, for Applicant; Shri» 
Rama, Deputy Govt. Advocate, for the State. 

MALIK C. J.: The applicant Laxmi Narain has 
been convicted under Section 6 (1) (i) Poisons Act 
(No. 12 of 1919) for contravening Rules 2 (2) (a) 
(b) and (c) of the Poisons Act. The applicant 
was also charged under Section 4, U. P. Prevention 
of Adulteration Act. He was sentenced to pay a 
fine of Rs. 100/- and the seven bags of adulterat¬ 
ed mustard seeds seized by the Sanitary Inspector 
were confiscated under Section 6 (2) of the same 
Act. The applicant is a dealer in mustard seeds 
and on 5-5-1950, the Inspector found in the shop 
of the applicant seven bags of mustard seeds, sam- 
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pies of which when sent to the Public Analyst, 
U. P. Government, were loiind to contain 12.5 per 
cent approximately of argemone maxicana. The 
applicant was convicted and sentenced as mention¬ 
ed above. 

t2) Learned counsel has raised three points. That 
argemone maxicana is not a poison not having 
been notified as such under the Poisons Act and 
the applicant could not, therefore, be convicted 
under Section 6. Poisons Act. On behalf of the 
State a notification No. 1107 (3)/VI-G48-1950. dated 
29-3-1950. has been produced which is as follows: 
“Add •‘Argemone (Argemone Maxicana) seed com¬ 
monly known as ‘Bhat Katiya* and Argemone 
oil” as item (1-a) after item (1) in the Schedule 
to the Rules referred to above.” 

There is, therefore, no force in this point. 

(3) The next point urged by learned counsel is 
that mustard seeds not being article of food the 
applicant could not be convicted under the Pre¬ 
vention of Adulteration Act. 1912. Learned coun¬ 
sel's argument is that mustard oil may be treat¬ 
ed as food but not mustard seeds. The lower 
court found on that point against the applicant. 
There can be no doubt that not only mustard 
oil but mustard seed is food. Mustard seeds ore 
used in cooking etc., and are also used with spices 
for flavour. There is. therefore, no substance in 
this point also. 

(4) Lastly, it is urged that under sub-s. (2> of 
S. 6. Poisons Act it is only the poison that could 
bo confiscated and not the mustard seeds with 
which it was mixed. Sub-section (2) of S. G is 
as follows: 

“Any poison in respect of which an offence has 
been committed under this section, together 
with the vessels, packages or coverings in which 
the same is found, shall be liable to confisca¬ 
tion.” 

The words "vessels, packages or coverings" are 
wide enough to include a bag of mustard seeds 
mixed with argemone maxicana. In Webster’s 
New International Dictionary, Second Edition, the 
word "package” has been defined as 
"A collection of things packed together; a cargo. 
Means for packings; receptacles in which to 
pack. A bundle made up for transportation; 
a packet; a bale; a parcel; as. a package of 
goods.” 

Here the bags contained argemone maxicana seeas 
mixed with mustard seeds and it cannot be said 
that the whole thing did not form a package. 
There is, therefore, no substance in this argu¬ 
ment either. 

(5) The revision has no force and is dismissed. 

B/V.S.B. Revision dismissed. 


A.I.R. 1953 ALL. 714 (Vol. 40, C. N. 350) 
(LUCKNOW BENCH) 

KAUL AND GURTU JJ. 

Kali Prasad, Defendant-Applicant v. Biren¬ 
dra Bikram Singh, Opposite Party. 

Civil Revn. Appln. No. 146 of 1946, D/- 23- 
10-1952. 

Civil P. C. (1908), O. 41, R. 1, S. 115 — ‘Ex 
parte* decree for thak money by revenue 
Court — Application for setting aside dismiss¬ 
al _ Appeal filed without copy of formal 
order or without memorandum of cost is 
tenable — Rejection of appeal is reusable — 
(UP. Revenue Manual, R. 91B). (Para 3) 

Anno: Civil P. C., S. 115 N. 11, O. 41, R. 1 
4. 


Hakim Uddin and Halimuddan, for Appli¬ 
cant; Karta Krishna, for Opposite Party. 

ORDER : Three suits were filed in the re¬ 
venue Court against Yusuf Khan and Kali 
Prasad for recovery of theka money. The suits 
were decreed 'ex parte’ on 2-7-1944. Kali Pra- 

- « t « a < a • • l il s . 
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sad applied for setting aside these ‘ex parte* 
decrees under O. 9. R. 13, Civil P # C. His ap¬ 


plications for setting aside the decrees passed 
against him ‘ex parte’ were made on 21-4-1945, 
7-5-1945 and 7-7-1945. On 19-11-1945, these ap- r 
plications were dismissed. Three appeals were 
filed against these orders of dismissal. Though 
the appellant filed a copy of the order of dis¬ 
missal passed by the Court, no copy of any 
formal order or the memorandum of costs was 
filed in any of these appeals within the time 
allowed by law for preferring an appeal. The 
Court of appeal dismissed all the three ap¬ 
peals on the ground that no formal order was 
filed in any of them. Dissatisfied with this 
decision Kali Prasad has come up in revision 
to this Court. 

(2) It was contended by his learned Counsel, 

Mr. Hakimuddin, that under the rules contain¬ 
ed in the Revenue Manual, which apply to ap¬ 
peals presented in Revenue Courts, no formal 
order was to be prepared in any of these cases. 

All that was necessary to do was to prepare a 
memorandum of costs in each of these cases 
as required by R. 91B (3) which reads as 
follows : 

"The preparation of a decree or formal order, 
apart from the order or judgment recorded 
by the Court, is not required in any but the 
cases above specified. But the order or judg¬ 
ment should in all cases state clearly the 
determination of the case, the costs incurred, 
and the parties by whom the costs are to be \ 
paid, and, if costs are awarded, a memoran¬ 
dum of costs in the prescribed form should 
be drawn up.” 

Cases with which we are dealing do not fall 
within any of the categories above specified. 

(3) An examination of these rules shows that 
different rules employ different expressions to 
indicate the final adjudication by the Court 
which further specifies the costs incurred by 
each party and by whom they are to be paid. 

In R 52 we find that the only expression used 
is “decrees” or "orders" appealed against, in 
R. 91B (2) the expression used is "formal order 
in the nrescribed form”, and in R. 91B (3) the 
expression used is "memorandum of costs. 
That a memorandum of costs is different from 
a formal order is clear from a perusal of suh- 
r. (3). In fact it expressly says that the pre¬ 
paration of a formal order is not required in 
anv but the cases specified m sub-rr. ( 1 ) ana 
(2) of R 9IB. We find that the provisions of 
O. 41. Rr. 1-4, Civil P. C. have been made ap¬ 
plicable to appeals under the rules framed 
the Revenue Manual. There is no provision ' 
anv of these rules which requires the mem 
randum of costs to be filed along with the Jug' 
ment when there is an appeal preferred ag“J* 
an order in which under the rules nog 
order should be prepared. We are. thereior 
of opinion that the failure of Kali Prasad i 
file the memorandum of costs prepared in eac^ 
case along with the appeals P r ®P^ y 
does not render his appeals wfructuous- 
are informed, by Mr. Hak.muddm thatat^ 
later stage his client did file a py case 
memorandum of costs prepared in 
for the purpose of the three:appeals We ^ 
satisfied that the view taken by tne 
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Civil Judge that the appeals preferred before 
him were incompetent for want of the memo¬ 
randum of costs being filed was erroneous. As 
the view taken by him had led him to refuse 
to exercise a jurisdiction lawfully vested in 
him, we allow these revision applications, set 
aside the order of dismissal in each case and 
direct that the appeals be disposed of in ac¬ 
cordance with law. In the circumstances of the 
case the parties shall bear their own costs. 
C/D.R.R. Application allowed. 


AIR. 1953 ALL. 715 (Vol. 40, C. N. 351) 
(LUCKNOW BENCH) 

BEG J. 

Hindustan Biologicals Ltd., Complainant-Ap¬ 
plicant v. Jagat Narain, Accused-Opposite 
Party. 

Criminal Reference No. 8 of 1952, D/- 26-6- 
1952. 

Companies Act (1913), Ss. 282A, 278 and 3 
— Jurisdiction of Grst Class Magistrate to take 
cognizance of case under S. 282A and try — 
(Criminal P. C. (1898), Ss. 5 and 29). 

Proceedings relating to trial of offences 
under S. 282A are not proceedings under 
Act but are proceedings under Criminal 
Procedure Code. (Para 7) 

Though S. 278 does not clearly specify 
Court by which offences against Companies 
Act are to be tried yet sub-ss. (1) and (2) 
indicate that legislature contemplated their 
trial by Court of a Presidency Magistrate 
or a Magistrate of the First Class. 

(Para 9) 

( The effect of S. 3 of the Act, by the use 
of the words "under this Act”, is not to 
make this jurisdiction of the Magistrate to 
take cognizance and try the case, condition¬ 
ed upon any necessary direction or sanc¬ 
tion given by the High Court. (Para 5) 
This view is supported by a reference to 
the provisions of S. 5, Criminal P. C. and 
also from the fact that S. 29 of that Code 
does not give power to the High Court to 
take cognizance of offences under a law 
other than Penal Code and try the accused 
itself without following the procedure laid 
down in the Code. AIR 1936 All 830 (FB), 
Fo11 - (Para 10) 

Anno: Companies Act, S. 282A N. 1 ; S. 278 
N. 1; S. 3 N. 1; Cri. P. C., S. 5 N. 6 ; S. 29 N. 1. 

Gaya Prasad Shukla, for Applicant; Sri Ram, 
for Opposite Party. 

CASE CITED: 

<A 22o!'3 6 8 , C A r ! R L 1 j 3 !n A1 (F e3 B:, ILR <1937) A " 

, is a reference by the learned 

Additional Sessions Judge, Lucknow, recommend¬ 
ing that the order of Sri C. P. Srivastava, City 
Magistrate, Lucknow, refusing to entertain the 
complaint filed by the applicant under S. 282A, 

4 uiaian Companies Act should be set aside. 

On 14-3-1950 the complainant applicant. The 
Hindustan Biologicals Limited through Amaresh- 
^„ G £osh filed a complaint against the opposite 
y ™ agat Naraln Rohatgi purporting to be 
S I Indian Companies Act. The alle- 
*5? com P laint inter alia are that from 
to 12-4-1949 the accused opposite 
managing agent and managing 
director of the complainant company, that in such 


capacity the accused wrongfully obtained posses¬ 
sion ol properties of the company detailed in the 
complaint, that by dishonest and fraudulent re¬ 
presentation (including express assurances that 
the accused would return all properties held by 
him on behalf of the company) the accused in¬ 
duced the directors of the complainant-company 
to accept the accused’s resignation, that the 
accused was refusing to deliver to the company 
the said articles in spite of demand and was 
wrongfully and wilfully withholding and dis¬ 
honestly retaining them to the detriment of the 
company for his unlawful gain and that the 
accused as an employee and director of the com¬ 
pany had committed the aforesaid offence and he 
be punished for that according to law. 

(3) After the accused was summoned, he filed a 
petition raising objection to the maintainability 
of the complaint in the Court of the city Magis¬ 
trate. This objection was based on S. 3. Indian 
Companies Act read with S. 282A of the same 
Act. The learned Magistrate after hearing the 
arguments on this point allow^ed the objection of 
the accused-opposite-party and held that he had 
no Jurisdiction to entertain the complaint. 

(4) The applicant filed a revision application 
which came up for hearing before the learned 
Additional Sessions Judge Lucknow who disagreed 
with the view taken by the trial Court and re¬ 
ferred the case to this Court with the above 
recommendation. 

(5) Having heard the learned counsel for the 
parties I am of opinion that this reference must 
be accepted. The complaint purports to have 
been lodged under S. 282A. Indian Companies Act 
according to which wrongful withholding of pro¬ 
perty by a director, managing agent, manager or 
other officer or employee of a companv is made 
punishable. Section 3 ( 1 ) of the same Act lays 
down that: 

“that Court having jurisdiction under this Act 
shall be the High Court having Jurisdiction in 
the place at which the registered office of the 
company is situate.” 

The learned counsel appearing for the opposite- 
party has placed strong reliance on the words 
“under this Act” and has argued that the effect 
of the use of these words in S. 3, Indian Com¬ 
panies Act is to make prior sanction of the High 
Court a condition precedent to the cognisance by 
a Magistrate of case relating to an offence under 
the Indian Companies Act, I can find no warrant 
whatsoever for this interpretation of S. 3, Indian 
Companies Act. He has not argued that the 
Magistrate has no jurisdiction to try the case. 
Tlie argument advanced by him is that the juris¬ 
diction arises only after the necessary* direction 
or sanction is given by the High' Court. In 
order to bar the right of a private individual to 
lodge a complaint the restriction on such a right 
should be clear and unambiguous. I find no such 
restriction on the right of a person to institute a 
complaint under the aforesaid section. 

In this connection it will be relevant to refer 
to S. 237, Indian Companies Act which deals with 
the prosecution of delinquent directors. Under 
S. 237 ( 2 ) of the said Act it is laid down that if 
it appears to the liquidators in the course of volun¬ 
tary winding up that any past or present director, 
manager or other officer has been guilty of any 
offence in relation to the Company for which he 
is criminally liable he would forthwith report the 
matter to the Registrar. Sub-section (4) of S. 237 
lays down the procedure for the prosecution of 
such persons in the following words: 

“If on any report to the Registrar under sub-s. 

( 2 ) it appears to him that the case is not one 
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in which proceedings ought to be taken by him, 
he shall inform the liquidator accordingly, and 
thereupon, subject to the previous sanction of 
the Court, the liquidator may himself take pro¬ 
ceedings against the offender.” 

The use of the words “subject to previous sanc¬ 
tion” is noteworthy. 

(C) It is, therefore, quite evident that where 
under the Companies Act the legislature thought 
that prior sanction of the Court was necessary 
for launching prosecution of the offenders, the 
said condition was laid down explicitly and clearly. 
No such condition with regard to the prosecution 
of persons under S. 282A of the Companies Act 
seems to have been laid down either under S. 3. 
Indian Companies Act or in any other section of 
the Act. This argument of the learned counsel, 
therefore, seems to be devoid of all merit. 

(7) Section 282A, Indian Companies Act is only 
a declaratory section specifying the ingredients 
constituting an offence under the Indian Compa¬ 
nies Act. The proceedings relating to the trial 
of such offences are not proceedings under the 
Indian Companies Act but they are proceedings 
under the Criminal P. C. Section 3. Indian Com¬ 
panies Act was interpreted by the Allahabad High 
Court in a Full Bench case reported in — 'Harish 
Chandra v. Kavindra Narain Sinha’, AIR 1936 All 
839 (A). It was laid down in that case that: 

“the jurisdiction of the High Court referred to 
in S. 3 (1) of the Companies Act is obviously 
the jurisdiction exercised by virtue of the spe¬ 
cific provisions of the Act and not a jurisdic¬ 
tion which may be invoked where merely a cri¬ 
minal offence is declared. This section does 
not say that the High Court would be the Court 
of first instance to try persons who are guilty 
of offences committed by breaches of the statu¬ 
tory provisions of the Act.” 

(8) Section 3, Companies Act is found in Part 1 
of the said Act, the heading of which is "Prelimi¬ 
nary”. Section 1 of the said Act relates to short 
title, commencement and extent. Section 2 deals 
with definitions. Section 2A relates to provisions 
as to companies registered in Burma or Aden be¬ 
fore their separation from India. Section 3 deals 
with jurisdiction of the Court. The above sections 
are the only sections constituting Part I of the 
said Act. It would appear that the said part mere¬ 
ly contains some general provisions relating to 
Company matters which are specifically dealt with 
by the Indian Companies Act. The provisions re¬ 
lating to legal proceedings and offences are con¬ 
tained in Part 11 of the Companies Act under the 
heading “Supplemental” and sub-heading "Legal 
proceedings, offences, etc.” Section 278 deals with 
the cognizance of offences and sub-cls. (1) and (2) 
of the said section run as follows: 

“(1) No Court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class shall 
try any offence against this Act. 

(2) If any offence which by this Act is declared 
to be punishable by fine only is committed by 
any person within the local limits of the ordi¬ 
nary original civil jurisdiction of the High Court 
of a judicature at Fort William, Madras and 
Bombay, such offence shall be punishable upon 
summary conviction by any Presidency Magis¬ 
trate of the place at which such Court is held.” 

(9) It is no doubt correct that the said section 
does not clearly specify the Court by which the 
ofTences against the Companies Act are to be tried 
but they do indicate that the legislature at any 
rate contemplated their trial by the Court of a 
Presidency Magistrate or a Magistrate of the First 
Class. In an indirect way they are indicative of 


the intention of the legislature. Sub-clause (3) of 
S. 278 further states as follows: 

“Notwithstanding anything in the Code of Cri¬ 
minal Procedure. 1898, every offence against tills 
Act shall, for the purpose of the said Code, be 
deemed to be non-cognizable ” 

The above section also indicates that the Com¬ 
panies Act contemplated the trial of offences ac¬ 
cording to the Criminal Procedure Code except in 
so far as the said Code was specifically modified 
by the Companies Act. In this connection re¬ 
ference may also be made to S. 5, Criminal P. C., 
1898, sub-ss. (1) and (2) of which run as follows: 

“(1) All offences under the Indian Penal Code 
shall be investigated, inquired into, tried and 
otherwise dealt with according to the provisions 
hereinafter contained. 


(2) All offences under any other law shall be 
investigated, inquired into, tried and otherwise 
dealt with according to the same provisions, but 
subject to any enactment for the time being 
in force regulating the manner or place of in¬ 
vestigating. inquiring into, trying or otherwise 
dealing with such offences.” 

(10) In the Full Bench case of the Allahabad High 
Court mentioned above it was laid down that 
“Section 29, Criminal P. C. merely empowers the 
High Court, when no Court is mentioned for any 
offence under any law other than the Indian 
Penal Code, to try such offences. Reading it 
with S. 5(2) of the Code, it is clear cognizance 
of the offence straight off and try the accused 
itself, without following the procedure laid down 
in the Code.” 

In view of the law laid down in the said cast I 1 
am unable to see any force in the arguments of 
the learned Counsel for the applicants. 


(11) The learned Counsel for the opposite-party 

has also raised certain other points which accord¬ 
ing to him, are legal points and go to the root 
af the matter. He has argued that according to 
the complaint itself no ingredients of any offence 
either under the Indian Companies Act or under 
the Indian Penal Code have been made out. Fur¬ 
ther he has submitted that S. 282A. Indian Com- 
panies Act ceases to be applicable as soon as the 
property is taken into ‘custodia legis*. He has also 
argued that in order to make out an offence under 
S. 282A, Indian Companies Act the accused must 
be holding the post of director, managing agent, 
manager, officer or other employee of a company 
at the date of the complaint. At this state I am 
not concerned with the merits of these objections 
and I do not express any opinion on them. It is 
open to him to urge these points wheni the case 
goes back to the trial Court for ac¬ 

cording to law or bring this matter to thenotic* 
of the Court by means of a proper apptovtkm 
stating the grounds on which he bases his prayer 
for quashing these proceedings. 

(12) I am of opinion that the order of the 
Magistrate refusing to entertain the complaint is 
clearly wrong and must be set aside. 

(13) I accordingly accept this reference, set ask* 
the order of the trial Court refusing to entertain 
the complaint and direct that the case shall 1b* 
sent back to the Court concerned for disposal a*- 
cording to law. 

B/MJC.S. Order according 
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AXR. 1953 ALL. 717 (Vol. 40, C. N. 352) 
AGARWALA AND ASTHANA JJ. 

Basdeo, Plaintiff-Appellant v. John and Co. 
and others, Defendants-Respondents. 

Ex. First Appeal No. 308 of 1952, D/- 20-4-53. 

Civil P. C. (1908), 0. 40, R. 1 and O. 21, 
R. 52 — Attachment of property in possession 
of Receiver. 

A receiver appointed by a Court is an 
officer of the Court. No one can proceed 
against a receiver without first obtaining 
the leave of the Court appointing him. Even 
when leave to sue has been given, if execu¬ 
tion of the decree against the receiver by 
attachment and sale of the properties in his 
possession is desired, fresh leave has to be 
obtained of the Court appointing him. How¬ 
ever, such permission is only necessary when 
it is proposed to proceed against the receiver 
direct. AIR 1923 Mad 144 (2); AIR 1928 
Pat 321 and AIR 1924 Pat 491, Rel. on. 

(Para 4) 

There is another method provided under 
O. 21, R. 52. Where execution is desired 
in respect of property in the hands of a 
receiver or other officer of a Court the 
procedure laid down in that rule may be 
followed and in such a case there is no 
necessity of leave of the Court appointing 
the receiver being obtained in the first 
instance. (Para 5) 

Anno: Civil P. C., O. 40, R. 1 N, 30; O. 21, 
R. 52 N. 3. 

B. Dayal, for Appellant; Gopal Behari, for 
Respondents. 

CASES CITED: 

< (A) (’23) AIR 1923 Mad 144(2): 47 Mad 47 
(B) (’24) AIR 1924 Pat 491: 3 Pat 357 
<C) (’28) AIR 1928 Pat 321: 7 Pat 684 

AGARWALA J.: This is an appeal arising 
out of execution proceedings. The facts may 
be briefly stated as follows: 

(2) In a suit filed in the Court of the Civil 
Judge, Agra by one Loonkaran Sethiya against 
I- E. John and others for recovery of money 
and for a declaration of a charge over the 
movable properties of the defendants who own 
t P° up »»?,^ “iBs at AS 1 * which are called the 
Johns Mills, an order for attachment before 
judgment was made and receivers were also 
appointed for running the mills. There was an 
appeal to this Court against that order. This 
Court modified the order appointing receivers 
and directed that the receivers shall act for the 
protectmn of the interests of Loonkaran 
Sethiya and shall be in possession of the moneys 
“W be received from certain sources 
mentioned in the order. The receivers in this 
manner came to be in possession of a certain 
sum of money which they deposited in the 
Imperia! Bank at Agra. While the suit of 
Loonkaran Sethiya was pending in the Civil 
Judge s Court at Agra another suit was filed by 

J ohas famiJ y in the 
4 Court of the Additional Civil Judge, Agra This 

6 n* 0f ? asdeo ?PPehant in thfpresent 
appeal. R was also a suit for recovery of money 
and a decree was obtained on 29 - 1 - 1951 , for a 

annrtq 2 » ,M() « nd 0<3d ‘ Basdeo appellant 
X?ha55S ed * fattach . ment of ^e money in 
™ SS - 0f * he receivers. This attachment 
was made m two modes. The Additional Civil 

2X55 fcffL “l orde . r , °l attachment of money 
direct to the Imperial Bank at Agra. He also 


sent a request to the Civil Judge, Agra, to make 
the money available to that Court for payment 
to Basdeo appellant, decree-holder. The request 
to the Civil Judge was apparently sent under 
the provisions of O. 21, R. 52, Civil P. C. The 
receivers filed an objection to the attachment 
in the Court of the Additional Civil Judge. The 
learned Additional Civil Judge thereupon 
heard the parties and allowed the objection of 
the receivers and withdrew the order of attach¬ 
ment. Against this order the appellant has 
come up in appeal to this Court. 

(3) The only point for consideration before 
us is whether in the circumstances of the case 
the order of attachment should have been 
withdrawn. It has been urged by learned 
counsel for the appellant that no decree had 
been passed in the suit of Loonkaran Sethiya 
and that any order of this Court in the appeal 
arising out of the order of attachment before 
judgment and the appointment of the receivers 
made in the suit of Loonkaran Sethiya would 
not bind him because he was no party to that 
litigation and that if any money belonging to 
his judgment-debtors was in the hands of the 
receivers he was entitled to attach it and 
realise it in execution of his decree. On the 
other hand, learned counsel for the respondents 
has urged that the appellant cculd not execute 
his decree against the receivers who were the 
officers of the Court appointing them, viz., of 
the Civil Judge of Agra, and that the appellant 
could only execute his decree if he had obtained 
leave to do so from the Civil Judge, Agra, and 
that the order of attachment made by the Addi¬ 
tional Civil Judge was without jurisdiction and, 
indeed, in contempt of the Court of the Civil 
Judge. 

(4) A receiver appointed by a Court is an 
officer of the Court. The properties in his I 
possession as such are deemed to be in ‘custo- 
dia legis’. He being an officer of the Court, if 
he were allowed to be proceeded against in 
suits or other proceedings at the instance of 
private parties it may be that the receiver may 
not be able to carry out his duties as directed 
by the Court appointing him. In order to avoid 
such difficulties it has been held that no one 
should proceed against a receiver without first 
obtaining the leave of the Court appointing 
him, vide — Traser v. Krishna Swami Aiyert 
AIR 1923 Mad 144 (2) (A). Even when leave 
to sue has been given, if execution of the decree 
against the receiver by attachment and sale 
of the properties in his jxissession is desired, 
fresh leave has to be obtained of the Court 
appointing him; — ‘Sridhar v. Mugniram’, 
Apt 1924 Pat 491 (B) and — ’Sm Jugal 
Kishore v. Deva Prasanna’, AIR 1928 Pat 321 
(C). It will, however, be observed that the 
permission of the Court is only necessary when 
it is proposed to proceed against the receiver 
direct. 

(5) There is, however, another method pro¬ 
vided under R. 52 of O. 21, Civil P. C. in which 
execution can be obtained when the execution 
is in respect of property in the custody of a 
Court. Under that rule, the executing Court 
may send a letter of request to the Court in 
whose custody the property-is to hold such 
property subject to the further order of the 
attaching Court. There is a proviso to the rule 
which says that any question of title or prio¬ 
rity arising between the decree-holder and any 
other person, not being the judgment-debtor, 
claiming to be interested in such property by 
virtue of any assignment, attachment or other- 
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wise shall be determined by such Court in 
whose custody the property desired to be 
attached is. Since the property in the posses¬ 
sion of a receiver is deemed to be property in 
the custody of the Court there is no reason 
why O. 21. R. 52, C. P. C. should not apply to 
such property. It follows, therefore, that where 
execution is desired in respect of property in 
the hands of a receiver or other officer of a 
Court the procedure laid down in R. 52 of O. 21 
may be followed and in such a case there is 
no necessity of leave of the Court appointing 
the receiver being obtained in the first instance. 
Leave would be necessary, as already stated, 
only when execution is desired directly against 
the receiver without the intervention of the 
Court appointing him. 

(G) In the present case the Additional Civil 
Judge had sent a letter of request to the Civil 
Judge to hold the moneys in the custody of 
the Court through the receiver subject to the 
further orders of the Court. When such a 
letter of request was received by the learned 
Civil Judge it was open to him to invite any 
objection from the receiver or from Loonkaran 
Sethiya, that is to say, from persons who were 
interested in the disposal of money and to 
decide any question of title or priority between 
the different claimants including the appellant 
Basdeo and if there was no valid objection to 
the money being placed at the disposal of the 
Additional Civil Judge to send the money to 
that Court. 

(7) The learned Additional Civil Judge with¬ 
drew his order of attachment simply because 
he found that this Court had in an appeal, to 
which the appellant was no party, observed 
that the moneys realised by the receivers were 
to be earmarked for certain specific purposes. 
But it would be for the learned Civil Judge to 
decide whether any moneys could be placed at 
the disposal of the Additional Civil Judge in 
execution of the appellant’s decree or not. The 
Additional Civil Judge was not right in with¬ 
drawing his letter of request for attachment 
of the moneys in the custody of an officer of 
the learned Civil Judge. His order of attach¬ 
ment sent to the Imperial Bank, Agra, was 
however, not correct. 

(8) The result, therefore, is that we allow 
this appeal, set aside the order of the learned 
Additional Civil Judge, dated 9-8-1952, and 
direct that his earlier order requesting the Civil 
Judge to attach the property in the hands or 
the receiver will continue in force. In the 
circumstances of the case we make no order 
as to costs. 

(9) The record of this case will be sent 
down to the Court below immediately. 

B/VSB Appeal allowed. 


A.I.R. 1953 ALL. 718 (Vol. 40, C. N. 353) 
(LUCKNOW BENCH) 

BEG AND MUKERJI JJ. 

Sm. Dulari, Applicant v. Addl. Custodian 
Ivacuee Property and another, Opposite 
’arties. 

Civ Misc. Appln. No. 835 of 1951, D/- 28-4- 
953. ' 

Administration of Evacuee Property Act 
(1950), Ss. 26(2) and 40 — ‘Order’ in S. 26(2), 
meaning of _ (Words and Phrases — Order). 


The word ‘Order* in S. 26(2) is used in 
its widest connotation and includes an act 
of confirmation of a sale. It is not correct 
to say that it is not an order because there 
is no opposite party contending against 
such a confirmation; because, the Custo¬ 
dian in whom the law normally vests all 
properties of evacuees is in effect an oppo¬ 
site party who notionally contends against 
the confirmation of sale. Being a judicial 
or a quasi-judicial authority the Custo¬ 
dian’s decision is either an order or a 
judgment and the Custodian has the power 
to review his own decision under S. 40. 

« (Paras 5, 6) 

Where, therefore, after an order of con¬ 
firmation of sale had been made by the 
Additional Custodian a certain decision of 
the Custodian General was brought to his 
notice which according to the Addl. Cus¬ 
todian conflicted with the view which he 
had taken in appeal, and therefore the 
latter issued notice to the appellants to 
show cause why the order of confirmation 
be not reviewed and set aside, the order 
issuing notices was not without- jurisdic¬ 
tion or in excess of jurisdiction. 

(Para 7) 

Ram Bharose Lai and Sri Ram, for Applicant; 
Kanhaiya Lai Misra, Advocate General, for 
Union of India; G. T. Wadhwani, for Custo¬ 
dian, U. P. 

MUKERJI J.: This is an application under 
Art. 226 of the Constitution by Shrimati Dulari 
praying that this Court may issue a writ of prohi¬ 
bition or in the alternative appropriate directions, 
or orders under Art. 226 of the Constitution of 
India prohibiting opposite party 1, i.e., the Addi¬ 
tional Custodian Evacuee Property, Lucknow from 
reviewing his ‘judgment’ dated 30-1-1951, passed 
in Appeal No. 276 of 1950. There is a further prayer 
that opposite party 2, namely, the Custodian Eva¬ 
cuee Property at Lucknow be prohibited from 
issuing any notification under S. 7 of Act 31 of 
1950 in respect of a certain house, details of which 
are given in the petition, and treating it as “Eva¬ 
cuee Property”. 

(2) The facts, briefly stated, which gave rise to 

this petition, were that on 16-10-1947, the appli¬ 
cant purchased the property in dispute, which is 
situate at Ghaziabad, from one Shubratan who 
made a sale of the property to the applicant for 
a sum of Rs. 2.509/- on her behalf and on behalf 
of her minor children and on behalf of another 
Naboo wife of one Allah Diya. The vendors left 
India for Pakistan as “Evacuees” on 16-10-1 m 
and consequently the property in dispute assumed 
the character of “evacuee property". . .. 

(3) Under Ordinance 27 of 1949 , naniely, the 
Aministration of Evacuee Property Ora\nznce,ib 
became necessary under S. 38 to have the confirma¬ 
tion of a sale, which had been made after the 
14th day of August, 1947. by or on behaU of an 
evacuee. Section 38 of the Ordinance is in these 

^‘No transfer of any right or interest in any 
perty made in any manner whatsoever after the 
14th day of August, 1947, by or on behalf of an 
evacuee or by or on behalf of a person who has 
become an evacuee after the date of the tra l ^ fer > 
shall be effective so as to confer any nghts or 
remedies on the parties to such transfer or on 
any person claiming under them unless it is 
confirmed by the Custodian." 

Under this section an application for the confirma¬ 
tion of such a transfer had to be made either by 
the transferor or by the transferee within a period 
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of two months from the commencement of the 
Ordinance. The Ordinance came into force on 
18-10-1949. It is important to notice that by sub- 
s. (3) of S. 38, the provisions of S. 5. Limitation 
Act were made applicable to applications which 
were to be made under sub-s. (2) of the section. 
Ordinance 27 of 1949 was superseded by Act 31 
of 1950, namely the Administration of Evacuee 
Property Act. By S. 40 of this Act a similar provi¬ 
sion to S. 38 of the Ordinance was made. By 
J S. 40(2) an application for confirmation of such 
(l transfer had to be made within two months of the 
date of transfer or within two months from the 
commencement of this Act or within two months 
from the date of the notification or declaration 
referred to in sub-s. (1), whichever was later. The 
provisions of S. 5, Limitation Act were again made 
applicable to applications which were to be moved 
under this section for confirmation of transfers. 

(4) An application for the confirmation of the 
transfer dated 16-10-1947, made in favour of the 
applicant, was made by the applicant on 4-5-1950. 
to the Deputy Custodian, Meerut — within whose 
jurisdiction Jthe subject-matter of the transfer 
was situate. The Deputy Custodian, Meerut, re¬ 
fused to confirm the transfer on the ground that 
the application, which had been made by the 
petitioner, had been made beyond limitation. An 
appeal was preferred against the decision of the 
Deputy Custodian, Meerut, to the Additional Cus¬ 
todian, Lucknow, who apparently had appellate 
jurisdiction over the Deputy Custodian, Meerut By 
an order dated 30-1-1951, the Additional Custodian 
allowed the application of the petitioner and "di¬ 
rected the confirmation of the sale. It is neces¬ 
sary to notice that the Deputy Custodian. Meerut, 
had by his decision held the transfer in favour of 
the petitioner to be bona fide and for consideration, 
j (5) After the aforesaid order of confirmation had 
rbeen made by the Additional Custodian, it appears 
that a certain decision of the Custodian General 
was brought to his notice, which according to the 
Additional Custodian conflicted with the view 
which he had taken in appeal of the question of 
limitation, which he had decided on 30-1-1951. In 
the result the Additional Custodian made the 
following order: 

“At the time when I delivered this judgment 
the decision of the Custodian General on the 
point in question was not within my knowledge. 
It has subsequently come to my knowledge and in 
the circumstances I consider it necessary that 
the judgment should be reviewed. 

Let a notice be issued to the appellant to show 
cause why the judgment dated 30-1-51 be not 
reviewed and set aside.” 

This application under Art. 226 of the Constitu¬ 
tion is in effect directed against the aforequoted 
order of the Additional Custodian. Learned counsel 
appearing for the petitioner has contended that 
the Addtional Custodian has no power of review 
under the circumstances of the present case The 
power of review conferred on the Additional’ Cus¬ 
todian is to be found in S. 26(2) of Act 31 of 1950. 
The words of S. 26(2) which gives this power, are 
these: 

“The Citttodten. Additional Custodian or autho- 
nzed Deputy Custodian (but not a Deputy or an 
J 1 Assistant Custodian) may, after giving notice to 
the parties concerned, review his own order.” 

' It was argued that confirmation of a sale as con¬ 
templated by S. 40 of the Act, was not an “order** 
and consequently there could be no review possible 
■wnere there has been only a confirmation of a 
r*. Ram Bharosey Lai contended that the 

to s l lb ‘ s - (2) of s * 26 contemplated a 
decislbn where there were two parties and an 


issue was raised between those parties and was 
determined by the Court. Mr. Ram Bharosey 
Lai’s contention was that an act of confirmation 
of a sale was not an “order” inasmuch as, there 
was no opposite party contending against such a 
.confirmation and, therefore, there could be no re¬ 
view possible of an order of confirmation even if 
there was an order. We are unable to agree with 
this contention, because in our judgment the word 
'order' in S. 26 (2) is used in its widest connotation. 

(6) A reference to S. 40 of the Act wiU indicate 
that the question of confirmation of a sale has to 
be raised by an application by either the vendor or 
the vendee, as the case may be. and the Custodian 
has to consider the question judicially at an in¬ 
quiry which has to be held in a prescribed manner. 
A period of limitation is also prescribed for making 
the application. The Custodian has, therefore, to 
give a decision on many matters before he can 
confirm the sale or deny its confirmation. in 
either case, he has to give effect to his decision 
by means of an order. In proceedings of this 
nature there is in effect an opposite party also, 
namely the Custodian in whom the law normally 
vests all the properties of evacuees and it is he 
who notionally at any rate, contends against the 
confirmation fif the sale. The position of the 
Custocuan in proceedings under the Administration 
oi Evacuee Property Act is more or less analogous 
to the position of the Income-tax Officer in pro¬ 
ceedings under the Income-tax Act. It is im¬ 
portant to notice that by S. 24 appeals have been 
provided against orders under Ss. 7. 16. 19 and 40 
in terms. Section 40 nowhere uses the word ‘order’ 
and if the contention of Mr. Ram Bharosey Lai 
were sound, then there could be no appeal under 
b. 24 from anything which was done under the 
powers conferred on the Custodian under S. 40 
unless the things that he did - and he must be 
deemed to be doing things in writing - had the 
f® Mt . °«ler. Section 22 of the Act gives 

tile right to the Custodian to declare properties 
of intending evacuees to be "evacuee property - in 
certain caws. By s. 25(2) an appeal is provided 
against a declaration, made under S. 22. Section 

no } 4“ ^e word "order” and yet we find 
that the declaration is made appealable 
(7) In our judgment, if the import of the word 
order 1 in S. 26(2) were to be confined within the 
within which Mr. Ram Bharosey 
“ to confine it. then it would not be- 
possible for the Custodian to correct his own mis- 
. mistakes which may be obvious on the 
face of the record — and this position in our 

lh?S nent ih 0l M l lea 4 f° s^ 0115 anomalies and hard¬ 
ships. a situation which we do not think was ever 
contempiated. As we have said before, a JudSS 
authority or a quasi-judicial authority, whenever 
it gives effect to its decision does so either bv 
means of an order or a judgment. We are then£ 
£*■ ° f th e opinion that the Additional Custodian 
jje, rCV1 7 his . own decision of 30-1- 

r d „ S ° rder of toe Additional Cus¬ 
todian, Lucknow dated 2-2-1951 was nnt- wifi™?. 

jurisdiction or in excess of jurisdiction 1 thMt 

® 9° unsel f or the petitioner argued no- 

other point before us. The only point which was 
argued must, in view of what £e haTe stated 
earlier, be decided against the petitioned * tated 

(9) In the result we dismiss this application 

granted by this Court at the time whenth? Zt? 
tion was admitted. That stay order mSst ^^ft 

fuklnd’ wrac?o a rdiS e iy^ar^eS^ n oS UCCe ^ 

■2 SSSSK SSS 
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that this case involves a substantial question of 
law as to the interpretation of this Constitution. 
We have given this prayer our consideration and 
we are of the opinion that this case involves no 
substantial question of law as to the interpretation 
of this Constitution nor was any such question 
argued or even attempted to be argued before us. 
We, therefore, refuse the certificate prayed for. 
B/H.G.P. Order accordingly. 


AIR. 1953 ALL. 720 (Vol. 40, C. N. 354) 
(LUCKNOW BENCH) 

MISRA J. 

Shamsher Khan, Applicant v. Sm. Siddi¬ 
qunnisa and others, Complainant-Opposite 
Parties. 

Criminal Revn. No. 54 of 1952, D/- 17-9- 
1952. 

(a) Criminal P. C. (1898), S. 488 — Revision. 

Where the witnesses were cross-examin¬ 
ed by the applicant personally but con¬ 
sidering that cross-examination to be in¬ 
adequate he wanted to be given another 
opportunity for cross-examining them 
through counsel and his request was re¬ 
fused by the learned Magistrate, there was 
no irregularity and the High Court would 
not interfere. (Paras 4, 6) 

Anno: Cri. P. C., S. 488 N. 34 Pt. 5. 

(b) Criminal P. C. (1898), S. 488(3) — Offer 
to maintain bona fides. 

Where the circumstances of the case in¬ 
dicated that the offer to maintain the wife 
and children was made merely with the 
object of escaping the obligations and re¬ 
sisting the claim for maintenance and 
there was also the fact that the physical 
as well as legal cruelty was duly estab¬ 
lished in the case — legal cruelty in the 
sense that the husband was found to be 
living with wife’s sister. 

Held that the so-called offer was not a 
bona fide one and could not stand in the 
way of a grant of maintenance allowance. 

(Para 4) 

Anno: Cri. P. C., S. 488 N. 19 Pts. 6 to 9. 

<c) Criminal P. C. (1898), S. 488 - Scope. 

Liability under S. 488 is distinct from 
liability under personal law. (Para 8) 

Anno: Cri. P. C., S. 488 N. 3 Pt. 1. 

B. N. Mulla, for Applicant; B. L. Kaul, for 
Opposite Parties (Nos. 1 to 4). 

ORDER • This criminal revision arises out 
of proceedings for maintenance under S. 488. 
Criminal P. C. The Courts below have agreed 
in holding that Smt. Siddiqunmssa and her 
three minor children, Ilias, Ishaq and Mush- 
taq were entitled to get maintenance allow¬ 
ance of Rs. 30/- per month from Shamsher 
Khan, the husband of Smt. Siddiqunmssa and 
the father of the minors. They overruled the 
defence which was to the effect that the appli¬ 
cation was not bona fide; that there was no 
refusal on the part of the husband to main¬ 
tain the wife; that he never ‘heated her or 
her children and that he is an 
and has no source of income. The learned 
Magistrate accepted the version of thei clai¬ 
mants. namely, that Shamsher £ han u *« d }° 
chastise Smt. Siddiqunnissa and refused to 
maintain her or the children; that he has land¬ 


ed property, a grove and a cycle shop at 
Purwa and that he receives a certain amount 
of income from Bombay. He summed up his 
findings thus : 

“Thus going through the entire evidence pro¬ 
duced by the parties I am of opinion that 
Shamsher Khan lived with the wife of his 
Sarhoo Yaqub Khan and as such refused to 
maintain the applicants and that he has a 
cycle shop and some land in Purwa and also 
earns in Bombay. Taking into consideration r 
the means of Shamsher Khan and the fact 
that there are 4 persons to be maintained I 
order Shamsher Khan to pay Rs. 30/- as an 
allowance to the applicant Sm. Siddiqun¬ 
nissa for her maintenance and the mainte¬ 
nance of her three minor sons.” 

(2) Before the Additional Sessions Judge, 
Unnao, who was moved by Shamsher Khan in 
revision, it was urged that the application was 
not maintainable inasmuch as a previous ap¬ 
plication under S. 488, Criminal P. C. on the 
same cause of action was rejected by the learn¬ 
ed Magistrate. It was further contended that 
in view of the offer made by Shamsher Khan 
to maintain his wife and children it was in¬ 
cumbent on the learned Magistrate to make an 
enquiry relating to the genuineness of the offer 
under the proviso to S. 488(3), Criminal P. C. 
and that failure on the part of the Magistrate 
to address himself to the question vitiated the 
trial Court’s proceedings. There was also the 
complaint that the applicant was shut out from 
cross-examining the witnesses produced by his 
wife. None of these contentions, however, found 
favour with the learned Judge. 

(3) The arguments have been repeated in 
this Court on behalf of the husband but I find 
myself unable to give effect to them in view of^ 
the findings reached by the Courts below. 

(4) Orders under S. 488, Criminal P. C. are 
discretionary and the High Court interferes in 
these cases only on rare occasions, that is to 
say, only when it is shown to the satisfaction of 
the Court that the learned Magistrate did not 
exercise his discretion judicially and substan¬ 
tial justice was not done. So long, therefore, as 
the proceedings in the Courts below are in 
order and so long as the decision rests on ap¬ 
preciation of evidence, the order would be 

allowed to stand even if the ,. revi ^l° nal ^ r 0 ^ 
entertains some doubt regarding the correct- 
ness of the findings reached by the Magistrate. 
Accepting then the findings arrived at by| the 
Courts below, it has to be seen whether there 
was anv fatal irregularity in the proceedings 
conducted there. That there was an offer to 
maintain the wife and the children in the writ 
ten statement filed by Shamsher Khan doe 

not admit of anv doubt. Looked JST i 
in the light of Shamsher’s previous conduct 11 
is impossible to hold that the offer was a .bon 
fide one. The circumstances of the case ma { 
cate that it was made merely with the o j 
of escaping the obligations and resisting 
claim for maintenance. There was also e ^ 
that the physical as well as le * al '™Sty in 
duly established in thecase - 1legal tr¬ 

ibe sense that Shamsher Khan wa j am 

be living with stand in 

clear that the so-called offer c °y d ° a n owa nce. 
the way of a grant of maintenance a ^ 

(5) So far as the argument relating ^ 
bar of the present application u: n er ter i a l on 

Criminal P. C. is concerned, *e matena 

the record is whoHy insufficient fo 
pose of establishing that there was a p 
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application under S. 488, Criminal P. C. or that 
it was on the same facts. The whole argument 
is based upon a statement made in the appli¬ 
cation of Siddiqunnissa that the previous ap¬ 
plication in which the opposite party was 
ordered to file written statement was dismissed 
in default of appearance. The nature of that 
application and the allegations upon which it 
was based were not disclosed and that it 
would be a mere surmise to hold that the 
T previous application even if it was under S. 
488, Criminal P. C. was based on the same 
facts as the present one. I may add that there 
is nothing to show that any adjudication took 
place in the earlier application. 

(6) The argument relating to the shutting 
out of the cross-examination of the witnesses 
by Shamsher Khan has no foundation. It 
would seem that the witnesses were cross- 
examined by him personally but considering 
that cross-examination to be inadequate he 
wanted to be given another opportunity for 
cross-examining them through counsel and his 
request was refused by the learned Magistrate, 
ihere is, in my judgment, no irregularity there. 

(7) There were two subsidiary arguments 
addressed by the learned counsel on behalf of 
Shamsher Khan in this Court. 

J ha } under the personal law of the 

P. artl l s .‘ he ^‘her « entitled to the custody of 

j* n and he should (not?) therefore be 

a t0 P ay f? r their maintenance if they 
-live away from him; and 

(2) That the amount of maintenance 

Kh a 6 n d T n f th ® circumstances of Shamsher 
Khan, is excessive. 

liability imposed by S. 

' ® R C> is , distinct from the liabi- 

fl J?, , pe !? onal law - 14 has been prov- 
ftL to the satis , fac ti°n of the Courts below that 

to mahd-in v fUSa - ! f ° n KS 1 ° £ the husband 
tha^fhp t n5o hl f T fe ar ! d ch |ldren. I have held 
fnUnirc t ?.. kee P them is not bona fide. It 

follows that neither the wife nor children can 

fhev e chosp d tn f v he mainte . nanc e merely because 
c hose to live away from Shamsher Khan. 

nirp.L. seoond point raise d relates to the 
circumstances of Shamsher Khan, it has al- 

S^haTsha^he the J^ rned Magistrate 

Dronertv h r Khan bad certain landed 

p T° per 3 y > a grove, a cycle shop and some in- 

regard^efn^h 1 ”^' y ndeT the circumstances 
ng bad 40 the object underlying the 

R ?^ l 488 ’ a maintenanfe of 
thr'JpB-i? 1116 upkeep of the wife and her 
ces|fve h drCn Ca ° scarcely be regarded as ex¬ 


favour of applicant who was also a nominee 
m the policy — Money payable under 
policy to applicant is part of testator’s 
assets and requires court-fees to be paid 
thereon — (Succession Act (1925), S. 276). 

(Para 7) 

Act n S 0: 276 ) N t 1 eeS ACt> S ‘ 19-1 (i) ’ N - 1: SUCC * 

n A iV^w yal and Devi Narain, for Petitioner; 
S' upadhya, A. R Pandey, G. P. Bhargava and 
iv. u. Ujna, for Objectors. 

CASES CITED: 

(A A^ 30) AIR 1930 0udh 145: 5 Luck 712 

<B 359 ( 39) AIR 1939 SiDd 52: ILR (1939) Kar 
(C) (’36) AIR 1936 Mad 477: 59 Mad 855 

s ' y ami Amar Das has made an 

of P iq? a si 10 fn Unde K ?■ - 276 ’ Succession Act (39 
ul 1925) for probate in respect of the will of 
late Mahant Mohan Das Swami. 

fh/c 2 ) „nf e of . the items bequeathed by means of 
this will in favour of the applicant is a life 

te U 2 000/ P °The dlr the J e uA Sed f ° F 3 SUm of 
K5. A000/- The deceased had under S 39 fl) 

(4 ° f 1938) ’ named the petL 
tioner as the nominee in respect of the said 

insurance policy. The petitioner contends that 

^der aS S° n 39 % af ? resaid nominationhe can 
unoer &. 39 ( 6 ), Insurance Act, claim the 

?^Se n Comnanv der H he P °‘- icy from the Ins ^' 
contlinS in th' d „ ca 0 . lgnore the bequest 
°" a ' n f, d “ the will. He maintains that he 
need not pay court-fees in respect of this item. 


( 3 > The Junior Secretary, Board of Revenue 

fee must d hp n n a ° b H e - Ctl0n to the effect that court- 
?OOoT also m r6Spect of this sum of Rs- 


I dismiX h n, applica -° n bas no substance and 
the nrrjpr i he r f v L sl0n application and uphold 
the order passed by the learned Magistrate. 

B/H.GP. Revision dismissed. 


^ SecUon 19-1 (i). Court-fees Act lays down: 
£an» n nf°n de ^ f ntitling the Petitioner to the 
fn application 3 for such grant SUfft J® 

tfe fee mentioned ** ^ Urt , j S satisfied that 
Z~iL£5 tuenuoned in No. 11 of the first 

schedule has been paid on such valuation." 

The Form set forth in the third schedule re 
quires the petitioner to disclose- 

"all the property and credits of which the 
above named deceased died possessed or 
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anof’ J berefore ' to be seen whether this insur¬ 
ance policy was a part of the assets of «L 

^ a ^, a i t r th \ time 0t his death ?r not 1 IMt 
w a . s > °ourt-fee has to be paid thereon Tf if 

not. uo court-fee needIf paidgrespe““ f W ?t! 


dua uuiers, Ubjectors. 


Ooart-fees Act (1870), S. 19-1 (!) _ p roba (e 

|i£h J CWsK i Act f0r A probat f under S. 276, 
policy was Ac L jAmount of life assurance 

bequeathed in 


L 


mint from fhi e r 11 ^ a nor " inee ca n claim pay- 
hlc Koi^™ 1116 ^surance Company, but power 
nas been reserved by S. 39 (2) Tn4ti~> n ^ a : 

m favour of the insured to cancel ?he Jomto? 

Power can be exercised by hS at 

|®£E;S ‘5 
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received the money himself notwithstanding the 
nomination in favour of the petitioner. It is 
further provided by the said sub-s. ( 2 ) that 
the power of cancelling the nomination could 
be exercised by a will. But the testator, in this 
case, confirmed the nomination by the will in¬ 
stead of cancelling it. The nomination created 
in the petitioner’s favour a contingent interest 
only, but the applicant’s title to the money was 
perfected by reason of the bequest contained in 
the will. It is, therefore, cbvious that if the 
petitioner can claim the amount payable under 
the policy, it is by virtue of the will and not 
otherwise. 


(5) Reference was made during the course 
of the argument to cases of nominees under the 
Provident Funds Act. But this analogy is not 
of much use. Under S. 3 (2), Provident Funds 
Act (19 of 1925) the fund vests, subject to 
certain limitations, in the nominee, if he hap¬ 
pens to be a “dependent" of the deceased sub¬ 
scriber within the meaning of S. 2 (c) of the 
Act. In the Insurance Act, however, there is no 
provision which vests the money payable under 
the policy in the nominee at any stage. More¬ 
over, once a nominee is named under the Pro¬ 
vident Funds Act no cancellation or alteration 
thereof is permitted, except in the manner 
prescribed by the rules. A right to cancel the 
nomination or to alter it by will has been 
expressly taken away by S. 5 (1) of the said 
Act. 


( 6 ) But even under the Provident Funds Act 
it was held in — ‘N. M. Robinson v. H. H. 
Robinson’, AIR 1930 Oudh 145 (FB) (A) and 
— 'In Re Mrs. Daisy Kemp’, AIR 1939 Sind 
52 (B), that the amount of the provident fund 
remained a part of the subscriber’s assets and 
did not become the property of the nominee. 


in the different circumstances enumerated Wow 
are as follows: 

1 . A sum of Rs. 1410/10/-, if immediate 
cash payment is demanded; 

2. a sum of Rs. 1733/-, if the policy is con¬ 
verted into a paid up policy and the 
payment is demanded on 13-3-1354; 

and 

3. a sum of Rs. 2,000/- less premia for two 
years at the rate of Rs. 108/8/- per year, 
if payment is demanded on 13-3-1954. This 
means a net payment of Rs. 1783/- to 
legatee. 

In the circumstances, I am of the opinion that 
the value cf the policy shall be treated lor the 
purposes of court-fee as Rs. 1783/-. 

( 9 ) I am, therefore, of the opinion that the 
objection raised by the Junior Secretary, Board 
of Revenue, should be upheld in part. The 
petitioner shall deposit the additional court-fee 
within three days. 

B/R.G.D. Order accordingly. 


(7) A reference was made by the learned 
counsel for the petitioner to the ease of — 
•M. Mon Singh v. Mothi Bai, AIR 1936 Mad 
477 (C). In that case the subscriber of a 
provident fund named a nominee in respect of 
the said fund. The nominee died in the sub¬ 
scriber’s lifetime and the latter did not alter 
the nomination. After his death the nominees 
widow applied for succession certificate. It was 
held that her husband (nominee) had a vested 
interest” This case can be no authority in 
respect of an insurance matter, because a case 
like the present is expressly provided by the 
statute under S. 39 (5), Insurance Act where 
it is laid down that in such a case the amount 
will go to the legal representatives of the 
policy-holder and not to the legal representa¬ 
tives of the nominee. This also illustrates the 
difference between the status of a nom.nee 
under the Provident Funds Act and that of one 
under Insurance Act. I am not called upon 1 
this case to express any opimon as to what 
would be the rights of a nommee under th 
Provident Funds Act. But I have no doubt that 

be the owner up to the end of hK l‘fe and has 
full power of disposal over it. I am, tnerefore, 
of the opinion that the money payable under 
fhe policy should be treated as a part of the 
testator’s assets. 

( 8 ) The learned counsellor the petitioner has 
brought it to mv notice that his client has had 
correspondence with the Insurance Compa 
and that the amount payable under the policy 
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V. BHARGAVA J. 

Liaqat, Appellant v. The State. 

Criminal Appeal No. 44 of 1952", D/- 16-10- 
1952. 

Whipping Act (1909), S. 4 — Jovemfc 
offender — Sentence of imprisonment m addi¬ 
tion to whipping is legal — (Criminal P. L. 
(1898), S. 391). AIR 1929 All 322, FoO. AIR 

1934 All 976 and AIR 1950 All 726, Not f>»U- 

(rara 

Anno: Cr. P. C., S. 391 N. 4; Whipping Ad, 
S. 4 N. 1. 


Shafiqur Rahman, for Appellant; Sbanjm* 
Sahai, Asstt. Govt. Advocate, for the State. 


CASES CITED : „ . T T 

(A) (’34) AIR 1934 All 976: 36 Cri LJ 3b8 

(B) (’50) AIR 1950 All 726 

(C) (’29) AIR 1929 All 322: 30 Cn LJ 1087 


ORDER: Liaqat has come up to this Court 
in appeal against his conviction and sentence ol 
three years’ rigorous imprisonment and six stripes 
for an offence punishable under S. S16 ai tne- 
Indian Penal Code. 

(2) The prosecution case is that the aroeM® 
is a close neighbour of one Babhan Mirza, 
had a daughter named Kumar! Pbunda 
71 years Liaqat appellant is himself a boy 
about 16 yeanjthough the 

port shows that he is fully developed & £“attata«l 
a height of 5 feet 4 inches. On 29-5-1*1. wnea 
Phunda was playing near the d “ r .° r OTel . 
house at about 4 or 4.30 in the evening, thc awd 
lant came to her and asked ^tocamm 

S e SS the rill in. a. *P 


lant cameo me , his own 

On reaching the throve ^1^1^ ok 
trousers as well as those of ^ P ■ p her. 


trousers as wcu as muse - j- — ^ her. 
the ground and had J 

The girl felt pain &nd cned ^^jug 

appellant left her The^ £e 1Iant took law 
from her Private parts. Jh ^ed the blood 

ssa.'issMi ffi~ “ 
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had told her that she should not disclose the 
incident to any one otherwise they could both 
be caught implying that this would result in both 
being punished. The girl kept quiet at her house 
for some time; but, probably due to the pain 
she was feeling, she later disclosed the whole 
incident to her mother. The incident was then 
related to her father, who took her to a oolice 
station, which was situated three miles away. 
There the girl lodged a report at 11.30 P.M. Tire 
* case was investigated and the appellant was pro¬ 
secuted for committing rape on the girl. 

(3) The appellant pleaded not guilty and stated 
that he had a quarrel with one Qasim. nephew 
of Babban Mirza, the father of the girl, and it 
was as a result of that incident that he had 
been falsely implicated in this case. 

(4) In this case the principal evidence against 
the appellant is naturally that of the girl Phunda, 
and the main question is whether her evidence 
is reliable. I have been taken through her state¬ 
ment and I cannot find anything at all in it 
winch would indicate that she is not a reliable 
or truthful witness. (After discussion of the evi¬ 
dence of this girl the judgment proceeds:) Her 
statement, therefore, appears to be quite correct. 

(5) The statement of the girl is further cor¬ 
roborated by other evidence produced by the pro¬ 
secution. The principal corroboration is provided 
by the medical evidence. (After discussion of 
the medical evidence and the evidence of two pro¬ 
secution witnesses the judgment proceeded:) 

(6) No other witness has been produced by the 
prosecution to state that he also passed the girl 
and the appellant, either when they were going 
towards the grove or returning from it and 
learned counsel has tried to make a point out of 

~ it- His case is that a number of persons must 
have seen them going and it should have been 
possible to produce more witnesses in number 
who might also have been more reliable. The 
time when the appellant took the girl to the grove 
was about 4 or 4.30 P.M. on a hot summer day. 
It would not be surprising if people at that time 
might have kept indoors. In any case there 
appears to be no reason to hold that it was neces¬ 
sary for the prosecution to produce more than 
two witnesses who saw the appellant and the girl 
going towards the grove. So far as the return 
journey is concerned, the girl has clearly stated 
that she did not notice anyone, previously known 
to her, as she was coming back. They did pass 
some men, but who they were is not known If 
they were strangers, there is no reason to assume 
that the prosecution were bound to succeed in 
discovering their identity so as to produce them 
in court. 

(7) On return to her house the first version 
was given by the girl to her mother, but she 
has not been produced as a witness. Learned 

C0UI ?5 e u has u Ueged that the m °ther of the girl 
would have been the best person to corroborate 

So 016 811-11ifc was she to whom 

the first version was given by the girl. No 

attempt seems to have been made in this case 
on behalf of the appellant to elicit why the 
•mother was not produced, nor was any explanation 
Volunteered by the prosecution. It is therefore 

for & 0SSiblf i J° r . me u t0 ho!d that ifc was essential 
f° r “ other t to Produced when there might 

a tf a 2 equat ® reason for her non-production 
** *“*0; it the explanation that strikes 
a Pjf, that being a Muslim law she might be 
observing pardah’ and might have hesitated in 

ffiW^ 0Urt thought that her hus- 

oands evidence would be quite sufficient Babban 


the father of the girl, has been produced and he 
has corroborated the girl in her version. Of 
course, corroboration by him does not carry the 
same value as the corroboration by the mother 
would have done, but as I have said earlier, cor¬ 
roboration is provided not merely by his evidence 
but by the medical evidence, the reDorts of the 
Chemical Examiner ar.d Imperial Serologist and 
the evidence of the two witnesses Jumman and 
Abdus Sattar. The statement of the girl, has 
also appeared to be impressed with truth. In 
these circumstances I see no reason to differ from 
the view taken by the learned Sessions Judge 
that the charge against the appellant is es‘a- 
bhshed. 

(8) Learned counsel bas urged that the sen¬ 
tence awarded is illegal inasmuch as in the case 
of a juvenile offender thg punishment of whipping 
cannot be awarded in addition to the sentence of 
imprisonment as S. 4 of the Whipping Act does 
not apply to a juvenile offender who is governed 
by S. 5 of that Act only. Learned counsel in 
support of this contention has cited before two 
Single Judge’s decisions of this Court, in — 
Lurkhur v. Emperor 1 , AER 1934 All 976 (A) and 
— ‘Ram Prasad v. The State 1 , AIR 1950 All 726 
<B). As against these, there is a Division Bench 
decision of this Court in — ‘Emperor y Motha’ 
^1929 AU 322 ( C ). In the latter me it wL’ 
clearly held that a sentence of imprisonment can 
be inflicted in the case of a juvenile in addition 
to whippmg under S. 4 of the Whipping Act. 

SP 1 Zf** ' .1 “** ^ that 1 entirely agree 
with the view that has been taken by the Bench 
m this case. Both the decisions by the learned 
Judges cited above were subsequent to -this 
Bench decision but neither of the two learned 
Single Judges took notice of this case or of the 
rmons given in for the view that a juvenile 
render can be punished under S. 4 of the 
Whipping Act with whipping in addition to im- 

Pntw ent i? T th< ? e offe nces which are mentioned 
in that section. Since this Division Bench view 

T S f«iw to .f 0n 311(1 1 entire, y Cffree with it 
I follow it in preference to the view taken in the 

Inn S dec!sions referred to above 

and hold that the sentences awarded to the apnel- 
lant in this case were legally correct. 

of Hie fact that rape was com- 

SfSf 4 y . ap P? Uant »n case on a young 
ohffd of about 74 years of age, the sentence 
awarded does not appear to be at all severe The 
appeal is consequently dismissed. e 

B/K S - Appeal dismissed. 
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(LUCKNOW BENCH) 

MALIK C. J. AND MUKERJI J. 

and others. Appellants v. 
Chandi Kurmi and others. Respondents. 

Appeal No. 5 of 1951, D/- 22-1-1953. 

uSTaifcr - D - p T ““ cy act <«»' 


Person a sub-tenant remaining in posses- 
sion for period of five years under S. 295 — 
Period expiring on 31-12-1944 and right to 
remain in possession coming to an end 
— He is not entitled to benefit under S. 
295A, introduced by Amending Act of 1947 . 

(Para 9) 

r oi ^ bbasi \ for Appellants; Ram Bharose 
Lai, for Respondent No. 1. 
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&. I. R, 


MALIK C. J.: This is a defendants’ appeal 
under S. 12 (2) of the Oudh Courts Act read with 
the U. P. High Courts (Amalgamation) Order, 
1948. 

(2) The plaintiff and defendant No. 8 were the 
sub-tenants of a pahi tenant, Hasan Raza. Hasan 
Raza died in the year 1931. He left a daughter 
who was impleaded as defendant No. 6 and a son 
who was impleaded as defendant No. 5 to the 
suit. After the death of Hasan Raza. his heirs 
were entitled to remain in possession for the 
unexpired period of ten years which was the 
period for which the tenancy was deemed to 
exist under S. 35 of the Oudh Rent Act. The 
lower appellate Court has held that the 10 years 
expired in 1342 Fasli which corresponds to 1934-3a. 
The heirs of Hasan Raza, therefore, were en¬ 
titled to remain in possession of the property till 
1934-35. In the year 1942, the landlord, who is 
defendant No. 7 to this action, filed proceedings 
under Ss. 37 and 88 of the U P Tenancy Act 
(No 17 of 1939) intimating that he wished to 
treat the holding as abandoned. On 20-11-1942 
the objections filed by defendant No. 5. the son, 
were dismissed and the landlord entered into pos¬ 
session and on the 21st of February, 1944, he let 
out the plots to defendants 1 to 4. The plaintiff 
then filed the suit out of which this appeal has 
arisen against defendants 1 to 4, who were the 
main contesting defendants, and also impleaded 
defendants Nos. 5 and 6, son and daughter of 
Hasan Raza. and defendant No. 7. who was the 
landlord, and also impleaded as pro fonna defen¬ 
dant. defendant No. 8 who it was said was also 
a sub-tenant along with the plaintiff. 


(3) The suit was contested by the defendants 
who pleaded that abandonment proceedings 
having been taken against the tenant the sub¬ 
tenants could not claim any right to remain in 
possession. Other objections were also taken 
which it is not necessary for us here to discuss. 


31-12-1944. The learned Civil Judge failed to 
notice that the period of five years had expired 
before the date of the decree passed by him and 
the plaintiff, therefore, could not claim the right 
to be put back into possession on that date. 


(7) Against the decision of the lower appellate 
Court there was an appeal filed in this Court. 
The appeal came up before a learned single Judge 
on 28-10-1950. and the learned Judge dismissed 
the appeal relying on S. 295-A which had been * 
added by the U. P. Tenancy (Amendment) Act 
(No. 10 of 1947). 

(8) The learned single Judge did not disagree 
with the findings recorded by the lower Courts 
that by reason of the proceedings under Ss. 87 
and 88, U. P. Tenancy Act, the tenancy had ter¬ 
minated on 20-11-1942. The learned Judge, how¬ 
ever, relied on the decree dated 8-4-1946, passed 
by the lower appellate Court, which was under 
appeal before him, and held that, as on that date 
the lower Court had held that the plaintiff was 
entitled to get back possession of the property, the 
plaintiff was a sub-ter.ant on the 14th of June, 
1947, when the new S. 295-A came into force, 
under the U. P. Tenancy (Amendment) Act. of 
1947, and became entitled to the benefit given 
under that section. 


(4) The plaintiff challenged the proceedings 
under Ss. 87 and 88 of the U. P. Tenancy Act 
on the ground that defendants 5 and 6, i.e., the 
son and the daughter, both were the heirs of 
Hasan Raza and became the tenants of the plots 
in suit and the abandonment proceedings having 
been taken only against the son and not against 
the daughter, the rights of the daughter still 
survived and it could not be said that the tenants 
rights had come to an end. 

(5) Tne learned Munsif framed a number of 
issues which arose out of the Proceedings and 
remitted issues Nos. 2 to 4 for dec.sion by the 
revenue Court. The revenue Court held that the 
defendant No. 6. i.e.. the daughter, had never been 
in possession and had never been recognised as 
a tenant and, therefore, she had no interest : 
the proceedings taken against defendant■ Na 5, 
were therefore, valid. As a result of the find- 
togs’recorded by the revenue Court and by the 
learned Munsif the plaintiff’s suit was dismissed 
on 19-7-1945. 

(6) There was an appeal filed against tha 
decision which was allowed by the learned Ciu 
Judge on 8-1-1946. The learned Judge came to 

the conclusion that the proceedings under’ &• 87 
and aa u P Tenancy Act, against defendant NO. 
5 were valid and the tenant's rights came to 
an end on 20-11-1942, but the learned Judge relied 
^ the provisions of S. 295. U. P. Tenancy Act 
and held that as the plaintiff was in possession 
ifa “ho year 1MI when th<, U P 

Tenancv Act came into force, under S. 29a of that 
S he"became entitled to remain in P««J 
for a period of five years from 1-1-1949. i.e. upto 


Section 295-A is as follows: 

"Notwithstanding any contract to the contrary 
or anything contained in this Act or any other 
law for the time being in force every person 
who on the date of the commencement of the 
United Provinces Tenancy (Amendment) Act, 
1947 , is a sub-tenant shall subject to the pro¬ 
visions of the proviso to sub-section (3) of S. 27 
of the United Provinces Tenancy (Amendment) 
Act. 1947, be entitled to retain possession of his 
holding for a period of five years from that - 
date, and for this period nothing i n sub-s. ( 2 ) 
of S. 44 or S. 171 shall render the landholder or 
such sub-tenant liable to ejectment under the 
provisions of S. 171: 

Provided that nothing in this section shall 
authorise a sub-tenant of a person who belongs 
to one of the classes mentioned to S. 41 to 
retain possession of his holding after the dis¬ 
ability of such person has ceased.*’ 

The question, therefore, arises whether on the date 
when the Amendment Act of 1947 came into force 
the plaintiff could stiff be called a sub-tenant 
of the plots in suit. The section gives a person 
who is a sub-tenant on that date a right to re¬ 
tain possession for a further period ol: five years^ 
The learned single Judge has not discussed the 
question whether the plaintiff was or was not a 
subtenant on 14-6-1947, when the Amendment Act 
came in force. He has. however, assumed, that, 
as the lower Court had decreed the appeal on 
8 - 4 - 1946 . which decree was the subject-matter of 
the appeal before him. the plaintiff was entitled 
to the benefit of the new section. 

(9) Examining the facts again with mference 
to this issue, it emerges from the Antongsof the 
lower Courts that the plaintiff was let tato pos¬ 
session of these plots as a sub-tenant bvHasan 
Raza on some date prior to the year 1939. 
was in possession as a sub-tenant on the , 
when the U. P. Tenancy Act o 1939 camera 
force. Under section 295 of that Act he became 
-entitled to remiin in po^ssion for a period o 
five vears. The pened of five years expired on 
the 31 st of December 1944, and his right ^ 
main in possession came to an end. Heco " n 
therefore, plead that on 14th June 1947 he w 
still a sub-tenant of the n.ots in su *” Mft {hat 
further noted that S. 295 nowhere mentions that 
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the sub-tenant shall continue to be a sub-tenant 
for ,a period of five years i.e. his status of a sub¬ 
tenant shall be preserved for five years. It only 
gives him a right to retain possession for a period 
of five years. The Board of Revenue has taken 
the view in a recent case that though under S. 295 
a sub-tenant has been given the right to remain 
in possession for five years the section does not 
provide that the sub-tenancy as such shall con¬ 
tinue for a further period of five years. It is 
l not necessary for us to give a final decision on 
the point as it has not been mooted at the Bar. 
but even if it be assumed that the plaintiff had 
continued to be a sub-tenant under the provisions 
of S. 295. that period also expired in 1945, long 
before the Amendment Act of 1947 came into 
force, and there is no evidence nor could there 
be any, that after 1942 when the principal tenant 
was ejected there was any further contract of 
sub-letting express or implied in plaintiff's 
favour. In any view of the case, therefore. S. 295-A, 
U. P. Tenancy Act could not apply and the plain¬ 
tiff’s suit should have been dismissed. 

(10) The result, therefore, is that wc set aside 
the decrees passed by the learned single Judge 
and the lower appellate Court and restore that 
of the Court of first instance with costs in all 
the Courts. 

(11) As the suit has been dismissed, the stay 
order is discharged. 

C/R.G.D. * Appeal allowed. 


A. I. R. 1953 ALL. 725 (Vol. 40, C. N. 358) 

/ (LUCKNOW BENCH) 

BEG J. 

Ram Nath and others (Accused), Applicants 
v. The State. 

" Criminal Revn. No. 342 of 1951, D/- 23-5-52. 

(a) Penal Code (18G0), S. 441 — Intention — 
Complainant in peaceful possession of shop — 
Accused beating complainant and forcibly eject¬ 
ing him from shop — Accused tried for offences 
under Ss. 147, 323, 379, 448 and 504, Penal Code 

— Conviction only for offences under Ss. 147 
and 4 i 8 TT Thou Sh accused were acquitted 
under Ss. 323, 379 and 504, necessary intention 

, J? e i nfened f™ 111 circumstances. AIR 
19o0 All 157, Rel. on. (Para 5) 

Anno: Penal Code, S. 441 N. 1. 

(b) Penal Code (1860), S. 441 — Person in 
peaceful possession of property for long time 

— Resort to force by claimant even claiming 

oona fide to eject such person is illegal. 
AIR 1950 All 653, Foil. (Para 6) 

Anno: Penal Code, S. 441 N. 5. 

M. G. Walford and Nazir Ahmad, for Appli¬ 
cants; Rashid Husain and Ramesh Chandra 
Sinha, for the State. 

CASES CITED: 

(A) (’50) AIR 1950 All 157: 51 Cri LJ 496 

(B) (’50) AIR 1950 All 653: 51 Cri LJ 1167 
ORDER: one Mathura Kahar filed a com- 

platot against Ram Nath Bhurji. his wife Shri- 

anc l I & arey ’ Barsati ^ Kishori ser- 
^ ath ' Mathura belongs to Azam¬ 
s' 1 District and came to Lucknow about 4 or 5 
yeare ago and got employed in the shop of Ram- 

Snnc ? a ^ rbag J?‘ ? b aUeged that one year 
V* P e , aUeged incident, he opened his 

wtart* 1 !?? 685 and instructed a shop close 
to Jat Hind Cinema on the Bisheshwar Nath 
Road. The case of Mathura was that the plot 
of land on which his shop was built was acquired 


by him through Ramnath, who fraudulently got 
the lease executed in his own name. According 
to his allegations, on 25-4-1951, at about 11 A.M. 
all the five persons mentioned above formed an 
unlawful assembly for the purpose of dispossess¬ 
ing him. They went to his shop, beat him and 
his brother Ramai and took forcible possession of 
his shop. 

(2) The defence of the accused was that the 
shop belonged to them, that the rent receipts of 
the shop were in the name of Ramnath and they 
were asserting their own rights in bona fide man¬ 
ner and were not guilty of any offence. 

(3) The story narrated by the complainant 
P. W. 1 Mathura was corroborated by the inde¬ 
pendent evidence of reliable persons. The names 
of witnesses who corroborated him are Shri Lati 
Bhusan (P. W. 2), Munney (P. W. 3). Mrs. R. 
Soilose (P. W. 4), Shri T. R. Joseph (P. W. 5), 
Maiku Lai (P. W. 6) and Ismail (P. 7/. 7). The 
evidence of these witnesses has been believed by 
both the Courts and the concurrent findings 
given by them are that Mathura was in peace¬ 
ful possession of the shop, that on the day in 
question the applicants formed an unlawful as¬ 
sembly, went to the shop and took forcible pos¬ 
session of it. In view of the said findings the 
applicants have been convicted under Ss. 147 and 
448, I. P. C. Under S. 147, L P. C. applicant No. I 
has been ordered to undergo three months* R. L & 
u/s. 448. I.P.C. he has been ordered to pay a fine 
of Rs. 200/- only. The remaining applicants were 
sentenced to pay a fine of Rs. 100/- each under 
S. 147, I. P. C. and to pay a fine of Rs. 50/- each 
under S. 448, I. P. C. 


(4) Having heard the learned counsel for the 
parties at length I am of opinion that this revi¬ 
sion must be dismissed. The findings arrived at 
by both the Courts are based on evidence on 
record. These findings are neither perverse nor 
unreasonable. It is clear that Mathura had been 
in peaceful possession of the shop for about a 
year. It is further clear that the applicants in¬ 
stead of ejecting" Mathura through a Court of law 
took the law into their own hands and forcibly 
ejected him from his shop and took possession 
of it. 


(5) It has been argued on behalf of the appli¬ 
cants that in view of the acquittal of the appli¬ 
cants of the offences under Ss. 323, 379 and 504, 
I. P. C. it cannot be said that the intention of 
Uie applicants was to commit any offence or to 
intimidate, insult or annoy any person in posses¬ 
sion of his property. It is no doubt true that they 
have been acquitted under the aforesaid sections, 
but the trial Court has clearly given a finding 
to the effect that Mathura was beaten by the 
applicants and the appellate Court has upheld the 
conclusions arrived at by the trial Court. In 
view of the said findings the mere fact that they 
were acquitted under the aforesaid sections is 
quite immaterial. The fact remains that the 
applicants did resort to wrongful force for taking 
possession of the said shop. They had absolutely 
no justification for doing it. It has been held' 

1 ,^“J K - eshar sin S h v. Rex', AIR 1950 All 157 
(A), that r 

"it would be impossible to produce direct evi¬ 
dence of the intention. The intention has in 
most cases to be inferred from the circum¬ 
stances. Where the probable consequence of the 
act alleged to be criminal trespass was to cause 
annoyance to the persons in possession it will 
be presumed that it was committed with that 
intention. The presumption will hold good if 
it is not rebutted.” 
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(6) It has further been argued on behalf of 
the applicants that Ramnath was the real owner 
of the shop and that if the title vested in him. 
he cannot be guilty of any offence, if he took 
forcible possession of the property. I do not think 
that there is any merit in this argument. Where 
a person has been in peaceful possession of pro¬ 
perty for a fairly long time, it is not open to 
the claimant of the property to resort to force 
for the purpose of ejecting him. As has been 
held in — ‘Sm. Ram Kali v. Gaya Prasad', AIR 
1950 All 653 (B): 

“Section 441 is designed to protect possession as 
distinguished from title in the sense that the 
question in whom title to the land or property 
vests is foreign to the offence. The mere fact 
that the accused put forward a bona fide claim 
to the property would.not save him from the 
consequences of the entry into the house in pos¬ 
session of the complainant if his intention was 
to take the property out of the complainant’s 
possession without her consent and to cause 
wrongful gain to himself or wrongful loss to her.” 

(7) I understand that Ramnath has filed a 
civil suit for determination of the question of 
title. The civil Court is, therefore, the proper 
forum for giving a finding on that particular 
point. So far as the criminal Courts are con¬ 
cerned, they are primarily concerned, with the 
factum of possession and in view of the evidence 
adduced on behalf of Mathura in this case, it 
must be held that possession was clearly with 
him. 

(8) Under the above circumstances I am of 
opinion that there is no substance in this revision. 
It is accordingly dismissed. Ramnath applicant 
is on bail. He shall surrender forthwith and serve 
out his sentence. 

C/V.R.B. Revision dismissed. 


A. I. R. 1953 ALL. 726 (Vol. 40, C. N. 359) 

ASTHANA J. 

Nardeo Singh and others, Appellants v. The 
State. 

Criminal Appeal No. 845 of 1950, D/- 19-5- 
1953. 

(a) Criminal P. C. (1898), S. 154—First infor¬ 
mation. 

A verbal report of the occurrence of an 
offence made to the Tahsildar who casually 
happened to be in the village cannot be the 
first information report because under S. 
154 a first information report is a report 
which is made to an officer in charge of 
a police station. (Para 9) 

Anno: Cr. P. C., S. 154 N. 3. 

(b) Penal Code (1860), Ss. 147, 323 and 326 
— Legality of conviction. 

There is nothing illegal in conviction 
both under Ss. 147 and 323 or 326. AIR 
1926 All 225; AIR 1933 All 819; AIR 1952 
All 92; 7 All 757 (FB); AIR 1914 Cal 675, 
Foil. (Para 14 > 

Anno: Penal Code, S. 147 N. 3; S. 323 N. 7; 
S. 326 N. 6. 

(c) Penal Code (1860), Ss. 307 and 326 — 
Conviction under S. 307 and S. 326 for same 
offence. 

Where an accused person shoots one 
with a pistol and thereby causes hurt to 
him he is liable to conviction under the 


latter part of S. 307 and his conviction 
under S. 326 for the same offence is not 
warranted. (Para 15) 

Anno: Penal Code, S. 307 N. 1; S. 326 N. 6. 
Raj Bahadur Pandey, for Appellants; A.,G. A., 
for the State. 

CASES CITED: 

(A) (’26) AIR 1926 All 225: 24 All LJ 178: 27 
Cri LJ 287 

(B) (’33) AIR 1933 All 819: 34 Cri LJ 1099 

(C) (’52) AIR 1952 All 92: 1951 All WR (HC) 
597 

(D) ( 85) 1885 All V/N 195: 7 All 757 (FB) 

(E) (’14) AIR 1914 Cal 675: 41 Cal 836: 15 
Cri LJ 251 


JUDGMENT : The appellants have been con¬ 
victed by the 1st Additional Sessions Judge of 
Budaun under Ss. 323, 326 read with S. 149. 
I. P. C. and have each been sentenced to six 
months’ rigorous imprisonment under S. 323 
read with S. 149, I. P. C. and to six years’ 
rigorous imprisonment under each of the two 
Ss. 326 and 307 read with S. 149. I. P. C. The 
appellants Tessu, Angan, Mulaim Singh and 
Gajju Singh have been further convicted under 
S. 147, I. P. C. and sentenced each to six 
months’ rigorous imprisonment and the appel¬ 
lants Nardeo and Bhikhari under S. 148, I. P. C. 
and sentenced to one year’s rigorous imprison¬ 
ment each. All these sentences have been made 
concurrent. 


(2) Two appeals were filed, one on behalf of v 
Jardeo. Mulaim Singh and Bhikari and the 
ther on behalf of Tessu, Angan and Gajju 
lingh. They have both been connected and as 
hey arise out of the same judgment they will - 
ie disposed of together. 

(3) The prosecution story is that Dan Singh, 
irother of Chaturi Singh Complainant, had filed 
i complaint under S. 107, Cr. P. C against the 
ippellants and other about a month or two be- 
ore the occurrence and this case was pending 
,t the time of the occurrence that Net Singh 
,nd Ram Singh who are prosecution 'presses 
n this case and who were also injured in the 
iccurrence were prosecuted al ° n | ''(‘ th , nr , th ( e h ^ 
or the murder of one Bharat Singh and > 
iccused Jiwan Singh and Sughar Singh father 
,f Tondi Singh and Bhola Singh accused had 
ippeared as prosecution witnesses m that case 
■bout one and a half year before the 0CCU ™^F. e > 
hat on account of these facts there was enmity 
>etween the accused and Dan Singh, Chaturi 

85 . Net Singh and Ram Singh and it was 

>n account of this enmity that on 8-6-1949, 
ibout an hour before sunse when Dan Sing 
md Chaturi Singh were returnmg from their 
ield and reached a place near Jiwan Muraos 
Mandaiya which stood on the wav and which 
adjoined the village talab they were 'vayja d 
dv the accused some of whom were sitting m 
the Mandaiya of Jiwan Singh and the others 
n a crove at a short distance from .here, tnai 
they were armed with lathis and pis ps t 
1 ,tacked Dan Singh and Chaturi and inflicted 
a 'number of injuries on their persons that on 

beaten and injured. The accuseq ^ hear _ 

^•JeryS-TSSd Pei All .he 
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four injured persons were removed in a cart 
to P. S. Bilsi which is at a distance of about 
seven miles from there. They reached the 
than a sometime about midnight and a report 
was made there by Chaturi Singh at 1.10 a. m. 
and in that report the names of all the accus¬ 
ed are mentioned. After the report had been 
recorded the injured persons were sent to 
the dispensary where their injuries were exa¬ 
mined by the Medical officer the next morning. 

(4) The appellants in their statements denied 
that they had committed the offence. Their 
case was that they had been falsely implicat¬ 
ed on account of enmity. The accused Nardeo 
Singh stated that he did not know whether 
Dan Singh had filed any complaint under S. 
107, Cr. P. C. against him and the other accus¬ 
ed and that they were bound over in that case. 
The accused Tessu, Angan and Mulaim Singh 
admitted that a case under S. 107, Cr. P. C. 
had been filed against them and the other ac¬ 
cused by Dan Singh and that they were bound 
over in it. The accused Gajju denied this fact 
whereas the accused Bhikhari stated that he 
■did not know if Dan Singh had filed any such 
complaint against him though he admitted that 
he was bound over. 


(5) It appears from the medical evidence that 
Dan Singh, Net Singh. Ram Singh and Chaturi 
-were examined by Dr. V. P. Singh, Medical 
■officer, Bilsi, on the morning of 9-6-1949. (After 
describing the several wounds his Lordship 
says : ) There is no doubt that from these in¬ 
juries it is quite obvious that these four per¬ 
sons were assaulted with lathis and fire-arms 
sometime in the evening of 8-6-1949. and it was 
■on account of that assault that they had re- 
7 ceived these injuries. I am not prepared to ac¬ 
cept the suggestion on behalf of the appellants 
that these injuries were self-inflicted or that 
they had not been caused by a pistol as alleg¬ 
ed by the prosecution witnesses. 


(6) R was argued for the appellants that the 
pdlet said to have been recovered by Dr. 
Singh from injury No. 4 on the person of Ram 
Singh had not been produced as a material 
■exhibit and in the absence of such evidence it 
was doubtful if any pellet had really been ex¬ 
acted from his body. There is no doubt that 
the pellet was not produced by the doctor or 
K-w-f P^ ose ^! tion in this case as a material 
exhibit Dr. Singh was not asked about it or 
iie might have given some explanation as to 
what happened to it and whether he forward¬ 
ed it to the police or not. In view of the fact 
that the doctor or the prosecution witnesses 
were not cross-examined on this point and had 
no opportunity of explaining as to why it was 
-not produced in the lower Court. I am of opi¬ 
nion that its mere non-production does not 
affect the case. 


“to* also argued that it was very u 
bkely that the pistol injury would have pr 

f? ur ' sl 1 < ? ed or . f °ur cornered wour 
y ,-and that if really a pistol were used then 
n J would be expected that a round wound be mac 
totalise a pellet would be round. There is n 
thing on the record to show whether the pell* 
was round or square and whether it had fox 
not - H the doctor were cross-ex; 
mined and were asked on this point he migl 

5 abl( L to , give some explanation as 1 
US f ^ r " slde 4 d , °r four-cornered wound w* 

made by the pistol shot. 


(8) Another argument which was advanced 
on behalf of the appellants was that from the 
prosecution evidence it appeared that only lathi 
and pistols were used in the assault but the 
medical evidence disclosed that incised wounds 
were found on the person of Net Singh and 
Chaturi and there was no explanation as to 
how these two injuries were caused when no 
sharp-edged weapon according to the prosecu¬ 
tion evidence was used. As regards the incised 
wound on Chaturi the doctor in his statement 
has clearly stated that it had been caused with 
a fire-arm and he was not cross-examined on 
this point. As regards the incised wound on 
Net Singh the evidence of the doctor was that 
it had been inflicted with some sharp-edged 
weapon. In my opinion there is no doubt that 
lathis and pistol were used by the assailants 
and the above four persons were beaten with 
these two weapons. There is no doubt that 
there is no satisfactory explanation as to how 
the incised wound on Net Singh was caused in, 
the absence of any sharp-edged weapon. 


(9) The question which next arises for con¬ 
sideration is whether Dan Singh, Chaturi Singh, 
Net Singh and Ram Singh were assaulted by 
the accused or by some other persons. The 
evidence of these four witnesses clearly shows 
that the occurrence took place an hour before 
sunset and they were beaten by the accused 
on account of the enmity which they had 
against them on account of the case under S. 
107, Cr. P. C. already mentioned above. The 
accused are also named in the first informa¬ 
tion report. It was argued on behalf of the ap¬ 
pellants that the first information report Ex. 
PI was not admissible in evidence and the rea¬ 
son given for it was that from the evidence 
of Dan Singh (P. W. 2) it appeared that on the 
day of the occurrence the complaint to Tahsil- 
dar was really the first information report and 
the statement in the report Ex. PI was made 
during investigation and was a second report) 
and was, therefore, inadmissible. In my opi¬ 
nion this contention is not correct. There is 
no doubt that Chaturi Singh made an oral 
complaint to the Tahsildar who happened to 
reach the village on the day of the occurrence. 
But it appears from the statement of the 
Tehsildar, Sri Radhey Shyam Pande, that when 
he was told about the occurrence he asked the 
complainant to go to the thana and make a re- 
port about it there and it was on this direction 
that Chaturi Singh went to the thana and 
made the report. It cannot be said that the 
verbal report which was made to the Tehsil- 
dar was the first information report because 
under S. 154, Cr. P. C. a first information re¬ 
port is a report which is made to an officer in 
charge of a police station. In view of this pro¬ 
vision the report Ex. PI which was the first 
feP°rt and which was made at P. S. Bilsi was 
the first information report and not the oral 
complaint which was made to the Tehsildar 
who casually happened to be in the village. 
Moreover S 162, Cr. P. C. which makes a 
statement before a police officer during the 
course of investigation inadmissible is not ap¬ 
plicable to the present case because there is 
nothing on the record to show that the police 
had already started the investigation when the 
report Ex. PI was made. On the contrary the 
evidence is that the Tahsildar directed Chaturi 
Singh to report the matter to the police and 
then he made the report and it was after this 
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report that the police started the investigation. 
In the circumstances I am of opinion that the 
contention on behalf of the appellants that the 
report Ex. PI is not admissible is not correct. 

(10) It was next contended that the report 
was not reliable as according to it it appeared 
to have been made at 1.10 A. M. but accord¬ 
ing to the prosecution witnesses Chaturi Singh 
and Dan Singh it was made in the morning. 
There is no doubt that Chaturi Singh in his 
statement said that it was recorded in the 
morning and Dan Singh said that it was re¬ 
corded at 10 A. M. in the morning, but both 
these witnesses clearly stated that they reach¬ 
ed the thana sometime about midnight and 
when they asked the constable clerk present 
there to write the report he told them that it 
would be written in the morning and it was 
for this reason that the report was written in 
the morning. The explanation given by these 
two witnesses appears to be quite reasonable. 
It appears that the constable clerk or that 
other police men on duty at the police station 
aid not want to be disturbed at night and it 
was for this reason report was actually not re¬ 
corded at night as stated by these two wit¬ 
nesses. It may be that the writer of the report 
in order to avoid any explanation mentioned 
in the report that it was written at 1.10 A. M. 
There is. however, no doubt that the report 
was written in the early morning because the 
medical examination of the injured persons 
was started at 7.30 a. m. as appears from the 
evidence of Dr. Singh. I am not satisfied that 
there has been any delay on the part of the 
complainant in making the report, who reach¬ 
ed the thana on the night of the occurrence. 


(11) If the occurrence took place an hour be : 
fore sunset as has been stated by Chaturi 
Singh, Dan Singh. Net Singh. Ram Singh, Babu 
Ram, Mahendra Singh and Phul Singh, there 
is no doubt that the injured persons must have 
seen the assailants and if they knew them from 
before they must have recognised them. It ap¬ 
pears to me somewhat improbable that if the 
accused did not assault the injured persons 
and they really had been assaulted by some 
other persons they would have left out the real 
assailants and implicated the accused simply 
because there had been a case under S. 107, 
Cr. P. C. against them. There is no doubt that 
there was enmity between the accused and the 
injured persons and on account of this enmity 
it is possible for the injured persons to falsely 
implicate the accused, but it is also possible 
that on account of this enmity the accused 
assaulted them and caused them so many in¬ 
juries. 

(12) The question for consideration is how 
far the evidence of the above seven witnesses 
is to be believed. There can be no doubt that 
Chaturi Singh, Dan Singh. Net Singh and Ram 
Singh were assaulted because they had injuries 
on their persons. (After discussing the evid¬ 
ence his Lordship concluded:) After a consi¬ 
deration of the entire evidence on the record 
I am of opinion that the accused formed an 
unlawful assembly with the common object or 
beating Chaturi Singh and others and it was 
in prosecution of that common object that they 
beat them with lathis and pistol, etc. and caus¬ 
ed them a number of injuries. The mere fart 
that some of them were waiting at one place 
and some at another place at a short distance 


lrum u uutrb uut ii n 






in common. 

(13) The next question for consideration is 
what offence has been made out It was con¬ 
tended on behalf of the appellants that a con¬ 
viction both under Ss. 147 and 323 or 32G, I. 
P. C. was illegal and could not be maintained. 
It has, however, been the consistent view of 
this Court that there is no illegality in such 
conviction. In —‘Chidda v. Emperor’, AIR 1926 
All 225 (A), it was held by Sulaiman, J. that 
separate convictions under Ss. 147 and 323 read 
with S. 149, Penal Code were not illegal. A 
similar view was expressed by Bajpal J. in — 
‘Emperor v. Sahab Rai Singh’, AIR 1933 All 
819 (B). In —‘Tiny v. State’, AIR 1952 All 92 
(C), Brij Mohan Lai J. relying on a Full Bench 
decision of this Court reported in -‘Queen- 
Empress v. Ram Sarup’, 7 All 757 (D), held 
that a person who actually causes hurt and is 
also a member of an unlawful assembly can 
be convicted of committing riot under S. 147 
and of causing hurt under S. 323. I. P. C. and 
there was no illegality in it. In the case of — 
‘Prokash Chandra v. Emperor', AIR 1914 Cal 
675 (E), a Division Bench of the Calcutta High 
Court consisting of Holmwood and Sharfuddin 
JJ. held that on a charge of rioting with the 
common object of assaulting public servants, 
the accused could be convicted both under S. 
147 and S. 353, I. P. C. and there was no illega¬ 
lity in such conviction. 

(14) In view of the consistent decisions or 
this Court I am of opinion that the contention 
on behalf of the appellants that convictions 
under both the Ss. 147 and 323 or 326, I. P* 
C. are illegal cannot be maintained. 

(15) It was next argued that the appellants 
have been convicted both under Ss. 307 ana 
326, I. P. C. in respect of the same grievous 
hurt. To my mind the conviction under both 
the sections for the same injury does not ap¬ 
pear to be quite correct. Section 307 clearly 
provides that whoever does any act with such 
intention or knowledge and under such cir¬ 
cumstances, that, if he by that act causes 
death he would be guilty of murder, shall be 
punished with imprisonment of either descrip¬ 
tion for a term which may extend to ten years, 
and shall also be liable to fine; and if hurt is 
caused to any person by such act, the offender 
shall be liable either to transportation for life, 
or to such punishment as is hereinbefore men¬ 
tioned There is no doubt that from the evid¬ 
ence on the record it is Proyed ( that some of 
the injured persons were fired at with a pistol 
and received hurt as a result of it. It is m 
respect of this hurt which is grievous that they 
have been convicted both under Ss. 307 and 
326 I P. C. In my opinion where an accused! 
person shoots one with a pistol and thereby I 
causes hurt to him he is liable to conviction 
Side? the latter part of S 307 I. P. C. and 
conviction under S. 326 for the same offence 
is not warranted. It is not the prosecu io 
case that the grievous hurt was caused in any 
other manner except from a pistol shot. I am 
therefore, of opinion that the conviction of the 
appellants under both the Sections 307 

326 I P C. cannot be maintained. 
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tences under the other sections are maintained. 
Leave to appeal to Supreme Court is refused. 
B/V.S.B. Ordered accordingly. 


A. L R. 1953 ALL. 729 (Vol. 40, C. N. 360) 
AGARWALA AND CHATURVEDI JJ. 
Mohd. Zahir Hasan and another, Plaintiffs, 
Appellants v. Dulare and others, Defendants, 
) Opposite Parties. 

Civil Revn. No. 706 of 1952, D/- 7-5-1953. 

Tenancy Laws — U. P. Tenancy Act (17 of 
1939), Ss. 60, 61, 63, 242 — Jurisdiction of Civil 
Court — (Civil P. C. (1908), S. 9) — AIR 1949 
All 257, AIR 1952 All 496, OVERRULED. 

Suit for permanent injunction filed on 
the allegations that the plaintiffs were the 
zamindars of the land in suit, which was 
their ‘sir’ and ‘khudkasht’, that the defen¬ 
dants had no manner of right in this land, 
but they wrongly deposited 10 times the 
rent and sought to obtain ‘bhumidari’ rights 
under the provisions of the U. P. Tenants 
Acquisition of Privileges Act, and that the 
defendants were also trying to enter into 
possession of the land — Held that Sec. 60 
clearly covered the case; and, therefore, the 
suit was barred from the cognizance of a 
civil court by S. 242 inasmuch as it arose 
out of a cause of action in respect of which 
a relief for a declaration could be obtained 
from the revenue Court. Case law discus- 
sed - (Para 11) 

Anno: Civil P. C., S. 9 N. 50, 51. 

Hirdai Narain Kapoor and Masood Hasan, for 
Applicants; Hamandan Prasad, for Respond- 
" ents. 

CASES CITED: 

(A) (’44) AIR 1944 All 81: 1944 All WR (HC) 
56 

(B) (’3°) AIR 1930 All 193: 1930 All LJ 256 
(FB) 

<£> (25) AIR 1935 All 526: 1935 All LJ 546 
(D > (, 46 ) AIR 1946 All 379: ILR (1946) All 692 

(rB) 

<B) (’49) AIR 1949 All 257: ILR (1949) All 449 
(£> (£2) AIR 1952 All 496: 1952 All LJ 202 
(G) (52) AIR 1952 All 660: ILR (1950) All 431 

CHATURVEDI J.: This Is a plaintiffs’ applica¬ 
tion in revision arising out of a suit for the 
fcssue of a permanent injunction to restrain the 
defendants from taking possession over the plots 
specified in the plaint. 

„. (2) The suit was filed in the Court of the 
JW*. Allahabad, on the allegations that 
“if. Pontiffs were zamindars of the land in suit, 

H P h fin h Ho W ? S u U l eir ‘ sir ’ and 'khudkasht', that the 
defendants had no manner of right in this land, 

but they wrongly deposited 10 times the rent 

and sought to obtain ’bhumidari’ rights under 

toe provisions^ of the U. P. Tenants Acquisition 

J P:Act ’, , that the defendants were 
mho to enter into possession of the land, 
^-tual relief claimed in the plaint was that, 
on proof of the plaintiff’s possession over the land 
v, S r an< i khudkasht’, a pennanent in- 
Junction be issued to the defendants restraining 
them from interfering with the plaintiffs’ nos^ 
session of the land in suit. One of the defeSS 
th£ Sl i t that it was not cognizable by 

tnf Com ^ was exclusively triable by 
p 0 .. 111 ’ 15, There were some other de¬ 
fences also, but it is not necessary to mention 




them for the purposes of this revision. The 
learned Munsif tried the issue of jurisdiction only, 
namely, issue No. 3, and came to the conclusion 
that the suit was not entertainaole by him, and 
ordered the plaint to be returned for presenta¬ 
tion to the revenue Court. The plaintiffs went 
up in appeal, and the lower appellate Court agreed 
with the decision of the learned Munsif on this 
point and dismissed the appeal. 

(3) The learned counsel for the plaintiffs-appli- 
cants has strenuously urged before us that the 
suit was cognizable by the civil Court, inasmuch 
as the relief that was claimed in the suit was 
a relief of a permanent injunction which could 
not be granted by a revenue Court. He has fur¬ 
ther argued that he has nowhere admitted in 
the plaint that the defendants are tenants, and. 
all that he has stated is that they are attempt¬ 
ing to obtain possession over the land, and, with 
that object in view, they deposited certain 
amounts in the Tahsil with a view to get ‘thiuri- 
dhari’ certificates; and that the plaintiffs had 
taken steps in the revenue Courts for the cancella¬ 
tion of these certificates. We were informed that, 
after the institution of the suit, some of the 
certificates have actually been cancelled. 

(4) The learned counsel for the opposite parties 
has tried to support the judgments'of the Courts 
below and his submission is that, from the alle¬ 
gations in the plaint itself, it is obvious that the 
defendants were claiming to be tenants of the- 
land in suit, and the plaintiffs knew of this claim 
of the defendants before the institution of the 
present suit. 


(o) As the above facts would show, the question, 
which arises for determination in this revision is 
whether a plaint containing such averments is- 
entertainable by the civil Courts or not. This 
question arises in numerous cases, and is assuming 
greater importance now because the tendency on 
behalf of the plaintiffs is to avoid the revenue 
Courts and obtain a decision from the civil Court 
There is nothing improper in this and their pre¬ 
ference for the civil Courts is understandable. 
But the Courts have to follow the law, as it. 
stands, and give full effect to it. 


voi ceiure 


_aiscuss tne different 

-ases that have been brought to our notice in 
toe course of arguments, we may first refer to 
toe statutory provisions bearing on the question 
These provisions are contained in Ss. 60 61 63 

follows- ° f ^ U ‘ P ' Tenancy Act - They are as- 




, , iUC Huronoiaer may sue any person 
claiming to be a tenant of a holding for a decla¬ 
ration of the right of such person." 

Sec. 61: "At any time during the continuance- 
? f a tenancy, either toe landholder or toe 
tenant may sue for a declaration as to any of 
the matters specified in sub-s. (2) of S. 55." 

"When land claimed by a tenant as 

g « « bem & under hLs cultivation 
u; also claimed by the landholder as being held 

hu L ^ or 'khudkasht’. either the. 
landholder or the tenant may sue for a decla¬ 
ration of his status." cia 

^ : "Subject the provisions of Sec. 286- 

S »i ltS £? C Lw PP !i c ? tions 01 the nature specified 

£fe*£f< n S N K th Schedule sh** 11 be heard and 

SSTXEi y a revenue Court - and no Court- 
other than a revenue Court, shall, except bv 

way of appeal or revision as provided in this 

Hnn f 0gnlzanc . e . of “y such suit or applies^ 
tion, or of any suit or application based on a- 
cause of action in respect of which any JSief 
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could be obtained by means of any such suit 
or application. 

Explanation: If the cause cf action “is one 
in respect of which relief might be granted by 
the revenue Court, it is immaterial that the 
relief asked for from the civil Court may not 
be identical with that which the revenue Court 
could have granted.” 

(7) It is the last section mentioned above, 
namely. S. 242. which bars the jurisdiction of the 
Civil Courts and confers it exclusively on the 
revenue Courts provided that (i) the suit or appli¬ 
cation is of the nature specified in the Fourth 
Schedule, (ii) it is based on a cause of action in 
respect cf which any relief could be obtained 
by means of any such suit or application. The 
Explanation makes it clear that if the relief could 
be granted by the revenue Court, it makes no 
difference that the relief actually asked for from 
the civil Court is not identical with that which 
the revenue Court could have granted. 


(8) The relief asked for in the suit does not 
come either under S. 60. 61 or 63 because these 
sections speak only of a suit for a declaration 
and not cf a suit for an injunction. This is. 
therefore, not a suit which could be said to be 
actually specified in the Fourth Schedule, though 
the suits under the above sections are so specified. 
The question, therefore that arises is whether this 
is a suit based on a cause of action in respect of 
which any relief could be obtained by means of 
a suit brought under any of the three sections 
mentioned above. 


(9) The words “any relief” mentioned in S. 242 
are very important, and we might give a brief 
history of the legislation leading up to the use 
of the word “any” in this section. In S. 230 of 
Act 3 of 1926. only those suits came within the 
purview of the section in which “adequate relief 
could be obtained” from the revenue Courts. In 
view of these wordings, what the Courts had to 
consider was whether the revenue Courts could 
grant an adequate relief to the plaintiff, and if 
the revenue Courts were found incapable of 
granting adequate relief, the suit was held to be 
cognizable by the civil Courts. The legislature 
then deleted the word “adequate” from the sec¬ 
tion as well as from the Explanation. But this 
Court held that the deletion of the word “ade¬ 
quate” made no difference to the maintainability 
of the suit in the civil Courts, and the section 
would exclude from the civil Courts only those 
suits in which the revenue Courts could grant 
the relief, which the plaintiff claimed, or a sub¬ 
stantial portion of it. See — ‘Parmeshwari Das 
v. Angan Lai, AIR 1944 All 81 (A). It appears 
that this view was not acceptable to the Legis¬ 
lature and the word “any” was added before the 
word “relief” in the section, by S. 22 of the U. P. 
Amendment Act No. 10 of 1947. The section that 
we have to interoret is this amended section.- be¬ 
cause the present suit was brought in the year 
1950. after 'this amendment. 


(10) The last sentence of S. 242 is very widely 
corded, and every suit now in respect of a cause 
►f action concerning which “any relief’ could1 be 
r ran ted by the revenue Courts, has to be filed 
n the revenue Courts and not in the civil Court 
n the present case there cannot be any doubt 
hat a suit could have been filed in the revenue 
Courts for a declaration that the land in suit 
vas the plaintiff’s ‘sir’ and ‘khudkasht and the 
iefendants had no right of tenancy in this land, 
rhe relief of the declaration was as much open 
x> the plaintiffs as the relief of injunction, ana 
It does not make any difference whether the 


relief that the revenue Courts can grant would 
be an adequate relief or not. Generally speaking, 
in a suit instituted for obtaining an injunction, 
a prayer for granting a declaration also can be 
made. There are really very few suits for an in¬ 
junction in which a prayer for a declaration can¬ 
not be made. An instance of this kind of suit for the 
granting of an injunction only may be where a 
declaration has already been obtained. In such 
cases it might be said that asking for a declarer 
tion again has no meaning because the declara¬ 
tion is already there, and the only prayer, there¬ 
fore, that could properly be asked for was a 
prayer for an injunction. In the present case, 
as already stated, it is quite obvious that a 
prayer for a declaration could certainly have been 
added to the plaint, and that being so, this is 
a case in respect of which a relief could be ob¬ 
tained from the revenue Court, on the cause of 
action set up in the plaint. 

(11) That being so. we may now consider whe¬ 
ther if a relief for a declaration had been asked 
for in the plaint, the suit would have been of 
the nature SDecified in the Fourth Schedule, that 
is. whether it would lie covered by any of the 
S. 60, 61 or 63. Section 61 would clearly not 
apply to the case because that section only applies 
where the tenancy admittedly exists, because the 
words used are “during the continuance of a 
tenancy”, and the declaration that is asked for 
is concerning the matters specified in sub-s. (2) 
of S. 55. These are matters concerning the class 
of tenancy, the area, the number, the boundaries 
of the plots, the rent payable and such other 
matters. Section 60 authorises a landholder to 
sue any person claiming to be a tenant of the 
holding for a declaration of the right of such 
person. In our opinion, this section would apply 
to a case like the present, because the plaintiffs 
as landholders are suing persons claiming to be 
tenants of a holding or holdings, and the prayer 
for a declaration would be that they have no 
such rights of tenancy. 


According to the allegations^ containedi in the 
plaint, the plaintiffs are landholders, and the M 
defendants claim to be tenants, because they had 9 
taken steos to deposit 10 times of the annual 
rent, and attempted to obtain 'bh^idhari' rights 
in respect of the land in suit. They i coul A 
have deposited the rent and claimed -bliumidhari 
rights if they were not setting themselves up 
tuf tenants of’ the holding. Section 63 Is more 
sDecific and applies only to those cases where the 
land is claimed by the landholder as being his 
•sir or khudkashf. and it is claimed by a tenant 
as his holding or as being under his cifftiva ion; 
Tne use of the ward -the" before /landhoWw; 
suggests that the section applies only to those 
cases where the tenant sets himself up as the 
tenant of a particular landholder who claims the 

land to be his 'sir' and ‘khudkasht. In /he pre¬ 
sent case, the defendants have demed the pla n- 
tiffs’ ownership of the land, and it is doubtlui 
whether this section would cover the present case. 
But in our opinion, S. 60 clearly covers the case, 
and therefore, the present suit is barred from 
the cognizance of a civil Court by S. 242 of he 
Act inasmuch as it arises out of a cause ofacton 
in respect of which a relief for a declaration | r- 
could be obtained from the revenue Court. 

(12) We may now coasider some of the cases 
on the point decided by this Court. It is n 
necessary to go to the carder cases on the poin^ 
and the first case that we proposeto c «mW' er “ 
reported in — 'Mt. Anantl v. Chhannu. ABJ" 

All 193 <B> This is a Full Bench case, and it 
fs laid Swn here that the jurisdiction of the 
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Court is to be initially determined by the allega¬ 
tions made in the plaint, and the allegations made 
in the written statement cannot oust that juris¬ 
diction, unless and until the allegations of fact 
contained therein have teen gone into and found 
to be true. It was further held that where the 
plaintiff alleged himself to be a tenant, and the 
defendant to be a trespasser, the suit was enter- 
tainable by the civil Court; but. that, if the 
plaintiff tenant had alleged the defendant to be 
i the landholder and. besides a claim for com¬ 
pensation and possession, also claimed an injunc¬ 
tion, the suit would have substantially fallen under 
S. 99 of U. P. Act No. 3 of 1925. The joining 
of a relief for an injunction would make no differ¬ 
ence and the suit would be exclusively cognizable 
by the revenue Court. The important point de¬ 
cided is the point just mentioned, and the case 
is an authority for the proposition that the 
adding of a prayer for an injunction would not 
oust the jurisdiction of the revenue Court. 


(13) In the case reported in — 'Bageshar Misir 
v. Mahabir Shukul’, AIR 1935 All 526 (C), it has 
been held that in a suit for profits the adding 
of a relief for joint possession of the land did 
not take the case out of the jurisdiction of the 
revenue Court. The peculiar feature of this case 
was that the plaintiff had himself stated in the 
plaint that he had obtained joint possession, and 
had nowhere stated that he had subsequently been 
dispossessed. On those facts, it is obvious that 
the relief for Joint possession was added only tor 
the purpose of ousting the jurisdiction of the 
revenue Court. It was. therefore, rightly ignored 
and the suit held to be cognizable only by the 
revenue Court. 

(14) The Full Bench case of — ‘D. N. Rege v 
Kazi Muhammad Kaider’, AIR 1946 All 379 (D) 

7 was a case under S. 180. U. P. Tenancy Act. and 
it clearly lays down that tlie civil Court has no 
jurisdiction where a claim to a tenancy has been 
$et up before the institution of the suit. In the 
present case, the claim to tenancy rights by the 
defendants was clearly set up when they applied 
for obtaining the 'bhumidhari sanads’, and this 
claim was known to the plaintiffs before the in¬ 
stitution of the suit. 


(15) In a subsequent single Judge case reported 
to “T T* 8 *! v. Sri Krishna’, AIR 1949 All 

£ 5 ;. *. a learned sin &le Judge of this Court 

held that where the defendant’s claim to a 
tenancy was based on the title of a third nartv 
and that third party had. by a decree of Court’ 
himself been held to have not a shadow of title! 
it could not be said that the defendants were 

A* l Cnan,S 0f the P ]0ts in SUit. 

The teamed Judge observed that the defendants 

^ re Rted as mere trespassers, and a civil 
Court had jurisdiction to entertain the suit The 
“ff® afsfrtion in the plaint that the defendants 

88 JS 80 ® 8 ' in the circumstances 
of that case, was held not to amount to an aver- 

^?n>^ ch J V0Uld oust the Jurisdiction of the 
t Irt!r ClWe JcespertfuUy agree with the learned 
Judge that such a statement in the plaint may 
t0 avennent that the defendants 
were claiming to be tenants. But we find it 

',7 lth him - when h e further 
holds, that the suit was cognizable by the civil 
Court, it is obvious that the defendant in that 
was only claiming the rights of a tenant 
though from a third party, and was not setting 
up any proprietary title In himself. He was 
therefore clearly claiming for himself the status 
of a tenant and not that of a proprietor- and 
according to the P. B. decision in — *D. N. Rene's 
case (D)’, the suit would be cognizable exclusively 


by the revenue Courts. We do not agree with 
him whan he holds that the suit was cognizable 
by the civil Court. The actual point that we are 
considering at present did not arise in the single 
Judge case, and the case was cited by the learned 
counsel for the applicants as an authority for 
the proposition that a suit against a trespasser, 
with respect to agricultural lands, lay in the civil 
Courts. The case supports the contention of the 
learned counsel on this point, but, as stated above, 
we are of the opinion that this decision of the 
learned single Judge is opposed to the decision 
of the Full Bench in — ‘D. N. Rege’s case <D)'. 


(16) The next case cited by the learned counsel 
for the applicants is also a single Judge case 
reported in — 'Ishwar Din v. Mohammad Ishaq’, 
AIR 1952 All 493 (F). In this case, it has been 
held that S. 63, U. P. Tenancy Act, applies only 
if the suit is for a declaration that the' property 
in dispute constitutes the 'sir' and ‘khudkasht’ 
land of the plaintiff, and not to a suit for an 
injunction. It was further held that where the 
plaintiff asserted that he was in possession of the 
plots in dispute, that he was the owner of the 
same, that he was cultivating them as -khudkasht' 
holder, that the defendants were setting up title 
through a person who was a trespasser, and that 
the defendants had threatened to take forcible 
possession of the land, the suit was triable not 
by the revenue Court but by the civil Court. The 
learned single Judge followed the case of — -Rati 
Ram (E)’, discussed above, and referred to certain 
other cases as well, including the Full Bench 
case of — -D. N. Rege (D)\ which were all dis¬ 
tinguished and held not applicable to the facts 
of the case before the learned single Judge. The 
learned Judge observed that S. 63 of the U. P. 
Tenancy Act was not applicable because the suit 
was not a suit for a declaration but was a suit 
for an injunction. Some of the points arising 
m this case were really covered by the earlier 
decision in — -Rati Ram's case (E)\ and the learned 
single Judge was bound to follow that decision. In 
view of that decision, the learned single Judge 
probably did not think it necessary to consider 
the wordings of S. 242 of the Act; and some of 
the cases, we have mentioned above, also do not 
appear to have been brought to his notice. 

(17) The last case to which we may refer is 
^reported in - ’Zahid All v. Shahid Ah’, 

AIR 19d2 All 660 (G>. In this case the suit was 
one for settlement of accounts and recovery of 
the plaintiff’s share of profits in the property in 

pr *i y f r *, or a perpetual injunction res¬ 
training the defendant from looking after the 
management of the property was also added. It 
was _ admitted that a claim for profits 'simpli- 
citer’ would be cognizable exclusively bv. the 
revenue Court, but the argument was that the 
™ s ( c °g t i lzabIe by the civil Court because of 
the additional prayer for the issue of a perma- 

Mi?ncif J ^ Cti0n ' ^ cont *ntion of the learned 
counsel was overruled, and it was held that the 
suit was exclusively cognizable by the revenue 
Court. The learned Judges observed: 

■'There is no reason to think that, even after 
the omission of the word 'adequate' any question 
about 'insignificant’ or ’substantial’ relief arises. 
“ “* e had any such distinction in 

“j? d - must bave made it clear by using 
?P“y., othe ,f ^ ord “J Place of 'adequate'. On 
the other hand, we find that the legislature has 

th f. w ? rd W in Place of ’adequate? 
Stly SSfr 6 mtention of legislature per- 

WeyrespectfuUy agree with the observations made 
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(18) A resume of the authorities given above 
shows that the view that we have taken is sup¬ 
ported by a majority of decisions of this Court, 
and the only cases that supported the applicants’ 
contention were the two single Judge cases of — 
•Rati Ram (E)’ and of — *Ishwar Din (F)\ which 
do not appear to lay down correct law. 

(19) In our view, the decision of the Court 
below is correct, and we ponsequently dismiss this 
revision with costs. 

B/D.H.Z. Revision dismissed. 


A. I. R. 1953 ALL. 732 (Vol. 40, C. N. 361) 

MALIK C. J. AND V. BHARGAVA J. 

Devi Prasad, Defendant Appellant v. Janki 
Prasad, Plaintiff, Opposite Party. 

Letters Patent Appeal No. 59 of 1951, D/- 
1-5-1953, from Judgment of Mushtaq Ahmad J. 
in S. A. No. 1413 of 1949. D/- 12-12-1950. 

Houses and Rents — U. P. (Temporary) Con¬ 
trol of Rent and Eviction Act (3 of 1947), S. 3 
— Applicability and Scope. 

Plaintiff landlord filing suit for ejectment 
and for arrears of rent without obtaining 
D. M.’s permission under S. 3 — Permission 
obtained* during pendency of suit — Suit 
though decreed for arrears of rent, relief of 
ejectment dismissed on ground that permis¬ 
sion given being to file suit, plaintiff could 
not avail himself of it to continue suit — 
Plaintiff filing subsequent suit for ejectment 
and arrears of rent — Fresh suit held was 
maintainable on basis of permission already 
obtained. (Para 6) 

Baleshwari Pd., for Appellant; D. Sanyal, for 
Respondent. 

MALIK C. J.: This is a defendant’s appeal 
against a judgment of a learned single Judge of 
this Court. The defendant was a month-to-month 
tenant of a house. The plaintiff gave a notice 
on 22-1-1948, requiring the defendant to vacate the 
house in suit by 29-2-1948. The suit out of which 
this appeal has arisen was filed on 16-3-1948. for 
ejectment and arrears of rent. Rent was claimed 
from MO-1946, to 30-6-1947. at the rate of Rs. 
37/8/-, and again from 1-10-1947. to 29-2-1948, at 
the same rate. For the period during which the 
defendant had continued to occupy the premises 
after 29-2-1948, that is, from 1-3-1948. to 15-3-1948. 
damages were claimed at the rate of Rs. 56/4 - 
per month. As the U. P. (Temporary* Control of 
Rent and Eviction Act (3 of 1947) was applicable 
the plaintiff had taken the permission o, the Dis¬ 
trict Magistrate under S. 3 on 27-6-1947. and the 
plaintiff relied on the permission for his right to 
institute the suit. The relevant portion of S. 3 is 
as follows: 

•■No suit shall, without the permission cf the 
District Magistrate, be filed in any Civil Court 
against a tenant for his eviction from any ac- 
commodation, except on one or more of the 
following grounds, 

(a) that the tenant has wilfully failed to make 
payment to the landlord of any arrears of rent 
within one month of the service upon him of a 

notice of demand from the landlords;. 

The exceptions to S. 3 were not of importance as 
according to the plaintiff he had taken toe per¬ 
mission of the District Magistrate and by giving 
a valid notice to quit had terminated the tenancy 
with eflcct from 29-2-1948. 

(2) On behalf of the defendant two points were 
raised, firstly, that the plaintiff could not avail 


himself of this permission as the permission had 
exhausted itself, and secondly, that the plaintiff 
w ? as not entitled to claim damages for the period 
during which the defendant was holding over. The 
trial Court held in plaintiff's favour on both the 
points v/ith the result that he decreed the plain¬ 
tiffs suit for recovery of Rs. 408/12/- only as rent 
upto 15-3-1948. The relief for ejectment was re¬ 
fused. 

(3) On appeal by the plaintiff the lower appel¬ 
late Court decreed the suit for ejectment and # 
also allowed the plaintiff damages for the period 
during which the defendant had held over, i.e., 
from 1-3-1948 to 15-3-1948. 

(4> The defendant filed a Second Appeal in this 
Court and before the learned single Judge only 
two points were raised, firstly, that the permis¬ 
sion had exhausted itself and the plaintiff was 
not entitled to rely on it, and secondly, that the 
defendant having paid rent for the months of 
July, August and September. 1947. and the plain¬ 
tiff having accepted the same he had no right to 
rely on the permission. No point was raised be¬ 
fore the learned single Judge as regards damages 
claimed for the period from 1-3-1948 to 15-3-1948. 

(5) In this appeal learned counsel has urged the 
two points that were urged before the learned 
single Judge and he has also argued that the 
plaintiff was not entitled to any damages after 
1-3-1948. As the last point was not taken before 
the learned single Judge, we cannot allow him 
to raise a new point before us. As regards the 
ground that the permission had exhausted itself 
and that the plaintiff, by reason of his acceptance 
of rent, was not entitled to rely on the same, we 
are not satisfied that the appellant has been able 
to make out a good case. 

(6) The ground on which the argument is based _ 
is that, the plaintiff had filed a suit on 18-12-1946. 
being Suit No. 790 of 1946. for the ejectment of 
the defendant and for arrears of rent .The pain- 
tiff had not obtained any permission of the District 
Magistrate for the Institution of the suit. That 
suit was dismissed on 20-9-1947, for ejectment 
though arrears of rent claimed were decreed 
During the pendency of that suit, the Pjftotfif 
had applied to the District Magistrate for pet- 
mission and the District Magistrate on 27-6-1947, 
had granted the permission in these terms: 

-Reference your letter dated 6-6-47 for 
to file a civil suit against Mr Debi Pd. Retd D. S. 
p for ejectment of the kothi occupied by him 
Permission is hereby given to me aavl siht for 
ejectment against Mr. Debi Pd. Retd. D. S. P. 

Sd/- S. N. Dey. 

For District Magistrate, 
Bulandshahr. 

27-6-47.” 

learned counsel has urged that having filed this 
permission in the previous suit and that suit having 
been dismissed, the plaintiff cannot file » second 
suit on the strength of the same permission. The 
previous suit was dismissed on the tn-ound that 
the District Magistrate had to svepenn^onbj 

ssisi z “.A 

saftS » a astsswi 
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trate to show that he meant by that permission 
that the plaintiff was allowed only to continue suit 
No. 790 of 1946 which had already been instituted. 
As a matter of fact the permission is clearly 
worded and shows that the learned Magistrate 
granted the permission in accordance with the 
provisions of S. 3 to file a suit in the civil court. 

(7) The other argument that the acceptance of rent 
for the months of July. August & September 1947 
put an end to this permission has also no substance. 
The defendant was a month-to-month tenant Un¬ 
der the Transfer of Property Act. the landlord 
was entitled to terminate the tenancy by a notice 
in accordance with the provisions of S. 106, Trans¬ 
fer of Property Act. By reason of the provisions 
ef the U. P. (Temporary) Control of Rent and 
Eviction Act. however, this notice could be of no 
avail unless the District Magistrate’s permission 
had been taken to file a suit. The defendant was 
liable to pay rent to the plaintiff every month the 
rent as it became due and by accepting rent for 
the months of July. August and September it 
cannot be said that the plaintiff had done some¬ 
thing to disqualify himself from claiming his legal 
right to eject. The notice for ejectment, as we 
have already mentioned, was given on 22-1-1948. 
and it is not suggested that any rent was accept¬ 
ed by the plaintiff after the date of the expiry 
of the notice. 

(8) The appeal has no force apd is dismissed 
with costs. The stay orden is discharged. The 
record mav be sent down tb the lower Court by 
an early date. 

B/H.G.P. Appeal dismissed. 


A. I. R. 1953 ALL. 733 (Vol. 40, C. N. 362) 

(LUCKNOW BENCH) 

KIDWAI J. 

Rudan, Defendant-AppUcant v. Ujagar Singh 
and another, Plaintiffs-Opposite Party. 8 

Appln. No. 56 of 1947, D/- 26-10-1951. 

,,XF eB ? ncy Laws — U. P. Tenancy Act (XVIT 

Relief** Snit s - 9, Specific 

Relief Act — Defendant not alleged to be 

— Jurisdiction of Civil Court is not 
barred — (Specific Relief Act (1877), S 9) 

lie^irt 6 a ?uit Un ?, er s : 9 > Re- 

' e f Act. there is no allegation to the effect 

hut i!h e a i dafen n ant f laim l t0 be th e tenant, 
u ™ hat > s alleged is that the defendant 
has unlawfully ejected the plaintiff from 

S° S 18 e 0 S1 lTp an Tpn he case . d ° e s n °t fall under 
y P- Tenancy Act, the suit lies in 

tlie Civil Court and the jurisdiction of that 

Court isnot barred by S. 242, U. P. Tenancy 

Act: AIR 1950 All 407, Applied* AIR lOdfi 

2 ® 

Anno: Specific Relief Act, S. 9, N. 5, 17 . 

Har ^" d , Dayal Srivastava, for Applicant- 

B. N.. Mulla, for Opposite Party. 

CASES CITED: 

(A 1237 42) AIR 1942 ° Udh 179: 1941 0udh WN 

<B 288 < 51) ^ (1951) 2 AU 16: 1950 AU u 

(C) (’50) 1950 All WR 236: 1950 AU LJ 645 
<D) (’50) AIR 1950 All 407: 1951 AU LJ 290 

<E <FB) 46) AIR 1946 AU 379: 1946 U *°69 


ORDER: On 2-11-1946, Th. Ujagar Singh 
and Shrimati Jagrani, his wife, instituted the 
suit out of which this appeal arises under 
Section 9 of the Specific ReUef Act against 
Rudan Chamar aUeging that they were in 
possession of the land of which they were the 
owners and that Rudan had wrcngfuUy dis¬ 
possessed them on 10-7-1946. They claimed 
possession by reason of this dispossession 
within six months under S. 9, Specific ReUef 
Act. 

(2) The defence was that th e plaintiffs had 
never been in possession and that the defen¬ 
dant had aU along been in possession as a 
tenant. It was also alleged that the plaintiffs 
alone were not the owners, but that other co¬ 
sharers were also owners and so the suit did 
not Ue. 

(3) The trial court upheld the pleas of the 
plaintiffs and found that they had been in 
possession and had been dispossessed within 
six months of the institution of the suit. One 
of the pleas taken before the court was that 
the civil court had no jurisdiction. The learn¬ 
ed Munsif found that the suit feU within his 
jurisdiction since it was one under S. 9, Speci¬ 
fic ReUef Act. 

(4) Rudan has now come up in revision 
and his learned Advocate contends that the 
civil court had no jurisdiction to try the case). 

(5) It has been laid down in — 'Rajai Singh 
v. Suraj Bali’, AIR 1942 Oudh 179 (A); — 
•Jadunath Singh v. Bishunath Singh’, 1950 AU 
p 288 (B) and — ‘Jagdish Singh v. Mehi 
pi, 1950 AU LJ 645 (C) that the suit under 
S. 9, Specific Relief Act, Ues in a civil court 
and that the jurisdiction of that court is not 
barred by reason of S. 242, U.P. Tenancy Act 
read with Ss. 180 and 183 of that Act. 

(6) This view has been slightly modified in 
“ Ganga Din v. Gokul Prasad’, AIR 1950 AU 
407 (D) ar.d it has been held that if the plaint 
shows that the case falls within S. 180 or S 
183. U.P. Tenancy Act, the suit would be 
barred from cognizance by the civil court by 
reason °i S. 242, even if it was a suit under 
S. 9, Specific Relief Act. This latter judgment 
does not consider the earUer judgments, par¬ 
ticularly the judgment in 1950 AU LJ 288 rB), 
which was also a Bench decision. It is, how¬ 
ever, not necessary for me to go into that 
question because, in the present case, the 
jurisdiction of the civil court is not barred, 
even the view taken in AIR 1950 AU 407 
(D) is appUed. 

nlQ ( 7> y w true that in paragraph l of the 
Pi*™ 1 11 W stated that the plaintiffs are the 
°/. thefcnd. .This, however, does not 

rn? tip t m at 1116 S a one kerned by S. 

in’ U; n M Cn p nCy Act *V y has been laid down 
VLr" .n,™ v - Muhammad Haider’, AIR 
19.6 AU 379 (FB) (E) by a Full Bench that it 
is onlyin suits in which it is alleged in the 
P^‘ nt , that tbe defendant is setting uo title to 
hold the land as tenant that the civil court 
has no jurisdiction. If there is no such allega¬ 
tion then the civil court wiU have jurisdiction, 
because the revenue court is not competent 
to decide questions of title between two rival 
claimants to the possession of the property In 
. case there is no allegation to the 
effect that the defendant claims to be the 

but aUe ? e d is that the defen¬ 

ds" 1 has unlawfully ejected the plaintiffs from 
possession Thus, m view of the Full Bench 
decision, this is not a case which faUs under 
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S. 180, U.P. Tenancy Act, and consequently S. 
242 of that Act does not apply. That being 
so, even on the reasoning adopted in AIR 1950 
All 407 (D). civil court’s jurisdiction was not 
barred. 

(8) This application, therefore, fails and is 
dismissed with costs. 

B/R.G.D. Revision dismissed. 


A. X K. 1953 ALL. "34 (VoL 40, C. N. 363) 
P. L. BHARGAVA J. 

jiwan Singh, Applicant v. Mazhar Khan, 
Defendant-Opposite Party. 

Civil Revn. No. 192 of 1951, D/- 31-3-1952. 
Houses and Rents - U. P. (Temporary) 
Control of Rent and Eviction Act (3 ol 1»«>. 
Ss. 3A and 5 (4) — Suit for settlement of rent 
— Maintainability. 

There is no provision in the Control of 
Rent and Eviction Act for the institution of 
a suit for settlement or fixation of rent by 
a Civil Court in cases where the rent has 
not been agreed upon or fixed or deter¬ 
mined in the manner provided in S. 5 cr 
S. 3A of the Act. (Para 6) 

Krishna Shanker, for Applicant. 

ORDER: This is a revision under S. 115, 
Civil P. C. and it is directed against the judg- 
ment and decree of the City Munsif of Saharan 
pur, dismissing the suit filed by the applicant, 
Sardar Jiwan Singh, under sub-s. (4) of S 5 
of the United Provinces (Temporary) Control 
of Rent and Eviction Act (No. 3 of 1947), against 
Mazhar Khan, the opposite party. The applicant 
occupies a house, situate in the city of Scnaran- 
pur, of which the opposite party is admitted / 
the owner. It appears, that the City Magistrate 
of Saharanpur who, I am told, has been autnc- 
rised by the District Magistrate of faharanP ur 
to nerform his functions under the Act, allotted 
the’ house to the applicant and ordered him to 
get the fair rent of the house fixed by a civil 

Court.” , .. 

Accordingly, the applicant instituted the suit 
which has given rise to this revision. The 
applicant alleged that the house had been assess¬ 
ed by Hie Municipal Board, Saharanpur, on a 
monthly rental of Its. 5/8/-, and that on its 
basis the reasonable monthly rent works out to 
Rs 6/14/- but the opposite party refused to 
accept the same. The opposite party con ested 
the suit on the ground that the applicant was 
not his tenant, and that he was ^ Possession 
of the house as a trespasser. He further alleged 
that he was not the sole owner of the house, 
which also belongs to his mother and sister. 

(2) The learned Munsif of Saharanpur found 
that the applicant was not the tenant cf the 
house and as such the suit was not romntam- 
able” In this view of the matter, he dismissed 
the suit. Accordingly, the applicant has filed 
this revision. 

(3) Learned counsel for the applicant has 
contended that, in the circumstances of the ca.e, 
it was not onen to the oppositej)arty t0 

the tenancy but, in my opinion, it was unn^es- 

SSl'SrSSS- 

Eviction Act. _ . , , 

(4) Sub-section (4) of S. 5, Control of Rent 
and Eviction Act is in these terms. 


“If the landlord or the tenant, as the case may 
be, claims that the annual reasonable rent 
of any accommodation to which the Act 
applies, is inadequate or excessive, or if the 
tenant claims that the agreed rent is higher 
than the annual reasonable rent he may in¬ 
stitute a suit for fixation of rent in the Court 
of the Munsif having territorial jurisdiction, 
if the annual rent claimed or payable is Rs. 
500 or less, and in the court of the Civil Judge 
having territorial jurisdiction if it exceeds 
Rs. 500 provided that the court shall not vary 
the agreed rent unless it is satisfied that the 
transaction was unfair, and in the case of 
lease for fixed term made before April I, 
1942, that the term has expired” 

(5) The present suit has been filed by the 
applicant, who claimed to be the tenant of the 
house. Assuming for the sake of argument that 
the aoplicant was a tenant, he could institute 
a suit for fixation of rent, under sub-section 
(4) of S. 5, Control of Rent and Eviction Act, 
on the ground that “the annual reasonable 
rent” of the house was excessive or that the 
“agreed rent” was higher than the annual rea¬ 
sonable rent. The applicant, in this case, no 
doubt stated the Municipal assessment and the 
monthly reasonable rent worked on its basis; 
but he did not contend that the reasonable rent 
so worked out.was excessive; nor did he allege 
that there was any/ “agreed rent” or that it 
was higher than XM said reasonable rent. In 
the absence of any such allegation, the present 
suit did not fall within the purview of S. 5(4) 
of the Act and as such it could not be main¬ 
tained. 


(6) The nresent suit was a pure and simple 
suit for settlement of rent as the opposite party __ 
was according to the applicant’s allegations, not 
willing to accept the rent, which was being 
offered to him by the applicant. According to 
the provisions contained in the Control of Ren^ 
and Eviction Act, except as provided in S 5 of 
the Act, the rent payable by a tenant shall be 
such as may be agreed upon between the iand- 
lord and the tenant.” Under sub-s. (2) of S. 5 
of the Act where the rent has not been .agreed 

& lva? «ss 

P ™ub-”iction (3) of S 5 of the Act makesi pro- 
eS,"nVV“t"in ThS 

El 

^theS; CrS"po^r b ,o en 3o7o ts' been ■ 
conferred upon the District Magistrate. 

&STSL. c « ££££-*, -s 

gTSWffS St/kaWtrate ordering the 
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applicant to get the fair rent of the house fixed 
by the Civil Court was, therefore, clearly 
wrong; and the applicant was wrongly advised 
to file the present suit, which was clearly not 
maintainable *under sub-section (4) of S. 5 of 
the Act. 

(7) In my opinion, therefore, the present suit 
was wholly misconceived and it was liable to 
be dismissed as not maintainable. For the 
reasons stated above, I hold that the suit was 
Tightly thrown out. The revision is summarily 
rejected. 

B/V.R.B. Revision dismissed. 


A. I. R. 1953 ALL. 735 (Vol. 40, C. N. 364) 

MALIK C. J. AND V. BHARGAVA J. 
Singh Engineering Works, Kanpur, Applicant 
v. Commr. of Income-tax, United Provinces, 
Lucknow, Respondent. 

Misc. Case No. 300 of 1949, D/- 4-2-1953. 

(a) Income-tax Act (1922), S. 31 (3) (b) — 
Order setting aside original assessment — Effect 
on evidence on record — Fresh notice not 
necessary. 

Where the Appellate Assistant Commis¬ 
sioner sets aside the original assessment 
under S. 31 (3) (b), and directs the Income- 
tax Officer to make fresh assessment after 
proper enquiries, there is no reason why the 
other evidence which was properly admitted 
and placed on the record and to which no 
exception had been taken should be deemed 
to be non-existent. The Income-tax Officer 
is bound to proceed in accordance with the 
directions given by the Appellate Assistant 
Commissioner of Income-tax and any mate- 
nal on the record properly admitted and 
which had not been held to be inadmissible, 
can be taken into consideration in making 
the fresh assessment. (Para 4) 

Further, the previous notice issued by the 
Income-tax Officer does not become inope¬ 
rative and he is not bound to issue a fresh 
notice calling for a fresh explanation from 
the assessee, particularly when the assessee 
ha “ already offered an explanation before 
and did not offer any other explanation 
afterwards. (Para 5) 

Anno: Income-tax Act, S. 31 N. 4, 5 . 

(b) Income-tax Act (1922), S. 23 (4) _ 

QD i er ~ Principles — Interference 
by higher Courts. 

Income-tax Officer has to come to an 
honest conclusion and the honest conclusion 
must be on some basis. There is a differ¬ 
ence between the recording of a finding on 
a point on the evidence produced by the 
parties and a case where, in the absence of 
such evidence, the Income-tax Officer is left 
to make such enquiries as are open to him 
and to make an honest and reasonable 
assessment AIR 1937 PC 133 and 5 I T C 

?7? AIR 1939 Ma d 

371 (SB), Distinguished. (Para 13) 

The exercise of, the best judgment de¬ 
pends on application of judicial discretion 
by the Income-tax Officer and there should 
be no interference with his order unless it 
rJjSy? Jo the satisfaction of the Appellate 
the discretion has been exercised 
e . 0r arbitrarily or capriciously. The 

fhi d ^Ll atIsfying the a PP e Uate Court in 
this respect must rest on the party chal- , 


lenging the exercise of the best judgment 
by the Income-tax Officer. AIR 1917 PC 
116 and (1882) 8 QBD 664, Ref. (Para 14) 
Anno: Income-tax Act, S. 23 N. 4, 6. 

G. S. Pathak, for Applicant; J. Swarup, for 
Respondent. 

CASES CITED: 

(A) (1948) 30 Tax Cas 1 

(B) (’31) 5 ITC 352 (Rang) (FB) 

(C) (1903-06) 49 Sc LR 979: 6 Tax Cas 107 

( %p\ 37) AIR 1937 PC 133: 1937-5 ITR 170 ' 

( £ ) (’39) AIR 1939 Mad 371: 1939-7 ITR 21 
(SB) 

(F) (’17) AIR 1917 PC 116: 45 Ind Apo 61 (PC) 

(G) (1882) 51 UQB 348: 8 QBD 664 

MALIK C. J. : This is a reference under 
S. 66 ( 1 ) of the Income-tax Act. The follow¬ 
ing three questions have been referred to this 
Court for our decision : 

“Q- \ Whether effect of an order passed by 
the Appellate Assistant Commissioner under 
sub-cl. (b) of sub-s. (3) of S. 31 of the I. T. 
Act setting aside the original assessment is 
to set aside the entire assessment proceed¬ 
ings that had taken place before the Income- 
tax Officer and when the Income-tax Officer 
re-starts the assessment, he is bound to start 
afresh all the proceedings under the Income- 
tax Act from the stage of filing of the re- 
^ urn aQ d to treat all the evidence existing 
op the original assessment as non-existent? 
Q. 2. Whether, in the circumstances set forth 
in question No. 1, the notice issued by the 
Income-tax Officer in the first assessment 
proceedings calling upon the appellant to 
explain certain cash credits in his accounts 
ceases to be operative for the re-assessment 
which has been decided to be made and the 
Income-tax Officer is bound to issue a fresh 
notice in that respect and to call for a fresh 
explanation from the assessee? 

Q. 3 . Whether there was any material before 
the Tribunal to justify the finding that the- 
cash credits in question represented the as¬ 
sessee s income liable to assessment?" 

The first two questions are not very happily 
worded. As a matter of fact, the questions 
suggested by the assessee were clearer. 

(2) The assessee is a Hindu undivided family 
carrying on the business of the manufacture 
and sale of iron bars strips etc. in Kanpur. 
The assessee has income from house property 
as also from business carried on in the name 
of Singh Engineering Works and Singh Plate 
Mills etc. Usual notices under S. 22 of the In¬ 
come-tax Act were issued, requiring the assessee 
to produce its account books for the relevant 

ie ‘ 1-4-1941 to 31st March, 
the assessee, however, produced account 
books only from 12-9-1941, that is, the .accounts 
from 1-4-1941 to 11-9-1941, were not produced 
The assessee gave some explanation that the 
account books had been taken away by one 
Amar Singh, an employee, but that explana¬ 
tion was not accepted. Notice to produce those 
books was issued and ultimately, on failure 
to comply with the notice, the Income-tax 
? o!^.. pn i ce ? ded to maka assessment under 

J /If d. J d. __ 1 • * • assessee 

had filed a return showing an income of 3? 

2,625/- from house property and Rs. 72,725/- 
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from business. The Income-tax Officer, how¬ 
ever, made a best judgment assessment under 
S. 23 (4) of the Act on the basis of an income 
of Rs. 4,65,150/-. Deducting Rs. 2,59,361/- 
for purposes of excess profits tax liability, the 
net assessable income, according to the Income- 
tax Officer, was Rs. 2,05,789/-. This order is 
dated 29-3-1944. There was an appeal filed in 
the Court of the Appellate Assistant Commis¬ 
sioner of Income-tax &, on 27-3-1945, the Appe¬ 
llate Assistant Commissioner set aside the order 
of the Income-tax officer and directed the 
latter "to make a fresh assessment after pro¬ 
per enquiries.’’ The Income-tax officer proceeded 
thereafter to make fresh enquiries in accord- 
dance with the directions given by the Appellate 
Assistant Commissioner of Income-tax and came 
to the conclusion that the total profits came to 
Rs. 3.33,981/- and deducting therefrom Rs. 
1,71,915/- for excess profits tax liability, the 
assessable profits were held to be Rs. 1.62,066. 
An appeal was filed, against the order, before 
the Appellate Assistant Commissioner of In¬ 
come-tax and then before the Income-tax Appel¬ 
late Tribunal but the assessment order of the 
Income-tax Officer was affirmed. 


(3) Shri Pathak on behalf of the assessee has 
however, explained that it was not his conten¬ 
tion that the Income-tax Officer did not make 
any fresh enquiries as directed by the Appellate 
Assistant Commissioner, or, that his client was 
deprived of any opportunity to place before the 
Income-tax Officer such material as he might 
have considered relevant. He contended that 
his arguments were based on a pure question of 
law that, after the Appellate Assistant Commiss¬ 
ioner of Income-tax had set aside the assess¬ 
ment order and has sent the case back to the 
Income-tax officer, the entire proceedings sub¬ 
sequent to the filing of the return under S. 22 ot 
the Income-tax Act should be deemed to have 
been set aside and fresh proceedings should 
have been started. Our attention lias been drawn 
to S. 31 (3) (b) of the Income-tax Act, the re¬ 
levant portion of which runs as follows: 

"31(3) — In disposing of an appeal, the Appel¬ 
late Assistant Commissioner may, in the 
case of an order of assessment. 

(a) X X X X 

<b) set aside the assessment and direct the 
Income-tax Officer to make a fresh assess¬ 
ment after making such further inquiry as 
the Income-tax Officer thinks fit or the 
Appellate Assistant Commissioner may direct 
and the Income-tax Officer shall thereupon 
1 proceed to make such fresh assessment and 
determine where necessary the amount of 
tax payable on the basis of such fresh assess¬ 
ment.” 

(4) In the case before us, the only direction 
given by the Appellate Assistant Commissioner 
of Income-tax was that the Income-tax Officer 
shall make a fresh assessment after proper en¬ 
quiries. As we have already said, it is not 
suggested that proper enquiries were not made 
and the learned counse' has not been able to 
explain on what basis he urges that the ma¬ 
terial which" was on the record at the time 
when the assessment, which had been set aside, 
was made must be treated as non-existent and 
must not b? taken into consideration. The 
Appellate Assistant Commissioner had .pointed 
out that certain photoeraphic impressions, on 
which the Income-tax Officer had relied, were 


not admissible in evidence for want of proof. 
The Income-tax Officer was,no doubt not enti¬ 
tled to utilise that material without further 
proof and it is not suggested that he did.There 
is no reason why the other evidence which was 
properly admitted and placed on the record and 
to which no exception had been taken “should 
be deemed to be non-existent”. Therefore, our 
answer to the first question is that the Income- 
tax Officer is bound to proceed in accordance 
with the directions given by the Appellate 
Assistant Commissioner of Income-tax and any 
material on the record properly admitted and 
which had not been held to be inadmissible, can 
be taken into consideration in making the 
fresh assessment. 

(5) As regards the second question, it is not 
suggested that the assessee had no opportunity 
or was denied the opportunity to give any 
explanation. What is urged is that fresh 
notice should have been given and a fresh 
explanation called for. We do not think that 
any such duty was imposed on the Income- 
tax Officer under the order of the Appellate 
Assistant Commissioner. The assessee knew 
of the proceedings before the Income-tax 
Officer, the assessee had been asked to ex¬ 
plain the absence of the account books for 
a part of the period, the assessee had furnished 
an explanation, the assessee Knew that the 
explanation furnished had been rejected, the 
assessee no doubt could again press for its ac¬ 
ceptance and, if the assessee wished to fur¬ 
nish any further explanation there was nothing 
to prevent the assessee from doing so. It is not 
suggested that the Income-tax Officer refused 
to take into consideration any explanation 
offered by the assessee. We see no reason for 
holding that the Income-tax Officer was f bound 
to issue a fresh notice calling for a fresh 
explanation when the assessee had already 
offered an explanation before and did not offer 
any other explanation afterwards. Our answer 
to the second question is that the previous 
notice issued by the Income-tax Officer does 
not become inoperative and the Income-tax 
Officer is not bound to issue a fresh notice 
calling for a fresh explanation from the asses- 


(6) Coming to the third question we have 
Iready said that the Income-tax Officer had 
lade the assessment under S. 23(4) of the 
icome-tax Act. The Income-tax Officer had 

?t out the basis on which he ha ^ ™ ade | 
est judgment assessment. The matter was 
iken up before the Appellate Assistant Com- 
issioner of Income-tax who, in a very well pon¬ 
dered order, gave reasons for upholding the 
-inclusions arrived at by the Income-tax 
Ifficer. The reasons given by him are men 
oned in the third Paragraph of his order 
ated 22-2-1947. In making his best JUOg 

lent assessment, the ^^^^rP^ooO/- 
aken into account a sum of Ks. au.uuu/ 
/hich was an unexplained deposit m the pro- 
rietor’s account. A bank draft for Rs. 5U.uuw/ , 
nwn on the Central Bank of India, KanP^r- 
/as sent from Amritsar and it was su " g ^ 0/ . 
,v the assessee that this sum of Ba. 5 UNO/ 
/as not really any trade rece pt but was 
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Income-tax, for reasons given by them, con¬ 
sidered it reasonable that the amount should 
be considered taxable income of the assessee. 
The explanation given by the assessee was not 
accepted either by the Income-tax Officer or 
by the Appellate Assistant Commissioner. 

(7) When the case came up before the 
Income-tax Appellate Tribunal the line taken by 
the learned counsel for the assessee was that 
he admitted and did not challenge the other 
items of income and thus conceded that the 
Income-tax Officer was right in his estimate 
that profits to the extent of Rs. 2,83, 981/- out 
of Rs. 3,33,981/- had been made but, as regards 
the sum of Rs. 40,01)0/-, he challenged the find¬ 
ings of the Income-tax Officer and the Appel¬ 
late Assistant Commissioner and urged that the 
explanation given by the assessee should have 
been accepted. The Tribunal rejected this con¬ 
tention for practically the same reasons for 
which the Appellate Assistant Commissioner 
had rejected it. Those reasons, if we might say, 
were very cogent. The assessee had pointed out 
that, in the previous account year, a sum of 
Rs. 1,13,746/- had been withdrawn in the course 
of that year against deposits amounting to Rs. 
6,093/-. The balance, according to the assessee, 
was left in its hands and, out of that balance, 
it had transmitted from Amritsar to Kanpur 
the sum of Rs. 50,000/- on 14-2-1942. It, how¬ 
ever, appears that, out of Rs. 1,13,746/- 
withdrawn in the previous year, sum of Rs. 
81,875/- had been withdrawn on 26-3-1941. The 
assessee had suggested that the assessee 
wanted to buy a house in Mussoorie but, as 
the transaction fell through, the amount remain¬ 
ed in assessee’s hands and, ultimately, the 
assessee decided to build a house at Amritsar 
&> after having constructed that house, out of the 
balance left over, a sum of Rs. 50,000/- was 
transmitted to Kanpur The Income-tax Ap¬ 
pellate Tribunal pointed out that, if the 
assessee had this large sum of money in hand, 
there was no reason why the assessee should 
have withdrawn smaller sums of money bet¬ 
ween the dates, 26-3-1941, and 14-2-1942. The 
Tribunal has further pointed out that, during 
that period, the assesses purchased a house in 
Mussoorie for Rs. 40,000/- and withdrew that 
amount for that purpose and that no accounts 
had been furnished about the construction of any 
house at Amritsar. For these and other reasons 
given by the Tribunal, it rejected the expla¬ 
nation of the assessee. After having rejected 
the explanation, the Tribunal said: 

“The fact, therefore, remains that the onus 
which lay on the appellant of proving 
the source of the cash credits and connecting 
them with the withdrawal has not been dis¬ 
charged by him. We, therefore, hold that he 
. had failed to account for the cash credits of 
Rs. 50,000/- appearing in his account. It 
follows as a presumption of fact that they 
represent the profits outside his book of ac¬ 
count. We. therefore, agree with the Income- 
tax authorities in the addition of this amount 
for the purpose of computation of the asses¬ 
sable income of the appellant.” 

In deciding the case in the manner in which 
it did, the Tribunal followed the same line as 
jwas followed by the Court of Aopeal in — 
TStoneleigh Products, Lt(i. v. Dodd’, (1948) 30 
Tax Cas 1 (A), where the assessee company 
in b°°k s account an amount of 
s* 1,392-12s.-7d. standing to the credit of “Direc- 
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tor’s Current Account”, the director in ques¬ 
tion being Mr. Alfred Lee, who explained now 
he came by that money which, he said, he had 
advanced to the company. His explanation was 
found to be false and the learned Judge 
(Atkinson, J.) observed as follows: 

“The Commissioners, therefore, had the rele¬ 
vant contentions before them, and said: We 
do not believe Mr. Lee, and we considered the 
Appellant Company had not discharged the 
onus that lay upon it of displacing the 
assessment. I am bound to take the view — 
I cannot escape from it — that they must 
have directed their attention to the two 
issues which had been raised by the Appel¬ 
lant Company. They must have considered 
whether these sums were lent to the Com¬ 
pany, or whether they were not, and I am 
quite satisfied that they came to the con¬ 
clusion that the alleged loans were wholly 
fictitious. They considered the whole story 
was untrue, and that the £ 1,300 was really 
part of the taxable profits of the Company.” 

The learned Judge held that there was no 
basis for disagreeing with the conclusion 
arrived at by the Commissioners. When the 
matter went up before the Court of Appeal, the 
Court of Appeal treated it as a pure question 
of fact and field that, on the evidence of Alfred 
L*e having been rejected, it having been be¬ 
lieved that Mr. Lee was not in a position to 
advance the money, no conclusion other than 
that arrived at by the Commissioners was 
possible. 

(8) We may note here that, in the state¬ 
ment of the case, it was overlooked that this 
was a decision by the Income-tax Officer under 
S. 23(4) of the Income-tax Act. It does not ap¬ 
pear from the appellate order of the Tribunal 
that it was called upon to decide that the mate¬ 
rial, on the basis of which the Appellate 
Assistant Commissioner had decided the appeal 
before him, was or was not sufficient for the 
conclusion arrived at by him. The only argu¬ 
ment, that seems to have been advanced before 
the Tribunal, was whether the explanation given 
by the assessee should or should not have been 
accepted. After having rejected that expla¬ 
nation, the Tribunal held that the onus lay on 
the appellant, that is, the assessee of proving 
the source of the cash credits and connecting 
them with the withdrawal, but the assessee had 
not discharged that onus. 

(9) Arguments have been advanced at some 
length on the question of onus. We may, how¬ 
ever, point out that the question whether the onus 
lay on the assessee of proving the source of the 
cash credits or whether it was for the Income- 
tax Officer to establish, on the materials before 
him, that this was taxable income has not 
been referred to us for decision. The Tribunal 
has referred to us a question which, so far as 
we can see. does not arise at all from the 
appellate order in a case where the assessment 
was made under S. 23 (4). The question is: 

*‘Q. Whether there was anv material before the 
Tribunal to justify the finding that the cash 
credits in question represented the assessee’s 
income liable to assessment?” 

The proper question, to our minds, which can 
arise in an assessment under S. 23(4) is: 

“Q- Whether, in the circumstances of the case 
the Iricomo-tax Officer had made a fair estl- 
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mate of the assessable income and whether 
his decision was reasonable?” 

(10) Shri Pathak on behalf of the assessee 
has urged that there is no material difference 
between an assessment under S. 23(3) and an 
assessment u/s. 23(4) of the Income-tax Act and 
that in both cases the Income-tax Officer must 
have sufficient material on which he can base 
his finding. The point is, however, covered by 
high authority and we need only cite the follow¬ 
ing cases in which the difference has been 
clearly pointed out: 


(11) In — ‘Abdul Baree v. Commr. of Income- 
tax, Burma’, 5 ITC 352 (Rang) (FB) (B), a 
Full Bench of the Rangoon High Court presid¬ 
ed over by the learned Chief Justice, Sir 
Arthur Page, pointed out: 

“ ‘Ex hypothesi’ an assessment under S. 23(4) 
must be made upon inadequate materials. It 
is a mere estimate, and if it is made by the 
Income-tax Officer ‘bona fide’ and ‘to the best 
of his judgment’ (which only means as best 
as he can in the circumstances) the assessee 
who has ‘not chosen to state an account so 
that the amount of profits may be strictly 
determined, cannot complain if a random 
assessment is made’ upon him by the Crown.” 


The learned Chief Justice relied on the judg¬ 
ment of the Lord President in —‘Macphexson 
and Co v. Moore’, (1903-06) 6 Tax Cas 107 at 
p. 114 (C) and held as follows: 

“When it is said that a tribunal is invested with 
a ‘judicial discretion’ what is meant is that m 
certain proved or admitted circumstances it 
has been given the power to act or not to 
act in a particular way. Such a discretion, 
no doubt, ‘must be exercised within the 
limit to which an honest man competent to 
the discharge of his office ought to 
confine himself.” 

(12) In — ‘Commissioner of income-tax 
U P and C. P. v. Laxminarayan Badndas, 
AIR 1937 P C 133 (D) their Lord- 

ships of the Judicial Committee approved oi 
the above decision. Dealing with the matter 
assessment under S. 23(4) of the Act their 
Lordships pointed out that, in the case befo^re 
them, as the assessee did not produce' 
count books, the Income-tax Officer took into 
consideration the local repute that the respon 
dent’s money-lending business was ex ensive and 
included the purchasing of debts at large Pi 1 1 
)o iumself and that, as I result of local enquiries 
the Income-tax Officer had found that the 
assessee had fluid resources amounting to ten 
lacTof rupees and was reputed to be he 
richest man in the district. In answering the 
question No. (v) which was as follows. 

“(v) Is their evidence to. substantiate the 
Income-tax Officer’s reasoning in the las 
paragraph of the order saying that legal 
enquiries prove that th e^ssee mad* in the 
account year taxable income of a laKn 

rupees?” 

their Lordships said: „^~.corv The 

“officer ( liad n °merel d v Cn t“ estfmSfe as best he 
might the income for purposes of assessment 
If any reasons were given as in. the present 
case, it was merely to,show that the esti 
mate was not arbitrary. # 

At naze 138 of the judgment their Lordships 
made g the well-known observations which art 


now deemed to be decisive of this point and 
which run as follows: 

“The officer is to make an assessment to. 
the best of his judgment against a person, 
who is in default as regards supplying infor¬ 
mation. He must not act dishonestly, or vin¬ 
dictively or capriciously because he must 
exercise judgment in the matter. He must 
make what he honestly believes to be a fair- 
estimate of the proper figure of assessment,. # 
and for this purpose lie must, their Lord- 
ships think, be able to take into considera¬ 
tion local knowledge and repute in regard 
to the assessee’s circumstances, and his own. 
knowledge of previous returns by and assess¬ 
ments of the assessee, and all other matters 
which he thinks will assist him in arriving; 
at a fair and proper estimate; and though 
there must necessarily be guess-work, in the* 
matter, it must be honest guess-work. In. 
that sense, too, the assessment must be to> 
some extent arbitrary.” 


(13) Reference has also been made to a Full 
Bench decision of the Madras High Court in. 
-Gunda Subbayya v. Commr. of Income-tax,. 
Madras’, AIR 1939 Mad 371 (E) and on the* 
;trength of that decision it is urged that there- 
s no real difference between an assessment, 
mder S. 23(3) and that made under S. 23(4)* 
)f the Income-tax Act and both have to be 
ustified on the ground of materials available- 
)n the record. The point did not really arise 
n that case. The only point that was raised? 
,vas whether, when an Income-tax Officer sits, 
iown to make an assessment under S. 23(3) 
and finds that Jhe evidence produced before 
him is not satisfactory, he can make a best, 
judgment assessment under S. 23(4). In me- 
;ourse of the judgment, however, the learned? 
Chief Justice pointed out : 

“The assessment must be to the best of his- 
judgment and the word ‘judgment itseU 
implied consideration of something. Here it 
must be the consideration of facts relating: 
to the income of the assessee.” 

The learned Chief Justice held that eye" in* 
best judgment assessment under ■ S. MW) there- 
must be some material for the conclusions- 

„ a rdVe!,r h ^^^ 

23(4) a more summary method was coniem 

£■ jf s iist 

See and the observations made by theMearn- 
2i Chief Justice of Madras. As a matter or 
fact the observations ot their Lordships of the 
Judicial Committee were binding on the Madras 
Cnurt & the Madras Court could not have gone 
Saffist the decision ot the Judicial Committee. 
The Judicial Committee did not lay down t 
there need be no material. They pointed out 

ess a = 

the Income-tax Officer is left t ™^ ake air 

SSVrSiSS assessment i°t W 
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when their Lordships of the Judicial Committee 
decided the case of —‘AIR 1937 PC 133 
(D)*, an order under S. 23(4) was not appeal- 
able and it was, therefore, not necessary for 
the Income-tax Officer to give any reasons for 
his conclusions. Now that the section has been 
amended and the order has been made appeal- 
able, probably, it would be necessary for the 
Income-tax Officer to indicate how his mind 
had worked and on what basis he had made 
the assessment but, in such an appeal, the 
burden must be on the assessee to show that 
the Income-tax Officer had either acted mala 
fide, or, that his order was not reasonable and 
was capricious. 

(14) Interference by the appellate or other 
higher courts with the exercise of the best 
judgment by an Income-tax Officer must, in 
our opinion, be on the same principles on 
which appellate courts usually interfere with 
the exercise of discretion by a trial court. 
Their Lordships of the Judicial Committee, in 
—‘Rehmatunnissa Begum v. Price*, AIR 1917 
PC 116 (F), held : 

“The Appellate Bench decided adversely to it, 
and it was urged in argument against inter¬ 
ference with this decision that it is opposed 
to sound practice for an Appellate Court to 
substitute its discretion for that of the 
Court from which an appeal has been pre¬ 
ferred. The justice of this argument is un¬ 
doubted.It cannot be said that the 

Court acted capriciously or in disregard of 
any legal principle in this exercise of its 
discretion.” 

In —‘Ormerod v. Todmorden Joint-stock Mill 
Co.*, (1882) 8 QBD 664 (G), Brett, L. J., said: 

“This • Court lays down for itself the rule, 
which I think is the right one, that it will 
not exercise its own discretion unless it 
thinks the case is perfectly clear.** 


Holker, L. J., in the same case, remarked :* 

“Assuming, as I do now, that there may be 
an appeal, when ought an appeal to b e al¬ 
lowed? It ought to be allowed in a very 
strong case, that is where otherwise, accord¬ 
ing to James, L. J., injustice would be done.*’ 


• The exercise of the best judgment depends on 
application of judicial discretion by the In¬ 
come-tax Officer and there should be no inter¬ 
ference with his order unless it is shown to 
the satisfaction of the appellate court that the 
discretion has been exercised mala fide or arbi¬ 
trarily or capriciously. The burden of satisfy¬ 
ing the appellate Court in this respect must 
rrst on the party challenging the exercise of 
the best judgment by the Income-tax Officer. 
There was no suggestion in the case before us 
that the order of the Income-tax Officer was 
either mala fide, capricious, arbitrary or un¬ 
reasonable. If the question referred to us had 
been whether the Income-tax Officer could 
have reasonably come to the conclusion in a 
best judgment assessment under S. 23(4) that 
the income of the assessee was as computed 
by him, we would have had no hesitation in 
answering the question in the affirmative. 

05) Shri Jagdish Swamp, learned counsel 
lor the Department, at one time pressed that 
we should ask for a fresh statement of the 
case under S. 66(4) of the Income-tax Act so 
that we may have before us facts or circum¬ 
stances on which the Income-tax Officer and 


the Appellate Assistant Commissioner of In¬ 
come-tax had acted, but, in that case, we 
would have to ask for a reference on a ques¬ 
tion not raised by the assessee before the Ap¬ 
pellate Tribunal. Having read the order of the 
Income-tax Officer and the Appellate Assis¬ 
tant Commissioner, we do not feel disposed to 
ask for any further reference. Question No. 
3 as framed, to our minds, does not arise out 
of the appellate order and we need not, there¬ 
fore, give any answer to it. 

(16) Our answers to the first two questions 
are, therefore, in the negative and, as wa 
have already said, the third question does not 
arise out of the appellate order. 

(17) The assessee must pay costs to the De¬ 

partment which we assess at Rs. 400/-. 
B/D.RR. Reference answered. 
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MOOTHAM AND SAPRU JJ. 
Mohammad Bux, Applicant v. Govt, of State 
of Uttar Pradesh and another, Opposite Party. 

Writ Applns. Nos. 7373 to 7375 of 1951, D/-, 
5-11-1951. 

(a) Constitution of India, Art. 226 — Pro¬ 
cedure — Affidavit. 

Per Mootham J.: Where the application 
of one of applicants is accompanied by an 
affidavit of a considerable length but the 
other applications are accompanied by 
short affidavits in which the applicants 
state that they rely upon the facts set 
forth in the affidavit of the first applicant, 
it is an unsatisfactory practice as it is 
likely to result in one or more of the de¬ 
ponents deposing to matters not within 
his or their personal knowledge. The bet¬ 
ter course is for a joint affidavit to be 
fiIed - (Para 1) 

<b) Constitution of India, Art. 226 — Ad¬ 
ministrative and quasi-judicial order. 

Per Sapru J.: The distinction between 
an administrative and judicial or quasi¬ 
judicial act turns upon the question whe¬ 
ther the duty of the authority was to act 
judicially or not. Though the decision of 
the Government under S. 40 of the U P 
Municipalities Act as to whether a mem¬ 
ber has or has not acted in such a man¬ 
ner as to render him unfit to be a mem¬ 
ber of the Board is subjective, the process 
by which it arrives at the decision in¬ 
volves a judicial act for. in arriving at it. 
Government must not take into conside¬ 
ration any factor which is not a judicial 
factor. In other words, it is. on an honest 
application of its mind to the ‘pros’ and 
■cons’ of the case, against the Municipal 
Commissioner concerned that it must 
arrive at its decision. It is obvious that 
m declaring a person unfit to be a Munici¬ 
pal Commissioner, Government is passing 
an order which would deprive him not 
only of an offi.ce to which he has been 
elected by the electorate but also automa¬ 
tically disqualify him under Section 40(2) 
for a period of four years from seeking 
election to that office. This is a serious 
thing to do. Obviously, therefore, in exer¬ 
cising it, the Government must be deemed 
to have acted quasi-judicially. Case law 
ReL on - (Para 9 12, 13) 




740 Allahabad Mohammad Box v. Govt., U. P. State (Mootliam J.) 


A.I.R. 


(c) Constitution of India, Art. 226 — An¬ 
other remedy open. 


Per Sapru J.: The fact that the proce¬ 
dure of a civil suit is a somewhat dilatory 
one, on account of congestion of work in 
the civil suit, is no ground to invoke the 
jurisdiction of the High Court under 
Article 226: AIR 1951 All 1 (FB). Rel. on. 

(Para 19) 

(d) Constitution of India, Art. 226 — Laches. 

Per Sapru J.: The High Court should 

not exercise its discretion in issuing writs 
in favour of applicants who did not raise 
any objection at the time when the 
charges under S. 40 of the U. P. Munici¬ 
palities Act were forwarded to them by 
the U.P. State Government, that there was 
any ambiguity about the charges and that 
they were framed in such a manner as not 
to enable them to know the exact nature 
of the case against them and who went 
on, even after the order of removal had 
been passed, making representations to 
Government without protesting against the 
vague, ambiguous or defective nature of 
the charges and did not choose to come io 
the High Court until after the lapse of a 
year of the passing of the final order by 
Government. The applicants have an al¬ 
ternative remedy, i.e., they could go to a 
civil court and challenge the order passed 
against them on the ground that it was 
arbitrary, capricious, wanton and that the 
action in removing them was not bona 
fide. (Para 20) 

(e) Constitution of India, Art. 226 — Exer¬ 
cise of discretion. 

Per Mootham J.: In exercising its dis¬ 
cretion the Court must have regard to the 
general rule that the Court will normally 
require the applicant to have recourse to 
his ordinary remedies: 62 Cal 1011; AIR 
1942 Mad 348; AIR 1947 Bom 46. Rel. on. 

(Para 4) 

(f) Constitution of India, Art. 226 — Alter¬ 
native remedy — Balance of convenience. 

Per Mootham J.: It is net the balance 
of convenience at the time of the applica¬ 
tion which has to be considered, but the 
balance of convenience — in cases in which 
the matter is material — at the time the 
applicants first had the choice of pursu¬ 
ing alternative remedies. (Para 6) 

A. P. Pandey and M. H. Beg, for Applicant; 
Gopalji Mehrotra, Senior Standing Counsel, 
for Opposite Party. 
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MOOTHAM J.: These three applications can 
conveniently be dealt with in one order. The three 
applicants were members of the Municipal Board 
of Kasganj in the district of Etah. On or about 
tb* 25th March, 1949, each of them was served 
with a notice requiring him, under sub-s. (4) of 
S. 40 of the Uttar Pradesh Municipalities Act, 
1916, to furnish an explanation of certain acts 
specified in the notice which it was alleged con¬ 
stituted a flagrant abuse of his position as a mem¬ 
ber of the Board. Each of them submitted an 
explanation, but by an order dated the 24th Nov¬ 
ember, 1949, they were informed that the Governor 
had come to the conclusion that their continuance 
as members of the Municipal Board was detri¬ 
mental to the public interest and that he had 
ordered their removal forthwith from member¬ 
ship of the Kasganj Municipal Board. The appli¬ 
cants made representations to the Government 
against the order of removal, but their representa¬ 
tions were rejected on the 14th December, 1950, 
and on the 24th February, 1951, they filed the pre¬ 
sent applications in which, — in the lax way in 
which such applications are sometimes presented 
to this Court, — the applicants ask for ‘‘a writ, 
order or direction in the nature of ‘certiorari’ or 
prohibition or ‘mandamus’ or any order” that 
the order of removal may be set aside. 


Learned counsel has however stated that the 
relief which the applicants in fact seek is the issue 
of a writ in the nature of ‘certiorari’ and the 
quashing of the order of the 24th November, 1949. 
The application of Mohammad Baksh is accom¬ 
panied by an affidavit of considerable length which 
contains a good deal of irrelevant matter. Each of 1 
the other two applications is accompanied by a 
very short affidavit in which the applicant states 
that he relies upon the facts set forth in the affi¬ 
davit of Mohammad Baksh. This is an unsatis¬ 
factory practice as it is likely to result in one or 
more of the deponents deposing to matters not 
within his or their personal knowledge; the better 
course is for a joint affidavit to be filed. 

(2) Sub-sections (3> and (4> of S. 40 of the Uttar 
Pradesh Municipalities Act, 1916, are in the follow- 


tig terms: 

“(3) The Provincial Government may remove from 
the board a member who in its opinion has so 
flagrantly abused in any manner his position as 
a member of the board as to render his con¬ 
tinuance as a member detrimental to the public 

^STprovided that when either the Provincial 
Government or the prescribed Authority, as the 
case may be. proposes to take action under the 
forceoine provisos of this section, an opportunity 
S^fxpKtion shall be given to the member 
concerned, and when such action is taken, the 
reasons therefor shall be placed on record. 

(3) It is the applicants’ case that the Provincial 
government had no jurisdiction to make theorder 
if which they complain because they were not 
ifforded an adequate "opportunity of explanation 
which is a condition precedent to the exercise of 
he power of removal; it is also their case that 
he order in question is an unreasonable and arW- 
rarv order They concede that they have a re- 
S by way of suit against the Government - 
Sd indeed, if the allegations be correct thtob 
in doubt — and counsel for the State cu 
tends that in these circumstances the Court wjU 
not issue a writ in the nature of certiora . 
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has further argued that the order which is now 
challenged is an administrative order, that the 
provisions of sub-s. (4) were complied with and 
that the Court has no power under Art. 226 to 
quash an order made prior to the date upon which 
the Constitution came into force. 

(4) In the recent case of — ‘Asiatic Engineering 
Co. v. Achhru Ram’, AIR 1951 All 746 (A), it was 
laid down by a Pull Bench of this Court that 

"there can be no doubt that Article 226 of the 
Constitution makes the issue of directions, orders 
or writs discretionary and it cannot be argued 
that any party has a right to any form of order 
as a matter of course. The discretion is a 
judicial discretion to be exercised according to 
judicial principles.” 

That view appears to be substantially the same~us 
that now taken in England where, in — ‘King v. 
Stafford Justices; ex parte Stafford Corporation*, 
(1940) 2 KB 33 (B), the Court of Appeal held 
that the issue of a writ of ‘certiorari*, save where 
it goes as of course, is discretionary, even in those 
cases in which there being a clear excess of juris¬ 
diction an aggrieved person is said to be entitled 
to the writ ‘ex debito justitiae’; that is in those 
cases in which, as was said in — 'Farquharson v. 
Morgan*, (1894) 1 Q B 552 (C>, the want of juris¬ 
diction was patent and not latent and dependent 
on the evidence, or, in the words of Atkin, L. J., 
in — ‘King v. North; Ex parte Oakey*. (1927) 1 
KB 491 (D), is based upon the breach of a funda¬ 
mental principle of justice. 

In every case, the Court is entitled to enquire 
into the circumstances of the case and the con¬ 
duct of the petitioner — that is why the relief 
is a discretionary one — but as the Master of the 
Rolls pointed out in the first mentioned case, 

"in all discretionary remedies it is well known 
and settled that in certain circumstances....the 
Court, although nominally it has a discretion, 
if it is to act according to the ordinary principles 
upon which judicial discretion is exercised, must 
exercise that discretion in a particular way." 
Subject to that consideration, I am of the opinion 
that in exercising its discretion the Court must 
have regard to the general rule that the Court 
will normally require the applicant to have re¬ 
course to his ordinary remedies: — ‘In re Ramjidas 
Mahaliram*, 62 Cal 1011 at p. 1135 (E); — T. 
Sudara Rao v. Commissioner Corporation of Mad¬ 
ras’, AIR 1942 Mad 348 (F); — ‘Khurshed Mody v. 
Rent Controller, Bombay*, AIR 1947 Bom 46 (G). 

(5) The applicants contend that they were given 
no adequate opportunity of explanation because 
the charges they were called upon to answer were 
so vague that they did not know the nature of the 
allegations made against them. They were how¬ 
ever asked for an explanation; each of them sub¬ 
mitted an explanation and in none of those expla¬ 
nations was it contended or even suggested that 
the charges were not understood. I am anxious 
not to express an opinion as to whether the charges 
were stated in terms sufficiently clear to enable 
the applicants to comprehend fully the case they 
had to meet; that they were not stated with that 
precision which is desirable is clear, but the appli¬ 
cants were municipal councillors and it may be 
the case (I do not of course say that it is) that 
the charges related to alleged malpractices bv the 
applicants as councillors the loose wording of the 
charges was not in fact a handicap to them in 
preparing their explanations. 

In other words, the alleged defect is latent and 
depends on evidence; and the question whether 
there has been a contravention of sub-s. ( 4 ) of 


S. 40 is one which can, in my judgment, be more 
satisfactorily and more appropriately determined 
in a suit than on the scanty materials before us. 

(6) The applicants have allowed thirteen months 
to elapse before filing these applications. They 
say that if they are compelled to resort to a suit 
the vacancies on the Municipal Board will be 
filled by a bye-election before the suit can oe de¬ 
termined. I understand however that that bye- 
election has already been held, and, in my opinion, 
it is not the balance of convenience at the present 
time which has to be considered, but the balance 
of convenience—in cases in which the matter is 
material—at the time the applicants first had the 
choice of pursuing alternative remedies. If as 
a result of a suit filed by the applicants the order 
for their removal is declared null and void they 
will be deemed to have continued in office as 
municipal councillors, and there will in consequence 
have been no vacancies to be filled by a oye-elec- 
tion. 

(7) Taking all the circumstances Into considera¬ 
tion I am of opinion that the petitioner have 
failed to make out a case for the issue of a writ 
of ‘certiorari*, that the appropriate remedy for 
them is by way of suit, and that this Court should, 
therefore, refuse to issue a writ. The application 
must accordingly be dismissed, but as the principles 
on which writs of ‘Certiorari* are issued are not 
as yet well understood we make no order as to 
costs. 

(8) SAPRU J.: These are three separate appli¬ 
cations by three different applicants who --were 
Municipal Commissioners and who seek to have 
the order of their removal from the office of the 
Municipal Commissioner by the Government of 
Uttar Pradesh set aside by this Court. The appli¬ 
cants have come under Art. 226 of the Constitu¬ 
tion and their prayer is that a writ order or direc¬ 
tion in the nature of ‘certiorari or ‘prohibition* or 
‘mandamus* or all or any of them may be issued or 
such other order or directions may be passed by 
this Court as it may deem fit so that the order 
of their removal from the office of the Municipal 
Commissioner by the Government of Uttar Pra¬ 
desh may be set aside. There is a prayer that for 
the purpose of doing Justice in this case this Court 
may be pleased to send for the record relating to 
the removal of the applicants. 

(9) It will be convenient to deal with the three 
cases in one Judgment. The applicants are Shri 
Mohammad Bux, Shri Gauri Shanker and Shri 
Babu Lai Chole. They were elected members of 
the Municipal Board of Hathras (Kasganj?) but 
were removed by an order, dated the 24th of 
November 1949 under section 40(3) of the U. P. 
Municipalities Act, on the ground that they had 
so flagrantly abused their position as members of 
the Board as to render their continuance as mem¬ 
bers detrimental to the public interest. Each of 
the applicants appears to have presented two appli¬ 
cations to the Government for reconsideration but 
they were turned down on the 14th of December 
1950. 

The applicants have left unspecified in their 
application the particular writ or order they seek 
from this Court but in the course of argument it 
was made clear to us that what they were asking 
us to do was, in effect, to invoke us to exercise our 
powere of ‘certiorari* under Art 226 of the Constitu¬ 
tion. Tlie main ground on which they seek the 
intervention of this Court under Art. 226 is that 
the provisions of section 40 (3) and.(4) of the 
U. P. Municipalities Act of 1916 have not been 
complied with inasmuch as no opportunity such as 
is contemplated by that section was given to them 
for offering any explanation before their removal 
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(10) It will be seen that the order which is sought 
to be impugned was passed before the coming into 
force of the Constitution on January 26, 1950. The 
question, in these circumstances, naturally arises 
whether Art. 226 of the Constitution is retrospec¬ 
tive in its effect and. if so. in what sense. This 
is a difficult question on which we allowed full 
argument to be addressed to us but, after giving 
my careful consideration to all the aspects of the 
case. I have come to the conclusion that it is 
unnecessary* to base our decision on our view in 
regard to it as, in the view we are taking, the 
question does not arise. 

I may. however, point out that the position in 
English law is, as pointed out by Maxwell in his 
“Interpretation of Statutes”, 9th Edition, p. 221, 
that 

“no statute shall be construed to have a re¬ 
trospective operation unless such a construction 
appears very clearly in the terms of the Act. or 
arises by necessary and distinct implication.” 
“No rule of construction”, observes Sir Maxwell, 
'is more firmly established than this: that a re¬ 
trospective operation is not to be given to a 
statute so as to impair an existing right or obli¬ 
gation, otherwise than as regards matters of pro¬ 
cedure, unless that effect cannot be avoided 
without doing violence to the language of the 
enactment. If the enactment is expressed in 
language which Is fairly capable of either inter¬ 
pretation. it ought to be construed as prospective 
only. 

A statute is not to be construed to have a 
greater retrospective operation than its language 
renders necessary.” 

(11) I may be further permitted to quote the 
following observation of their Lordships of the 
Privy Council in the case of the — ‘Delhi Cloth 
and General Mills Co., Ltd. v. Income-Tax Com¬ 
missioner, Delhi’, AIR 1927 PC 242 at p. 244 (H): 

“The principle which their Lordships must apply 
in dealing with this matter has been authorita¬ 
tively enunciated by the Board in the — ‘Colonial 
Sugar Refining Co. v. Irving’, (1905) AC 369 (I), 
where it is, in effect, laid down that, while pro¬ 
visions of a statute dealing merely with matters 
of procedure may properly, unless that con¬ 
struction be textually inadmissible, have retros¬ 
pective effect attributed to them, provisions which 
touch a right in existence at the passing of the 
statute are not to be applied retrospectively In 
the absence of express enactment or necessary 
intendment.” 

Mr. Beg’s argument is that notwithstanding the 
fact that the order was passed before the Con¬ 
stitution had come into force and become final, 
the order of Government has not ceased to be 
operative for the reason that one effect of it is 
that under section 41(3) the applicants who have 
been removed under sub-section (3) of section 40 
of the Act are not eligible for further election or 
nomination for a period of three years from the 
date of the removal. He has further contended 
that the effect of giving retrospective operation to 
Art. 226 will be neither to impair any existing right 
or obligation nor to touch a right in existence at 
the passing of the statute. I consider it unneces¬ 
sary to notice this and other arguments as. in the 
view that we are taking, the questions raised do 
not arise. Suffice it to say that without expressing 
any final opinion on the points raised I do not 
feel impressed with the line of argument referred 
to above. 

( 12 ) I may also briefly indicate that I am not 
prepared to accept the argument of the learned 
Standing counsel that the order of removal, which 


is being sought to be impugned in this case, is 
an administrative order which it could not have 
been competent for us to consider even had there 
been no question of its having been passed before 
the Constitution came into force. The distinction 
between what may be called an administrative and 
‘quasi’ judicial acts by an administrative authority 
is a subtle one and has been the subject-matter of 
much case law. It would be correct to say that in a 
sense there is no administrative or executive act 
which has no judicial element in it. Even in 
arriving at an administrative decision, the execu¬ 
tive Government has to weigh the ‘pros’ and ‘cons' 
of the issues involved and it is by this process that 
it arrives at some conclusion. Now. there is no 
doubt that both judicial and quasi-judicial func¬ 
tions presuppose the existence of a dispute between 
the parties and that is this feature which distin¬ 
guishes them from an administrative function. 

The distinction between an administrative and 
judicial or quasi judicial act, therefore, turns upon 
the question whether the duty of the authority 
was to act judicially or not. On this point, I may 
be permitted to quote the observations of Das, J. 
— ‘Province of Bombay v. Khushaldas’, AIR 1950 
SC 222 at p. 257 (J). They run as follows: 


“In this connection the term judicial does not 
necessarily mean acts of a judge or legal tri¬ 
bunal sitting for the determination of matters 
of law. but for purposes of this question, a judi¬ 
cial act seems to be an act done by competent 
authority upon consideration of facts and cir¬ 
cumstances and imposing liability or affecting 
rights, and if there be a body empowered by law 
to enquire into facts, make estimates to impose 
a rate on a district, it would seem to me that 
the acts of such a body involving such conse¬ 
quences would be judicial acts.” 

I would also refer to the observations of Atkin 
L. J. as he then was in — ‘Rex v. Electricity Com¬ 
missioners’, (1924) 1 KB’171 (K). They run as 
follows: 


“Whenever any body of persons having legal 
authority to determine questions affecting the 
rights of subjects and having the duty to act 
judicially act in excess of their legal authority, 
they are subject to the controlling jurisdiction of 
the King’s Bench Division exercised in these 
writs.” 

The above observations of Lord Atkins have become 
ffassical and were accepted as correctly laying 
lown the law in — ‘Rex v. London County Coun¬ 
cil’, (1931) 2 KB 215 (L), and by many other 
earned Judges in subsequent cases including the 
Supreme Court and the latest decision of their 
Lordships of the Judicial Committee in — 
Nakkuda All v. M. P. Des Jayaratne’, 54 Cal WN 
183 (PC) (M). 

The conclusion to be drawn, therefore is that 
he real test which distinguishes a ‘quasi’-judic al 
ict from an administrative act is as observed by 
\tkin L. J.’s definition, namely, the duty to act 
judicially. The law has been well put by Lord 
Hewart C. J. in — ‘R. v. Legislative Committee of 
he Church Assembly’, (1928) 1 KB 411 at p. 41o 
(N) that: 

“In order that a body may satisfy the required 
test it is not enough that it should have legal 
authority to determine questions affectin S /“a 
rights of subjects: there must be superadded to 
that characteristic the further characteristic 
that the body has the duty to act judicially. 

(13) Now it strikes me that in thisP artlc , u H r 
case there can be no doubt that though the 
sion of the Government as to whether a memoe 
has or has not acted in such a manner as to 
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re nd er him unfit to be a member of the 
Board is subjective, the process by which it 
arrives at the decision involves a judicial act for, 
in arriving: at it. Government must not take into 
consideration any factor which is not a judicial 
factor. In other words, it is, on an honest appli¬ 
cation of its mind to the ‘pros* and ‘cons’ of the 
case, against the municipal commissioner con¬ 
cerned that it must arrive at its decision. It is 
obvious that in declaring a person unfit to be a 
municipal commissioner, Government is passing an 
order which would deprive him not only of an 
office to which he has been elected by the elec¬ 
torate but also automatically disqualify him under 
S. 40 (2) for a period of ‘four 1 years from seeking 
election to that office. This is a serious thing 
to do. Obviously, therefore, in exercising it ihe 
Government must be deemed to have acted ‘quasi*- 
Judicially. 


(14) I should like to remark that one of the 
requirements of an order u/s. 40 (3) is that it 
should be recorded in writing. I do not under¬ 
stand it to lay down that it must be communicated 
to the applicants. I indicated to the learned 
Standing Counsel that I wanted to know whether 
any such order had or had not been recorded. I 
•understand that reasons were put on the record. 
The requirement above referred to merely goes to 
strengthen the view that the act was a ‘quasi- 
judicial, and not administrative one. 


(15) It is obvious that it was only after an oppor¬ 
tunity had been given to the member concerned 
to explain that action could be taken against him. 
Clearly, by an opportunity to explain a reasonable 
opportunity is intended. Where, for example, the 
charges framed arc so vague or indefinite as to 
make it impossible for the applicant to tender his 
•explanation, it cannot be said that a reasonable 
? opportunity has been given. The further require¬ 
ment that reasons must be recorded makes it 
•clear that though not necessarily communicated to 
the person concerned the act was considered to 
be of a ‘quasi’-judicial nature. One of the prin¬ 
cipal complaints against the members appears to 
'be that they somehow misused their position as 
members in the matter of the allotment of elec¬ 
trical £ower. 


It would appear that by a Government Notifica¬ 
tion, dated the 25th of July 1947. the Chairman 
•of the Municipal Board was allowed to allot 
electrical power to members of the public to the 
•extent of a total of 30 Kilowats. It was contended 
by the applicants that applications were made 
by a member or members to the Chairman for 
the allotment of electrical powers and that these 
-applications were disposed of in strict order of 
priority. Among the applicants for electrical 
power, there were three members of the Board, 
Shri Babulal Chola, Chaudhary Mohammad Bux 
•and Shri Ram Prakash. They were also allotted 
•electrical powers on payment of the usual charges. 
There were some complaints against the allotment 
-and thereafter the U. P. Government decided to 
•depute one Shri H. L. Kashyap, Electrical In¬ 
spector, to go and enquire into the grievances. 

This officer reported that there was no ground 
for any complaint or grievance. On his report. 
V the matter appears to have been produced by the 
XT, P. Government in 1947. Thereafter, the matter 
*was revived and charges were framed against the 
members concerned and they were required to 
answer them. The charges against each of the 
•members were as follows: 

Shri Mohammad Bux: That he misappro- 
• yriated for his own use 10 Horse Power out of 
<he quota of 40 Horse Power of electric power 


which was granted to the Kasganj Municipal 
Board for public use. 

Shri Gauri Shankar: That in 1946, he pur¬ 
chased a nazul plot of land near the railway 
station in Kasganj for Rs. 265/- only in the name 
of his cousin, Shri Piarelal. The plot was worth 
more than Rs. 10,000/- and it is clear that he 
made the purchase with the help of some of the 
Board’s staff and thus caused a heavy loss to the 
Board. 

That he again tried to purchase a piece of land 
near the female dispensary in the name of his 
friends and relatives thus abusing his position as 
a member. Had not the present Executive Officer 
intervened in the proposed sale, the Board would 
again have been put to loss. 

That he misappropriated some of the 40 Horse 
Power electric energy given to the Board for public 
use though outwardly it was done in the name 
of his father-in-law. 

Shri Babulal Chola: That he along with Shri 
Girja Shankar tried to purchase a piece of land 
near the female dispensary in the name of his 
friends and relations at a low price thus abusing 
his position as a member. 

That he misappropriated to himself 10 Horse 
Power out of the 40 Horse Power quota of electric 
energy granted to the Board for public use. 

(16) Ten days time from the date of the receipt 
of orders was given to each of the applicants to 
submit their explanations to Government through 
the Commissioner who was directed by the order 
to make his comments and recommendations 
thereon as early as possible. 

(17) No objection was raised by the applicants or 
any of them to the effect that the charges framed 
against them were not intelligible and required 
elucidation and clarification. The applicants seem 
to have proceeded upon the assumption that what 
they were called upon to answer was what had 
already been explained by them in the enquiry 
previously held against them by Shri H. L. 
Kashyap. Their answers were presumably rot 
found satisfactory by the Government for I find 
that on Uie 24th of November 1949 intimation was 
sent to them that the Governor had arrived at 
the conclusion that their continuance as members 
of the Municipal Board was detrimental to the 
public interest, and that they could not conse¬ 
quently be allowed to remain as members of the 
Board. 

Upon its receipt, the applicants made represen¬ 
tations against the Government’s order of remoral 
but Government did not consider that there was 
any case for reconsideration and rejected them on 
the 14th of December, 1950. On the 24th of Febru¬ 
ary 1951, that is to say, some two months and 
ten days after their representation had been re¬ 
jected, the applicants filed the present application, 
the precise nature of which has not been indi¬ 
cated clearly in the affidavit. 

(18) Now on these facts it is clear to me that 
the applicants had an alternative remedy, i.e., they 
could go to a civil Court and challenge the order 
passed against them on the ground that it was 
arbitrary, capricious, wanton and that the action 
in removing them was not ‘bona fide'. In — ‘U. P. 
Government, Lucknow v. Radhey Lai’, AIR 1948 
All 179 (O), it was remarked by Bind Basni Prasad 
J. that: 

“Where the statute provides that the sole judge 

of a certain fact will be a certain authority, no 

suit can lie to question the decision of such 

authority in respect of such matter” 
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It was further laid down that: 

“The phrase “in its opinion” which occurs in 
sub-s. (3) of S. 40, U. P. Municipalities Act, has 
the effect of making the Provincial Government 
the sole judge of the fact whether a member 
has flagrantly abused his position so as to 
render his continuance in the Board detrimental 
to public interest. Where the Provincial Gov¬ 
ernment has properly exercised the powers con¬ 
ferred upon it by the Act and the action taken 
by it in removing a member from a Board is 
*bona fide’ and not capricious, wanton and arbi¬ 
trary, the civil Court will not allow it to be 
challenged." 

As I read this case which arose out of a suit 
Instituted for a declaration that the applicant had 
been illegally removed and that he was. therefore, 
not subject to the disability or non-eligibility for 
election in accordance with the provisions of 
sub-s. (3) of S. 40 of the said Act, the position 
is that though the Governor in Council is the 
sole judge of the question whether the acts by 
the Commissioners concerned justified their 
removal or not, the jurisdiction of the civil Court 
would not be ousted, if the applicant was able 
to show that the authority vested with the power 
to remove him had exercised its discretion in a 
capricious, wanton and arbitrary manner and in 
an unreasonable way. I may be permitted to refer 
to the observations of Malik J. (Now Malik C. J.) 
in the case mentioned above. I quote them below: 

“It is not alleged by the plaintiff that the Pro¬ 
vincial Government had not followed the pro¬ 
cedure laid by the statute or had not acted 
strictly within the limits of its authority, nor is 
there any charge of malice or want of good faith. 
Tlie Provincial Government having acted m 
accordance with the procedure laid down and 
having in good faith considered that the plain¬ 
tiff had so flagrantly abused his position as a 
member of the Board as to render its continu¬ 
ance as such detrimental to the public interest, 
the civil Courts cannot substitute their own 
opinion for the opinion of the Provincial Gov¬ 
ernment.'' 

In other words, Malik J. would have been pre¬ 
pared to interfere with the order of Government 
had the applicant either shown: (a) that the 
Provincial Government had failed to observe the 
procedure laid down by the statute, or (b) had 
not acted within the limits of its authority, or 
(c) had acted with malice or want of good faith. 
Having regard to the law, as laid down in this 
ruling, it cannot be said that, on the grounds 
alleged by the applicants, the alternative remedy 
of a civil suit was not available. This being so. 
the question naturally arises whether we should 
allow the applicants the relief under Art. 226 of 
the Constitution. It is urged that the remedy of 
a civil suit is not an expeditious one, that the 
matter is, from the point of view of the appli¬ 
cants, urgent, that there is a penalty attached to 
the removal inasmuch as under S. 40 (3) a member 
removed under sub-s.. (3) under the Act is not 
eligible for a period of three years from the date 
of his removal and that this Court should, in view 
of the above circumstances, exercise its powers 
under Art. 226. It is further alleged that no suit 
under S. 80 of the Code of Civil Procedure can 
be filed against the Government, unless two 
months’ notice thereof is given and this involves 
delay. It has been held by a Bench of this Court 
that this is an immaterial circumstance, vide: 
case of — ‘Dhami Dhar Sharma v. Thakur Pe_r- 
•shad’, Writ Appln. 169 of 1950, D/- 31-10-1950 
(All) (P>. 


(19) As regards the other considerations to 
which attention has been invited by the learned 
counsel, the answer is that had the matter from, 
the point of the applicants’ view been really 
urgent, they would have come to this Court much, 
earlier i.e., immediately after this Court became 
vested with the power of issuing writs under the 
Constitution on the 26th of January 1950. It is 
to be noticed that the writ application was not 
filed until the 24th of February 1951. During the 
interval that elapsed between the date on which 9 
the order was passed and the application to this 
Court was made, it was possible for the appli¬ 
cants to go to the civil Courts and seek a relief. 
The fact that this procedure of a civil suit is a 
somewhat dilatory one, on account of congestion 
of work in the civil suit, is no ground to invoke 
the jurisdiction of this Court under Art. 226 of 
the Constitution. 

I may be permitted in this connection to refer 
to the observations of the Full Bench in the case 
of the — ‘Indian Sugar Mills Association v. Secre¬ 
tary to Government, U. P.\ AIR 1951 All 1 at p. 

3 (FB) (Q): 


“We feel that the time has come when we may 
point out that Art. 226 of the Constitution was 
not intended to provide an alternative method 
of redress to the normal process of a decision 
in an action brought in the usual Courts esta¬ 
blished by law. The powers under this Article 
should be sparingly used and only in those clear 
cases where the rights of a person have been 
seriously infringed and he has no other adequate 
remedy available to him." 

These observations were made in a case in which 
the writ asked for was in the nature of a man¬ 
damus and were limited to the facts to that case. 

(20) I should also like to refer to the observa- \ 
tions of the Full Bench of which I was a member 
in — 'Asiatic Engineering Co. v. Achhru Ram’, 
AIR 1951 All 746 (FB) (A): 


“Though the historical background of these 
various orders in the nature of wnts have to 
be borne in mind in considering whether a writ 
should or should not issue, there can be no 
doubt that Article 226 of the Constitution makes 
the issue of directions, orders or writs discre¬ 
tionary and it cannot be urged that any party 
has a right to any form of order as a matter 
of course. The discretion is a judicial discretion 
to be exercised according to judicial principles. 

In this case the writ principally asked for was a. 
'certiorari’ or prohibition. The question in these 
circumstances is whether we should exercise our 
discretion in issuing writs in favour of applicants 
who did not raise any objection at the tune when 
the charges were forwarded to them by thejU. r. 
State Government, that there was any ambiguity 
about the charges and that they were framed in 
such a manner as not to enable them to know 
the exact nature of the case against them ana 
who went on. even after the order had been 
passed, making representations to Oovemnent 
without protesting against the vague, amb^^or. 
defective nature of the charges and did not choose 
to come to this Court until after the lapse of »' 
year of the passing of the final order by Gov-. 
emment. 

Important as the right to vote is, speaking from 
thepoint of view of a citizen living under a demo¬ 
cratic system of Government. ^is Court ^U ^ 
assist a party who fails to come to It at the earfiest 

possible opportunity. All this, of cou ™'J 
supposes that there is a power under Art 226 -w 
Lue writs or direction or orders afleeUagJBj 
rights of parties in r.-pect of r. itters which were- 


1983 i\ Behari Lal v. Radhte Shyam (Bind Basni Prasad J.) Allahabad 745 


disposed of finally before the Constitution came 
into force. On that point I consider it unneces¬ 
sary, however, to express any final opinioh, as 
properly speaking, in the view that I am taking, 
it does not arise in this case. 

. (21) For the reasons given above, I would refuse 
the writ but it is open to the applicants, if they so 
desire, to prosecute any remedy that they may 
have in the civil Courts and it will be for the civil 
Court to go into the question of fact which was 
raised in the supplementary affidavits which were 
sought to be filed by the learned counsel for the 
applicants. 

(22) After giving the matter my anxious conside¬ 
ration I have come to the conclusion that, in the 
circumstances of the case, no costs should De 
awarded. In all the circumstances of this case, 
the proper order to pass will be to make the 
parties bear their own costs. This application 
should be accordingly dismissed but no order 
should be made as to costs. 

B/D.H. Application dismissed. 


A.I.R. 1953 ALL. 745 (Vol. 40, C. N. 366) 
BIND BASNI PRASAD J. 

Behari Lal, Applicant v. Radhye Shyam. 
Plaintiff, Opposite Party. 

Civil Revn. No. 29 of 1950, D/- 23-11-1951. 
Contract Act (1872), S. 8 — Landlord accept¬ 
ing payment of rent after deducting amount 
spent by tenant over repairs without objection 
— He cannot afterwards say that he accepted 
payment in part satisfaction. 

Having regard to the provisions of S. 8 
of the Contract Act where a party accepts 
a payment in satisfaction of his claim 
without any objection, it should be deemed 
that he has accepted it on the condition on 
which it was offered and, it is not open to 
him to say subsequently that he accepted 
the payment in part satisfaction of his 
claim. (Para 6) 

Where a tenant sends a cheque for the 
amount of rent for- certain period after 
deducting the expenses incurred for re¬ 
pairs, and along with it sends also a 
covering letter giving the account of the 
amount Spent, and the landlord accepts the 
payment without any objection and without 
any time informing the tenant that he was 
accepting the amount in part payment, he 
cannot afterwards be heard to say that he 
accepted the payment only in part satis¬ 
faction, or dispute the account. AIR 1927 
All 407, F. A. No. 444 of 1942, D/- 3-8-48 
(All), Rel. on. (Para 7) 

Anno: Contract Act, S. 8 N. 1. 


20, 1949. The total rent for this period amounted 
to Rs. 1,167/4/- and it was admitted by the 
plaintiff that the defendant had paid Rs. 
690/2/3. 

(2) The defendant contended that the plain¬ 
tiff was utterly negligent about the repairs of 
the bungalow and he (the defendant) was 
compelled to incur an expenditure of Rs. 
477/1/9 to keep the bungalow in reasonable 
repairs. He claimed that he was entitled under 
the law to a credit of this amount towards the 
rent due from him. On this ground, he pleaded 
that the suit should be dismissed. 

(3) . Learned Judge of the Small Causes came 
to the conclusion that the plaintiff was negli¬ 
gent in keeping the house in repairs, but the 
defendant should not have spent a sum of Rs. 
477/1/9. In the opinion of the learned Judge, 
the defendant should have spent an amount of 
Rs. 100/- every year on the repairs. No reasons 
are given in the judgment as to how he arrived 
at this figure. Probably he thought that not 
more than two months’ rent in a year should 
be spent by a tenant in repairs. He therefore, 
gave a credit of Rs. 200/- to the defendant and 
decreed the claim for a sum of Rs. 277/1/9. 

(4) The defendant comes up in revision and 
contends that no part of the claim should have 
been decreed. It appears that when the plain¬ 
tiff did not carry out the repairs at the defen¬ 
dant’s request he used to have the repairs 
made. Every time that he did so, he sent the 
accounts to the plaintiff and after deducting 
the amount spent in repairs, he sent a cheque 
for the balance. For example, I may refer to 
the letter of February 3, 1949, sent by the 
defendant to the plaintiff. It runs as follows: 

“I have to pay you 8 months rent till Decem¬ 
ber 1948, viz.. May to December, 48. 

Having my demand for repairs of roof sent 
to you on 11th May last, ignored as usual 
I had to do them. This has saved you a lot 
of money and me a good deal of danger. The¬ 
reof of one room was ready to fall down on 
my head. I have had very necessary repairs 
done. 

After the heavy monsoon, requires white¬ 
washing which has not been done by you, as 

you have done to the contiguous houses 

belonging to you. I have to get whitewashing 
done unless you take up the work forthwith. 

The account of room repairs is as follows: 
Bamboos & cartage Rs. 53-2-3 

, Rs. 5-2-0 

Labour charges Rs. 66-12-0 

^ . Total Rs. 125-0-3 

Postage for this Rs. 0-7-6 


Hiralal Kapoor, for Applicant; Radha Krishna, 
for Opposite Party. 

CASES CITED: 


(A) (’27) AIR 1927 AU 407: 49 All 674 
(B^) F. A. No. 444 of 1942, D/- 3-8-1948 

(C) (’22) AIR 1922 PC 26: 48 Cal 839 


ORDER: The defendant-applicant is a tenant 
of the plaintiff opposite party in bungalow No 
15, Clive Road, Allahabad, on a rent of Rs. 50/- 
per month and a conservancy charge of -/12/- 
per month. The plaintiff brought a suit against 
him for the recovery of Rs. 477-1-9 being the 
arrears of rent for the period commencing from 
the. 1st April 1947, and ending with February 


Rs. 125-7-9 

Eight months rent due Rs. 400-0-0 

Deduct repairing charges Rs. 125 - 7-9 


_ _ . Balance Rs. 274-8-3 

For which a cheque is enclosed herewith.” 

(5) Letters like this, were sent by the defen¬ 
dant tenant to the plaintiff landlord whenever 
he sent a cheque after deducting the cost of 
repairs. The plaintiff accepted these cheques 
without any objection and did not at any time 
inform the defendant that he was accepting 
them in part payment. 

(?) > argued on behalf of the applicant! 

that having regard to the provisions of S 8 


746 Allahabad 


Behari Lal v. Badhye Shyam (Bind Basni Prasad 



of the Contract Act and the decided cases, 
( \vhcre a party accepts a payment in these cir¬ 
cumstances. it should be deemed that he has 
i accepted it on the condition on which it was 
! offered and it is not open to him to say subse¬ 
quently that he accepted the payment in part 
jsatisfaction of his claim. Section 8 of the 
• Contract Act provides: 

“Performance of the conditions of a proposal, 
or the acceptance of any consideration for 
a reciprocal promise which may be offered 
with a proposal, is an acceptance of the 
proposal.” 

The word ‘proposal* is defined in clause (a) of 
Section 2 as follows: 

“When one person signifies to another his 
willingness to do or to abstain from doing 
anything with a view to obtaining the assent 
of that other to such act or abstinence, he 
is said to make a proposal.” 

(7) According to clause (b) of Section 2 when 
•a proposal is accepted, it becomes a promise 
and according to clause (f): 

“Promises which form the consideration or 
part of the consideration for each other are 
called reciprocal promises.” 

Now, in the present case, the proposal which 
the defendant made to the plaintiff by his 
letter with which he sent a cheque was that 
he was oflering the money under the cheque to 
the plaintiff in full satisfaction of the rent lor 
the period and on the condition that the plain¬ 
tiff gave him a credit for the sum which accord¬ 
ing to him was spent in the repairs of the 
bungalow. I have not been referred to any 
document on the record to show that the plain¬ 
tiff raised any objection to the amount spent 
by the defendant on the repairs of the bun¬ 
galow. It should, therefore, be deemed that he 
accepted the correctness of the sum which the 
defendant stated he had spent towards the 
repairs. Having accepted the correctness of the 
account for repairs given by the defendant and 
having accepted the cheque sent by him in 
payment of rent, it is not open now for the 
plaintiff to turn round and say that he accepted 
the cheque in part satisfaction and that he 
disputed the amount spent by the plaintiff on 
repairs. The acceptance of the cheque was the 
acceptance of a consideration within the mean¬ 
ing of section 8. The reciprocal promises in 
the present case were: 

1. the promise on the part of the defendant 
to pay the amount under the cheque on 
the condition that the account of repairs 
submitted by him is accepted by the plain¬ 
tiff and the amount of the cheque is 
accepted in full satisfaction of the rent 
for the period in question, and 

2. the implied promise on the part of the 
plaintiff to accept the condition at once. 

(8) There are two decided cases which sup¬ 
port the view taken above. 

(9) The first one is — 'Gaddar Mai v. Tata 
Industrial Bank Ltd., Bombay’, AIR 1927 All 
407 (A). In that case, the Bank agreed to 
advance certain sums of money to the plaintiff 
on the security of cotton bales at Rs. 8/8/- 
per cent, per annum. There was a provision 
in the agreement for the variation of the rate 
of interest by agreement between the parties. 
Later, the Bank sent a notice to the plaintiff 
that in future the interest would be 9 per cent. 
$er annum. The plaintiff sent no reply to it 


and took further advances. This conduct on 
his part was treated as an acceptance of the 
proposal made by the Bank that the interest 
• iter the date of the notice would be 9 per cent 
per annum. 




( 10 ) There is also an unreported decision of 
this Court, — ‘Pt. Ram Kirpal v. Shiromani 
Sugar Mills’, F. A. No. 444 of 1942, D/- 3-8- 
1948 (All) (B). In that case Ram Kirpal was 
an engineer of the sugar mills and he claimed 
a sum of Rs. 11,797/15/2. The Mill contended 
that a sum of Rs. 4930/2/3 only was due to the 
plaintiff and sent a cross cheque for the same 
in full satisfaction of the plaintiff’s claim. The 
plaintiff accepted the cross cheque, but only in 
part satisfaction of his claim. The Sugar Mills 
then wrote a letter that as the plaintiff was 
not accepting the cheque in full satisfaction he 
was bound to return it, but before the receipt 
of this letter, the plaintiff had cashed the 
cheque. The plaintiff then sued for the recovery 
of the balance. Their Lordships, Malik C. J. 
and Bhargava J. observed: 

“. We are satisfied that the plaintiff cannot 

after having accepted the cheque claim the 
rest of the amount. The cheque was sent to 
the plaintiff in full satisfaction of plaintiffs 
claim. That was the condition attached to the 
payment. The plaintiff could not accept the 
payment and repudiate the condition. He had 
no right to write on the 4th of May 1940 that 
he was accepting the cheque, but only in part 
satisfaction. Learned counsel for the plain¬ 
tiff has urged that the decision of their Lord : 
Ships of the Judicial Committee in — ‘Nemi 
Chand v. Radha Kishen’, AIR 1922 PC 26 (C) 
is distinguishable as that was a case of appro¬ 
priation under S. 59, Contract Act. The obser- 
vations of their Lordships are, however, 
general enough to cover a case of the kind 
that is before us. Their Lordships have said 
in their judgment that: 

“A debtor might in making a payment sti¬ 
pulate that it was to be applied only to 
principal. If he did so, the creditor need 
not accept the payment on these terms, but 
then he must give back the money or the 
cheque by which the money is proffered. 
If he accepts it he would then be bound 
by the appropriation proposed by the 
debtor.” 

If the plaintiff was not willing to accept on 
the terms proposed by the defendants he 
should have returned the cheque. He cannot 
keep the money, go back on the condition 
imposed and claim that he would keep the 
money on his own terms.” 

This decision is almost on all tours with the 
present case. I hold that the plaintiff by his 
conduct accepted the condition which the defen- 
dant imposed when sending the cheques to¬ 
wards the payment of the rent and it is 
open to the plaintiff now to go back iupon those 
conditions and claim thevsame for which he haa 
sued. f 

(11) The revision is allowed, the decree oi 
the lower court is set aside and the suit is 
dismissed with costs throughout. 

Revision allowed. 


1/R.G.D. 
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AXR. 1953 ALL. 747 (Vol. 40, C. N. 367) 
(LUCKNOW BENCH) 

(FULL BENCH) 

KIDWAI, CHATURVEDI AND RANDHIR 

SINGH JJ. 

Bankey Lal, Applicant v. Babu and others, 
Opposite Parties. 

Revision Applns. Nos. 5 of 1949 and 180 of 
1951, D/- 29-4-1953. 

(a) Tenancy Laws — U.P. Tenancy Act (17 
of 1939), Sch. IV, Group F, Serial No. 7, Cl. 

(5) — ‘Date of final decree’, meaning of — 
(Civil P. C. (1908), O. 41, R. 5(1) ) — 1943 
Oudh WN 501: AIR 1944 Oudh 90: 216 Ind Cas 
2 , Overruled. 

The words “the date of the final decree 
in the case” in column 5 against serial 
No. 7 of Schedule IV, Group F, U.P. 
Tenancy Act, cannot be read as forbidding 
an earlier application for execution from 
proceeding. All that they mean is that an 
application for execution will not be bar¬ 
red by time till after the expiry of one year 
from the date of the decree finally passed 
in the case. The words “the date 
of the final decree” would mean the 
date of the decree which has become 
final. If no appeal has been instituted the 
decree would become final after the period 
of limitation prescribed for an appeal has 
expired, but will continue to bear the date 
on which it was passed. If, however, there 
is an appeal or revision, the original de¬ 
cree would merge in the appellate or revi- 
sional decree and the date of the final de¬ 
cree would be the date of the decree pass¬ 
ed in appeal or revision. An application for 
execution, however, would not be prema¬ 
ture if it is made before the decree be¬ 
comes final in the above sense. 1943 Oudh 
WN 501: AIR 1944 Oudh 90: 216 Ind Cas 
2, Overruled. (Para 13) 

A decree-holder is entitled to put his 
decree, even, if appealed against, into exe¬ 
cution unless the execution is stayed by 
the appellate Court under O. 41, R. 5(1). 

(Para 14) 

Anno: C. P. C., O. 41, R. 5 N. 2. 

(b) Limitation Act (1908), Pre. — Rules of 
limitation, object. 

Rules of limitation are, ‘prima facie’, 
rules of procedure and do not create any 
rights in favour of any person nor do they 
define or create causes of action but sim¬ 
ply prescribe that the remedy could be 
exercised only up to a certain period and 
not subsequently. (Para 12) 

Anno: Lim. Act, Pre. N. 3, 4. 

(c) Precedents — Duty of subordinate 
Courts. 

Subordinate Courts are bound to follow 
bench decisions of their High Court even 
• if they do not agree with it. (Para 15) 
Anno: C. P. C., Pre. N. 15. 

S. N. Srivastava, for Applicant; H. D. Srivas- 
tava, for Opposite Parties (Nos. 1 and 2). 
CASES CITED: 

(A) (’44) AIR 1944 Oudh 90: 1943 Oudh WN 
501 

(B) C46) AIR 1946 Cal 500: ILR (1946) 2 Cal 
552 (FB) 

i RANDHIR SINGH J.: These two applications In 
|lTevision have been heard together as they arise 


out of execution proceedings in respect of the same 
decree. Application No. 5 of 1949, came up for 
hearing before a learned Judge of this Court who 
found that the question involved was of some im¬ 
portance and doubted the soundness of the decision 
of a Division Bench in — ‘Durga Baksh Singh v. 
Umanath Baksh Singh’, AIR 1944 Oudh 90 (A). 
He, therefore, directed that the application may 
be placed before a Full Bench for hearing. The 
other application for revision, No. 180 of 1951, was 
also subsequently ordered to be put up along with 
revision application No. 5 of 1949. 

(2> One Mulhay obtained a decree under Section 
183 of the U. P. Tenancy Act against Mathura 
and others on 11-9-1946. As Mathura was in 
doubt as to whether an appeal lay to the Com¬ 
missioner or to the District Judge he instituted 
two appeals — one in the Court of the Commis¬ 
sioner and another in the Court of the District 
Judge. 

(3) Both these were dismissed. The appeal to 
the Commissioner was dismissed on 14-4-1947, on 
the ground that no appeal lay to him while the 
appeal instituted in the Court of the District 
Judge was dismissed on merits. An appeal 
against this appellate order of the District Judge 
is now pending in this Court. 

(4) An application for execution of the decree 
was made by the decree-holder on 28-4-1947. In 
this application it was mentioned that there had 
been an appeal to the Court of the Commissioner 
which had been dismissed. Execution was, how¬ 
ever, stayed by the District Judge in view of the 
appeal pending before him, and it appears that 
this application was subsequently consigned to the 
record room and there was an end of it. 

(5) The second application for execution was 
made on 19-4-1948, in the Revenue Court. The 
Revenue Court ordered execution to issue on 2-6- 
1948, holding, that, since the judgmentrdebtor’s ap¬ 
peal had been decided by the District Judge on 9-8- 
1947, the decree had become final. Apparently he 
was not aware that a further appeal had been fil¬ 
ed in the Chief Court which is still pending. Dis¬ 
satisfied with this order the judgment>debtor went 
in appeal to the District Judge. The appeal was 
transferred to the Civil Judge, Sitapur, before 
whom it was agreed that a second appeal was pend¬ 
ing in this Court. He felt, therefore, that the 
question whether the application for execution was 
premature required determination. He according¬ 
ly set aside the order of the Revenue Court and 
remanded the case with the direction that an is¬ 
sue should be framed to try that question and the 
Revenue Court should then proceed to determine 
it according to law. 

(6) The Revenue Court passed an order on 30-9- 
1950, staying execution on the ground that the 
execution was premature. An appeal was then 
instituted in the Court of the District Judge and 
was heard by a Civil Judge. The learned Civil 
Judge dismissed the appeal and held that the 
order of the Assistant Collector holding that the 
application was premature was correct. The de¬ 
cree-holder has now come up in revision and his 
revision is No. 180 of 1951. 

(7) A third application for execution was made 
by the decree-holder on 9-6-1948. He seems to 
have ignored the earlier application for execution 
made by him on 19-4-1948. It was mentioned in 
this application that the appeal to the Commis¬ 
sioner had been dismissed and the decree-holder 
was therefore entitled to put his decree into exe¬ 
cution. Objection was taken to the execution by 
the judgmentrdebtor on the ground that the ap¬ 
plication for execution was premature and this 
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objection was decided by the Assistant Collector 
on 31-12-1948. He held that possession could not 
be given as the decree was in appeal. The order 
of the Assistant Collector is very briefly worded 
and all that can be inferred from it is that he 
held that the execution of the decree at that stage 
was premature in view of the fact that it was still 
then in appeal. An appeal was then instituted 
against this order oi the Assistant Collector to the 
District Judge and was transferred to the Civil 
Judge for disposal. The Civil Judge allowed 
the appeal on 1-12-1949, and directed the Assistant 
Collector to proceed with the execution. 

(8) There were thus two conflicting orders pass¬ 
ed by the Court of the District Judge in the two 
appeals. In one of the appeals it was held that 
the execution application was premature, while in 
the other appeal the learned Judge held that the 
execution should be proceeded with. The decree- 
holder dissatisfied with the order in appeal, in 
which it was held that the execution was prema¬ 
ture, has come up in revision, while the judgment- 
debtor has come up in revision against the order 
passed in appeal on 1-12-1949, directing the 
Assistant Collector to proceed with the execution. 

(9) In the order passed by the Assistant Collec¬ 
tor, dated 30-9-1950, and in the appeal decided on 
2-6-1951, reliance has been placed on a Division 
Bench ruling of this Court in which it was held 
that an application for execution would be pre¬ 
mature unless the decree had become final either 
by reason of the fact that limitation for filing an 
appeal had expired or because appeals up to the 
final Court of appeal had been dismissed; vide — 
•AIR 1944 Oudh 90 (A)'. 

(10) Limitation for suits and applications has 
been prescribed in the U. P. Tenancy Act, and the 
Limitation Act does not apply to suits and proceed¬ 
ings under this Act unless a particular section has 
been made specifically applicable. Limitation for 
the execution of any decree, other than money de¬ 
crees, Ls provided in the Fourth Schedule, Group 
F, item No. 7. The period of limitation is one 
year, and the time from which the period of limi¬ 
tation would begin to run is the date of the final 
decree in the case. 

(11) The question of the interpretation of the 
words “final decree” came up before a Division 
Bench of this Court in the case referred to above 
and it was held that these words mean a decree 
which has become final ; that is, so long as a decree 
is open to appeal, or so long as an appeal pending 
against the decree would not be deemed to be a “final 
decree”; & further that no application for execution 
could be made unless the decree became final in the 
matter expressed above. The learned Judge before 
whom the application for revision came up for hear¬ 
ing seems to have entertained a doubt about the cor¬ 
rectness of this decision and therefore thought it 
fit that the point be decided by a Full Bench. 

(12) Rules of limitation are, ‘prima facie’, rules 
of procedure and do not create any rights in favour 
of any person nor do they define or create causes 
of action but simply prescribe that the remedy 
could be exercised only up to a certain period and 
not subsequently. In — ‘Ranglal Agarwalla v. 
Shyamlal Tamuli\ AIR 1946 Cal 500 at p. 505 (F. B.) 
(B) a similar question came up for decision 
and it was observed by Chakravartti J. that subs¬ 
tantive rights of parties under a bond or a decree 
could not be derived from or sought for in the Li¬ 
mitation Act. The Limitation Act does not, there¬ 
fore, confer any rights upon a decree-holder. The 
right has to be looked for somewhere else, and it 

found in the decree passe:? ir his favour. 


(13) The provisions of the Code of Civil Procedure 
have been made applicable to proceedings under 
the U. P. Tenancy Act by Section 243 of the Te¬ 
nancy Act. The whole of Schedule I of the Code 
of Civil Procedure is applicable to suits and pro¬ 
ceedings under the Tenancy Act. Order 41 Rule 
5 (1), Civil P. C. iays down that 
“an appeal shall not operate as a stay of proceed¬ 
ings under a decree or order appealed from ex¬ 
cept so far as the appellate Court may order, nor * 
shall execution of a decree be stayed by reason f 
oniy of an appeal having been preferred from the 
decree”. 

This clearly indicates that the institution of an 
appeal against a decree does not operate as a stay 
of execution and a decree-holder is entitled to put 
his decree into execution unless the execution is 
stayed by the appellate Court. The words “the 
date of the final decree in the case” in column 5 
against serial No. 7 of Schedule IV. Group F.,U.P. 
Tenancy Act, only indicate the date after the ex¬ 
piry of which no application for execution would 
lie and cannot be read as forbidding an earlier ap¬ 
plication for execution from proceeding. All that 
they mean is that an application for execution 
will not be barred by tome till after the expiry of 
one year from the date of the decree finally passed 
in the case. The entry is not indicative of the 
fact that the decree-holder shall or shall not be 
entitled to put his decree into execution, nor is it 
the purpose of the Limitation Act to indicate such 
rights. It only prescribes the time after which a 
suit or proceedings could not be taken in a Court 
of law. 


A similar provision exists in the Limitation Act, 
Article 182, where in column 3 it is provided that 
the limitation for the execution of a decree would 
commence from the date of the decree or order, 
and where there has been appeal, the date of the 
final decree or order of the appellate Court. The 
words “the data of the decree or order” which 
are to be found in the provisions of Article 182 of 
the Limitation Act, no doubt, do not appear in the 
analogous provisions of the Tenancy Act, Schedule 
[V, Group F; but it cannot be inferred that it 
was the intention of the Legislature to deprive 
the decree-holder of his lawful rights to execute 
his decree after it was passed. I, therefore, find 
myself unable, with great respect, to endorse the 
view taken by the Division Bench in the case re¬ 
ferred to above — 'AIR 1944 Oudh 90 (A)’. The 
words “the date of the final decree” would mean 
the date of the decree which has become final. If 
no appeal has been instituted the decree would be¬ 
come final after the period of limitation prescribed 
for an appeal has expired, but will continue to 
bear the date on which it was passed If. how- 
?ver, there is an appeal or revision, the original 
decree would merge in the appe late or revisional 
decree and the date of the final decree would be 
;he date of the decree passed in appeal or revision 
An application for execution, however, would not 
be premature if it is made before the decree be¬ 
comes final in the sense which has been indicated 

earlier. 

(14) In the view taken by me above it appears 
to me that the decree-holder in this cose was en¬ 
titled to put his decree into execution even thougn 
an aopeal was pending against the decree I would, 
therefore, allow the application f° r revisjon Na 
180 of 1951 and set aside the order of the lear ™*| 
Assistant Collector dated 30-9-1950. and of th 
Civil Judge, dated 2-6-1951. and dismiss applica 
tion No. 5 of 1949. 

(15) Before taking leave of this case I would.. 
however, like to point out that the learned C 
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Judge who decided the case to which revision ap¬ 
plication No. 5 of 1949 relates should have followed 
the decision of the Bench of the Chief Court of 
Avadh even though he did not agree with its cor¬ 
rectness. 

(16) KIDWAI J.: I agree. 

(17) CHATURVEDI J.: I agree. 

A/K.S.B. Revision allowed. 


AJ.R. 1953 ALL. 749 (Vol. 40, C. N. 368) 
BRIJ MOHAN LALL J. 

Maiku and others, (Convicts) Appellants v. 
The State. 

Criminal Appeal No. 523 of 1950, D/- 19-8-52. 

(a) Penal Code (1860), Ss. 435 and 436 — 
Arson. 


AiSon does not cease to be arson if the 
chappar is first pulled down and then set 
fire to. It makes no difference whether the 
chappar is lighted while it is still resting on 
poles or it is set fire to after being pulled 
down to the ground. (Para 4) 

Anno: Penal Code, S. 435 N. 1; S. 436 N. 1. 

(b) Penal Code (1860), S. 141 — Object. 

Object of assembly to loot house of a 

person and cause damage to property — 
Assembly is unlawful assembly. (Para 7) 
Anno: Penal Code, S. 141 N. 5! 

(c) Penal Code (1860), Ss. 146 and 349 — 
Damage to property. 

To constitute offence of rioting there 
should be either “force” or "violence” — 
Force must be against human being and 
not against inanimate object — Motion 
caused to inanimate object without affect¬ 
ing human being — There is no force 
within meaning of S. 349 — “Violence” 
however is not confined to human being — 
Damage caused to property by unlawful 
assembly without any harm to any person 
— It is violence and rioting. AIR 1923 Mad 
606; 40 Cal 367, Rel. on. (Paras 8, 10) 
Anno: Penal Code, S. 146 N. 2; S. 349 N. 1. 


(d) Penal Code (1860), S. 71 — Scope. 

Section 71 prohibits punishment for and 
not conviction under two offences — Sen¬ 
tences made to run concurrently — There 
is no double punishment. (Para 14) 

Anno: Penal Code, S. 71 N. 1. 

C. S. Saran and Vishwa Mitra, for Appellants; 
H. N. Seth, for the State. 

CASES CITED: 

(A) (’13) 17 Ind Cas 565: 40 Cal 367: 13 Cri LJ 
821 

(B) (’23) AIR 1923 Mad 606: 25 Cri LJ 139 


JUDGMENT: This is an appeal by six per 
sons, viz., Maiku, Pusa, Mata Din, Sobha Ram 
Nand Kishore and Hari Shankar, who hav< 
been convicted by the learned Additional Ses 
sions Judge of Farrukhabad under Ss. 147 ant 
426/149, Penal Code. Under the former sectior 
every one of them has been sentenced tc 
undergo one year’s rigorous imprisonment anc 
under the latter to undergo three months’ rigo 
rous imprisonment. The sentences are "to rur 
concurrently. 

(2) Mata Din (appellant 3) is a Patwari 
while Nand Kishore (appellant 5) is his brother 
Sobha Ram and Hari Shankar (appellants ‘ 
and 6 respectively) are their nephews. All o: 
them are Brahmins. The remaining two appel 
lants are Chamars by caste. 


(3) The prosecution case is that the appel¬ 
lants along with a large number of persons who 
are said to have numbered one thousand appro¬ 
ximately, formed an unlawful assembly and 
that, in prosecution of the common object of 
the said assembly, they cut Pokhpal's crop and 
also pulled down the chhappar of one Genda 
Chamar, burnt the chhappar and certain skins 
of dead carcasses which Genda had stored in 
his house. It may be pointed out at this stage 
that Mahtab Singh zamindar is said to have 
been interested in getting Pokhpal’s crop cut. 
The charge levelled against the appellants was 
confined to their activities against Genda only. 
The cutting of Pokhpal’s crop was not the 
subject matter of charge because it appears 
that Mahtab had obtained through Court pos¬ 
session over Pokhpal’s land together with the 
standing crop and therefore his act in cutting 
that crop was not supposed to be illegal. Any¬ 
thing done to Pokhpal’s crop is, therefore, to 
be ignored for the purposes of the present 
litigation. 

(4) The learned Additional Sessions Judge 
held that the appellants and other members 
of the unlawful assembly did pull down Genda’s 
chhappar, set fire to it and also burnt the hides 
which were stored in his house. But strangely 
enough he came to the conclusion that since 
the chhappar was not set fire to while it was 
still standing on the poles, no offence under 
S. 435 or S. 436, Penal Code had been made 
out. He was of the opinion that if a chhappar 
was pulled down and then set fire to, it was an 
offence punishable under S. 426, Penal Code, 
but if it was set fire to while it was still resting 
on poles, the offence would be punishable under 
S. 435 or S. 436, Penal Code. In my opinion, 
there is no justification for drawing this dis¬ 
tinction. Arson does not cease to be arson if 
the chhappar is first pulled down and then set 
fire to. It makes no difference whether the 
chhappar is lighted while it is still resting on 
poles or it is set fire to after being pulled down 
to the ground. 

(5) It appears that Genda is in the army 
and, after discharge, he assumed some import¬ 
ance in his village. His opponent was one 
Rajendra Singh Ahir. Both of them were rival 
candidates in the Panchayat elections. Rajen¬ 
dra Singh’s party became successful. Genda 
sent a petition to the District Magistrate. It 
is alleged that Mata Din Patwari wanted him 
to withdraw the petition which Genda did not 
do. Thus there was tension between the two 
parties. It is also pointed out that the Chamars, 
under the leadership of Genda. refused to do 
‘begar’ on the occasion of Holi. Mata Din 
ordered that no Chamar would be permitted to 
throw Akhat in the Holi bonfire. This direction 
issued by Mata Din was disobeyed by the Cha¬ 
mars to the great annoyance of Mata Din. The 
latter is said to have held out a threat to Genda 
and his companions. One day before the occur¬ 
rence Genda sent a telegram to the Superin¬ 
tendent of Police, Farrukhabad, informing him 
that Mata Din and his companions were threat¬ 
ening to loot his property. This threat came 
out true and the incident took Diace on the day 
following the despatch of the telegram. 

(6) The participation of the appellants in the 
said assembly has not been seriously disputed 
before me. It is proved beyond doubt by the 
depositions of Genda (P. W. 2), Jwala (P. W. 5), 
Kunwar Bahadur (P. W. 6), Ajrail Singh (P. W. 
7) and Natthu (P. W. 10) that the appellants 
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were members of the unlawful assembly. I see 
no reason to disbelieve these witnesses. 

(7) Since the object of the assembly was to 
loot Genda’s house and to cause damage to his 
property the assembly certainly amounted to 
an unlawful assembly. 

(8) The learned counsel for the appellants 
has argued two points of law. In the first place, 
it is contended by him that since no injury was 
caused to any person, the offence of rioting was 
not made out. Rioting is defined in S. 146, Penal 
Code as follows: 

"Whenever force or violence is used by an 
unlawful assembly, or by any member there¬ 
of, in prosecution of the common object of 
such assembly, every member of such assem¬ 
bly is guilty of the otfence of rioting.” 

It is clear from the aforesaid definition that to 
constitute rioting there should be the use of 
either “force” or “violence”. Force is defined in 
S. 349, Penal Code as follows: 

“A person is said to use force to another if 
he causes motion, change of motion, or cessa¬ 
tion of motion to that other, or if he causes 
to any substance such motion, or change of 
motion, or cessation of motion as brings that 
substance into contact with any part of that 
other’s body, or with anything which that 
other is wearing, or carrying, or with anything 
so situated that such contact affects that 
other’s sense of feeling: Provided that the 
person causing the motion, or change of 
motion, or cessation of motion, causes that 
motion, change of motion, or cessation of 
motion in one of the three ways hereinafter 
described: First—by his own bcdily power, 
Secondly—by disposing any substance in such 
a manner that the motion or change or cessa¬ 
tion of motion takes place without any fur¬ 
ther act on his part, or on the part of any 
other person. Thirdly, by inducing any animal 
to move, to change its motion, or to cease to 
move.” 

It is apparent from this definition that force 
must necessarily be used against a human being 
and not against an inanimate object. If any 
motion, change of motion, or cessation of motion 
is caused to any property without affecting a 
human being, there is no “force” within the 
meaning of the term as used in S. 349, Penal 
Code. 

(9) But the word “violence” is not neces¬ 
sarily confined to violence used against a human 
being. The term “violence” has not been defined 
in the Indian Penal Code and must therefore 
be given its ordinary dictionary meaning If 
damage is caused by an unlawful assembly to 
any oropertv without any harm being caused 
to any person, it can legitimately be argued that 
violence has been used. Reference may, m this 
connection, be made to the case of S|™arud l_ 
din v. Emperor’, 40 Cal 367 at pp. 373-374 (A) 
where it was held that: 

"In the second place, it is argued that the 
learned Judge’s explanation of S. 147. Penal 
Code is faulty, and that ‘violence’^cannot mean 
violence against inanimate objects. No autho¬ 
rity has been cited for such a proposition, 
and we see no reason for restricting the 
meaning of the word ‘violence’ in the manner 
stated It could hardly be said that, if an 
unlawful assembly came together for the pur¬ 
pose say, of pulling down a mans house, and 
they proceeded to carry out the object, they 
could not be said to have used ‘violence. 


(10) This view was followed in — ‘I n re 
Marimuthu Naidu’, AIR 1923 Mad 606 (B). In 
that case a toddy shop was pulled down 
and damage was caused to toddy trees 
but no human being was injured. It 
was held that there was violence within 
the meaning of the term as used in 
S. 146, Penal Code and that the persons guilty 
of causing violence could be convicted under! 
S. 147, Penal Code. 

(11) With the above decisions I respectfully* 
agree. It will therefore follow that in pulling 
down the chhappar, and setting fire to it and 
lo hides, the members of the unlawful assembly 
did use “violence” within the meaning of the 
term as used in S. 146, Penal Code and were 
consequently guilty of rioting under S. 147. 
Penal Code. 

(12) It is next argued that the only act proved 
against the appellants was participation in the 
unlawful assembly and for that single act they 
could not be convicted, on the one hand, under 
S. 147, Penal Code and, on the other, under 
S. 426/149, Penal Code. The very basis of this 
argument does not appear to be correct because 
there is enough evidence on the record to prove 
individual acts of violence by the appellants. 

(13) (After referring to the evidence his 
Lordship proceeded): It is thus obvious that 
individual acts are proved against the appel¬ 
lants and they can be found guilty of mischief 
because of their individual acts and they can 
be held guilty of rioting because the unlawful 
assembly of which they were the members had 
been guiltv of committing the acts of violence. 
Therefore ’there is no legal bar to their convic¬ 
tion under both sections. 

(14) It may also be pointed out that S. 71. 
Penal Code on which reliance could possibly be 
placed prohibits punishment for, and not con¬ 
viction under, two offences. And since the 
sentences have been made to run concurrently, 
there is no double punishment in this case 
either. 

(15) The appellants examined witnesses in 
defence. Some of them proved enmity between 
the appellants* party and the Ahir group. Others 
attempted to prove that Genda had no house. 
This version has been disbelieved by the learned 
Additional Sessions Judge, and his finding on 
this noint has not been challenged before me. 
The burnt chhappar and the house were seen 
by the Sub-Inspector who reached the place or 
occurrence shortly after the incident. Needless 
to say that the defence evidence is worthless. 

(16) I am, therefore, of the opinion that the 
guilt has been brought home to the appellants 
and there is no force in this appeal. 

(17) The sentences are, by no means, severe. 
I see no reason to reduce them. 

(18) The appeal is dismissed. The appellants 
are on bail. They shall surrender themselves 
at once and undergo the rest of the impnson- 

B/RG.D. Appeal dismissed. 

A.I.R. 1953 ALL. 750 (Vol. 40, C. N. 369) 
BRIJ MOHAN LALL J. 

Vijayaram Raj Maharaja of Vimnagram, 
Applicant v. Dr. Vijaya Anand Gajpati Raj 
Bahadur and others, Opposite Party. 

Civil Misc. No. 49 of 1953, D/- 5-5-1953. 

Civil P C. (1908), S. 22 — Notice to the 
other parties. 


1983 Ayodhya Nath v. Gang a Peas ad (Beg J .) Allahabad 751 

Notice given to plaintiff but not to co- finds the evidence equally balanced, and is 
defendants — Application under S. 22 can- unable to make up his mind, that he is 

not be entertained. (Para 3) absolved of the responsibility of coming 

Anno: C, P. C., S. 22 N. 3. to a definite conclusion in the matter. The 


C. B. Varma, for Applicant; A. P. Pandey, 
for Opposite Party. 

ORDER: This is an application by a defen¬ 
dant under Ss. 22 and 23(3), Civil P. C. for 
the transfer of a civil suit pending in the 
Court of the Civil Judge, Banaras, to the 
Court of the Subordinate Judge, Visakhapata- 
nam, or to the original side of the Madras 
High Court. 

(2) Section 22, Civil P. C., runs as follows : 
‘‘Where a suit may be instituted in any one 
of two or more Courts and is instituted in 
one of such Courts, any defendant, after 
notice to the other parties, may, at the ear¬ 
liest possible opportunity and in all cases 
where issues are settled at or before such 
settlement, apply to have the suit transferred 
to another Court, and the Court to which 
such application is made, after considering 
the objections of the other parties (if any), 
shall determine in which of the several 
Courts having jurisdiction the suit shall pro¬ 
ceed.” 

(3) It will thus appear that a condition pre¬ 
cedent to the maintainability of an application 
under S. 22, C. P. C. is that a notice should be 
given by the applicant to the “other parties.” 
The applicant had, before moving this applica¬ 
tion, served a notice on the plaintiff but has 
not to this-day served notice on the other two 
persons, viz. Rani Vidyavati Devi and Raj- 
kumar Vishweshwar, who are arrayed as oppo¬ 
site parties 2 and 3 respectively in this Court 
and who were co-defendants with the applicant 
in the Court below. The phrase “other parties” 
does not mean persons arrayed as opposite 
parties qua the applicant. It means all other 
persons impleaded as parties to the suit. Every 
onp who is impleaded in the suit, whether as a 
plaintiff or as a defendant, is interested in the 
venue of the trial. If the case is to go to a 
different district or a different State, he may 
be vitally affected and his interest may suffer. 
It is, therefore, the intention of law that no¬ 
body should be permitted to move an applica¬ 
tion under S. 22, C. P. C. unless previous notice 
of such intention is given to all other parties 
to the suit. 

(4) Since this preliminary requirement has 
not been complied with by the applicant, this 
application cannot be entertained. It is hereby 
rejected. Opposite party 1 shall get his costs 
from the applicant. 

Application dismissed. 

AJK. 1953 ALL. 751 (Vol. 40, C. N. 370) 
(LUCKNOW BENCH) 

BEG J. 

Ayodhya Nath and others, Applicants v 
Ganga Prasad and others. Opposite Parties. 

Criminal Reference No. 12 of 1952, D/- 
20-4-1953. 

(a) Criminal P. C. (1898), S. 146 — “Unable 
to satisfy himself as to which of them was then 
m possession.” 

_ In proceedings under S. 145, Criminal 
^ tae Magistrate should first make 
every attempt to come to a conclusion on 
* ne m erits of the case with a view to 
aMertein which of the contesting parties is 
actually in possession. It is only when he 


order itself need not be long, but, it should 
contain sufficient material to indicate to the 
revisional Court that the Court of enquiry 
had applied its mind to the case, and had 
made a genuine attempt to give a decision 
in the matter, and, in spite of it, had found 
itself unable to come to any definite con¬ 
clusion in favour of either party, and hence 
it was taking action under S. 146. 

(Para 5) 

Anno: Cr. P. C., S. 146 N. 5. 

(b) Criminal P. C. (1898), S. 146 — Revision. 

Where a magistrate passes a cryptic order 
under S. 146 without even referring to the 
voluminous evidence on record which shows 
that he had not applied his mind to the 
facts of the case the order will b e set 
aside in revision. AIR 1923 Cal 483 (1), 
Ref. (Paras 5a, 6) 

Anno: Criminal P. C., S. 146 N. 17. 

K. N. Tandan, for Applicants 1 to 10; S. D. 
Misra, for Opposite Parties. 

CASE CITED: 

(A) (’23) AIR 1923 Cal 483 (1): 24 Cri LJ 575- 
ORDER: This criminal reference arises out 
of an application under S. 145, Criminal P. C. 
given by two persons, namely, Ganga Prasad & 
Sham Behari who were the first parties in the 
case. The second parties in the case were Lala 
Ajodhia Nath, Tiloki Nath, Shambhu, Jogai, 
Dularey Kori, Nanha Kumar and Ashraf. The 
application related to a large area of land not 
less than 58 bighas and 13 biswas situate in 
village Barwalia in the district of Lucknow. The 
allegations of the applicants were that the land 
in question was a pasture land, a lease for which 
had been taken by their ancestors for a nomi¬ 
nal rent of Re. 1/- from the landlord. 

(2) The opposite parties nos. 1 and 2 were the 
landlords. They alleged that they were the 
owners of the said land and had been in right¬ 
ful possession of the same. They had given por¬ 
tions of it for cultivation to other parties. There 
were, however, certain proprietary groves of 
theirs on this land in which grass used to grow, 
and the applicants used to graze their cattle in 
the said groves. 

(3) After the parties were summoned in the 
case, written statements were filed by them, and 
a large amount of evidence was adduced on be¬ 
half of both of them. After the conclusion of 
the entire evidence, the learned Magistrate 
passed a short order on 16-5-1951, to the 
following effect 

“From the evidence on the record I am unable 
to satisfy myself as to which of the party was 
in possession of the subject of dispute when 
order of attachment and notice u/s. 145, 
Cr. P. C. was ordered. The subject of dispute 
shall, therefore remain attached until a com¬ 
petent Court has determined this question of 
possession between the two parties. The atta¬ 
ched property shall remain in the custody of 
present supurdar till a receiver is appointed 
by the competent Court.” 

It may be mentioned that he had appointed the 
applicants as supurdars of the said property. 

(4) The second parties went up in revision 
against the said order, and the learned Sessions 
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Judge of Lucknow has recommended that the 
order in question be set aside. 

(5)Having heard the learned Counsel appear¬ 
ing for the parties, I am of opinion that this 
reference must be accepted. A perusal of the 
record indicates that the parties had adduced 
voluminous evidence in the case. The parties had 
produced not only oral evidence but also docu¬ 
mentary evidence in support of their cases. The 
order of the Magistrate is too cryptic. It does 
not indicate that he had made any serious att¬ 
empt to apply his mind to the facts of the case. 

In proceedings under S. 145, Criminal P. C., the 
Court should first make every attempt to come 
to a conclusion on the merits of the case with 
a view to ascertain which of the contesting part¬ 
ies is actually in possession. It is only when he 
finds the evidence equally balanced, and is un¬ 
able to make up his mind, that he is absolved 
of the responsibility of coming to a definite con¬ 
clusion in the matter. There is nothing in the 
order of the Magistrate to indicate that he found 
the evidence equally balanced. In fact, there is 
no reference to any evidence whatsoever in the 
order of the Magistrate. There should be some 
reasons in the order of the Magistrate to indicate 
the grounds as to why he found it impossible to 
come to any definite conclusion in the matter. 
Such grounds are clearly wanting in the impu¬ 
gned order. The order itself need not be long, 
but it should contain sufficient material to indi¬ 
cate to the revisional court that the Court of 
enquiry had applied its mind to the case, and 
had made a genuine attempt to give a decision 
in the matter, and, in spite of it, had found itself 
unable to come to any definite conclusion in 
favour of either party, and hence it was taking 
action under S. 146, Cr. P. C. 

(5a) The only case cited by the learned Counsel 
for the first parties which can have an application 
to the facts of the present case is that reported 
in — ‘Kanai Lai v. Hyder Ali Khan’, 
A. I. R. 1923 Cal 483 (1) (A). .In that 
case, their Lordships of the Calcutta High Court 
held that it was impossible to lay down a hard 
and fast rule when a High Court should inter¬ 
fere on the grounds of the brevity of an order 
passed in a proceeding under S. 146, Criminal 
P. C. I am in entire agreement with the proposi¬ 
tion of law laid down therein. I am. however, of 
opinion that this was not a case in which a bnet 
order of the type passed by the Magistrate 
would be a proper order. The case was a highly 
contested one, & a good deal of evidence both 
documentary and oral was adduced by the par¬ 
ties In such a case the order should contain 
some reasons to indicate that the Magistrate 
had applied his mind to it, and had not shirk¬ 
ed his responsibility in the matter. 

(6) I accordingly accept this reference and set 
aside the order passed by the learned Magi¬ 
strate. The file of the case should be sent to the 
District Magistrate concerned to be forwarded to 
any Magistrate competent in law to dispose of 

B/ICSB. Reference accepted 

A.I.R. 1953 ALL. 752 (Vol. 40, C. N. 371) 

DESAI J. 

Chhedi, Applicant v. The State. 

Criminal Reference No. 352 of 1952, D/- 
17-4-1953. 

(a) U. P Panchayat Raj Act (26 of 1947), 
S. 52(1) (a) — "Valae of stolen property”. 


The words ‘with reference to an offence 
under S. 411, Penal Code’ mean the value 
of property recovered from accused and not 
the value of the total property stolen. 
Such property of less than Rs. 50 in value 
— Panchayati Adalat has exclusive juris¬ 
diction to try the case. (Para 2) 

(b) Penal Code (1860), S. 411 — Stolen 
property. 

Accused can be said to have commit¬ 
ted offence under section in respect of 
only the property recovered from him. 

In a case under the section Court is not 
concerned with rest of property stolen 
and which has not been recovered from 
the accused. * (Para 2) 

Anno: Pen. Code, S. 411 N. 4. 

ORDER: This is a reference by the Sessions 
Judge of Allahabad, who recommends that 
the order of a Magistrate transferring the 
case to a Panchayati Adalat be set aside and 
that he be directed to try the case himself. 
After hearing the case the learned Magistrate 
came to the conclusion that the offence made 
out against the accused was punishable only 
under S. 411, Penal Code and that the value 
of the stolen property said to have been recover¬ 
ed from his possession was less than Rs. 50. 
He, therefore, thought that the offence was 
within the exclusive jurisdiction of a Pancha-- 
yati Adalat and accordingly transferred it to 
the Panchayati Adalat having jurisdiction. 

(2) Property worth more than Rs. 50/- was 
stolen though only property worth less than 
Rs. 50/- has been recovered. The learned 
Sessions Judge is of opinion that the value 
within the meaning of S. 52(1) (a), Pancha¬ 
yat Raj Act is the value of the property stolen 
and not that of the property recovered. If 
the case is of theft, then certainly the value 
of the total property stolen is the criterion; 
if it does not exceed Rs. 50/- the case must 
be tried by a Panchayati Adalat. But the 
case is of S. 411, Penal Cede the value of 
the recovered property (i.e. the property that 
was found in possession of the accused) is 
the criterion and not the value of the total 
property stolen. In S. 411, Penal Code the 
Court is only concerned with the property 
that has been recovered; it is only in respect 
of that property that the accused is said to 
have committed an offence. The Court is not 
at all concerned with the rest of the property 
which has not been recovered. The Court has 
nothing to do with the offence of theft; it is 
not making anv enquiry into the theft at all, 
it is only making an enquiry into the poss;es- 
sion of stolen property. Therefore, the words 
"the value of stolen property mean, wun 
reference to an offence under S. 411, Fenai 
Code, the value of the stolen Property ini res¬ 
pect of which the offence under S. 411, re™ 
Code is said to have been committed As the 
value of the property said to have been re¬ 
covered from the possession of the accused was 
less than Rs. 50/- the learned Magistrate 
rightly held that the case was exclusively 
triable by a Panchayati Adalat. His order r, 
therefore, 7 correct and the reference is rejected. 

C/M.K.S. Reference rejected. 
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I R. 1953 ALL. 753 (Vol. 40, 

MALIK C. J. AND AGARWALA J. 

Jit Bahadur Singh, Applicant v. The State. 
Criminal Revn. No. 976 of 1951. D/- 14-7-53. 
t (a) Criminal P. C. (1898), Ss. 110, 118 and 

123 _ Order under — Applicability of Art. 22, 

Constitution of India — (Constitution of India, 

Art. 22). , . 

The detention to which the clauses of 
Art 22 apply is made otherwise than by 
an order of a Court. Article 22 has there- 
fore no application to an order made under 
Ss. 110, 118 and 123, Criminal P. C and 
the said sections have not been rendered 
void by Art. 22. (Paras 4 and 7) 

Anno: Criminal P. C., S. 110 N. 2; S. 118 N. 1; 

S. 123 N. 2. 

(b) Criminal P. C. (1898), Ss. 110, 118 and 
123 — Magistrate ordering that person con¬ 
cerned should furnish security and execute 
bond or, in alternative, go to jail for one year 
— Order is not bad in law. (Paras 8 and 9) 

Anno: Criminal P. C., S. 118 N. 1; S. 123 N. 5. 

P. C. Chaturvedi, for Applicant; Advocate 
General, for the State. 

CASES CITED: 

(A) (’51) AIR 1951 All 718: 52 Cri LJ 1251 
<B) (’53) AIR 1953 SC 10: 1953 Cri LJ 180 
(SC) 

(C) (’50) AIR 1950 All 562: 52 Cri LJ 1282 

AGARWALA J.: This is an application in 
revision against an order directing the applicant 
Jit Bahadur Singh to furnish two sureties in 
Rs. 200/- with a personal bond in the like 
amount and to be of good behaviour for one 
year and to undergo one year’s rigorous im¬ 
prisonment in the event of his failure to execute 
the bond and to furnish the sureties. The 
applicant was tried under S. 110, Criminal P. C. 
on the ground that he possessed a bad repu¬ 
tation in the vicinity of his village and had 
no ostensible means of livelihood. Notice under 
S. 110 read with S. 112, Criminal P. C., was 
issued to the applicant. A large number of 
witnesses were examined on behalf of the pro¬ 
secution. They deposed that the applicant was 
by habit a thief and a house-breaker and was 
known as such in his locality. He was suspected 
and named in several crimes. The accused also 
examined a large number of witnesses, but the 
learned Magistrate preferring the prosecution 
evidence to the defence evidence passed the 
order set out above against the applicant. The 
applicant appealed to the learned Sessions 
Judge but was unsuccessful. 

(2) In this revision application two points 
have been urged before us. In the first place, 
it has been urged that Ss. 110, 118 and 123, 
Criminal P. C., under which action has been 
taken against the applicant have become void 
as they are contrary to the provisions of Cls. 
(4) to (7) of Art. 22 of the Constitution. 
Section 110 enables a Magistrate mentioned in 
4 that section, who has received information that 
any person within the local limits of his juris¬ 
diction is by habit a robber, house-breaker, 
thief or forger etc. to require such person to 
show cause why he should not be ordered to 
execute a bond, with sureties, for his good 
behaviour for such period, not exceeding three 
years, as the Magistrate thinks fit to fix. 

Section 118 directs that if, upon such inauiry, 
it is proved that it is necessary for maintaining 
1953 A11./95 & 96 


N T72) good behaviour that the person in respect of 


whom the inquiry is made should execute a 
bond, with or without sureties, the Magistrate 
shall make an order accordingly. Section 123 
provides that if any person ordered to give 
security under S. 118 does not give such secu¬ 
rity on or before the date on which the period 
for which such security is to be given com¬ 
mences, he shall be committed to prison.. 

until such period expires or until within such 
period he gives the security to the Court or 
Magistrate who made the order requiring it. 

The applicant’s contention is that when the 
applicant is detained for not providing the 
necessary sureties and for not executing the 
necessary bond which he is called upon to do 
under S. 118, he is, in effect, undergoing pre¬ 
ventive detention, and since such preventive 
detention may be for one year or even up to 
three years, it is in violation of Art. 22 (4) of 
the Constitution which provides for detention 
not exceeding three months except in certain 
cases with which we are not concerned. Fur¬ 
ther, the Court acting under Ss. 110, 118 and 
123 does not comply with the formalities pre¬ 
scribed by that Article in regard to preventive 
detentions. In support of his contention Mr. 
P. C. Chaturvedi, learned counsel for the 
applicant, has relied upon the judgment of our 
brother Desai J. in the case of — ‘Deodat Rai 
v. State’, AIR 1951 AU 718 (A) decided by a 
bench of this Court, in which the learned Judge 
expressed an opinion that detention in the 
circumstances similar to those described above, 
is preventive detention. 

(3) Article 22 deals with the arrest and 
detention of a person. Clause (1) of Art. 22 
lays down that after a person is arrested, he 
must immediately be informed of the grounds 
of his arrest and that he should not be denied 
the right to consult, and to be defended by 
a legal practitioner of his choice. Clearly the 
arrest and detention of a person contemplated 
by the clause must be before he is tried in a 
Court of law. The same implication is contained 
in Cl. (2)—a person who is arrested and 
detained in custody is required to be produced 
within twenty-four hours of his arrest before 
the nearest Magistrate. Clause (3) is an excep¬ 
tion to clauses (1) and (2). One of the excep¬ 
tions is in the case of a person who is arrested 
or detained under any law providing for pre¬ 
ventive detention. Therefore preventive deten¬ 
tion spoken of here is arrest and detention 
before being produced before a Magistrate or 
tried in a Court of law. 

Then follow clauses (4), (5), (6) and (7) lay¬ 
ing down the basic law for preventive deten¬ 
tion. Clause (4) lays down that the preventive 
detention shall not be for a period longer than 
three months, except in two cases, first when 
an Advisory Board consisting of persons who 
are qualified to be appointed as Judges of a 
High Court has reported before the expiration 
of the said period of three months that there 
is in its opinion sufficient cause for such deten¬ 
tion, and second when a law made by Parlia¬ 
ment authorises the detention beyond a period 
of three months. Clause (5) provides that the 
grounds of detention shall be communicated to 
the detenu and an opportunity of making a 
representation against the order of detention 
shall be given to him as soon as possible. 
Clause (6) provides that the authority making 
the order of detention need not disclose facts 
which he considers to be against the public 
interest to disclose. 
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Both these clauses clearly indicate that pre¬ 
ventive detention there spoken of is detention 
otherwise than by order of Court without any 
judicial enquiry. Preventive detention of the 
kind mentioned in Art. 22 is quite different and 
distinct from measures which may be ordered 
by way of prevention of crimes under Chapter 
VIII, Criminal P. C. These measures consist of 
(a) taking security for keeping the peace when 
a person is convicted of a crime—S. 106, (b) 
taking security for keeping the peace when 
there has been no conviction—S. 107 and (c) 
taking security for good behaviour — S. 103 
This may be from three different kinds of 
persons: ( 1 ) persons disseminating seditious 
matter—S. 108 , ( 2 ) vagrants and suspected per¬ 
sons—S. 109, and (3) habitual offenders — 
S. 110. 

All these provisions deal with cases in which 
an order has to be made by a Magistrate for 
sufficient reasons which are proved to his 
satisfaction upon an enquiry duly held by him 
as a Court of law. Indeed the provisions of 
Chapter VIII, Criminal P. C. do not contemplate 
detention in the first instance. In the first 
instance security for keeping the peace of being 
of good behaviour is demanded and detention 
is (ordered only when security is not furnished. 
It is true that an order for furnishing security 
may be passed before an order for arrest and 
preventive detention governed by Art. 22 of the 
Constitution is made, and the mere fact that 
security is first demanded and detention is 
ordered only when it is not furnished will not 
make the order of detention anything other 
than an order of preventive detention to which 
Art. 22 will apply. 

But the main distinction, as we have already 
observed, between the preventive detention 
under Art. 22 and the preventive detention 
which is ordered on the failure of furnishing 
security under Chapter VIII. Criminal 
P. C.. lies in this that the order in the latter 
case is made after full investigation by a 
Magistrate sitting as a Court of law in which 
full opportunity is offered to the person con¬ 
cerned to appear and defend himself by counsel 
and prove his case. 
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tion. In this respect he differed from the oDin 

ion cf Daya! J. expressed by him in_ 'Ha™! 

Singh v. State’, AIR 1950 All 562 (C) thaf^H 
detention under S. 123-A, Criminal P. C was 
punitive and not preventive. as 

( 7J It may be that the detention ordered as 

S r m U CrimfnSrP 1 r furnish U sec urity under 
s>. 1-3, Criminal P. C„ may be described as 

preventive detention rather than punitive detec¬ 
tion This coos not, however, conclude the 
matter and it does not follow that the preven- 
tive detention ordered under S. 123, Cr P c 

I s °V\ e f-? ie ,., nature as Preventive detention 
to which Art. 22 applies. We are, therefore, of 
opinion that Art. 22 of the Constitution has no 
application to an order made under Ss 110, lifi 
and 123, Criminal P. C., and the said sections 
nave not been rendered void by Art. 22. 

(8) The second point raised by the learned 
counsel for the applicant is that the order of 
the learned Magistrate that the applicant should 
either furnish the security and execute the 
bond or, in the alternative, go to jail for one 
year is bad in law. 

(9) His contention is that such an order, 
framed in the alternative, cannot be oassed 
under the provisions of Section 110, Cr.‘P. C. 
According to him an order for commitment to 
prison can only be passed at a later stage and 
in a separate proceeding by the Magistrate 
under the provisions of S. 123 of the Code of 
Criminal Procedure. We see no force in this 
contention either. When security is not fur¬ 
nished as directed by the Magistrate, the order 
of detention is made without any further 
enquiry. Therefore if the Magistrate in his order 
demanding security adds that if security is not 
furnished the person concerned will have to 
be sent to prison, he is merely issuing a warning 
to him which does not prejudice him at all. 
Before he is taken into custody on his failure 
to furnish security, the Magistrate will no doubt 
pass a fresh order under S. 123. 

(10) In the result the application is dismis¬ 
sed. 

A/V.R.B. Application dismissed. 


(4) This view finds support from a recent 
decision of the Supreme Court in — ‘the State 
of Punjab v. Ajaib Singh’, AIR 1953 SC 10 (B). 
This was a case under the Abducted Persons 
(Recovery and Restoration) Act, 1949 and the 
Court had to consider the nature of detention 
under Article 22. It was held that the detention 
dealt with in clauses (1) and (2) of Art. 22 
does not refer to detention pursuant to a 
warrant issued by a Court of law. We are of 
opinion that the detention to which the other 
clause^ of Art. 22 apply is also made otherwise 
than by an order of a Court. 

(5) In — ‘AIR 1951 All 718’ (A) an order 
for furnishing security to be of good behaviour 
was passed against a person under the provi¬ 
sions of S. 3 (1) (a) (i) of the U. P. Prevention 
of Crimes (Special Powers) (Temporary) Act. 
No. 5 of 1949. The provisions of the Act were 
analogous to S. 110. Criminal P. C., but more 
drastic in their nature. 

( 0 ) The argument cn behalf of the Crown in 
that case was that it was punitive detention 
because the order of detention was made on 
disobedience of the order to furnish security, 
hut Desai J. repelled this contention and held 
that the order was rot by way of punitive 
detention but was by way of preventive deten- 
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ASTHANA J. 

Hari Ram, Appellant v. The State. 

Criminal Appeal No. 1089 of 1950, D/- 2-5- 
1953. 

Criminal P. C. (1898), Ss. 234 and 235 — 
Applicability. 

Where the accused committed two 
offences under S. 436, Penal Code, by 
setting fire to houses of two different per¬ 
sons shortly one after the other, he can be 
tried jointly for the two offences either 
under S. 234 or under S. 235, Criminal 
P. C. (Para 2) 

Anno: Cr. P. C., S. 234 N. 6, 7 and 8; S. 235 
N. 2. 

B. S. Darbari, for Appellant; A. G. A., for * 
the State. 

JUDGMENT: Hari Ram appellant was tried 
separately for two distinct offences under S. 436. 
Penal Code, for setting fire to the houses of Nirot: 
and Mawasi on 13-1-1950, at about 4 A.M. in vil¬ 
lage Lakhanpur, police station Hari Parbat, dis- 
trict Agra. He was sentenced for these offences 
by the learned Additional Sessions Judge of Agra 
to five years' rigorous imprisonment and a fine of 
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Rs. 500 /- and. in default of .payment of fine^o -d^at^RM. 

one year's were the prosecution that this delay was due to the 

sentences of imprisonment in bo fact t * nat the appsiiant made resistance while he 

made concurrent onn - T was being taken to the ‘thana’. Considering the 

(2) Before dealing with these two» appeals ■, i fact that the ‘thana* was only seven mUes from 

would like to point out tnat the observatwn or tne ^ piacc of occurrence and that the occurrence 

learned Sessions Judge that the two onences. t0Qk p!ace at 4 in the morning, there can be no 

which appeared to have been committed aur no doubt that there has been great delay in making 

the same course of transaction according: to in- the First Information Report. Iam not satisfied that 

prosecution case, could not be tried to* i .ner is the explanation offered for the delay is reasonable, 

not correct. According to S. 234, i c ^ somewhat improbable that when the accused 

when a person was accused of mere onen^cs nun wfts be[ng taken t0 the . thana . by 3 or 4 arsons, 
one of the same kind committed within ttie spM he ^ in a position to offer resistance to them. 

of twelve ' months f ^ ) ? 1 h ! l n L a '4ed with a^d tr'ed (7> It was next contended that the prosecution 

envnunbero^rh oVnces rot case was somewhat Improbable. (After discussion 

eWinrSlSe ?n SSK ttS can" “be no of the entire evidence his Lordship concluded as 

doubt that, in this case, the two offences of follows.) . 

arson were committed shortly one after the other ( 8 » Considering tne entire evidence on the le- 

and in view of the above provision, both of them cord, it appears that the prosecution have not 

could be tried at one trial. Section 235, Criminal been able to make out any motive for the appel- 
P c. provides: lant t0 set fire t0 ‘chhappars* of Niroti and 

“235(1) — If, in or.e series of acts so connected Mawasi. The prosecution evidence is full of irre- 

together as to form the same transaction, more gularities and the prosecution witnesses, who have 

offences than one are committed by the same deposed to about the burning of the chhappars, 

person, he may be charged with, and tried at one are only chance witnesses. In my opinion, the 

trial for every such offence." prosecution case has not been satislactorily proved 

Even, according to this provision, the appellant against the appellant. 

could have been tried for bath the offences at one (9) As a result. I allow these appeals and set 

trial and two separate trials were not necessary. aside the conviction and sentence of Hari Ram 

m Ac th* evidence in both those cases is com- appellant. He need not surrender to his bail. His 


!doubt that, in this case, the two offences of iouows.) 

arson were committed shortly one after the other ( 8 » Considering Lie enure evidence on t 

and in view of the above provision, both of them cord, it appears that the prosecution ha' 

could be tried at one trial. Section 235, Criminal been able to make out any motive for the 

P C. provides: lant t0 set fire t0 1* e ‘chhappars' of Nirc 

“235(1) — If, in one series of acts so connected Mawasi. The prosecution evidence is full < 

together as to form the same transaction, more gularities and the prosecution witnesses, wh 

offences than one are committed by the same deposed to about the burning of the chh; 

person, he may te charged with, and tried at one are only chance witnesses. In my opinio 

trial for every such offence." prosecution case has not been satislactorily 

Even, according to this provision, the appellant against the appellant, 
could have been tried for bath the offences at one (9) As a result. I allow these appeals a 

trial and two separate trials were not necessary. aside the conviction and sentence of Har 

(3) As the evidence in both those cases is com- appellant. He need not surrender to his bj 
mon, I propose to decide both the appeals to- baid bonds are disenarged. 

gether by one judgment. C/K.S.B. Appeal allowed. 

(4) It appears that Hari Ram appellant and one _ 

Bhanwar Singh had joint cultivation in village 

Lakhanpur and there was some dispute between A j R 1953 AL ^ # 755 (y 0 l. 49 q n 
fthem on 12-1-1950. at about sunset over the divi- /innrvnw unarm 

sion of ‘gur\ but this dispute was settled at that (LUWiNUW 

time on the intervention of some people. At about MISRA J. 

9 P.M. the same day, the appellant went to the Dayal Das. Applicant v. Smt. Sushila 
house of Niroti who is the uncle of Bhanwar Opposite Party. 

Singh and beat him, his wife and Bhanwar Singh Appln. No. 232 of 1950, D/- 20-2-1951. 
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MISRA J. 

Dayal Das. Applicant v. Smt. Sushila Dc-vi, 


Singh and beat him. his wife and Bhanwar Singh Appln. No. 232 of 1950, D/- 20-2-1951. 
with lathis. Ram Chandra and Mawasi intervened R „ n . TT p 

in this fight and thereupon the appellant r . . P A„wm D ? 5 \^# 

threatened Mawasi and Niroti with setting fire to {J . n ‘ ro1 ® f JJStf ^ ijMf 

their houses. Next morning at about 4 the appel- . Fal,ure to make deposit 

lant first went to the house of Niroti and set fire "Lnm time imect. 


to his 'Chappar' with a match stick. Niroti was, Failure to make the deposit of the 
at that time, sleeping in the room behind the amount mentioned in the notice renders a 

Chhappar. He woke and saw the appellant tenant’s objections unentertainable and 

setting fire to his chappar with a match stick. that being so, sub-s. (5) comes into opera- 

He raised an alarm and several persons reached tion. There is no provision either in the 

there and extinguished the fire. The appellant Act or elsewhere which wculd justify an 

ran away but was given a chase and was ulti- order for affording another opportunity to 

mately caught. It is further alleged that while the tenant to make the deposit in order to 

he was running away, he set fire to the chappar of have his objections heard. The Court has 

Mawasi. After being arrested, he was taken to no jurisdiction to grant extension of time 

the police station Hari Parbat which is at a for payment of the deposit beyond the 

distance of seven miles from the place of occur- period specified in the notice and further 

rence & there he was handed over to the police & in view of sub-s. (5) the Court must make 

a report was made by Niroti about the occurrence. an order for payment by the tenant of the 

After the report, the police went to the place of costs of the application and its omission 

occurrence and saw that the 'chhappars' of Niroti to do so is unwarranted. (Para 3) 

\ and Mawasi were burnt, R. b. Bisaria, for Applicant; S. D. Misra 

(5) The defence of the accused was that he had and P. S. Duvedi, for Opposite Party, 
been falsely implicated in the case on account of ORDER: These two revision applications are 
a dispute between him and Bhanwar Singh over directed against an order passed by the learned 
the payment of the price of his share of the pro- Munsif, North Lucknow, under section 7-B, U. P. 


duce. He denied that he set fire to the 'chappars* 
of Niroti and Mawasi, as alleged by the prosecu¬ 
tion. 


(Temporary) Control of Rent and Eviction Act 
(m of 1947). The order relates to a house situate 
on No. 1, Jagat Narain Road and occupied by 


( 6 ) It was contended on behalf of the appellant Dayal Das, a refugee from Sind. The house was 

that there was great delay in making the First allotted to the aforesaid tenant on 29-4-1949, un- 

Information Report and this fact indicated that der S. 7(1)(a) of the Act. On 30-9-1950, Srimati 

it had been made after deliberation and consulta- Sushila Devi, purporting to act as a landlord ap- 

tmn. As already stated above, the report was plied to the learned Munsif for issue of notice to the 
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teuant under sub-s. 3 of section 7-B calling upo.i 
him to pay arrears of rent amounting to Rs. 1625/- 
at the rate of Rs. 125/- p.rn. from 29-8-1949, till 
29-9-1950. The application contained the particulars 
enjoined by sub-section (2Ka). It was verified in 
the ordinary way and the learned Munsif issued 
the notice prayed for. The rent was not deposited 
within the time specified. 

The tenant, however, attempted to file objec¬ 
tions regarding the maintainability of the appli¬ 
cation by Sushila Devi and the rate of rent claimed 
by her but, in view of the proviso to sub-section (7i 
which says: 

“That the tenant shall not be pennitted to file 
any objections unless he has deposited in Court 
the amount mentioned in the notice” 
the learned Munsif refused to consider them. He, 
nevertheless, satisfied himself by reference to the 
municipal assessment list that Sushila Devi is the 
real landlord and was, therefore, entitled to the 
aid of S. 7-B of the Act, But instead of ordering 
the tenant’s eviction and directing him to pay the 
costs of the application as he should have done 
in view of sub-section (5) the learned Munsif 
gave the tenant ten days from the date of his 
order for paying the sum of Rs. 1625/- if he 
desired his objections to be entertained and order¬ 
ed that if the tenant failed to deposit the amount 
within the period stated, the application would 
be treated as unopposed and an order for the evic¬ 
tion of the tenant would be issued under S. 7-B. 
sub-section (5). Both the tenant and the land¬ 
lord are dissatisfied with the aforesaid order and 
they have com* up to this Court by way of revi¬ 
sion under S. 115. C. P. C. 

(2) On behalf of Dayal Das, an attempt is made 
by his learned counsel to persuade me to look into 
the grounds of objection and to determine whether 
or not the rate of rent claimed is the proper rent 
and further whether Sushila Devi is the real land¬ 
lord. It has already been stated that the condi¬ 
tion upon which the tenant’s objections against 
the notice could be entertained has not been com¬ 
plied with inasmuch as the sum of Rs. 1625/- was 
not deposited by him. It is, therefore, no’, possi¬ 
ble to consider the objections on merits. 

(3) On behalf of the landlord it is contended 
that the learned Munsif had no jurisdiction to 
grant exteasion of time for payment of Rs. 1625/- 
beyond the period specified in the notice and 
further in view of sub-section (5) which manda¬ 
tory enjoins that on the failure of the tenant 
to make the deposit or to file objections, the Court 
must make an order for payment by the tenant ol 
the costs of the application his omission co do so 
Is unwarranted. The argument, in my opinion, is 
sound. Failure to make the deposit of the amount 
mentioned in the notice renders a tenants objec¬ 
tions unentertainable and that being so. it must 
be held that sub-section (5) came into operation. 

That sub-section provides: 

'Where the tenant has been duly senred with it e 
notice under sub-section (3) but has Jailed to 
deposit the amount mentioned wrthin the time 
allowed therein, and he does not file any o)jc>- 
tion, the Munsif shall, notwithstanding any¬ 
thin!? in the Transfer of Property Act. 183-, 
make an order directing that the tenant be evtv 
ted from the accommodation and pay the costs 

" % "SPgSm either In the Act or else- 
Sefe which would justify an order for affording 

Si 33£ E£ lUe 

order passed by the Court below is. therefore, set 

,aS (4)'The result is that S. ii 5 -Application No. 38 of 
1951 Is allowed and S. 115 -Application No. 232 of 
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1950 is dismissed. Dayal Das shall be evicted 
from the accommodation and he shall pay th» 
costs of the application to the landlord. Having 
regard to the circumstances of this case, the costs 
of this Court shall be borne by the parties them¬ 
selves. The stay order dated 15th November. 1950, 
is discharged and Civil Miscellaneous Application 
No. 1418 of 1950, is dismissed. 

B/DJi. Order accordingly. r 
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AGARWALA AND CHATURVEDI JJ. 

Sujan Singh and others, Appellants v. Lochan 
Singh and others, Respondents. 

First Appeal No. 545 of 1944, D/- 15-7-1953. 

(a) Debt Laws — U. P. Encumbered Estates 
Act (25 of 1934), S. 11 (2) — Scope. 

Section 11 (2) does not say that the 
claimant must have a right on the date on 
which a notice under S. 9 is published in 
the official Gazette. All that the section 
requires is that the claim to be made before 
the Special Judge must be filed within a 
period of three months from the date of 
the publication of the notice. (Para 1) 

(b) Debt Laws — U. P. Encumbered Estates 
Act (25 of 1934), S. 11 (2) — Object. 

The object of S. 11 (2) is that the Special 
Judge may determine what properties 
belonging to the landlord-applicant are 
available for the satisfaction of the claims 
against him. (Para 1) 

J. Swarup, for Appellants; Dr. N. P. Asthana 
and K. B. Asthana. for Respondents. ^ 

AGARWALA J.: An application under S. 4, 
Encumbered Estates Act was made by Thakur 
Sujan Singh and his sons on 17-4-1936, and a 
written statement was filed by them before the 
Special Judge on 16-8-1936. In this written 
statement they claimed the property in dispute 
in the present proceedings to belong to them. 
In due course notices under S. 9 were published 
on 23-12-1936. A claim under S. 11 of the Act 
was filed by Srimati Dhan Kunwar in respect 
of the property in dispute cn the allegation that 
the property originally belonged to Kehri Singh, 
her husband, that upon his death it was in¬ 
herited by her as a Hindu widow, that it was 
sold in execution of a decree against her and 
purchased ‘benami’ by Girwar Singh, father of 
Sujan Singh, appellant, that she paid the auction 
price and that she had been throughout in 
possession of the property. _ . 

Before the objection could be decided Smt. 
Dhan Kunwar died on 12-10-1940, leaving 
Lochan Singh, a reversioner of Kehri Singh, un 
26-10-1940, Lochan Singh filed a claim before 
the Special Judge and his case was that in 
addition to the ground taken by Smt. Dhan 
Kunwar that the property was P u ^nasea 
•benami’ by Girwar Singh, ‘here was another 
ground on which his claim should be decreed, 
namely, that Smt. Dhan Kunwar was mere y a 
life estate holder, and even if Girwar Singn 
purchased anything, he purchased merely tne 
life estate of Dhan Kunwar, and £s right came 
to an end on the death of Smt. Dhan Kunw 
and the property reverted to the .revetsoneof 
Kehri Singh, that is. Lochan Singh elaima 

Sujan Singh and his sons’ reply'dming the 
Dhan Kunwar had become unchaste dunng 
lifetime of her h u fband, and therefore, d t 
inherit the property under the Hindu ia\ , 
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that since she remained in possession of the 
property for over 12 years, she acquired an 
absolute interest therein and in execution sale 
against her the absolute interest in the property 
was purchased by Girwar Singh. Sujan Singh 
also pleaded that Lochan Singh, in any case, 
had no ‘locus standi’ to come in and file an 
objection under S. 11, Encumbered Estates Act, 
because he had no title to the property on the 
date of publication in the gazette under S. 9. 
It may be mentioned that Lochan Singh’s claim 
having been made more than three months 
after the notice had been published in the 
Gazette under S. 9, he made an application for 
the extension of time on the ground that he 
could not have made the objection earlier. This 
application was allowed by the learned Special 
Judge. 

Ultimately he also allowed the claim of 
Lochan Singh and declared that the property in 
dispute was not liable to be attached and sold 
in satisfaction of the claims against Sujan 
Singh and others—landlord-appellants before 
us. Sujan Singh and others have now come up 
in appeal against his order and the only ques¬ 
tion raised by the learned counsel for the 
appellants is that Lochan Singh could not 
maintain an independent claim in the Court 
below. The contention of the learned counsel 
is that in order to maintain a claim under S. 11 
the claimant must be entitled to the property 
on the date of the publication of the notice 
under S. 9, and that any person who was not so 
entitled cannot file an objection under S. 11, 
though he may file a separate suit to establish 
his right to the property. Section 11 runs as 
follows: 

"11 (2) Any person having any claim to the 
property mentioned in such notice shall 
within a period of three months, from the 
date of the publication of the notice in the 
official gazette make an application to the 
Special Judge stating his claim and the Spe¬ 
cial Judge shall determine whether the pro¬ 
perty specified in the claim, or any part 
thereof, is liable to attachment, sale or mort¬ 
gage in satisfaction of the debts of the 
applicant.” 

Learned counsel says that the words “within a 
period of three months” is a period of limitation 
and shows that the objector must have a sub¬ 
sisting claim on the date when the period of 
limitation commences to run, and that, therefore, 
any person who had no such right on that date, 
is not entitled to maintain an objection under 
that section. In our opinion, this contention 
is not sound. The section does not say that the 
claimant must have a right on the date on 
which a notice under S. 9 is published in the 
official gazette. All that the section requires is 
that the claim to be made before the Special 
Judge must be filed within a period of three 
months from the date of the publication of the 
notice. There is neither reason nor authority 
for reading into the section something that is 
not there. 

* The object of the section is that the Special 
Judge may determine what properties belong, 
ing to the landlord-applicant are available for 
the satisfaction of the claims against him. If 
the landlord-applicant had a claim to a parti¬ 
cular property on the date on which his appli¬ 
cation under S. 4 of the Act is transferred to 
the Special Judge, but his title is lost before 
the Special Judge makes a declaration under 
S- 11, it is obvious that the property ceases to 
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be available for the satisfaction of the claims 
against him. 

No doubt, the landlord-applicant’s title to any 
property which belonged to him on the date on 
which his application under S. 4 of the Act 
was transferred by the Collector to the Special 
Judge cannot cease by transfer ‘inter vivos’ 
because that is prohibited under S. 7. But his 
title to the property may cease in other ways. 
For instance, if his title was not absolute but 
limited in duration of time, or was subject to 
defeasance upon the happening of a contingency, 
the time may well expire, or the contingency 
may happen after the aforesaid date. It is 
conceded that the person who thus obtains title 
to the property may file a suit for the declara¬ 
tion of his title and the property will then not 
be available for the satisfaction of the claims 
against the landlord-applicant. There is no 
reason why the simpler and more expeditious 
remedy provided by S. 11 be not available to the 
claimant. 

(2) There is no force in this appeal. It is 
dismissed with costs. 

B/V.R.B. Appeal dismissed. 


A. I. R. 1953 ALL. 757 (Vol. 40, C. N. 376) 
MALIK C. J. AND V. BHARGAVA J. 
Bishambhar Nath Niranjanlal, Applicant v. 
Commr. of Income-tax, U. P., Lucknow, Respon¬ 
dent. 

Misc. Case No. 7 of 1950, D/- 8-1-1953. 
Income-tax Act (1922), S. 10 (1) — Profits 
from sale of property. 

A, a money-lender, advancing B certain 
loan for constructing bungalow—B mort¬ 
gaging the bungalow to A as security — 
Subsequent sale by B to A of the bungalow 
for principal amount Rs. 38,000/- only — 
Immediately after sale A engaging a broker 
and selling bungalow to C for Rs. 55,000/- 
— Difference Rs. 15,000 excluding brokerage 
held assessable as profits from money- 
lending business. (Para 3) 

Anno: Income-tax Act, S. 10 N. 2. 

G. P. Bhargava, for Applicant; S. C. Das, for 
Respondent. 

CASE CITED: 

(A) (’41) AIR 1941 AU 135: 1941-9 ITR 9 
MALIK C. J.: In this reference under S. 66 
(1), Indian Income-tax Act, the question refer¬ 
red to us for decision reads as follows: 

“Q. Whether, in the circumstances of the case, 
the profits resulting from sale of the bungalow 
in question to Nirwani Akhara, which was 
acquired in the carrying on of the money- 
lending business, was assessable to tax?” 

(2) The assessee, Messrs. Bishambhar Nath 
Niranjan Lai, carried on money-lending busi¬ 
ness and, in the course of that business, had 
lent to one Brij Mohan Vyas certain sums of 
money for construction of a bungalow. The 
bungalow was mortgaged to the assessee for Rs. 
30,000/- as security for the loans advanced to 
Brij Mohan Vyas. Further loans were advanced 
after that mortgage and, on 25-2-1942, it was 
found that the total sum advanced to Brij 
Mohan Vyas amounted to Rs. 38,675/-. A sum 
of about Rs. 10,000/- was found due as interest 
on the amount advanced as loan. On that very 
date, i.e., 25-2-1942, Brij Mohan Vyas sold the 
bungalow to the assessee and the sale-deed 
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purported to be only for Rs. 38,675/-, the capital 
sum advanced, and the claim for payment of 
interest was relinquished. The loan account cf 
Brij Mohan Vyas was thus squared up. Soon 
alter the purchase of the bungalow, the assessee 
employed a broker to sell the bungalow. On 
19-4-1942, the Nirwani Akhara of Allahabad 
entered into an agreement with the assessee for 
purchase of the bungalow and paid the earnest 
money. On 4-5-1942, the sale-deed in respect of 
this bungalow was executed in favour of Nir¬ 
wani Akhara for Rs. 55,000/-. The assessee 
paid Rs. 1,109/- as brokerage and sale expenses 
to the broker engaged by him. After deducting 
the capital amount of Rs. 38,675/- and the 
brokerage etc. amounting to Rs. 1,109/-, the 
Income-tax Officer treated the balance cf Rs. 
15,216/- as profits and added it to the return 
made by the assessee, thus making the total 
taxable income amount to Rs. 18,333/-. The 
assessee’s contention was that this sum of Rs. 
15,216/- was not income made by him in the 
course of business but was in the nature of a 
windfall and was thus not taxable. He went 
up in appeal before the Appellate Assistant 
Commissioner of Income-tax who, after reducing 
the taxable profits by about Rs. 2,000/-, main¬ 
tained the order of the Income-tax Officer in 
other respects. In appeal, the Income-tax 
Appellate Tribunal set out, in some detail, the 
contentions of the assessee and the Income-tax 
Department and, after referring to four cases, 
held that the last case of — ‘Beharilal v. 
Commr. of Income-tax, C. P. and U. P.*, AIR 
1941 All 135 (A), referred to by them, was on 
all fours with the present case. They were, 
therefore, inclined to accept the contention of 
the Department that 

“the profits ultimately resulting from the sale 

of the bungalow to the Akhara were made 

as a result of a scheme of profit making. 

arising out of the money-lending business and 

as such were assessable to tax.’* 

(3) None of the cases referred to in para. 5 
of the appellate order of the Tribunal has much 
relevancy to the question for decision before us 
and it would have been much more satisfactory 
if the Income-tax Appellate Tribunal had set 
out in detail the findings of fact on which their 
conclusion was based. By reason of this defect 
in the appellate order and by reason of further 
defect in the statement of the case, in which 
again the findings of fact were not clearly stated, 
learned counsel for the assessee argued, at seme 
length, that there were no materials on the 
record on which the conclusion could be based 
and nressed for further statement of the case. 
We do not, however, feel disposed to accept 
this request as, in spite of the defective nature 
of the appellate order of the Tribunal, the fol¬ 
lowing facts clearly emerge therefrom: 

(1) That the assessee used to carry on money- 
lending business and, in the course of that 
business, had lent money to Brij Mohan Vyas. 

(2) That the bungalow, which was under 
construction and for which Brij Mohan Vyas 
had borrowed money, was given in security. 

(3) That the amount of loan went on mount¬ 
ing up and reached the figure of Rs. 38.675/- 
which, according to the assessee himself, was 
more than the price of the bungalow and, on 
this sum of Rs. 38,675/-, a further sum cf Rs. 
10,000/- had accumulated as interest. 

(4) That Brij Mohan Vyas transferred the 
bungalow in satisfaction of his total liability. 

. (5) That the assessee immediately on acqui¬ 
sition of the property attempted to sell it to the 


best advantage, and engaged a broker for that 
purpose; and 

(6) that it was not the contention of the 
assessee that he had purchased the bungalow 
by way of an investment of his capital. 

From these facts and from the further fact that 
no explanation whatsoever was given why, if 
the assessee had intended to invest his money 
in the bungalow, it was necessary for him to 
sell it off so soon after the purchase, the income- 
tax authorities were justified in coming to the 
conclusion that the bungalow was acquired in 
the course of the money-lending business with 
the object of its being transferred at the best 
price available in the market so that the 
assessee might not lose on the loan transaction 
entered into with Brij Mohan Vyas and that, 
for the short period that he kept it, it was held 
by him as his stock-in-trade. 

(4) We are, therefore, of the opinion that the 
answer to the question referred to us for deci¬ 
sion must be in the affirmative. The assessee 
must pay costs to the Department which we 
assess at Rs. 300/-. 

B/D.R.R. Reference answered. 


A. I. R. 1953 ALL. 758 (Vol. 40, C. N. 377) 
BRIJ MOHAN LALL J. 

Jagdish Prasad and others, Applicants v. 
Mahadeo, Opposite Party. 

Civil Revn. No. 219 of 1953, D/- 15-7-1953. 
Provincial Small Cause Courts Act 0887), 
S. 17 (1), Proviso — Security bond presented 
beyond 30 days of ‘ex parte’ decree. 

If the security is furnished within 30 days 
of the ‘ex parte* decree, the application for 
setting aside the decree, though in fact 
presented earlier, may also be deemed to 
have been presented on that day and both 
mav be deemed to be within time. But if 
the* security bond is presented after the 
exoiry of 30 days the application must be 
rejected for non-compliance with the pro¬ 
viso. (Paras 3 and 4) 

Anno: Provincial Small Cause Courts Act, 
S. 17 N. 3. 

J. J. Chatterji, for Applicants. 

ORDER: This is an application in revision 
by the defendants under S. 25, Small Cause 

Courts Act. . . . 

(2) An ex parte decree was passed against 
the applicants on 24-10-52 On 7-11-52 they 
presented an application under Order 9, Ruje 13, 
C. P C. for setting aside the said decree. On 
the same day, they presented an application, 
seekin* the court’s permission to file security 
of an° immovable property. Permission was 
given to them to file a security bond hypothecat¬ 
ing immovable property. On 21-11-52 they pre¬ 
sented an unregistered security bond. They 
asked for one month’s extension so that they 
might get the bond registered. The bond v^s 
returned to them on 24-11-52 and they P 
sented the bond, duly registered, oni 8-12-5Z. j 

(3) When the application for setting aside 
the ‘ex parte* decree came up for hearing be * or ® 
the learned Judge the decree-holder raised a 
contention that the requirements of S. 17 of tn~ 
Provincial Small Cause Courts Act had not 
been compiled with. This section requires; that 
before presenting an application for setting 
aside an ‘ex parte’ decree the applicant shou 
seek the direction of the court as to the nature 
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of security he has to furnish and the security 


prescribed by the Court should accompany the 
application for setting aside the ex parte decree. 
There was no compliance with this provision of 
law. Putting strict interpretation on the lan¬ 
guage of this section the application for setting 
aside the ex parte decree could Be rejected on 
the ground that it was accompanied neither by 
cash deposit nor by the security bond. 

But I am alive to the fact that in certain 
reported cases a lenient view has been taken 
and it has been held that if security is fur¬ 
nished within 30 days from the date of the ex 
parte decree, the aforesaid defect may be con¬ 
doned. This view is based on a fiction, viz., 
that the application for setting aside the ex 
parte decree should be deemed to be presented 
on the day on which the security of the nature 
prescribed by the court is actually furnished, 
if the security is furnished within 30 days cf 
the ex parte decree the application, though in 
fact presented earlier, may also be deemed to 
have been presented on that day and both may 
be within time. 

But unfortunately in this case the security 
bond was presented, duly executed on 8-12-52. 
By that date the period of 30 days had expired. 
The unregistered bond as filed on 21-11-52 was 
a worthless paper. If the application is treated 
as having been presented on 8-12-52 it was 
beyond time. It is admitted to have been pre¬ 
sented on the day on which it was actually filed 
or any subsequent day within 30 days of the 
decree it remained unaccompanied by the secu¬ 
rity bond. In the former case there would be 
the bar of limitation and in the latter case the 
provisions of S. 17, Small Cause Courts Act, 
* would remain uncomplied with. In either case 
the application must be rejected. The Court 
had no power to either extend the time of 
presenting the application or of filing the secu¬ 
rity bond. 

(4) The learned counsel for the applicants 
lias referred to S. 47, Registration Act. which 
says that when a document is registered the 
registration takes effect from the date of execu¬ 
tion. In accordance with this principle the 
registration may date back to 21-11-52. But the 
Question still remains whether the applicants 
did, at any stage, present before the court a 
auly executed bond within the period of limita¬ 
tion. Surely they did not do so. In the circum¬ 
stances they did not comply with the require¬ 
ments of S. 17, Small Cause Courts Act. The 
learned Judge was perfectly right in rejecting 
this application on the ground that the require¬ 
ments of the proviso to S. 17 (1), Provincial 
Small Cause Courts Act, had not been com¬ 
plied with. 

/5) I see no force in this revision. It is hereby 
rejected. , 

B/V.R.B. Revision rejected. 


A. I. R. 1953 ALL. 759 (VoL 40, C. N. 378) 
(LUCKNOW BENCH) 

V. BHARGAVA J. 

Nakchhed Singh and others, Plaintiffs-Ap- 
pellants v. Bijai Bahadur Singh and another, 
Defendants-Respondents. 

Second Appeal No. 290 of 1947, D/- 17-4-1953. 

Hindu Law — Succession — Heirs of 

murderer. 


Where persons are claiming the right to 
the property of the murdered person not 
as heirs of the murderers but as being the 
nearest reversioners of the murdered per¬ 
son they are clearly entitled to succeed to 
his property. The mere act of their father 
having committed the murder and having 
thus become disentitled to succeed to the 
property of the murdered person would 
not take away their right which they had 
acquired by birth. AIR 1924 PC 209, Foil.; 
AIR 1942 Mad 277, Rel. on. (Para 4) 

R. B. Chaudhri and Sri Ram, for Appellants; 
M. L. Trivedi, for Respondents. 

CASES CITED : 

(A) (’24) AIR 1924 PC 209: 48 Bom 569 

(B) (’08) 10 Bom LR 149: 32 Bom 275 

(C) (’42) AIR 1942 Mad 277: 201 Ind Ca s 207 

JUDGMENT: This is a plaintiffs* appeal 
arising out of a suit for possession of certain 
property mentioned in the plaint. The facts 
that are either admitted or which have been 
found by the lower Court and are no longer 
questioned in this appeal are that the property 
in suit belonged to one Ram Harakh Singh. In 
the year 1916 Ram Harakh Singh was murder¬ 
ed by Ram Anand Singh and Ram Narain 
Singh, against whom the suit was brought by 
the appellants impleading them as defendants. 
Ram Anand Singh and Ram Narain Singh both 
died during the pendency of this appeal in this 
Court. In their place Bijai Bahadur Singh 
and Ram Pal Singh sons of Ram Anand Singh 
have been substituted as legal representatives. 
They were impleaded as legal representatives 
of Ram Anand Singh and Ram Narain Singh. 
These two respondents, Bijai Bahadur Singh 
and Ram Pal Singh were also impleaded as 
claiming in their own right. When Ram Harakh 
Singh died in the year 1916. he left his widow, 
Abhairaji but no issues. Abhairaji, therefore, 
succeeded to this property as widow’s estate 
and held it until 1933 when she died. On her 
death one claimant to the property in suit was 
Menda a daughter of Ram Harakh Singh and 
Abhairaji but it has been held that under the 
custom prevailing in this family, daughters are 
not entitled to the succession of the property 
of their father and, consequently, Menda’s 
claim to the property was negatived. 

(2) Thereafter the nearest heirs of Ram 
Harakh Singh were the defendants. Ram 
Anand Singh and Ram Narain Singh who had 
murdered him. It has also been found that in 
case Ram Anand Singh and Ram Narain Singh 
be excluded from succession to the property 
of Ram Harakh Singh the nearest heirs claim¬ 
ing under the Hindu Law would be the pre¬ 
sent respondents, Bijai Bahadur Singh and 
Ram Pal Singh and thereafter would come the 
appellants who are more distantly related to 
Ram Harakh Singh than Bijai Bahadur Singh 
or Ram Pal Singh. Since I am concerned only 
with these findings and these findings are not 
challenged in this Court nor can they be 
challenged, it is unnecessary to give the exact 
relationship of the respondents or the appel¬ 
lants with Ram Harakh Singh. T*'*' plaintiffs- 
appellants claim that, since Ram Harakh Singh 
had been murdered by Ram Anand Singh and 
Ram Narain Singh not only Ram Anand Singh 
and Ram Narain Singh are excluded from suc¬ 
ceeding to the property of Ram Harakh Singh 
but even the sons of Ram Anand Singh, who 
are the present respondents, cannot claim to 
succeed to that property. This plea of the 


7G0 Allahabad Nakchhed Singh v. Bijai Bahadur Singh (V. Bkargava J.) 


appellant has been rejected by both the lower 
Courts. The appellants have come up to this 
Court only to challenge this view taken by the 
lower Courts on this plea. 

(3) The learned Judge of the lower Court 
has quoted extensively from the texts of the 
ancient writers on Hindu Law and has tried to 
deduce a principle therefrom in order to apply 
it to this case. In my opinion, it was wholly 
unnecessary to enter into any such learned 
discussion of the texts of Hindu Law. Even the 
learned Judge himself ultimately had to base 
the decision on the interpretation of the princi¬ 
ple laid down by their Lordships of the Privy 
Council in — 'Kenchawa v. Girimallappa’, AIR 
1924 PC 209 (A). In that case, their Lordships 
of the Privy Council considered the argument 
that Hindu Law makes no provision for dis¬ 
qualifying a murderer from succeeding to the 
estate of his victim and held that it was un¬ 
necessary to go into this question. They laid 
down that the principles of equity, justice and 
good conscience would exclude a murderer 
from succeeding to the property of the 
murdered person. The exclusion cf various 
classes of heirs such as an impotent person, 
an outcast, a mad man and an idiot under the 
text of Hindu Law is not necessarily based on 
the principles of justice, equity and good con¬ 
science. In most cases the exclusion is due 
to some disability where the exponents of the 
Hindu Law felt that it would be unjustified to 
allow the property to pass into the hands of 
such a person. In a case where the exclusion 
is sought on the basis of equity, justice and 
good conscience, the principles applied in 
Hindu Law to those other cases would adord 
no comparison. The decision of this case de¬ 
pends almost entirely on the interpretation to 
be put on the view expressed by their Lord- 
ships of the Privy Council in the case cited 
above. 

(4) Their Lordships when giving their deci¬ 
sion enunciate the principle in the following 
words : 

“The murderer should be treated as non¬ 
existent and not as one who forms the stock 

for a fresh line of descent.” 

The argument before me and, it appears, in 
others Courts also where similar cases have 
arisen, has centred round the interpretation of 
the words “who forms the stock for a fresh 
line of descent.” It has been argued that, if 
there is a direct descendant of the murderer, 
he must be treated as belonging to the stock 
of the murderer in his line of descent and, 
consequently, the language used by their 
Lordships of the Privy Council would exclude 
such person from succeeding to the property 
jf the murderer person. This interpretation of 
the words does not appear to me to be justi¬ 
fied. When their Lordships used the words 
“the stock for a fresh line of descent”, I be¬ 
lieve, they meant that the property which is 
the subject-matter of dispute for succession 
should not be treated as belonging to a nucleus 
formed by the murdered person and should 
not pass to those persons who would claim 
succession as descendants of that nucleus. This 
might be put in another way also viz. that the 
property itself should not be treated as stock 
belonging to the murdered person so as to pass 
on in the line of descent of that murderer 
person. The interpretation in either way only 
means that their Lordships intended to exclude 
from succession those persons who claimed 
their title through a murderer, and who would 
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have no title at all unless at one time the pro¬ 
perty in suit became the property of the 
murderer. 

Learned counsel’s argument that the sons, 
who are descended from the murderer in his 
line of descent should be excluded from suc¬ 
cession even though they might be entitled to 
claim the property without any assertion that 
the property at one time had vested in their f 
father who was the murderer, cannot be ac¬ 
cepted as giving the correct interpretation. All 
that their Lordships meant in that case was 
that the property was not to pass to the des¬ 
cendants of the murderer if they claimed the 
property as the heirs of the murderer. There 
was no intention of excluding a person who, 
though he might be the descendant of the 
murderer, did not claim through the murderer 
after treating the property as having once be¬ 
longed to the murderer. This interpretation of 
the words used by their Lordships of the Privy 
Council is the only one that appears to be con¬ 
sistent with the further view expressed by them 
in the next paragraph in which the decision of 
the Bombay High Court in — ‘Gangu v. 
Chandrabhagabai*. 32 Bom 275 (B) was con¬ 
sidered by their Lordships. That was a case 
where the wife of a murderer was held en¬ 
titled to succeed to the estate of the murdered 
man. Their Lordships did not disapprove that 
case and it was not overruled. That case was 
merely distinguished on the ground that the 
wife did not deduce her title through her hus¬ 
band but got a title because of the principle of 
Hindu family law that a wife becomes a mem¬ 
ber of her husband’s gotra, an actual relation 
of her husband’s relations in her own right 
or as it is called in Hindu Law, as a gotraja-* 
sapinda. The wife gets her status in the family 
of her husband simply on account of marriage. 

It is only by virtue of the marriage that she 
acquires the gotra of the husband and the prin¬ 
ciple laid down by their Lordships of the Privy 
Council in approving the decision of the Bom¬ 
bay High Court in that case shows that, even 
if the husband becomes a murderer and the 
wife is not entitled to claim any right to the 
property as if the property had once belonged 
to her husband, she does not lose her status as 
a gotraja-sapinda of her husband and she can 
succeed to the property of the murdered per¬ 
son in the capacity of a gotraja-sapinda. 

The case of the sons of a murderer would be 
no different from the case of the wife- of a 
murderer. The wife becomes a gotraja- 
sapinda by virtue of her marriage with the 
murderer and the fact that the murderer be¬ 
comes non-existent for the purposes of decid¬ 
ing the succession to the estate of the murder¬ 
ed person does not affect the status of the 
wife as a gotraja-sapinda. Similarly the sons 
of the murderer become gotraja-sapindas by 
virtue of their birth as sons of the murderer 
and in case the wife does not lose her status 
as a gotraja-sapinda, there is no reason why 
the sons should lose that status either. In the 
case before me Bijai Bahadur Singh and Rani j 
Pal Singh are claiming the right to the pro¬ 
perty of Ram Harakh Singh not as heirs of 
the murderers, Ram Anand Singh and Ram 
Narain Singh, but as being the nearest rever¬ 
sioners of Ram Harakh Singh. They are clear¬ 
ly entitled to succeed to his property and there 
is nothing at all which would exclude them 
from such succession. The mere act of their 
father, Ram Anand Singh having committee 
the murder and having thus become disentitled 
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to succeed to the property of Ram Harakh 
Singh, would not take away their right which 
they had acquired by birth and which did not 
depend upon the right which Ram Anand 
Singh and Ram Narain Singh lost by commit¬ 
ting the murder. 

This view that has been taken by me is 
clearly in line with the view taken by a learn¬ 
ed single Judge of the Madras High Court in 
— ‘Stanumurthiayya v. Ramappa', AIR 1942 
Mad 277 (C). In that case also the same inter¬ 
pretation was placed upon the words used by 
their Lordships of the Privy Council in the 
case cited above. No case has been cited be¬ 
fore me in which any different interpretation 
might have been put on these words. I must, 
therefore, hold in this case also that Bijai 
Bahadur Singh and Ram Pal Singh were en¬ 
titled to succeed to the property of Ram 
Harakh Singh and, consequently, the plaintiffs 
appellants who were more distant reversioners 
of Ram Harakh Singh could not claim any 
right in the property. Their suit has been 
rightly dismissed and the appeal is also dis¬ 
missed with costs. Leave to appeal to a Bench 
is granted. 

B/D.H.Z. Appeal dismissed. 


A. L R. 1953 ALL. 761 (Vol. 40, C. N. 379) 

MALIK C. J. AND V. BHARGAVA J. 

Nokhey Lal, Defendant-Appellant v. Pt. 
Swarup Narain and another, Plaintiffs-Res- 
pondents. 

Letters Patent Appeal No. 40 of 1949, D/- 
1-5-1953, from judgment of Bhargava J. in S. 
A. No. 1305 of 1946, D/- 22-2-1949. 

Limitation Act (1908), Art. 75 — Applicabi¬ 
lity and scope. 

Article 75 applies to a case where the 
promissory note or bond is so worded 
that, on a default made in payment of one 
instalment, the creditor has to claim the 
whole amount or to a case where the credi¬ 
tor relies on the default clause and bases 
his claim on that cause of action. But 
where the creditor, completely ignored the 
default clause and, though no instalments 
were ever paid, he did not enforce the de¬ 
fault clause, and claimed merely the in¬ 
stalments due to him and recoverable at 
the time when the suit was filed there was 
no reason to apply Art. 75 and the mere 
fact that he claimed all the instalments 
that had fallen due and were not time- 
barred, did not make any difference. AIR 
1952 All 900 (FB), Foil. (Paras 3, 4) 
Anno: Limitation Act, Art. 75 N. 2. 

K. C. Saksena, for Appellant; Babu Ram 
Awasthi, for Respondents. 

CASE CITED: 

(A) (’52) AIR 1952 All 900: 1952 All LJ 583 
♦ (FB) 

MALIK C. J.: This is a defendant’s appeal 
filed against a judgment of a learned Single 
Judge of this Court. 

(2) The suit for recovery of money due on 
a bond, dated 15-5-1938, was filed on 4-12-1944. 
The amount of the bond was payable in 
thirteen instalments of Rs. 100/- each and a 
fourteenth instalment of Rs. 64/-. No instal¬ 
ment was, however, paid and the suit was 
brought for the recovery of the last eight in¬ 


stalments, the first six having become time- 
barred. The defence was that the whole claim 
had become due under the default clause in 
the bond. The clause relied upon is in these 
terms: 

“In the event of default in payment of any 
instalment (‘basurat kisi kisht khilafi ke), 
the creditor will have the right (*daen ko 
ikhtiar hoga’) to recover his whole money 
in a lump sum (‘apna kul rupya ek musht’) 
with interest at Re. 1/- per cent per men¬ 
sem.” 

This clause clearly meant that the amount of 
the bond was payable by instalments but if 
the defendant was not regular in his payments, 
the creditor, if he so desired, could claim the 
whole amount in a lump sum at a particular 
rate of interest. The creditor did not choose 
to avail himself of the default clause and 
treated the bond as a pure instalment bond 
and brought the suit for recovery of the last 
seven instalments. The question is whether 
the creditor was bound to claim the whole 
amount on the first default made by the 
debtor. Evidently, from the language of the 
bond, it is clear that no such obligation was 
cast on the creditor. 

(3) Reliance is placed by learned counsel 
on the language of Art. 75, Limitation Act. 
Learned counsel urged that the question, whe¬ 
ther, under the contract, the creditor was or 
was not bound to claim the amount within 
three years of the first default, was not rele¬ 
vant and, by reason of the provisions of Ait. 
75, the suit had to be brought within three 
years and not thereafter. Article 75 provides 
that on a promissory note or bond payable by 
instalments, which provides that, if default be 
made in payment of one or more instalments, 
the whole amount shall become due, the period 
of limitation would be three years from the 
date when the default was made, unless where 
the payee or obligee waives the benefit of the 
provision, and then when fresh default is made 
in respect of which there is no such waiver. 
The language of the Article* makes it clear tnat 
it applies to a case where the promissory note 
or bond is so worded that, on a default made 
in payment of one instalment, the creditor has 
to claim the whole amount or to a case where 
the creditor relies on the default clause and 
bases his claim on that cause of action. In a 
Full Bench decision of this Court in — ‘Shco 
La^v. L. Devi Das’, AIR 1952 All 900 (A), a 
similar question was considered with -eferenre 
'O an instalment decree and it was pointed out 
that the decree providing for the payment «f 
the amount by instalments is for the benefit 
of the judgment-debtor, and the clause giving 
the decree-holder a right, if he so desired, to 
claim the whole amount is for the benefit of 
the decree-holder, and a right given to him 
under the decree should not be treated as ar. 
obligation compelling him to take action at the 
risk of getting his decree time-barred. It was 
also pointed out that if there is more than one 
cause of action available to a creditor and the 
document is so worded that on the happening 
of a contingency he is not compelled to rely 
on only one of them, there is no reason why 
the period of limitation appropriate to the 
cause of action on which the claim is based 
should not be applied to determine the question 
whether the claim is within time. Though the 
Full Bench decision was under Art. 181, limi¬ 
tation Act, it was pointed out that the same 
principles, which govern the case of an irstal- 
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jnent bond, govern the case of an instalment 
decree also. 

(4) If the creditor had relied on the defcuit 
clause and brought his suit on the basis thereof, 
the default being the cause of action for me 
.suit, no doubt, he would have to bring his suit 
within three ye.rs ol the first default as pro¬ 
vided for in Art. 75, Limitation Act, unless that 
default had been waived. The creditor, how¬ 
ever, in the case before us, completely ignored 
the default clause and, though no instalments 
were ever paid, he did not enforce the default 
clause, and claimed merely the instalments due 
to him and recoverable at the time when the 

• suit was filed. In the circumstances of this case, 
’there was no reason to apply Article 75. If 
after the first six defaults the plaintiff had 
brought a suit claiming merely the 7th and 8th 
instalments it could not be urged that he had 
relied on the default clause and had not waive: 
it. The mere fact that he claimed all the 
instalments that had fallen due and were not 
time-barred should not make any difference. 
The case was, to our minds, correctly decided. 

(5) The appeal has no force and is dismissed 
with costs. 

C/H.G.P. Appeal dismissed. 


A. I. R. 1953 ALL. 7G2 (Vol. 40, C. N. 380) 

MALIK C. J. AND V. BHARGAVA J. 

L. Jeewanlal, Applicant v. Commr. of 
Income-tax United Provinces, Lucknow. Respon¬ 
dent. 

Misc. Case No. 45 of 1951, D/- 5-5-1953. 

(a) Excess Profits Tax Act (1940), S. 2 (5) 
— Income from salary or business. 

The definition of "business’ in the Excess 
Profits Tax Act is very wide, and it 
includes in its scope not only work which 
is considered normally to be business, i.e., 
trade, commerce and manufacture, but also 
includes within its scope profession and 
vocation. (Para 16) 

The question whether a particular income 
is ‘salary’ or is ‘income from business’ is 
not always free from difficulty. At times, 
the line between ‘business’ and ‘employ¬ 
ment’ becomes rather thin, and the question 
has to be determined on such material as 
may be available, whether the relationship 
between the assessee and the person from 
whom the money was received is that of a 
servant and master or that of two inde¬ 
pendent contracting parties. (Note: Several 
tests have been indicated to help in the 
decision of the question). (1920) 1 KB 51; 
(1920) 2 KB 677; (1943) 29 Tax Ca s 120 
and 1952-22 ITR 108, Ref. (Para 10) 

The assessee acted as broker for the Mills. 
He used to secure orders for the Mills and 
was being paid brokerage at the rate of 
-4 annas per cent. He used also to advise 
the Mills as to the type of cloth that would 
find a ready market, for which act he was 
not getting any separate remuneration. Later 
on, the assessee agreed to be responsible 
for any bad debts on orders secured 
through him and the commission payable 
to him was increased from 4 annas per 
cent, to one rupee per cent. The Mills 
continued to pay the commission of 4 annas 
Per cent in cash as before and the balance 


of 12 annas per cent was credited to the 
account of the assessee for meeting bad 
debts. In the assessment year 1946-47 the 
assessee returned an income of Rs. 1,27,147 
from the aforesaid Mills and claimed that 
it was ‘salary’ while the Excess Profits Tax 
Officer claimed that it was ‘income from 
business’ and was liable to Excess Profits 
Tax: 


Held that as regards the brokerage of 
4 annas per cent the assessee was doing the 
work of securing contracts and giving 
advice and was being paid remuneration 
therefor. In the absence of any finding that 
he had been employed for that purpose, it 
should be held as income from business. 
Further, as regards the remuneration of 12 
annas per cent for guaranteeing bad debts 
it could not be held to be salary. For, this 
was a venture in the nature of trade which 
might end in profit or in loss and not work 
done for an employer where the remunera¬ 
tion being fixed on a commission basis it 
might be more or less according to the work 
done. (Paras 20, 21, 22) 

Anno: E.P.T. Act, S. 2 (5) N. 1. 

(b) Income-tax Act (1922), S. 66 — Nature 
of jurisdiction. 

The High Court can under S. 66 (4) ask 
the Tribunal for a better and fuller state¬ 
ment of the case. Under S. 66. however, the 
High Court has to decide questions of law 
which arise out of the Appellate Order and 
the Tribunal has to act in accordance with 
that decision. It is doubtful whether to give 
an opinion on a question of law arising out 
of the Appellate Order the High Court can 
ask the Tribunal, before deciding the refer¬ 
ence, to take further evidence and then add 
to or amend the Appellate Order. 

(Para 19) 

Anno: I. T. Act, S. 66 N. 18 and 20. 

G. S. Pathak and P. N. Katju, for Applicant; 
S. C. Das, for Respondent. 


CASES CITED: 

(A) (1920) 1920-1 KB 51 

(B) (1920) 89 L-JKB 579: 1920-2 KB 677 

(C) (1943) 1943-1 All ER 199: 29 Tax Cas 120 

(D) (1952) AIR 1952 All 706: 1952-22 ITR 108 


MALIK C. J.: In this reference under S. 21, 
Excess Profits Tax Act, read with S. 66 (1), 
ncome-tax Act, the following question has been 
eferred to this Court for decision: 

"Whether on the facts and in the circum¬ 
stances of the case mentioned wholly or partly 
income from Laxmi Ratan Cotton Mills Ltd., 
could be held to be profits from business 
within the meaning of S. 2 (5) of the E.P.T. 

Act? ” , „ T 1 1 1 

(2) The assessee is Lala Jeewan Lai Dalai 
»f Generalganj, Kanpur, who is being assessed 
n the status of an individual. The relevant 
issessment year is 1946-47 and the chargeable 
iccount period is from 1-4-1945 to 31-3-1946. 
['he assessee apart from other income showed 
n his return an amount of Rs. 1,27,147/- »s 
emuneration from Laxmi Ratan Cotton Mills 
_,td., Kanpur, at 1 per cent on sales and claimed 
t under the head ‘salary’. The Excess Profits 
rax Officer, on the other hand, claimed that the 
imount was income from business for wnicn 

Excess Profits Tax was payable. 

(3) The question referred to us relates to this 
urn of Rs. 1.27.147/- and we have been asked 
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to decide whether on the facts and in the 
circumstances of the case it would be held to be 
profits from business as defined in S. 2 (5), 
Excess Profits Tax Act. 

(4) Before we come to the definition, it would 
be convenient to give the facts so far as they 
appear from the Statement of the Case and 
the Appellate Order. The assessee acted as 
broker for Laxmi Ratan Cotton Mills Ltd.. 
Kanpur (hereafter called the ‘mills’) i.e., he 
used to secure orders for the Mills and was 
being paid brokerage at the rate of 4 annas 
per cent. It appears that he used also to advise 
the Mills as to the type of cloth that would find 
a ready market, for which act he was not getting 
any separate remuneration. In the assessment 
year, 1939-40 the income under this head, i.e.. 
brokerage from the Mills, was Rs. 3,643/-, and 
the assessee showed it in his return under the 
head ‘income from business’. In 1941-42 the 
income from this source went up to Rs. 22,741/-. 
It was during the assessment year, 1941-42 that 
the assessee agreed to be responsible for any 
bad debts on orders secured through him and 
the commission payable to him v/as increased 
from 4 annas per cent, to one rupee per cent. 
The Mills continued to pay the commission of 
4 annas per cent in cash as before and the 
balance of 12 annas per cent was credited to 
the account of the assessee for meeting bad 
debts. In the assessment years, 1942-43, 1943-44 
and 1944-45 the assessee continued to show the 
income from the Mills under the head 'business’ 
and the amount was assessed as such. 

(5) During the assessment year 1945-46, for 
the first time, the assessee claimed that the 
Income which had mounted up to Rs. 1,28,329/- 
was ‘salary’ and showed it as such in the return. 
The Income-tax Officer, however, again assess¬ 
ed the income under the head’ ‘business’. In the 
assessment year, 1946-47 the assessee returned 
an income of Rs. 1,27,147/- from the aforesaid 
Mills and again claimed that it was ’salary’, 
while the Excess Profits Tax Officer claimed 
that it was ‘income from business’ and was 
liable to Excess Profits Tax. The question is 
whether the Excess Profits Tax Officer was 
justified in doing so. 

(6) The facts found in the order of the 
Appellate Tribunal and the Statement of the 
case are as follows: ( 1 ) that the assessee used 
to secure orders for the Mills and advise them 
as to the type of clolh which was likely to find 
a ready market and was getting as his remu¬ 
neration 4 annas per cent on the value of 
contracts secured; ( 2 ) that the assessee’s remu¬ 
neration was increased from 4 annas per cent 
to Re. 1/- per cent and for this extra remu¬ 
neration he agreed to reimburse the Mills if 
any of the persons to whom the goods were sold 
through him failed to pay the amount due; (3) 
that the remuneration of 4 annas per cent was 
paid to the assessee in cash; (4) that the remu¬ 
neration of 12 annas per cent was credited to 
the account of the assessee for meeting bad 
debts; (5) that up to the assessment year 1944-45 
the assessee had been showing this income as 

♦‘income from business.’ These are all the facts 
that appear to have been established. 

(7) The assessee made a statement which is 
marked Annexure ‘A’ in which he claimed that 
he was the Sales Manager of the Mills, that he 
used to get the goods prepared and sold and 
for this he was getting 1 per cent as commission. 
He, however, admitted that there was no agree¬ 
ment with the Mills as to the capacity in which 
he would work. This statement of his that he 


was working as Sales Manager does not appear 
lo have been accepted by the Appellate Tribunal 
as would appear from paragraph 4 of the • 
Appellate Order. 

• (8) From the facts enumerated above which 
were established, the Tribunal in its Appellate 
Order has inferred (1) that the assessee was 
an adviser of a commercial nature to the Mills 
and used to give advice to the company as to 
the type of cloth that would find a ready 
market; (2) that he used to find a ready market 
lor the goods through his own exertions; and 
(3) that he dealt with the goods quite inde¬ 
pendently of the company. Tnis last inference 
is based on the fact that “if he was liable to 
reimburse the company for any bad debts in¬ 
curred he would certainly be entitled to an 
independence in the matter of effecting the sales 
of the company’s stuff.” 

(9) On these findings and inferences, as also 
the fact that the assessee had in the past been 
showing the income as income from business, 
the Tribunal observed: 

“That his position was that of guarantee 
broker remunerated on commission basis is 
further borne out by the supplementary agree¬ 
ment between him and the company which 
raised his remuneration from -/4/- per cent 
to Re. 1 per cent. The mere fact that the 
payments made to him were described as his 
remuneration could not convert the character 
of his work into that of an employee. We 
are therefore of opinion that his receipts were 
on account of his work partly as a commer¬ 
cial adviser and partly as a guarantee broker 
and were evidently receipts from business.” 

(10) The question whether a particular in¬ 
come is ‘salary’ or is ‘income from business’ is 
not always free from difficulty. At times, the 
line between ‘business’ and ‘employment’ be¬ 
comes rather thin, and the question has to be 
determined on such material as may be avail¬ 
able, whether the relationship between the 
assessee and the person from whom the money 
was received is that of a servant and master or 
that of two independent contracting parties. 
Several tests have been laid down to help in 
the decision of the question. One such test is 
by ascertaining whether the assessee is doing 
his own work or is working for others The 
assessee would be working for others if he has 
to work according to their directions for a 
remuneration either paid in cash or paid on a 
percentage basis for the work done, while if it 
is the assessee’s own business then the discre¬ 
tion how if has to be carried on is primarily his 
and he is entitled to the profits and liable for 
the losses thereof. Though this may be true as 
a broad proposition, it may be pointed out that 
even a servant may be given a wide discretion 
and having given the discretion to the servant 
the master may have no right to control it. Oi 
the other hand, if it is the business of the 
assessee even then there might be to some 
extent a control by those who supply him with 
the goods with which to carry on his business, 
e.g., price for which it should be sold, quantity 
which should be sold to each customer, whether 
the goods should be sold for cash or on credit, 
if on credit at what terms, etc. These may all 
be controlled by agreement. To find out whe¬ 
ther it is the assessee’s own business or he is 
merely working as a servant, though the extent 
of the control exercised on him is a test, it 
would be necessary to find out whether it is 
the right of the assessee that is being controlled 
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by contract or a discretion conferred by others 
on a servant so that all his powers and authority 
flow irom his master. In the case of a servant, 
it is not likely that he would be entitled to the 
profits of the business and liable for its losses,* 
though he may be remunerated not in cash but 
on a percentage basis so that his income would 
vary according to the amount of business done 
by him for his master. The capacity in which 
he was carrying on the work is another test, 
e.g., a company may employ a broker to secure 
orders for it. In that case, it would be the duty 
of the broker to work to secure orders. We ha\e 
cases of travelling agents and others who. 
though remunerated on a percentage basis, may 
be held to be servants. On the other hand, it 
is open to an assessee to take upon himself the 
work cf securing orders and on such orders as 
he secures he might get a commission, the rale 
of commission varying according to the amount 
of orders secured by him. so that if he does not 
secure any order it would not be open to the 
company to claim that the assessee had not 
done the work for which he had been employed. 
In other words, it is left to the option of a 
broker unless he has undertaken to procure a 
certain minimum amount of business, if he is 
not a servant, to secure or not to secure an 
order according to his own convenience and 
pleasure. The question whether a person works 
whole time or only part time also gives some 
indication and if it is found that an assessee 
undertakes to do similar work for a number 
of persons, it indicates that the assessee is 
carrying on a business, though from the fact 
that he is doing the work only for one person 
it does not necessarily follow that the relation¬ 
ship between them is that cf a master and 
servant. If the work is being done by a com¬ 
pany or a firm, that again would be an indica¬ 
tion that it is a business of that company or of 
that firm. This is so, as a company is floated 
or a firm is constituted for a purpose and if 
one of the aims and objects of the company or 
the firm is to do that type of work, it is the 
business of the company or the firm. Another 
test might well be as to the capacity in which 
the work was being done and whether the 
assessee is dealing with his own goods or the 
goods belong to some one else. This too, how¬ 
ever, is not a sure test. If the goods belong to 
the assessee then it indicates that it is his 
independent business. If, on the other hand, the 
goods belong to some one else and he has merely 
to secure a contract for the sale thereof, he may 
be working as a servant or he may be carrying 
•n the business of commission agency. In each 
case, the Question whether the assessee is carry¬ 
ing on business or is working as a servant has 
to be decided on the materials available bearing 
in mind the relationship between the assessee 
and the person from whom he has received the 

income. . . . . 

(11) The Question has in most cases to be 
decided on the facts and circumstances of each 
case and not much assistance can be got from 
decisions in other cases where the facts and 
circumstances might have been totally different. 
The general orincinles guiding such decisions 
mav, however,' at times prove useful. We may, 
therefore, refer to the following cases which 
were placed before us during the course of 
arguments. 

(12) In — ‘Robbins v. Commissioners of 
Inland Revenue’. (1920) 1 KB 51 (A) the asses- 
see by an agreement made on 8-4-191 -5, at 
Chicago in the United States had been granted 


the exclusive right to sell comptometers in the 
United Kingdom for fourteen months; the Com¬ 
pany agreed to furnish a working stock of 
comptometers to a quantity which they deemed 
desirable and necessary for the business; to pay 
all transportation charges to the territory on ail 
comptometers shipped by them to the appellant, 
or on his order; to exercise their best endea¬ 
vours to prevent any comptometers from being 
sold to parties in the territory without the appel¬ 
lant receiving his full commission thereon, to 
pay the rent of the main office in London, it 
being left to the Company to fix the size, loca¬ 
tion etc. of the office. The Company was also 
to pay for the heating, cleaning, lighting, office 
furniture, office supplies, telephone, rates and 
taxes, postage, printing stationery and advertis¬ 
ing etc. and the amount of the expenditure was 
to be determined by the Company itself, but 
they were not liable to pay any travelling 
expenses and hotel bills. They were to pay 
commission at a fixed rate for each comptometer 
sold and they were to send to the appellant all 
letters of enquiry from prospective customers. 
The Company was to pay salary cf one steno¬ 
grapher. The Company was to pay the emplo¬ 
yer’s contribution for all sub-agents working for 
the assessee. The Company guaranteed an in¬ 
come of £ 50 per month until the expiration of 
the contract and if the assessee gave his whole 
time and sold during the period of the contract 
350 comptometers or more then he was entitled 
to extension of the period of the contract. Row- 
htt, J. held that the words ‘trade and business’ 
do not 

“include the occupation of a whole-time 
servant, which is not an independent occupa¬ 
tion but simply that of working for one 
isolated employer” 
and pointed out that 

“A business which is capable of being owned 
or carried on is in the ordinary sense of the 
word a business which is the adventure of 
the person who owns it or carries it on.” 

(13) In the Court of Appeal, — ‘Robbins v. 
Commrs. of Inland Revenue’, (1920) 2 KB 677 
(B) it was held by Lord Sterndale, M. R. that 
the word ‘trade’ cr ‘business’ does not include 
the work carried on by 
“a nerson who is remunerated for services 
either wholly or partly by commission or who 
may in one sense of the word be described 
as an agent, if he be merely rendering those 
sendees or acting as agent in that way as an 
assistant of a business of somebody else, a 
business which does not belong to him and 
of which he does not take the profits 
It was pointed out that the position of a sales¬ 
man in a shoo remunerated on a commission 
basis is not that of a man carrying on a busi¬ 
ness or a trade. , , , T , , 

/■ 14) T n — 'Marsh v. Commissioners of Inland 

Revenue’, (1943) 29 Tax Cas 120 (C) the ques¬ 
tion again arose whether the assessee was an 
employee or was carrying on b us ‘ r - ess ^ 
having considered the facts and circumstances 
of the case, the learned Judge was of the opi 
ion that the assessee was not ™ “ 

business. The assessee in that case was a 
member of a staff of commercial travellers, in 

learned Judge observed that-- pmnlovmen t 
"An individual in the whole t^e employmnu 
of a firm carrying on a trade or business, ana 
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an individual employed, whether as a com¬ 
mercial traveller or in some other activity, by 
a number of firms does, as it seems to me, 
carry on a trade or business. An accountant 
acting for a number of firms is a good illu¬ 
stration of that proposition.” 

(15) The question whether an assessee was 
working as a servant or was carrying on a 
business of his own arose for consideration 
before this Bench in — ‘Inderchand Hari Ram 
v Commissioner of Income-tax, U. P. and C. P.\ 
AIR 1952 All 706 (D) and as regards the taking 
over of the sole selling agency of Messrs. Shan¬ 
kar Sugar Mills Ltd., we held that the asses see 
was a servant of the company, while as regards 
the work of managing agents of Messrs. Shan¬ 
kar Sugar Mills Ltd., we were of the opinion 
that the assessee was carrying on a business of 
his own. The reasons given by us in the judg¬ 
ment bring out the difference between the two 
•capacities. As we pointed out, the question has 
to be determined on the basis of the relationship 
and on the facts and circumstances of each 
case. 

(16) The definition of ‘business’ in section 2 
(5) of the Excess Profits Tax Act is as follows: 

“ ‘business’ includes any trade, commerce or 
manufacture or any adventure in the nature 
of trade, commerce or manufacture or any 

profession or vocation.” 

1 It would thus appear that the definition of 
“business” in the Excess Profits Tax Act is very 
wide and it includes in its scope not only work 
which is considered normally to be business, i.e. 
trade, commerce and manufacture, but also in¬ 
cludes within its scope profession and vocation. 
As regards profession, however, the section 
provides that, if the income from profession is 
mainly due to the Skill and qualification cf the 
person carrying on the profession, then it is not 
to be treated as ‘business’. There is a further 
exception to it that this qualification dees not 
apply to a profession, the main purpose of which 
is to secure contracts on behalf of other persons 
or give to other persons advice of a commercial 
nature in connection with the making cf con¬ 
tracts. 

(17) It is nobody’s case that the income made 
by the assessee from the Mills was income from 
profession. We need not, therefore, consider that 
part of the definition. The question here is 
whether the assessee was carrying on a trade, 
commerce or vocation. 

(18) In dealing with this matter we have to 
consider whether it is possible to divide the re¬ 
muneration into two parts, 4 annas per cent, and 
12 annas per cent., as they both arise under 
two different heads and are covered by two 
different contracts. 

(19) The assessee was being paid 4 annas per 
cent as remuneration for advising the Mills 
as to the type of goods that would find a ready 
market and securing contracts for the sale 
thereof. How much of this 4 annas per cent 
was for one or the other, it is difficult to say. 
It does not appear from the Statement of the 
Case or even from the Appellate Order that the 
assessee had been employed by the Mills as a 
broker. All that we know is that the assessee 
used to do this work for which he was getting 
a commission and that for several years he had 
been treating it as his income from business. 
Mr. Pathak on behalf of the assessee, has 
strenously urged that we should ask the Tri¬ 
bunal to go further into the matter and to 
investigate the origin of the relationship be¬ 


tween the assessee and the Mills. We find it 
very difficult to agree to this contention. We can 
under S. 66 (4) ask the Tribunal for a better 
and fuller statement of the case. Under S. 66, 
however, we have to decide questions of law 
which arise out of the Appellate Order and the 
Tribunal has to act in accordance with our 
decision. We doubt whether to give our opinion 
on a question of law arising out of the Appel¬ 
late Order we can ask the Tribunal, before 
deciding the reference, to take further evidence 
and then add to or amend the Appellate Order. 
To further clarify the matter, we may say that 
as a result of our answers to the questions refer¬ 
red to us it may be necessary for the Appellate 
Tribunal to rehear the appeal and decide it 
afresh even after taking such further evidence 
as may be necessary, but that stage would arise 
only after we have answered the reference under 
S. 66. 

(20) As regards the brokerage of 4 annas per 
cent all that we know is that the assessee was 
doing the work of securing contracts and giving 
advice and was being paid remuneration there¬ 
for. In the absence of any finding that he had 
been employed for that purpose it is difficult 
to say that the Appellate Tribunal was wrong 
in its view that this was not income from 
business (sic. salary?)’. 

(21) As regards the remuneration of 12 annas 
per cent for guaranteeing bad debts we fail to 
see how it could be salary. Mr. Pathak has/ 
urged that this guarantee only means that the 
assessee was to do his work properly and secure) 
contracts from those who were solvent enough 
to pay for them. The assessee’s liability did not 
depend on the question whether at the time that 
the goods were sold the purchaser was or was 
not solvent. The guarantee included that, if for 
any reason, which might include a supervening 
cause which came into existence after the date 
of the contract, the customer was not able to r 
or did not pay, the assessee had to pay for him. 
The assessee took all the risk. If the goods were 
transferred to parties who were all good pay¬ 
masters and paid their dues, the assessee would 
make a profit by getting 12 annas per cent. If. 
on the other hand, any of the customers turned 
dishonest or was unfortunately placed in such 
a position that he was not able to meet the 
liability, the assessee had to pay for him and 
the amount thus payable by him might far 
exceed the remuneration that he was getting. 
That the sum of 12 annas per cent was treated 
differently from the sum of 4 annas per cent 
is evident from the fact that 4 annas per cent 
was paid in cash, while 12 annas per cent was 
kept in suspense account pending the final pay¬ 
ment of the bills by customers to whom the 
goods had been sold. 

(22) Mr. Pathak, learned counsel for the 
assessee, has strenuously urged that the com¬ 
mission of Re. 1/- per cent payable to the 
assessee should not be split up into 4 annas per 
cent and 12 annas per cent, but should be 
treated as a single payment Even if that is 
done, we do not see how that would help the 
assessee. The facts and circumstances, as appear 
from the findings, would remain the same, that 
is, the assessee kept himself aware of the mar¬ 
ket trend and advised the Mills as to what type 
of cloth would find a ready market. He sold 
the cloth to his customers and made himself 
personally liable for the price of the goods sold 
and in return was remunerated on a commission 
basis of Re. 1/- per cent. So far as the Mills 
were concerned, they handed over the goods to 
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the assessee and were entitled to get the price 
thereof from him. It was the assessee’s risk 
whether the transactions ended in profit or loss. 
If some of the persons to whom the goods had 
been sold did not pay, lie would have to re¬ 
compense the Mills for the price of the gcods 
which amount might exceed the amount receiv¬ 
ed by him by way of commission. This was 
clearly, therefore, a venture in the nature of 
trade which might end in profit cr in loss and 
not work done for an employer where the re¬ 
muneration being fixed on a commission basis 
it might be more cr less according to the work 
done. 

(23) Having, therefore, considered the matter 
in ail its aspect, we are of the opinion that the 
answer to the question referred to us must be 
in the affirmative. The assessee must pay the 
costs which we assess at Rs. 500/-. 

B/V.S.B. Answered affirmatively 
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MALIK, C. J.: This is an appeal against an 

order of the learned Civil Judge of Etah dtemlss- 
inp the plaintiff's suit on the ground that the 
plaintiff's adontion was invalid inasmuch as the 
power to adopt given under a document dated 3-11- 
1909. gave that power only if Raja Sandal Singh, 
the executant of the deed had no daughter 

bom to him and as Raja Sanwal S ngh left a 

daughter his second widow 
plaintiff as she is alleged to have done on 27-4-1932 

(2) The property in suit is a valuable estate and 


is known as Rajhore Estate. The Rajas of Rajhore 
claim to be direct descendants of Raja Pirthviraj 
of historical fame and are Chauhan Rajputs. The 
property appertaining to the Raj is impartible 
property and during the last several generations 
has always descended to a single male heir. The 
last Raja of Rajhore was Raja Sanwal Singh who 
died on 7-9-1918. At the time of his death he left 
two wives—Rani Bhagwan Kuer, the elder and 
Rani Gulab Kual, the younger. 

(3) Raja Sanwal Singh had a brother Dharam 
Singh. It was said that Dharam Singh was not 
quite right in his mind and about the year 1908 it 
was alleged that he had adopted a boy Kunwar 
Khiali Singh. He thereafter executed a deed of 
trust dated 22-8-1908, and that led to a dispute 
between him and Raja Sanwal Singh. It may be 
mentioned that at the time of the execution of 
this deed of trust Raja Sanwal Singh was a young 
man aged thirty-two and Dharam Singh was aged 
twenty-eight. Raja Sanwal Singh’s wife had died, 
but he was contemplating a fresh marriage. 


(4) The dispute between Raja Sanwal Singh, 
Dharam Singh, Khiali Singh, minor, and his 
father Lai Gokul Singh was settled by an agree¬ 
ment dated 2/4-11-1909. From that agreement it is 
clear that Raja Sanwal Singh was anxious that 
Dharam Singh should not succeed him. This might 
have beeu by reason of the fact that he believed 
that Dharam Singh was not quite normal in his 
mind. He did not want that Khiali Singh should 
succeed to the Rajhore Estate in any case. At the 
same time the Raja was anxious that a natural 
bom son to him or to Dharam Singh must get the 
Raihore Estate. That was natural in a man who 
belonged to this family and knew of its antece¬ 
dents. 

(5) This agreement provides that if male issues 
are born both to Raja Sanwal Singh and Kunwar 
Dharam Singh, the Raja’s son v/ill get the entire 
Rajhore Estate & Dharam Singh’s son will inherit 
his father's property & in such a case Khiali Singh 
will get an annual maintenance allowance. If, on 
the other hand, no son is bom to Raja Sanwal 
Singh but a son is born to Kunwar Dharam Singh 
then such a son will get the property both of the 
Raja as well as that of Dharam Singh. Similarly 
if no son is born to Kunwar Dharam Singh but 
the Raja loaves a son then that son wiil get the 
entire property both of the Raja as well as that 
of Dharam Singh. If on the other hand, neither 
of them begets a son then Khiali Singh would get 
Dharam Singh’s property but he will not get 
Rajhore Raj. 

(S) The deed provided that if Raja Sanwal Singh 
had no son he would have a right to adopt and 
Dharam Singh can have no objection to such an 
adoption. Along with that document was executed 
a deed, interpretation of which is now in question, 
which is called the deed of permission for adoption 
and is Ext. I, dated 3-11 1909. The deed has been 
translated by the Official translator of this Court 
and has also been translated by the learned Civil 
i judge. It may be more convenient to give the words 
of the learned Civil Judge as he has quoted words 
as in the original, the interpretation of which is 
the question for consideration in this appeal. Tne 
words are: 

"I, Raia Sanwal Singh, one of the executants, 
have at this time no ‘Aulad’ male or female. 
Since life is unreliable. I, by way of precaution 
and with a view to make arrangement for tne 
Raj. consider it meet (to provide) that if I leave 
no heir out of my 'Aulad Sulbi’ my widow will 
be the owner thereof. But if Kuer Dharam ping 
leaves 'Lnrlca Sulbi' he will be the 
the estate. But if none of us leaves Aulad Suioi 
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my wedded wife, whoever she may be, shall be 
competent and I give her this written authority 
to take any boy of her choice from my family 
after my death m adoption according to Shastric 
rites and to execute a deed of adoption in his 
favour." 

(7) The question is what do the words "if none 
of us leaves 'aulad Sulbi* "mean. Was Raja Sanwal 
Singh restricting the right of his widow to adopt 
when no child, male or female, was bom either 
to him or to his brother, or was this right of 
adoption being given and was to be exercised when 
no male child was bom to either of them? 

(8) In this connection it may be useful to men¬ 
tion that the word •aulad* is plural of the word 
‘walad’ which means a son, though the plural has 
come to include generally both son and daughter. 
We are asked by learned counsel for the respondent 
to confine ourselves to the word ‘aulad*. which 
has come to include both son and daughter, and to 
hold, as the lower court has done, that the inten¬ 
tion was that the widow could adopt only if no son 
or daughter was bom to Raja Sanwal Singh or to 
his brother. On the other hand, learned counsel 
for the appellant has asked us to consider the 
circumstances under which the document came 
to be executed, read the two documents executed 
about the same time together and to interpret 
them in the light of the surrounding circumstances 
and other materials available. 

(9) As regards the argument of learned counsel 
that we should confine ourselves to the popular 
meaning of the word ‘aulad' as including noth 
a son and a daughter and ought not to look to the 
surrounding circumstances or to the whole of the 
document, it is sufficient to quote the observations 
of their Lordships of the Judicial Committee in 
—'Mohammad Saadat Ali Khan v. Wiquar Ali Beg*. 
AIR 1943 P. C. 115 at p. 119 (A) to the effect that: 

"The whole document should be considered, and 
it is from the language used therein by the 
parties, and not from any preconceived notion 
of likelihood or unlikelihood that the intention 
of the parties is to be ascertained. It is wrong 
to start with an inspired assumption that it is 
unlikely that one party could or would have 
assented to a particular provision, and then to 
hold that because so unlikely a provision is not 
contained in the document in clear and express 
terms, it cannot have been intended to apply”. 

(10) In—‘Bhagwant Koer v. Dhanukdhari 
Prasad*, AIR 1919 P. C. 75 at p. 76 (B) their 
Lordships again considered the document as a 
whole and read the first two paragraphs subject 
to the third paragraph of the will. 

(11) In—‘Venkata Narasimha Appa Row v. 
Parthasarathy Appa Rao*. 12 All LJ 315 at p. 325 
(C) their Lordships observed that: 

"In all cases the primary duty of a Court Is to 
ascertain from the language of the testator what 
were his intentions, i. e. f to construe the will. 
It is true that in so dcing they are entitled and 
bound to bear in mind other matters than 
merely the words used. They must consider the 
surrounding circumstances, the position of the 
testator, his family relationships, the probability 
••that he would use words in a particular sense, 
and many other things which are often summ¬ 
ed up in the somewhat picturesque figure ‘The 
Court is entitled to put itself into the testator's 
armchair*. Among such surrounding circum¬ 
stances which the Court is bound to consider 
none would be more important than race and 
religious opinions, and the Court is bound to 
regard as presumably (and in many cases certain¬ 
ly) present to the mind of the testator influences 


and aims arising therefrom. But all this is solely 
as an aid to arriving at a right construction of 
the will, and to ascertain the meaning of its- 
language when used by that particular testator 
in that document. So soon as the construction 
is settled, the duty of the Court is to carry out 
the intentions as expressed, and none other". 

(12» Applying the above principle we have the 
fact that the testator was a Chauhan Rajput 
and the owner of an impartible estate in which 
daughters had no right of succession. The testator 
belonged to a family which was held in the high 
esteem on account of its decent from Raja Prith- 
viraj and for generations the estate had decended 
to a single male heir. It must further be borne in 
mind that from the two documents, the agrcea.ent 
and the will, it is clear that the testator wanted to- 
exclude from inheritance to the estate, Dharam 
Singh and his adopted son Khiali Singh. 

(13) His intentions were that after his death 
his son, or, if he left no son. Dharam Singh’s son 
should get the estate, and failing them, his widow. 
The question is whether he intended that if he or 
Dharam Singh left no son, his widow should have 
the power to adopt or this power of adoption was 
to be exercised only if he and his brother died 
leaving no son or daughter. No explanation is forth¬ 
coming why the power to adopt "should not be ex¬ 
ercisable in the case of the existence of a daughter 
to him. as she had no right to inherit the property, 
and there seems to be still less reason why the 
power to adopt should be restricted in the event 
of even his brother dying without leaving a daugh¬ 
ter when that daughter had no shadow of a title 
to the estate. 

(14) The word ‘aulad*. though commonly used 
to include both son and daughter, can also be used 
to mean a son only. That the word 'aulad* can be 
used to mean a son only and was used in that 
sense in the agreement. Ex. D., is clear from paras. 

5 and 6 of the deed. Paragraph 5 is to the effect 
that if no male issues were bora to Raja Sanwal 
Singh or to Kunwar Dharam Singh and they died 
childless, in that case, the property left by Kun¬ 
war Dharam Singh was to go to Khiali'Singh, 
adopted son of Dharam Singh. It is clear that the 
words ‘we die childless' in this paragraph must 
mean sonless. This is amply clear not only from 
this paragraph but also from the paragraphs 
which precede it. Paragraph 6 then provides that 
if Raja Sanwal Singh has no issue, he will have 
the right to adopt a son. The words used are "Aur 
bahalat Lawaldi ham Raja Sanwal Singh koyeh akb- 
tiarhoga". Here again, the word ‘lawaldi* must mean 
Raja Sanwal Singh dying sonless. There was no 
reason why Raja Sanwal Singh should have intend¬ 
ed to restrict his power of adoption and should have 
agreed to his being able to make an adoption in 
case he had not only no son. but also no daughter. 
Under the Hindu law the presence of a daughter 
is no obstacle to adoption and it is clear that the 
word ‘lawaldi’ in this paragraph must mean with¬ 
out a son. 

(15) In the deed of permission for adoption the 
word 'aulad* has been used in three places and 
not always in the same sense. In the first sentence 
a statement or fact is made that Raja Sanwal 
Singh has no 'aulad' meaning son or daughter 
In the second sentence it is said that if he dies 
without leaving 'aulad sulbi’ who is capable of 
inheriting his property, his widow will be the 
owner thereof. It is admitted by learned counsel 
for the respondent that the words 'who is capa¬ 
ble of inheriting his property’ restrict the meaning 
of the word 'aulad*. and from the word ‘aulad’ here 
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a son was meant. As regards Kunwar Dharam 
Singh, the document proceeds that if he leaves a 
.son, that son will be the owner of the estate. The 
next sentence is to the effect that if neither of 
them, that is Raja Sanwal Singh or Dharam 
Singh, leaves ‘aulad sulbi’ his widow will be enti¬ 
tled to adopt. The daughter being no heir and the 
document having provided for the inheritance by 
the Raja’s son, by Dharam Singh’s son and by the 
widow, the provision as regards adoption must 
relate to the contingency when there is no son. 
The daughter being no heir to the impartible 
estate and being also excluded by custom there was 
no reason why the power of adoption should be 
exercisable only if there was no daughter born 
either to the Raja or to Dharam Singh. If the 
Raja had intended that there should be no adop¬ 
tion, in case he or his brother left a daughter, it 
would be natural to expect that some provision 
would have been made either in the agreement or 
in this document giving the estate to such a daugh¬ 
ter. The word ’aulad’ here must be read subject 
to the context and it must mean a son bom of 
Raja Sanwal Singh or of Kunwar Dharam 
Singh. The Raja knew that daughters had no 
right to succeed to the joint family impartible 
estate. His statement made a few months before, 
on 22-7-1909. clearly shows that. There being no 
provision made for the estate going to the Raja’s 
daughter or to his brother’s daughter, and the 
daughter being no heir to the estate, there appears 
to be no reason why the power to adopt should 
be exercisable only if there was no daughter. The 
agreement and the deed of permission read to¬ 
gether make it amply clear that the Raja intended 
that the estate should first go to his own son, then 
to his brother’s son. and failing them to his widow, 
and then to the adopted son. and it was on that 
account that he gave the widow the power to adopt. 
In the view that the lower Court has taken this 
object would be defeated and on the Raja dying 
without a son, or his brother dying without a son, 
but either of them leaving a daughter, his brother 
or Khiali Singh could get the property on the 
death of the widow. I have no doubt that the 
learned Judge misled himself by placing too great 
a reliance on the word ‘aulad’ and not considering 
the document as a whole in the light of the 
surrounding circumstances. 

(16) In — ‘Indar Kunwar v. Jaipal Kunwar’, 15 
Cal 725 (PC) (D), their Lordships pointed out at 
p. 749 that “the construction which bespeaks a 
reasonable and probable intention” should be ac¬ 
cepted and that "which would indicate an inten¬ 
tion unreasonable, capricious and inconsistent with 
the testator’s views, as evidenced by his conduct 
and by the dispositions of his will which are not 
open to controversy” should be rejected. 

(17) It is a pity that the learned Judge took 
upon himself the responsibility of dismissing the 
suit on this one point without recording any find¬ 
ing on the other issues that had been raised be¬ 
fore him. The result has been unnecessary de¬ 
lay, but as the other issues were not decided the 
case must go back to the Court of the Civil Judge, 
who should now proceed to decide the other issues 
as expeditiously as possible. 

(18) The appeal is allowed and the case is sent 
back to the Court below with the directions given 
above. The costs will be costs in the cause. 

(19) As the case is remanded under O. 41, R. 23, 
C. P. C., the appellant is entitled to a refund of 
tile court-fees. 

(20) MUSHTAQ AHMAD J.: This is a plain¬ 
tiff’s appeal in a suit for possession over the estate 
known as the Rajhore Raj in district Etah. There 
was also an alternative prayer for a declaration 


that, if the widows of the late Raja were held 
entitled to any life estate, the plaintiff was 
entitled to recover the property after their deaths. 

(21) The suit was dismissed by the learned Civil 
Judge on the solitary ground that the plaintiff’s 
adoption by Rani Gulab Kuar, the second widow 
of the late Raja Sanwal Singh, was invalid, as 
the authority conferred by the Raja under a will 
on his widow was contingent on his not leaving 
any issue, son or daughter, and as he had actually 
left a daughter, Mst, Keshwar Kuar. This ground 
to negative the plaintiff’s claim had actually not 
been taken by the defendants, although they had 
resisted the claim on a number of other pleas in 
their defence. The learned Judge, while record¬ 
ing a finding on one of those pleas, namely, that 
the plaintiff was a minor on the date of his al¬ 
leged adoption, against the defendants, dismissed 
the suit on the new ground which I have just 
mentioned. 

(22) Raja Sanwal Singh and Kunwar Dharam 
Singh were brothers. On 3-11-1909, the Raja exe¬ 
cuted a registered document of will by which he 
conferred a life estate on his widow, that there 
might be on his death, the same being terminable 
on her adopting a son to her deceased husband. It 
is with the interpretation of a particular passage 
in this will that we are concerned, the same affect¬ 
ing the right of the plaintiff to claim the estate 
as the adopted son of Raja Sanwal Singh. That 
passage was quoted by the learned Civil Judge 
in his judgment and it runs as follows: 

"I, Raja Sanwal Singh, one of the executants 
have at this time no ‘Aulad’ male or female. 
Since life is unreliable, I, by way of precaution 
and with a view to make arrangement for the 
Raj, consider it meet (to provide) that if I 
leave no heir out of my 'Aulad Sulbi’ my widow 
will be the owner thereof. But if Kuer Dharam 
Singh leaves ’Larka Sulbi' he will be the pro¬ 
prietor of the estate. But if none of us leaves 
•Aulad Sulbi’ my wedded wife, whoever she may 
be, shall be competent and I give her this written 
authority to take any boy of her choice from 
my family after my death in adoption according 
to Shastric rites and to execute a deed of adop¬ 
tion in his favour." 


(23) There is no question that the above is the 
correct rendering of the will which is in the Urdu 
language. The only dispute between the parties 
is with regard to the meaning of the word ‘Aulad’ 
at the various places in the above quotation. The 
plaintiff’s case was that the word had reference 
anly to sons, whereas the defendants contended 
that it also included daughters. Admittedly. Raja 
Sanwal Singh at the time of his death did leave 
a daughter, named Keshwar Kuar, in addition to 
bis two widows, Rani Bhagwan Kuar, the senior, 
and Rani Gulab Kuar, the junior. The plaintiff 
contended that the Raja not having left a son, it 
was open to the Ranis, or either of them, to adopt 
a son. This was denied by the defendants, who 
stressed that the Raja having admittedly left 
Keshwar Kuar as his daughter, neither of his 
widows acquired any authority under the will to 
make an adoption. This means that, according to 
the defendants, the authority to adopt could be 
exercised only if the Raja had left neither & sou 
nor a daughter and that, he having left a daughter, 
neither of his widows had any power to adopt 
the plaintiff. 

(24) It may incidentally be mentioned that Raja 
Sanwal Singh, who died in 1918, had mairied Raj\ 
Bhagwan Kuar in 1911 and Ram Gulab Kuar in 
1912 and that, on his death, the name of the 
former was mutated in respect of the S^Mff 
Estate as a successor to the Raja. The plaintiff 
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claimed that he had been adopted by Rani Gulab 
Kuar on 27-4-1932, and he brought the suit on 
the basis of that adoption. 

(25) Defendant 1 was the Collector, Etah, in 
charge of the estate of Rani Bhagwan Kuar on 
behalf of the U. P. Court of Wards, which was 
in possession of that estate, and defendant 2 was 
Rani Gulab Kuar, who died during the pendency 
of the suit. While defendant 2 naturally support¬ 
ed the plaintiff's case of adoption, it was con¬ 
troverted by defendant 1. The number of pleas 
taken in defence covered rather a wide range, but, 
as I have mentioned, the learned Civil Judge pro¬ 
posed, in the first instance, to take up the question 
of the validity of the plaintiff’s adoption, and 
finding it against him, dismissed the suit. This 
appeal is directed against that decree. 

(26) The only question raised in the appeal is 
whether the alleged adoption was validly made by 
defendant 2, the same depending on the meaning 
of the word ‘Aulad’ in the context in which it was 
used in the will in question. 

(27) Before I enter into this question of the 
interpretation of the will, I may mention a few 
events which took place in the family and which 
provide a background for the determination of 
that question. On 22-8-1908, Kunwar Dharam 
Singh, the brother of Raja Sanwal Singh, executed 
a deed of trust in regard to his own property in 
favour of a relation of his, Khiali Singh, and 
made himself and Lai Gokul Singh, father of 
Khiali Singh, trustees of that property. He ear¬ 
marked Rs. 120/- js annual allowance to be paid 
out of the profits of that property to Khiali Singh, 
and, in the body of the document, provided that 
after his (Dharam Singh’s) death Khiali Singh 
would be the owner of his entire movable and 
immovable properties. This led to a dispute bet¬ 
ween Dharam Singh and Raja Sanwal Singh, 
which appears to have • been resolved by a deed 
of settlement being executed on the 2nd (4th) 
November, 1909 jointly by them and Lai Gokul 
Singh. It is not necessary to refer to the details 
of this settlement, and its only bearing on this 
case is that it provided an occasion for the Raja 
to authorise his widow or widows to make an 
adoption after his death. In para. 3 of the docu¬ 
ment, it was provided that, in case he and his 
brother Dharam Singh left each a son, the son 
would be entitled to the property of his own father 
but that, if either of them did not leave a son, 
and the other did, the latter’s son would be en¬ 
titled to the property of both the brothers. Para¬ 
graph 5 laid down that, if no ‘Aulad Sulbi' were 
left by either of the brothers and they both died 
childless, Khiali Singh ‘the adopted son of Kun¬ 
war Dharam Singh’ would be the owner of the 
property of his adoptive father. Paragraph 6 of 
the document provided: 

“If I. Ra Ja Sanwal Singh, have no issue, I shall 
have power to make any one whom I like out 
of my family, as my son and ‘heir’, and he alone 
shall be the owner of the property of me, Raja 
Sanwal Singh. I, Kunwar Dharam Singh, shall 
have no claim or objection to the same.” 
i\ (28) This leaves no doubt that the Raja had 
provided for the contingency of adopting a son 
as his ‘heir* in case he left no Issue. The words 
"have no issue’ correspond in the original with 
the words *ba halat la-waldi’. I would hereafter 
indicate the sense in which the Raja intended to 
use these words here, consistently with his desire 
to have a son by adoption who could be his ‘heir’ 
In respect of his property. 

(29) Now coming to the will itself, the relevant 
paragraph of which I have already quoted earlier 
1958 AU./97 & 98 
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from its English translation in the judgment of 
the Court below. The words 
"Since life is unreliable, I. by way of precaution 
and with a view to make arrangement for the 
Raj, consider it meet (to provide) that if I leave 
no heir out of my 'Aulad Sulbi’ my widow will 
be the owner thereof. But if Kunwar Dharam 
Singh leaves ‘larka sulbi’ he will be the pro¬ 
prietor of the estate,” 

are very significant. The idea uppermost in the 
mind of the testator seems to be to provide for the 
management of the estate, and he declared his 
wish that the same should vest, in the first in¬ 
stance, in a son bom to himself, his widow taking 
only if he left no such son, and he attached so 
much importance to the estate vesting in a male 
incumbent that he allowed even a son bom to his 
brother, in case he himself had none, to succeed 
to the same, even to the exclusion of his own 
widow. In the sentence following: 

"But if none of us leaves ‘Aulad Sulbi’, my wedded 
wife, whoever she may be, shall be competent, 
and I give her this written authority, to take 
any boy of her choice from my family after my 
death in adoption according to Shastric rites 
and to execute a deed of adoption in his favour,” 
provision was made for a contingency in which 
neither of the brothers left 'Aulad Sulbi', and it 
was recited that the widow could in that event 
adopt a boy from the Raja’s family. 

(30) In the first place, there seems to be no 
reason why the testator, when referring to Dha¬ 
ram Singh, should have intended to use the words 
‘Larka Sulbi’ but when referring to him again 
along with himself, he should have intended to use 
the words 'Aulad Sulbi' in different senses. There 
being no ambiguity about the first expression none 
should be assigned to the second. Besides, if the 
latter expression, used in our opinion as synonym¬ 
ous with the former, were to be given its literal 
generic sense it will involve the absurdity that the 
Raja’s widow could not adopt a son. even if Dha¬ 
ram Singh had left a daughter. Nothing could be 
farther from his mind as a normal being, anxious 
to provide for the management of his Raj by 
having an ‘heir’ to himself. 

(31) Now the question is what was meant by the 
words ‘Aulad Sulbi’ in these clauses. For the 
plaintiff-appellant it was argued that the expres¬ 
sion referred only to sons, while the defendant- 
respondent urged that it included both, sons and 
daughters, so that the Raja having left a daughter 
neither of his widows was entitled to make an 
adoption after his death. This is precisely the 
controversy which we have to decide in this appeal. 

(32) The word ‘Aulad’ being the plural of the 
Persian word ‘Walad’ literally means ‘sons’. In 
the popular sense, however, it has come to mean 
‘issues’, including sons and daughters, and its 
derivations such as ‘la-walad’ or 'be aulad’ mean 
‘Issueless’ or ‘childless’ and not merely ‘sonless’. 
This was pointed out in — 'Nirman Bahadur v. 
Fateh Bahadur’. AIR 1929 All 963 at p. 969 (E); 
— 'Mst. Bibi Alimun-nisa v. Sh. Abdul Aziz’, AIR 
1936 Pat 527 (F) and — ‘Bhaiya Ajodhya Baksh 
Singh v. Mst. Muna Kuar’, AIR 1926 Oudh 467 
(G). In the last case, it was nonetheless observed 
that: 

‘‘It is a well-known fact that frequently in deeds 
and other documents the word ‘Aulad’ is con¬ 
fined to male issues and that in each instance it 
is a question of interpretation.” 

(33) If it was intended to lay down that the 
word meant only a ‘male issue’ whenever it oc¬ 
curred in a document, I should have much diffi- 
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culty in accepting this. But I entirely agree that 
in every case it is a question of interpretation 
which must be determined in the light oi certain 
weli-recognised rules, furnishing an aid in the 
discovery of the real intentions of the testator. We 
have to construe the word in the present case 
in accordance with those rules. 

(34) It cannot be denied that the object of 
adopting a son in Hindu Law is both secular and 
spiritual. It is secular in so far as the testator 
desires the preservation of his estate by providing 
for its continuance in the family through a cere¬ 
mony sanctioned by his personal law of vesting 
tlie same in' an individual as if the latter was 
his own son, and thereby propagating his line with 
all its concomitant benefits of the material world. 
It is spiritual inasmuch as the testator appoints 
auother to carry out the pious duty of “making 
those oblations and religious sacrifies which would 
permit the soul of the deceased passing from 
Hades into Paradise*’, as observed by Lord Shaw in 
— *3. G. Tilak v. Shrinivas’, AIR 1915 PC 7 (H>. 

(35) Now it is conceded by the learned counsel 
for the defendant-respondent that the estate of 
Rajhore which is the subject-matter of this litiga¬ 
tion, is an impartible Raj. As such it is governed, 
in the matter of inheritance, by the law of pri¬ 
mogeniture in the absence of a custom to the 
contrary. No such custom was suggested to exist 
in this case. It is also not denied that legally 
the late Raja Sanwal Singh was entitled to make 
a bequest of the estate, there being again no 
custom to the contrary. 

(36) Assuming that the will propounded by the 
plaintiff was made by the Raja with all the dis¬ 
positions it contains, the question is. what was the 
real object of the testator for which he made it. 
That he should have expressed concern in the 
deed for a proper management of the Raj after 
his death provides a clue iuto the real motive and 
genesis of the will. That he should have also 
expressed an anxiety to have an *heir* to himself 
for the same object, through whom alone he aimed 
at the preservation of the estate cannot also be 
denied. These two factors, the anxiety of the Raja 
for the future management of the estate and the 
achievement of that end through an ‘heir* furnish 
a valuable guide in finding out the actual con¬ 
tingency in which the Raja’s widow, whoever she 
might be, was authorised to make an adoption in 
obedience to her husband’s wishes. 

(37) Looking at the question from a purely 
secular standpoint, it is not likely that any one 
would prefer a female successor to a large estate, 
having regard to his desire to conserve the in¬ 
tegrity of the estate and also the social status of 
his family. The late Raja could not be an excep¬ 
tion to this most natural wish and outlook. But 
this essential object could be ill-served if we held 
that tl*r widows or either of them could not make 
an adoption, if the Raja left a daughter. Indeed, 
nothing in answer to this anomaly was suggested 
by the learned counsel for the defendant-respon¬ 
dent. The position, in fact, becomes all the more 
patent when we take into account the reference 
in the will to the Raja’s anxiety to have an ‘heir’, 
a word which was repeated in para. 6 of the con¬ 
temporaneous deed of settlement, to which we have 
already referred earlier. 

(38) It was o f course admitted on behalf of the 
defendant-respondent that the Raja’s daughter 
could not be his ‘heir’ in respect of the property 
in dispute, which admittedly is an impartible es¬ 
tate. This is apart from the question whether 
there was also a custom among the Chauhan Raj¬ 
puts, as claimed by the plaintifls-appellants, which 


altogether excluded a daughter from inheritance to 
all kinds of property. Her disqualification by sex 
rendered the eligibility of the Raja's daughter to 
claim the estate as his ’heir' a legal impossibility. 
And none could have been more conscious of this 
than the Raja himself, who wanted an ’heir’, as 
I have said, for a two-fold purpose. He must 
have further desired to ensure the performance of 
those funeral and other ’post-mortem’ services to 
which a father, for the good of his soul, was en¬ 
titled from his son and which a daughter was 
religiously incompetent to carry out. 

(39) These, in my opinion, present a fundamental 
criterion for judging the intention of the testator 
as regards the circumstances in which his widow 
or widows could adopt a son. It is obvious that if 
this depended on the testator not leaving even a 
daughter, his essential object in authorising an 
adoption could not be fulfilled. The daughter, ac¬ 
cording to the defendants, being an obstacle to 
the adoption, she herself at the same time not 
being an ’heir’ to her father, nor qualified to per¬ 
form the usual services for his spiritual salvation, 
the entire scheme and motive underlying the will 
was defeated. It is interesting to note the re¬ 
action of the learned Civil Judge to this vital as¬ 
pect of the case in his own words: 

“But it must be pointed out that there is in¬ 
trinsic evidence in the document itself that Raja 
Sanwal Singh was not moved by any such con¬ 
sideration. He was bequeathing the entire es¬ 
tate to his widow. Therefore not only was he 
not influenced by any such custom but he was 
deliberately doing the very contrary of it. Since 
he was giving the estate by will to the widow 
there was a likelihood of the estate ceasing to 
be joint family estate. It could be treated as 
a separate or self-acquired property of the 
widow. I do not wish to express any final opi¬ 
nion on that point because that question may 
arise hereafter on widow’s death. What I mean 
to point out is that there was a possibility of 
such a contingency arising and the surviving 
daughter claiming property as an heir to her 
mother. Whatever preference the late Raja 
might have given to his own son over his own 
daughter, he never wanted a daughter bom of 
his own loins to be superseded by an adopted 
son imported from remoter branches of the 
family.” 

(40) The above, in my opinion, hardly meets the 
points I have noticed as evolving the real inten¬ 
tion and object of Raja Sanwal Singh in making 
the will with an authority to his widows to adopt 
a son after his death. It must be remembered 
that the bequest to the widow in certain circum¬ 
stances could possibly prove only a temporary 
phase, liable to be terminated by Dharam Singh, 
the Raja’s brother, having a son, if no son was 
bom to the Raja himself, as mentioned both in 
the will and in para. 3 of the deed of settlement 
dated the 2nd (4th) November, 1909. No explana¬ 
tion was suggested here of the incongruity result¬ 
ing from a daughter bom to the Raja being allow¬ 
ed to hold the estate, thereby preventing his 
widow to adopt a son and the Raja's intense wisty 
to provide for the preservation of the estate by 
good management, and that by none except an 
’heir’ to himself, that heir being, of course, deter¬ 
mined by the rules of his personal law and by the 
nature of the property devolving on him under 
that law. Indeed, the observations quoted, assume 
that even a daughter could be such an ‘heir’, a 
supposition not warranted by the Hindu Law. 

(41) Our attention was called in the course of 
the arguments to two judgments of this Court, one 
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dated 16-4-1934 in a suit brought by Rani Gulab 
Kuar against the U. P. Courts of Wards, in charge 
of the estate of Rani Bhagwan Kuar, and the other 
dated 15-9-1936 in a suit brought by one Har Govind 
Singh, a collateral in the next senior line, against 
the Court of Wards. There is nothing in the 
former having any direct bearing on the question 
now in hand, but in the latter the following re¬ 
mark by the Bench appears with regard to the 
meaning of the relevant clause in the will of Raja 
Sanwal Singh: 

“We think that it was the intention of Raja 

Sanwal Singh to devise the estate to his widow 

until such time, if any. as either Dharam Singh 

begot a son or she took a boy in adoption.” 

(42) The judgment does not show that it had 
ever been suggested that the Raja’s widow or 
widows could make an adoption only if he had not 
left either a son or a daughter. Indeed, the ob¬ 
servation Is explicit on the point that such an 
adoption could be made if he did not leave a 
son. No doubt, it is not binding on the defendant- 
respondent but we have mentioned it only to illus¬ 
trate the attitude of the parties to that case on 
this matter of the meaning of the will, as also its 
approval by this Court on an earlier occasion. 

(43) A large number of cases appear to have been 
cited by the parties in the Court below and many 
were referred to before us also by their learned 
counsel. On behalf of the plaintiff-appellant, it was 
urged that, where the terms of the disposition 
were ambiguous, so as to be consistent eqally 
with two alternative positions, it was open to a 
party to invoke the aid of the surrounding cir¬ 
cumstances in order to discover the real intention 
of the testator. He conceded that, if those terms 
were absolutely clear & admitted of no difficulty 
in their application in a particular case, they had 
to be taken in their literal sense and the condi¬ 
tions in the bequest could then be strictly en¬ 
forced. This latter aspect appears to have occu¬ 
pied the learned Civil Judge a little too much, and 
he chose to cite and discuss a number of cases 
emphasising the same. There was, in fact, no dis¬ 
pute so far as the strict enforcement of the con¬ 
ditions of a will, clearly and unambiguously ex¬ 
pressed, were concerned. The real question in 
the case was: what were actually the intentions 
of the testator, when he had used words which 
were of a generic connotation, applicable equally 
to two alternative situations. Once the words* 
used in the bequest were clear and definite, they 
had, of course, to be interpreted in their natural 
sense, and no departure from that principle could 
be allowed, so as to give them a meaning which 
they did not literally bear. This was an elemen¬ 
tary rule of interpretation, on which both the 
parties are agreed, and, in my opinion, there was 
no occasion for the learned.Judge to emphasise 
this rule by citing numerous decisions in his judg¬ 
ment. Now to construe a will embodied in words, 
more or less of an ambiguous or dubious nature, 
the most salutary medium of construction avail¬ 
able is that the Court can consider the same in 
the light of all the incidental aspects which are 

« presented by a particular case. The circumstances 
of a testator, his personal outlook, the custom 
and practices prevailing among the people of his 
class and his anxiety to preserve the status and 
dignity of his house are the usual factors that ex¬ 
plain not only the necessity but also the cause of 
the bequest. 

(44) The above would appear as an established 
rule of interpretation of wills from judicial deci¬ 
sions. Lord Cranworth in — ‘Abbott v. Middleton*. 
(1855) 7 H L C 68 at p. 89 (I) observed: 


“Where by acting on one interpretation of the 
words used we are driven to the conclusion, that 
the person using them is acting capriciously, 
without any intelligible motive, contrary to the 
ordinary mode in which men in general act in 
similar cases, then, if the language admits of 
two constructions, we may reasonably and pro¬ 
perly adopt that which avoids these anomalies, 
even though the construction adopted is not 
the most obvious, or the most grammatically 
accurate.” 

(45) This dictum was followed by the Judicial 
Committee in — *15 Cal 725 (PC) (Di* at p. 749, 
where their Lordships remarked: 

"It is rather a case in which the difficulty created 
by the particular expression ought to be solved 
by adopting the construction which bespeaks a 
reasonable and proper intention and rejecting 
that which would indicate an intention unrea¬ 
sonable, capricious and inconsistent with the 
testator's view.” 

(46) Again, in — 12 All L J 315 at p. 325 (O’, 
the same authority laid dow": 

"In all cases the primary duty of a Court is to 
ascertain from the language of the testator what 
were his intentions, i.e., to construe the will. It 
is true that in so doing they are entitled and 
bound to bear in mind other matters than mere¬ 
ly the words used. They must consider the sur¬ 
rounding circumstances, the position of the 
testator, his family relationships, the probability 
that he would use words in a particular sense 
and many other things which are often summed 
up in the somewhat picturesque figure. ‘The 
Court is entitled to put itself into the testator’s 
armchair’. Among such surrounding circum¬ 
stances which the Court is bound to consider 
none would be more important than race and 
religious opinions, and the Court is bound to 
regard as presumably (and in many cases cer¬ 
tainly) present to the mind of the testator in¬ 
fluences and aims arising therefrom. But all this 
is solely as an aid to arriving at a right con¬ 
struction of the will, and to ascertain the mean¬ 
ing of its language when used bv that particular 
testator in that document.” 

(47) In — ‘Rameshwar Baksh Singh v. Balraj 
Kunwar’, AIR 1935 PC 187 (J), Sir Shadi Lai deli¬ 
vering the judgment of the Judicial Committee 
remarked that in interpreting a will it was the 
duty of the Court to find out the intention 0 f the 
testator, that the intention was to be gathered from 
the language used by the testator, because it was 
the words used in the instrument by which he had 
conveyed the expression of his wishes, that the 
meaning to be attached to the words might, how¬ 
ever, be affected by surrounding circumstances and 
that, when this was the case, those circumstances 
should be taken into consideration. 

(48) Among the rulings noted by the learned 
Civil Judge in support of the defendant’s case was 
the Privy Council decision in — ‘AIR 1919 PC 75 
(B)\ and he remarked that: 

"In that case an authority was given to a widow 
to make an adoption in case no child was bom 
to her husband. A daughter was bom and 
subsequently died. It was held that the widow 
could not adopt.” 

(49) This was really misregarding the facts of 
that c9se, for, at p. 76 of the report, we find a 
quotation from the terms of the will there in dis¬ 
pute to the following effect: 

"If bv the will of Providence ‘no male or female 
• child* be bom to me. in that case both mv wives 
one after another, as provided in para. 2 , shall 
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remain, in concord, proprietors and managers 
and perpetuate the name and reputation of the 
family up to the terms of their lives.** 

Then followed the authority to the wives to adopt. 

(50) This meant that the wives of the testator 
could claim the property or make an adoption ‘only’ 
if “no male or female child*’ was bom to him. A 
daughter having been born, the adoption was 
naturally held to be invalid. Before this ruling 
could be relied upon by the defendant-respondent 
it had to be held that the words ‘Aulad Sulbi’ in 
this case did include both sons and daughters, the 
very question that we have to determine. 

(51) Learned counsel for the defendant-respondent 
also relied upon the case of — ‘Jiban Krishna 

• Das v. Jitendra Nath Das’, AIR 1949 FC 64 (K). 
in which it had only been emphasised that in 
construing a will, the cardinal maxim to be ob¬ 
served was that the Court should, in all cases, 
endeavour to ascertain the real intention of the 
testator, that meaning, the intention which the will 
itself by express words or by implication declares 
and that the primary duty of the Court was to 
ascertain from the language of the entire docu¬ 
ment what the intentions of the testator were. 

(52) There is nothing in this decision which 
affects the rule, which I have emphasised as deter¬ 
mining the question of interpretation of the will 
in this case. Indeed, their Lordships adopted the 
dictum of the Privy Council, quoted by us from 
the case in — ‘12 All L J 315 (PC) (C)’, in its 
very terms. 

(53) Taking this principle into account and ap¬ 
plying it to the facts of the present case, and 
particularly in the light of the coasiderations I 
have mentioned above in relation to Raja Sanwal 
Singh, I have come to the conclusion that his 
intention was to authorise his widow or widows 
to adopt a son only if he left no son bom of his 
own loins and even though he left a daughter. 
The view taken by the learned Civil Judge to the 
contrary was, in my opinion, wrong, and I am 
not inclined to affirm it. 

(54) Accordingly I would allow the appeal, set 

aside the decree of the Court below and send the 
case back to that Court with a direction to try 
the other issues in the case and dispose of the 
same according to law. The costs will abide the 
event. The appellant will be entitled to a refund 
of the court-fee paid by him in this Court. 
C/V.R.B. Appeal allowed. 
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AGARWALA J. 

Dr. Rajnath, Applicant v. L. Vidya Ram and 
others. Opposite Party. 

Misc. Case No. 182 of 1950, D/- 20-7-1953. 

(a) Civil P. C. (1908), S. 22 — Application 
when to be made. 

Section 22 lays down two conditions in 
which an application for transfer may be 
made, first that the application should be 
made at the earliest possible opportunity 
and in any case at or before the settlement 
of issues and second that it should be made 
after notice to the other party. (Para 1) 
Anno: Civil P. C., S. 22 N. 1, 3, 6. 

(b) Civil P. C. (1908), Ss. 22, 23 and 24 — 
Scope. 

Section 23 is not an independent section. 

It is supplemental to S. 22. Section 24 is a ’ 
general provision empowering the High 


Court or the District Court to transfer a 
case on the motion of any other party or 
on its own motion. The general power con¬ 
ferred by S. 24 is not to be applied where 
the case falls under S. 22. (Para 1) 

Anno: Civil P. C., S. 22 N. 1; S. 23 N. 1: 

S. 24 N. 2. 

(c) Interpretation of Statutes — Special and 
general provision. & 

Where there is a special provision for a 
particular matter and there is also a general 
provision, the special provision should be 
applied. (Para 1) 

Anno: Civil P. C., Pre. N. 7. 


P. N. Bakshi and H. N. Seth, for Applicant; 
A. K. Kirti, for Opposite Party. 

ORDER: This is an application for transfer of a 
suit pending in the Court of the Civil Judge, Agra 
to the Court competent to try it in Mainpuri. The 
parties belong to the same family. L. Vidya Ram, 
plaintiff-opposite party 1 filed the suit which has 
given rise to this application for partition of family 
property in the Court of the Civil Judge Agra. 
The applicant and the other two opposite parties, 
L. Kedar Nath and Srimati Attar Dei, are defen¬ 
dants to the suit. The property in dispute is 
situated partly in the district of Agra and partly 
in the district of Mainpuri. The issues in the 
case were framed on 21-2-1950. The applicant did 
not object to the suit proceeding in the Civil 
Judge’s Court at Agra up to that time. Then six 
months later, i. e. on 30-8-1950 he made the pre¬ 
sent application to this Court for the transfer of 
the case on the ground that the suit could have 
been instituted at Mainpuri and it would be con- * 
venient to both parties that it be tried there. 


The ground mentioned in the application is 
covered by Section 22, Civil P. C. The Section 
however lays down two conditions in which such 
an application may be made, first that the appli¬ 
cation should be made at the earliest possible oppor¬ 
tunity and in any case at or before the settlement 
of issues and second that it should be made after 
notice to the other party. These conditions were 
not complied with by the applicant. Learned 
counsel for the applicant argues that his applica¬ 
tion is under Sections 23 and 24, Civil P. C. The 
argument has no force. 

Section 23 merely lays down the forum in which 
applications under Section 22 are to be made. Al¬ 
though Section 22 is mentioned in clause (1) of 
Section 23 only, clauses (2) and (3) of that section 
also refer to an application made under Section 22 
and do not refer to an application made under S. 
24. Section 23 is not an independent section. It 
is supplemental to Section 22. Section 24 is a 
general provision empowering the High Court or 
the District Court to transfer a case on the motion 
of any other party or on its own motion. The 
general power conferred by Section 24 is not to be 
applied where the case falls under S. 22. If Sec¬ 
tion 24 were to apply to the classes of cases cover¬ 
ed by Section 22, it would not have been necessary 
for the Legislature to enact Section 22 at all. Is) 
is a general principle of interpretation of Statutes 
that where there is a special provision for a parti¬ 
cular matter and there is also a general provision, 
the special provision should be applied. The app'i- 
cation in the present esse having been made on 
the ground which is covered by Section 22 falls 
under that section and not under section 24. 

(2) The provisions of Section 22 not having been 
complied with, the application is not maintains 
and is dismissed with costs. 
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(3) The stay order is discharged. The Court 
below shall proceed to decide the case without any 
delay. 

B/K.S.B. Application dismissed. 
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MALIK C. J. AND V. BHARGAVA J. 
Padampat Singhania, Applicant v. Commr. of 
Income-tax, U. P. and Ajmer-Merwara, Luck¬ 
now, Respondent. 

Misc. Case No. 139 of 1948, D/- 9-4-1953. 
Income-tax Act (1922), S, 6 — Business — 
(Hindu Law — Joint family — Trade — Part¬ 
nership). 

There is no presumption that any business 
carried on by a member of a joint Hindu 
family is joint family business and it is for 
those to prove it who allege that it is so. 
Where therefore there was no evidence that 
any joint family funds were used in the 
business of the firm or any joint family 
funds were invested in that business, it is 
not possible to hold that the three minors, 
who were members of their respective joint 
families of which their fathers were Kartas. 
merely represented the joint families and 
were not there in their own rights. 

Under the circumstance the income of the 
minor member, arising from shares and 
interest on deposits in the firm did not re¬ 
present the income of his Hindu undivided 
family liable to assessment in the hands of 
his father as the Karta. AIR 1929 PC 1, 
Relied on; (1952) 21 ITR 164 (All); AIR 
1953 All 150, Referred. (Paras 5, 8) 

Anno: Income-tax Act, S. 6 N. 5. 

G. S. Pathak, for Applicant; S. C. Das, for 
Respondent. 

CASES CITED: 

(A) (’29) AIR 1929 PC 1: 113 Ind Cas 897 (PC) 

(B) (’52) 1952-21 ITR 164 (All) 

(C) (’53) AIR 1953 AU 150: 1952-22 ITR 474 
MALIK C. J.: A number of references, some 

under the Income-tax Act and others under the 
Excess Profits Tax Act, have been lumped up 
together and numbered as above. During the 
course of argument, with the consent of learned 
counsel, we found it necessary to number the 
cases separately and Miscellaneous Case No. 139 
of 1948, was confined only to the reference under 
S. 66 (1), Income-tax Act in Reference Appli¬ 
cation No. 226 of 1947-48 before the appellate 
Tribunal, which related to the income of the firm 
Harishankar Gopal Hari. 

(2) The question referred to us in this refer¬ 
ence is as follows: 

“Whether in the circumstances of the case, the 
income of Gopal Hari, a minor member of 
the Hindu undivided family of Sir Padampat 
Singhania arising from share and interest on 
deposits in the firm of M/S. Hari Shankar 
Gopal Hari represents the income of the Hindu 
• undivided family liable to assessment in the 
hands of Sir Padampat Singhania as its 
Karta?” 

The facts as they appear from the Statement 
of the Case and the Appellate Order of the 
Tribunal are that there is a J. K. Cotton Spin¬ 
ning and Weaving Mills Co., Ltd., at Kanpur. 
The sole selling agency of the products of the 
J. K. Cotton Spinning and Weaving Mills Co., 
Ltd., (hereafter called the Company) was held 


by Messrs. Juggilal Kamlapat. The partners of 
this registered firm were Sir Padampat Singha¬ 
nia, Lala Kailashpat Singhania, Lala Lakshmi- 
pat Singhania, each holding a 5 annas share, 
and the mother of the three Singhania brothers 
mentioned above, who had a one anna share. 
The three brothers were separate and were 
being separately assessed. The sole selling 
agency contract terminated and a new firm 
Harishankar Gopal Hari was registered and it 
entered into a contract with the Company and 
became its sole selling agent. The constitution 
of this firm is as follows: 


‘1. 

Radhakishan Singhania 

... 0-1-0. 

2. 

P. D. Chandrana 

... 0-0-6. 

3. 

Gopikrishan Jaipuria 

... 0-0-6. 

4. 

Harishankar, minor son of L. 
Lakshmipat Singhania 

... 0-4-9. 

5. 

Gopal Hari, minor son of Sir 
Padampat Singhania 

... 0-4-6. 

6. 

Vijaipat, minor son of L. 
Kailashpat Singhania 

... 0-4-9.” 


As shown above, the last three were minors and 
were aged 10, 10 and 4 years respectively in the 
year 1947 when the Appellate Assistant Commis¬ 
sioner made the assessment, and were the sons 
of L. Lakshmipat Singhania, Sir Padampat Sin- 
ghania and L. Kailashpat Singhania, who were 
partners of the firm Messrs. Juggilal Kamlapat. 
We do not know anything about the other three, 
Evidently they were strangers. 

(3) The facts found and not disputed are as 
follows: 

1. That the sole selling agency contract was 
with Messrs. Juggilal Kamlapat; 

2. That the partners in the firm were the 
fathers of the three minors, who were 
admitted to the benefits of the partnership 
of the firm Harishankar Gopal Hari; 

3. That on termination of the sole selling 
agency contract of Messrs. Juggilal Kamla¬ 
pat the Company entered into a fresh 
contract with the firm Harishankar Gopal 
Hari; 

4. That in this firm of Harishankar Gopal Hari 
14 annas shares were held by the three 
minors who were admitted to the benefits 
of the partnership in Harishankar Gopal 
Hari: 

5. That the three minors are members of the 
joint Hindu family with their respective 
fathers, who are separate ‘inter se’; and 
lastly, 

6. That there was no evidence to prove that 
the minors had any separate funds of their 
own which they might have invested in the 
business. 

(4) The question in this reference is whether 
on those facts it could be found that the income 
of Gopal Hari minor, Son of Sir Padampat 
Singhania, was really the income of the joint 
family and could be assessed as such in the 
hands of Sir Padampat Singhania as the Karta 
of the Hindu undivided family. 

(5) The law is now well settled that it is 
open to a member of a Hindu undivided family 
to carry on a business and there is no presump¬ 
tion that any such business belongs to the joint 
family (see — 'Annamalai Chetty v. Subra- 
manian Chetty’, AIR 1929 PC 1 (A). In that 
case a member of a joint family had been 
engaged actively in money-lending business. 
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vvith the income of that business he acquired 
some property and the question was whether 
that property could be held to be joint family 
property. Their Lordships of the Judicial Com¬ 
mittee held that: 

"A member of a joint undivided family can 

make separate acquisition of property for his 

own benefit, and unless it can be shown that 

the business grew from joint family property. 

or that the earnings were blended with joint 

family estate, they remain free and separate.” 
There is no presumption that any business 
carried on by a member of a joint Hindu family 
is joint family business and it is for those to 
prove it who allege that it is so. In the case 
before us there is no question of any blending 
of income. The only question for decision is 
whether Gopal Hari was admitted to the benefits 
of the partnership in his own right or he was 
there merely as representing the Hindu undivid¬ 
ed family so that the income of his share was 
the snare of the Hindu undivided family. There 
is no finding that any funds of the Hindu un¬ 
divided family were invested in the firm Hari- 
shankar Gopal Hari. Learned counsel for the 
Department has placed before us the assessment 
order of the Income-tax Officer, the Appellate 
Assistant Commissioner’s order and the Appel¬ 
late Tribunal’s order. No mention is made in 
the first two about any investments at all, nor 
is there any suggestion that any family funds 
were used. The Appellate Tribunal, however, 
instead of considering whether any joint family 
funds were invested in the business, considered 
the question whether the minor had any separate 
funds of his own and observed that there was 
no evidence to hold that any funds other than 
those of the Hindu undivided family were used 
by or for the minors. There is nothing on the 
record to show whether funds of any kind were 
invested at all and we cannot from this very 
ambiguous sentence conclude that there was any 
investment of joint family funds. All that we 
understand the sentence to mean is that on 
behalf of the assessee no evidence had been 
given that the minor had any separate funds of 
his own which he could have invested in the 
firm Hari Shankar Gopal Hari. 

(6) We have discussed the question whether 
a Hindu undivided family as such can be a 
partner and whether it can be held that a 
member of a Hindu undivided family, who is a 
partner in a business with strangers, represents 
that family so far as the members of the Hindu 
undivided family are concerned: — ‘In re 
Mangal Chand Mohanla!’, (1952) 21 ITR 164 
< All) fB). In that case we laid stress on the 
point that the entire funds were supplied by 
the old business which was the business belong¬ 
ing to the Hindu undivided family. 

(7) The point was also considered in — •Ram- 
kumar Ramniwas v. Commr. of Income-tax’. 
AIR 1953 All 150 (C) in which we have dis¬ 
cussed the question whether a Hindu undivided 
family can be a partner at all and, if any 
member of a Hindu undivided family is a part¬ 
ner in a firm, what the rights of the other 
members of the Hindu undivided family may be 
a ’ainst him and against the partnership. 

(8) It has been urged by Mr. Das that there 
was no reason why the three strangers, who 
must be the working partners in this firm, should 
admit to the benefits of the partnership three 
minors and give them the larger share of the 
profits, unless the minors represented their 
fathers* interest and unless their fathers had 


made substantial investments. If any invest¬ 
ments were made by the three Singhania 
brothers from joint family funds, it should have 
been easy for the Department to give evidence 
on the point and prove it. From the fact that 
no mention is made in the orders of the Income- 
tax Officer and the Appellate Assistant Commis¬ 
sioner that there were any such investments, 
we take it that there was no evidence to show 
that any fund of the Hindu undivided family p 
was utilised in the business Harishankar Gopal 
Hari. As regards the point, why strangers 
should admit the three minors to the benefits of 
the partnership, the answer appears to us to be 
plain enough. The three Singhania brothers 
might have found it unnecessary or unprofitable 
to take the sole selling agency contract as it 
would only add to the burden of Income-tax 
and Super tax etc., and they might have agreed 
to use their influence to get the sole selling 
agency contract for the firm Harishankar Gopal 
Hari if their minor sons were benefited by being 
admitted to the benefits of the partnership. 
There being no evidence that any joint family 
funds were used in the business of the firm 
Harishankar Gopal Hari or any joint family 
funds were invested in that business, it is not 
possible to hold that the three minors, who 
were members of their respective joint families 
of which their fathers were Kartas, merely 
represented the joint families and were not there 
in’their own rights. There was thus no material 
on which the Tribunal could come to the con¬ 
clusion that it did. 

(9) Before we leave this point, however, we 
may mention that, in the statement of the case, 
when making the reference, the Tribunal pro¬ 
bably realised that the finding given in the 
Appellate Order was not satisfactory and it 
added certain words which are not to be found 
in the Appellate Order. In the Appellate Order, 
dealing with the question of funds, the Tribunal 
said as follows: 

“There is no evidence to hold that any funds 

other than of the Hindu undivided families 

were used by or for the minors” 

T n the statement of the case after these words 
the Tribunal added— 

“in investing any capital in the firm of M/S 

Harishankar Gopal Hari” 

(10) The result, therefore, is that this refer¬ 
ence must be answered in the negative. The 
assessee is entitled to his costs which we assess 
at Rs. 400/-. 

B/H.G.P. Reference answered. 


A. I. R. 1953 ALL. 774 (Vol. 40. C. N. 384) 
(LUCKNOW BENCH) 

R. SINGH J. 

Durga Prasad, Applicant v. State. 

.Criminal Revn. No. 172 of 1952, D/- 29-5-53. 

Interpretation of statutes — Addition or 
subtraction of words — (U. P. Foodgrajas 
Movement Control Order (1949), Sch. 6, Para 2). 
Law should be interpreted as not to make 
any words redundant if it is possible to 
interpret it so as to utilize the meanings of 
all the words used in the legislation. Hence 
the words “in the Gorakhpur and Basti 
districts” in Sch. 6, para 2, U. P. Foodgrams 
Movement Control Order should be inter- 
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preted as governing the words “are lying 
within two miles to the north of the river 
Rapti” also, as when they are interpreted 
otherwise as governing the area to the west 
of river Rohin the words “Basti district" 
would become redundant—Therefore any 
part lying in Konda district would not be 
covered by those words. (Paras 4, 5) 

R. B Lai, R. B. Chaudhri and J. D. Pradhan, 
for Applicant; Manik Chand Jain, for Asst. 
Govt. Advocate, for the State. 

ORDER: This is an application for revision 
on behalf of one Durga Prasad who has been 
convicted under S. 7, Essential Supplies Act for 
having contravened the provisions of Cl. 3 (vi), 
U. P. Foodgrains Movement Control Order, 
1949. 

(2) It anDears that on 4-3-1951, at about 9-30 
p. m. a party of the anti-smuggling squad 
detected eight cart loads of rice being taken 
towards Balrampur in village Sisaj 0a Qoe of 
these carts was owned and*- ''or. 
applicant. He was then prosecuted. 

(3) The learned Magistrate who tried the 
case came to the conclusion that the applicant 
was found taking rice to a place within two 
miles of the river Rapti which was an area to 
which the prohibition of movement of rice was 
applicable. The Sessions Judge who heard the 
appeal also concurred with the Magistrate and 
held that the area in which the applicant was 
detected was a prohibited area. The appeal was 
accordingly dismissed. 

(4) The only point which has been pressed 
in arguments on behalf of the applicant is that 
the words “in the Gorakhpur and Basti dis¬ 
tricts’* in para. 2, Schedule 6. U. P. Foodgrains 
Movement Control Order, 1949, governed the 
words “the area lying within two miles to the 
north of the river Rapti** also. A plain reading 
of the words in question may perhaps lead to 
the inference that the words “in the Gorakhpur 
and Basti districts” were meant to apply to the 
area two miles to the west of the river Rohin 
but it has been argued that no part of the river 
Rohin lies in the Basti district and if this was 
the intention of the Legislature, it would not 
have used the words “in the Gorakhpur and 
Basti districts** in connection with the area to 
the west of the river Rohin. 

The mans attached to the Gazetteers of the 
two districts, Basti and Gorakhpur, show that 
no part of the river Rohin lies in the Basti 
district and no part of the river Rohin is within 
two miles of the border of Basti district. If. 
therefore, the words “in the Gorakhpur and 
Basti districts** are interpreted to govern the 
area to the west of the river Rohin, the words 
“Basti district’* would become redundant. It 
is a normal rule of interpretation that the law 
should be so interpreted as not to make any 
words redundant if it is possible to interpret it 
so as to utilize the meaning of all the words 
used in the legislation. In the present case it 
appears to me that the words “in the Gorakhpur 
«and Basti districts” in view of the contention 
mentioned above would govern the words “area 
lying within two miles to the north of the river 
Rapti** also. 

(5) It is not disputed that the place where 
the cart driven by the applicant was detected 
lay in the Gonda district. That part would not. 
therefore, be covered by the words of para 2 of 
Sch. 6. as the corridor referred to in para. 2 ol 
Sch. 6 would be only that part that would lie 
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in the Gorakhpur and Basti districts. In the 
view that I have taken, the conviction of the 
applicant cannot stand. 

(6) No other point has been pressed in argu¬ 
ments. 

(7) The application for revision is, therefore, 
allowed and the conviction and sentence of tne 
applicant passed by the Courts below are set 
aside. The rice which has been confiscated shall 
also be released in favour of the applicant and 
if the rice has been sold and replaced by the 
value received, the money shall be made over 
to the applicant. The fine if realised shall be 
refunded. 

C/M.K.S. Application allowed. 


A. I. R. 1953 ALL. 775 (Vol. 40, C. N. 385) 
MALIK C. J. AND V. BHARGAVA J. 
Padampat Singhania, Applicant v. Commr. 
of Income-tax, U.P. and Ajmer-Merwara, Luck- 
now, Respondent. 

Misc. Cases Nos. 139(a), 139(b) and 139(c) 
of 1948, D/- 9-4-1953. 

Income-tax Act (1922), Ss. 30, 23(2) and (4), 
and 27 — Scope of appeal — (Civil Y. C. 
(1908), Ss. 100 and 101). 

An appeal is a creature of the statute 
and. if no right of appeal is given, no ap¬ 
peal can be filed. It may be one thing to 
say that where an order is really under S. 
23(3) but is wrongly labelled as an order 
under S. 23(4), an assessee has a right to 
file an appeal. If, however, the assessment 
has in fact been made under S. 23(4) as 
the best judgment assessment, it cannot 
be held that even before the amendment of 
S. 30 the assessee had a right to file an 
appeal. (Para 4 > 

Before the amendment of S. 30, Income- 
tax Act. the position was that the order of 
the Income-tax Officer making an assess¬ 
ment under S. 23(4) was final, but if the 
assessee had made an application under S. 

27 that he should not have been assessed 
under S. 23(4) and the Income-tax Officer 
had rejected that application, he could file 
an appeal before the Appellate Assistant 
Commissioner, go up in appeal to the Ap¬ 
pellate Tribunal and even ask for a re- 
ference to this Court if a question of law 
arose. After the amendment of S. 30 the 
assessee has got two rights: (1) to ques¬ 
tion the validity of a reference under S. 
23(4) in the same way as before, that is, 
by an apolication under S. 27, appeal to 
the Appeliate Assistant Commissioner and 
further apoeal to the Appellate Tribunal, 
or (2) if tie did not challenge his liability 
to be assessed under S. 23(4) he could ap¬ 
peal against the quantum of the tax im¬ 
posed to the Appellate Assistant Commis¬ 
sioner and the Tribunal. (Para 5) 

In compliance with notices issued under 
S 23 (2), the assessees filed their returns. 
The Income-tax Officer then issued notices 
under S. 22(4) for production of certain 
account-books. These notices were not 
complied with and he then proceeded to 
make the assessment under S. 23(4), In¬ 
come-tax Act. No application under S. 27, 
Income-tax Act, was filed on behalf of 
assessees for cancellation of assessment 
under S. 23(4) and making a fresh assess- 
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ment under S. 23(3). They, however, 
straightway filed appeal before the Ap¬ 
pellate Assistant Commissioner who found 
that assessment unjustified and himself 
made certain adjustments. (Para 2) 

Held that the Appellate Assistant Com¬ 
missioner was not competent to entertain 
an objection to the assessment being made 
under S. 23(4), in proceedings other than 
those through S. 27 of the Act. Case law 
considered. (Paras 1 and 2 ) 

Anno: Income-tax Act, S. 23, N. 3, 4; S. 27 
N. I; S. 30 N. 1. 

G. S. Pathak, for Applicant; S. C. Das, for 
Respondent. 

CASES CITED: 

(A) (’53) AIR 1953 All 401: 1953-23 ITR 272 

(B) (’38) AIR 1938 PC 175: 1938-6 ITR 414 

(C) (’29) AIR 1929 Lah 593: 10 Lah 596 (FB) 

(D) (’31) AIR 1931 All 417: 53 All 451 

(E) (’45) AIR 1945 Cal 104: 1944-12 ITR 327 

(F) (’53) AIR 1953 All 735: (Misc. Case No 
300 of 1949 All.) 

MALIK C. J.: There is one common ques¬ 
tion of law referred to us in these three re¬ 
ferences. The question formulated is as follows : 
"Whether the Income-tax Appellate Tribunal 
was legally correct in holding that the Ap¬ 
pellate Assistant Commissioner was not 
competent to entertain an objection to the 
assessment being made under S. 23(4), In¬ 
come-tax Act, in proceedings other than 
those through S. 27 of the Act?” 

The facts relating to this matter are very sim¬ 
ple and are not disputed. In compliance with 
notices issued under S. 23(2), Income-tax Act, 
the three assessees, Sir Padampat Singhania, 
L. Kailashpat Singhania and L. Lakshmipat 
Singhania, filed their returns. We may men¬ 
tion that these were three separate cases, the 
three brothers being separate. The notices were 
issued to them as heads of the Hindu undivided 
family represented by each. The Income-tax 
Officer then issued notices under S. 22(4) for 
production of certain account-books. These 
notices were not complied with and he then 
proceeded to make the assessment under S. 
23(4), Income-tax Act. No application under S. 
27, Income-tax Act was filed on behalf of any 
of the three assessees for cancellation of 
assessment under S. 23(4) and making a fresh 
assessment under S. 23(3). The three assessees, 
however, straightway filed three appeals be¬ 
fore the Appellate Assistant Commissioner. 
The Appellate Assistant Commissioner went 
into the question whether the Income-tax 
Officer was justified in making the assessment 
under S. 23(4) instead of under S. 23(3) and 
he came to the conclusion that the Income-tax 
Officer was not so justified under S. 23(4) and 
after having recorded that finding he consider¬ 
ed the assessment on the merits and made cer¬ 
tain adjustments, and so far as Sir Padampat 
Singhania was concerned the result of the ad¬ 
justments was that the total income was re¬ 
duced by a figure of Rs. 3,85,189/-. This order 
of the "Appellate Assistant Commissioner is 
dated 16-1-1947. 

(2) The Income-tax Officer appealed against 
this order and the Appellate Tribunal came to 
the conclusion that no application having been 
filed under S. 27 and there being no appeal 
before the Appellate Assistant Commissioner 
against an order under S. 27, in the appeal 
against the assessment order under Section 


23(4) the Appellate Assistant Commissioner 
had no right to go into the question, whether 
the assessment was or was not properly made 
under that section, with the result that it allow¬ 
ed the appeal and held that the assessment 
made by the Income-tax Officer must be deem¬ 
ed to be best judgment assessment under S. 
23(4) and could not be held to be an assess¬ 
ment under S. 23(3). 

(3) The three assessees then applied that ft 
the question be referred along with other 
questions to this Court for its opinion and that 

is how the question quoted above came to be 
referred to us. 

(4) The point is covered by a recent decision 
of this Court in — ’Chhotelal Gobardhan Das 
v. Commr. of Income-tax, U. P., V. P. and 
Lucknow’, AIR 1953 All 401 (A). In that case 
an application under S. 27 had been filed and 
had been disposed of. Thereafter there were 

two a^p.e?Js_before the Appellate Assistant 

Comm^ 4 0 fhone against the order under S. 

27 anc' ifie other against the assessment under 
S. 23(4). Both the appeals were disposed of 
by the Appellate Assistant Commissioner. The 
assessee then filed one appeal before the Ap¬ 
pellate Tribunal against the order of the Ap¬ 
pellate Assistant Commissioner in the appeal 
against the assessment under S. 23(4). He 
filed no appeal against the order of the Appel¬ 
late Assistant Commissioner in the appeal filed 
against the order under S. 27, and the ques¬ 
tion was whether the Appellate Tribunal could 
in that appeal go into the question whether the 
Income-tax Officer was justified in making 
assessment under S. 23(4). We held that the 
appeal before the Tribunal related to the 
quantum of the tax payable and in that appeal h 
the question, whether there was sufficient cause 
for not complying with the previous notice, 
did not arise, no appeal having been filed 
against the order under S. 27, though an ap¬ 
peal was provided for by the Indian Income- 
tax Act. Mr. Pathak, on behalf of the 
assessee, has asked us to reconsider that deci¬ 
sion in view of the observations made by their 
Lordships of the Judicial Committee in — 
‘Commr. of Income-tax, Bombay Presidency 
and Aden v. Khemchand Ramdas’, AIR 1938 
PC 175 (B). As that case was not cited before 

us when we decided the case of Chhotelal 
Gobardhan Das, we heard counsel on the point 
and considered the question whether the Privy 
Council decision made it necessary for us to 
reconsider our previous judgment. After hav¬ 
ing carefully considered the matter, however, 
we do not feel disposed to change the opinion 
already expressed by us in — ‘Chhotelal Go¬ 
bardhan Das’s case (A)’. In — ‘Khemchand 
Ram Das’s case (B)\ the Income-tax Officer 
had issued notices under Ss. 22(2) and 22(4). 
When the assessment was made, S. 30, In¬ 
come-tax Act, had not been amended and there 
was no appeal against an assessment order 
made under S. 23(4). An appeal was, however, 
filed before the Appellate Assistant Commis¬ 
sioner and was considered on the merits but * 
failed. The question was debated whether the 
assessment was, in fact, made under S. 23(4) 
or under S. 34 or S. 35. The Appellate Assis¬ 
tant Commissioner of Income-tax had express¬ 
ed no opinion but their Lordships of the Judi¬ 
cial Committee held: 

"For the order could only be justified, if at 
all, as one made, not under S. 23(4) but un¬ 
der either S. 34 or S. 35. If it was made, as 
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the Commissioner has found, in purported 
exercise of the powers given by S. 23(4), 
the assessee nevertheless had a right of ap¬ 
peal to the Assistant Commissioner under S. 
33 and the Commissioner was in error when 
he quashed the proceedings on that appeal.*’ 
Their Lordships quoted with approval the ob¬ 
servations of Sir Shadi Lai in — ‘Duni Chand 
v. Commr. of Income-tax, Punjab*, AIR 1929 
Lah 593 (FB) (C) : 

“The mere fact that the assessment purports 
to have been made under that sub-section 
does not shut out an appeal; it must be 
shown that the circumstances of the case 
bring it within the scope of that sub-section.” 

Learned counsel for the assessee has urged 
that, even if an Income-tax Officer has made the 
best judgment assessment under S. 23(4), the 
assessee had a right to file an appeal before 
the Appellate Assistant Commissioner and 
urge before him that there were good reasons 
for his not having been able to comply with 
the notice under S. 22(4). An appeal, as is now 
well settled, is a creature of the statute and, 
if no right of appeal is given, no appeal can 
be filed. It may be one thing to say that 
where an order is really under S. 23(3) but is 
wrongly labelled as an order under S. 23(4), 
an assessee has a right to file an appeal on 
the ground that the order has been wrongly 
labelled and it was really an order under S. 
23(3) and he had a right of appeal. Such a 
case came before this Court in the matter of 
Gangasagar, AIR 1931 All 417 (D) where the 
Income-tax Officer made the assessment on the 
basis of the account-books produced. He, how¬ 
ever, said that though he was making the 
assessment on the basis of the account-books 
produced yet as the assessee had not complied 
with the notice under S. 22(4), the assessment 
order must be deemed to be an assessment 
under S. 23(4). The question referred to this 
Court was as follows: 

“Whether, in the circumstances of this case, 
the Income-tax Officer was right in calling 
his assessment an assessment under S. 23(4) 
of the Act or whether in law the assessment 
was one under S. 23(3) of the Act, and whe¬ 
ther in the latter case the assessee had a 
right of appeal in the regular way?** 

This Court held that when an assessment is in 
fact made under S. 23(3), merely by requir¬ 
ing the production of some unnecessary books 
or documents, which were not needed for the 
assessment, the Income-tax Officer cannot call 
it an assessment under S. 23(4). With the 
observations made in that judgment we respect¬ 
fully agree. If, however, the assessment has 
in fact been made under S. 23(4) as the best 
judgment assessment, we find it difficult to hold 
that even before the amendment of S. 30 the 
assessee had a right to file an appeal and have 
the question debated whether he was prevent¬ 
ed from making compliance with the notice 
under S. 22(4) by reason of sufficient cause. 

,* (5) Mr. Pathak has urged that In a case 
where an assessee has already made his sub¬ 
missions why he was not able to comply with 
the notice under S. 22(4) and the Income-tax 
Officer had held against him and had come to 
the conclusion that he had not complied with 
the notice and had thereafter proceeded to 
make the assessment under S. 23(4), it would 
be useless for the assessee to apply to him 
again under S. 27 for reconsideration of the 


question, and in such a case to require him to 
file an application under S. 27 would be to 
ask him to do something which was useless. 
We do not agree with learned counsel. In some 
cases it might be that all the facts were al¬ 
ready before the Income-tax Officer and it was 
not likely that he would change his mind, but 
in the majority of cases it would be useful for 
an assessee to have an opportunity to place 
the facts afresh so that, if the Income-tax 
Officer was not prepared to change his mind, 
the Appellate Assistant Commissioner or the 
Tribunal might be able in the light of the 
facts to consider whether there was sufficient 
justification for non-compliance with the notice 
under S. 22(4). Before the amendment of S. 
30, Income-tax Act, the position was that the 
order of the Income-tax Officer making an 
assessment under S. 23(4) was final, but if the 
assessee had made an application under S. 27 
that he should not have been assessed under S. 
23(4) and the Income-tax Officer had rejected 
that application, he could file an appeal before 
the Appellate Assistant Commissioner, go up 
in appeal to the Appellate Tribunal and even 
ask for a reference to this Court if a question 
of law arose. After the amendment of S. 30 the 
assessee has now got two rights: (1) to ques¬ 
tion the validity of a reference under S. 23(4) 
in the same way as before, that is, by an ap¬ 
plication under S. 27, appeal to the Appellate 
Assistant Commissioner and further appeal to 
the Appellate Tribunal, or (2) if he did not 
challenge his liability to be assessed under S. 
23(4) he could appeal against the quantum of 
the tax imposed to the Appellate Assistant 
Commissioner and the Tribunal. We have 
taken this view in — 'Chhotelal Gobardhan 
Das*s case (A)*, and it is also supported by a 
decision of the Calcutta High Court in — 
‘Naba Kumar Singh v. Commr. of Income-tax, 
Bengal*, AIR 1945 Cal 104 (E). 

(6) We see no reason to change the cpinion 
already expressed and our answer to the ques¬ 
tion is, therefore, in the affirmative. 

(7) In these cases the assessee has made 
applications under S. 66(4) and those applica¬ 
tions relate to a sum of Rs. 75.000/- in Miscel¬ 
laneous Case No. 139(a) of 1948 and a sum of 
Rs. 10,000/- each in Miscellaneous Cases Nos. 
139(b) and 139(c) of 1948. 

(8) As regards the sum of Rs. 10,000/- 
which arises in the last two cases, the assessee 
claimed a deduction to that extent which he 
alleged was interest due from him to the firm 
Messrs. Juggilal Kamlapat. This he alleged 
was interest on amounts drawn by him from 
that firm. It was, however, admitted by the 
assessee that he had not paid any interest to 
the firm, nor was there any agreement to pay 
that interest. The amount was claimed merely 
on the ground that the Income-tax Officer, 
while making the assessment of the firm 
Messrs. Juggilal Kamlapat, had wrongly dis¬ 
allowed a sum of Rs. 30,000/- as not being 
interest on the money borrowed for purposes 
of that business. The assessee’s claim was that 
the Income-tax Officer having made a mistake 
in assessing the firm Messrs. Juggilal Kamla¬ 
pat, he must be made to make another mis¬ 
take while assessing the particular assessee 
so that the two mistakes might neutralise the 
effect and the assessment might be as it should 
have been according to the assessee. This is 
hardly any ground for claiming the reduction. 
On the facts admitted that no interest was pay- 
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able or had been paid, the assessee could not 
claim any deduction. We cannot, therefore, 
ask for any reference in these two cases — 
Miscellaneous Cases No. 139(b) and 139(c) of 
1948. 

(9) In Miscellaneous Case No. 139(a) of 1948 
the sum involved is Rs. 75,000/-. The Income- 
tax Officer while making the assessment under S. 
23(4), found that the assessee’s expenses 
every year exceeded the income showed by 
him. He deduced therefrom that there must 
be some other source of income which enabled 
the assessee to balance his budget. The In¬ 
come-tax Officer held that the onus of proving 
the nature and source of the funds which were 
utilised for personal expenses lay upon the 
assessee. If he failed to discharge that obliga¬ 
tion and was unable to properly explain or 
disclose the true source from which they had 
been made and which was within the peculiar 
knowledge of the assessee, the Income-tax 
Officer was entitled to treat the money so 
spent as income from separate sources. Be¬ 
sides that ground the Income-tax Officer gave 
three other grounds which were as follows: 

"(2) Expenses incurred on charitable objects 
and repairs to the extensive house property 
incurred through the parent firm of the 
family, Messrs. Juggilal Kamlapat were writ¬ 
ten off on the closing day of the accounting 
period through equivalent cash deposits. It 
is alleged that these deposits were made by 
the partners out of their personal drawings. 
But, there is no entry whatever, in the 
asses see’s books showing the alleged remit¬ 
tances to the firm, Messrs. Juggilal Kamla¬ 
pat. 

(3) The assessee purchased a decree of 
Messrs. Anundi Lai Poddar & Co. against 
Messrs. Ram Kumar Rameshwar Das for 
Rs. 1.60.000/- This transaction should have 
in all circumstances found a place in the 
assessee’s account books. 

(4) The assessee has a current account 
with the Imperial Bank of India. It appears 
from the monthly statements of accounts re¬ 
ceived from the Bank that a sum of Rs. 
41/6/- was deposited by cheque on 8-2-1941. 
In spite of specific opportunity allowed to 
the assessee, the particulars of this deposit 
have not been furnished. The amount in¬ 
volved is a petty one but it proves beyond 
a shadow of doubt the existence of undis¬ 
closed sources of income.” 

On these facts he held that income from un¬ 
disclosed sources included the sum of Rs. 
75.000/-. The Appellate Assistant Commis¬ 
sioner set this finding aside but the Appellate 
Tribunal restored it and held that it was un¬ 
disclosed income and directed the amount to 
be added back to the taxable income of the 
assessee. The assessment being under S. 23(4) 
all that we are required to see is whether the 
Income-tax Officer’s order was a reasonable 
>rder or he had made the assessment caprici¬ 
ously (vide our decision in — ‘Singh Engineer¬ 
ing Works, Kanpur v. Commr. of Income-tax, 
U.P., Lucknow 1 , AIR 1953 All 735 (F) ). 

(10) We, therefore, do not feel disposed to 
direct the Appellate Tribunal to make any re¬ 
ference in this case. 

(11) The other questions proposed in these 
a PPlications do not, in our view, arise. 


(12) The assessee must pay costs to the De¬ 
partment which we assess at Rs. 400/- in each 
case. 

B/H.G.P. Order accordingly. 


A. I. R. 1953 ALL. 778 (Vol. 40, C. N. 386) 

ASTHANA J. 

Ramvir and others, Appellants v. The State, 


Criminal Appeal No. 1246 of 1950, D/- 7-7-53. 
Penal Code (I860), Ss. 149 and 323 — Liabi¬ 
lity of member of unlawful assembly. 

Where the accused were members cf an 
unlawful assembly having a common object 
of beating the complainant, the mere fact 
that they did not take part in the actual 
beating cannot exonerate them of their 
liability for offence under S. 323, Penal 
Cede, committed by other members of the 
assembly. They would be guilty under 
S. 323 when it is proved that they were 
present in the assembly at the place of 
occurrence. * (Para 5) 

Anno: Penal Code. S. 149 N. 1 and 8. 

Majeed Uddin, for Appellants; A. G. A., for 
the State. 


JUDGMENT: The appellant Ram Vir is the 
son of the appellant Rewa Ram. The appellant 
Sardar is the son of the appellant Sita Ram. 
They all along with one Lakhan have been 
convicted under S. 147, I. P. C. Except Lakhan 
they have also been convicted under S. 323. 

I P. C. Lakhan has been convicted under 
S. 325, I. P. C. He has been sentenced to six 
months’ rigorous imprisonment under S. 147, 

I P C and to two years’ rigorous imprisonment 
under S. 225. I. P. C. and both the sentences 
have been made concurrent. The ether four 
appellants have been sentenced to six months 
rigorous imprisonment under S. 147, I. P. L. 
and *e the same term under S. 323, I. r. L. 
and both the sentences have been made con¬ 
current. Lakhan has filed his appeal from the 
iail and is unrepresented. The other four 
appellants are represented. 

(2) It appears that on the 11-1-1948 in the 

afternoon at about 3 p. m. there was aimarpit 
at a place between the villages Sheikhupura 
and Siroli. The report of the occurrence was 
made by one Babu the same day at 4-30 p. m. 
at police station Dadon, tehsil Atrauli, district 
Aligarh and in this report all the accused were 
named. This report was made under S. 323. 
I. P. C. It was alleged in this report by Babu 
that he along with Bahori Lai of his village 
was going to Bihani fair to purchase catt.e and 
as they reached the river near she ' kh upu ra , j' e 
accused Sita Ram. Lakhan, Rewa Saniar, 
Talewar and Ram Vir, who were all Ahirs by 
caste and residents of the same village, met 
them armed with lathis, and Lakhan, Sita Ram. 
Rewa Ram and Talewar began to abu*e them 
5 plied lathis on Bahori. It is also megthmed 
in this report that there was a litigation 
between Bahori and the accused persons in 
connection with some land and on account t 
this litigation there was enmity between them 
and it was for this reason that they all bear 
Bahori with lathis. , 

(3) The defence of the accused s »ta' a t " n 

Lakhan was that they themselves were beaten 
bv Bahori and Babu alias Habbu, Shiam^ 
son of Rupram and Birbal nl to o 

persons and robbed of their mo y. 
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made a report about this occurrence. The 
defence of the other accused was that they had 
been falsely implicated in the case. They denied 
their presence on the spot or that they took 
any part in the beating of Bahori. 

(4) The medical evidence shows that Bahori 
was examined on the 12-1-1948 at about 7 in the 
morning and at the time of his examination it 
was found that he had ten injuries on his 

f person, two of which were grievous and the 
rest were simple. It further appears from the 
medical evidence that all these injuries had 
been caused by lathis. The evidence about the 
occurrence is of Bahori, Shiam Lai, Birbal, Babu 
& Ram Swarup. The evidence of Ram Swamp 
has not been accepted by the lower court pro¬ 
bably because he was not named in the first 
information report. The evidence of the re¬ 
maining four witnesses, two of whom namely 
Shiam Lai and Birbal were mentioned in the 
first information report which was made soon 
after the occurrence was accepted by the lower 
court. Bahori is the person who was beaten and 
who received the injuries and Babu is the 
person who made the first information report. 
Nothing has been shown on behalf of the 
appellants why these four witnesses have falsely 
implicated them. 

The occurrence took place in broad daylight 
and it is unlikely that the assailants were not 
seen and recognised. It also appears somewhat 
unlikely that if Bahori had really been beaten 
by someone else he would falsely implicate the 
accused and would leave out the real assailants. 
It is an admitted fact that there was litigation 
between Bahori and the accused and it is not 
unlikely that on account of this litigation they 

j had a grudge against them and for that reason 
they beat them. The defence case that Sita Ram 
and Lakhan were beaten by Bahori and a 
number of other persons, dees not appear to be 
true, because in that case it is very unlikely 
that .Bahori would have received as many as 
ten injuries. There is nothing on the record to 
show that Lakhan or Sita Ram also received 
any injuries. In the circumstances, there does 
not appear any reason to disbelieve the evidence 
of the four eye-witnesses, namely, Bahori. 
Shiam Lai, Birbal and Babu that the accused 
came armed with lathis and four of them, 
namely, Lakhan, Sita Ram, Rewa Ram and 
Talewar beat Bahori with lathis. 

(5) It has been argued on behalf of the 
accused Sardar and Ram Vir that from the first 
information report it appears that they did not 
take any part in the beating and in view of 
this fact their conviction under S. 323, I. P. C. 
was bad and could not be maintained. It is 
true that in the first information report they 
are not mentioned among the persons who 
really beat Bahori and inflicted injuries upon 
him. It, however, appears from the report as 
well as from the prosecution evidence that they 
were also among the persons who had come 
armed with lathis and were present at the place 

) of occurrence. The mere fact that they did not 
take part in the beating, which was the object 
of the unlawful assembly, does not exonerate 
them from the liability for the offence which 
was committed by some of the members of the 
unlawful assembly. They will be liable for the 
offence which was committed by one or more 
of the members of the assembly. In the cir¬ 
cumstances, I am of opinion that their convic¬ 
tion under S. 323, I. P. C., is correct. 


(6) The appeal is, therefore, dismissed. As 
the appellants Nos. 1 to 4 are on bail they shall 
surrender to it and serve out their sentences. 
B/K.S.B. Appeal dismissed. 


A. I. R. 1053 ALL. 779 (Vol. 49, C. N. 387) 
MALIK C. J. AND V. BHARGAVA J. 

Sri Ram Mahadeo Prasad, Applicant v. 
Commr. of Income-tax, United Provinces, Luck¬ 
now, Respondent. 

Income-tax Misc. No. 82 of 1949, D/- 8-5-1953. 

(a) Income Tax Act (1922), S. 10 (2) (xv) — 
Hotel charges. 

The hotel charges of the proprietors in 
respect of a tour undertaken for the pur¬ 
poses of procuring business for the firm are 
not allowable expenditure under S. 10 (2) 
(xv). 1951-19 ITR 324 (All), Foil. 

(Para 3) 

Anno: Income-tax Act, S. 10 N. 13. 

(b) Income-tax Act (1922), S. 10 (2) (iii) and 
(4) (b) — Interest paid to partner. 

An assessee firm is not entitled to claim 
that the interest paid by it to its partners 
for money borrowed from them should be 
treated as expenditure and should be allow¬ 
ed to be deducted at the time of computa¬ 
tion of profits. AIR 1941 Mad 672; AIR 
1936 PC 133, Distinguished. (Para 7) 

Anno: Income-tax Act, S. 10 N. 5 and 15. 

(c) Income-tax Act (1922), S. 10 (2) (iii) and 
(4) (b) — Interest paid by partner — (Partner¬ 
ship Act (1932), S. 13). 

A partner is entitled to charge interest 
under S. 13 of the Partnership Act. Section 
10, sub-sections (2) (iii) and (4) (b), 
Income-tax Act, make it clear that the 
assessee firm is not entitled to claim a deduc¬ 
tion for any interest paid by it to its 
partners. If the partner has borrowed 
money from the partnership, it only means 
that he has divested to his own personal 
use a part of the capital which might have 
been invested for business purposes and has 
agreed to compensate the * partnership by 
paying interest for it. There is no reason 
why the interest paid by the partner should 
not be treated as profits made by the part¬ 
nership. (Para 9) 

Anno: Income-tax Act, S. 10 N. 5; Partnership 
Act, S. 13 N. 3. 

S. B. L. Gaur, for Applicant; S. C. Das and 
J. Swarup, for Respondent. 

CASES CITED: 

(A) (’51) 1951-19 ITR 324 (All) 

(B) (*41) AIR 1941 Mad 672: 1941-9 ITR 284 

(C) (’36) AIR 1936 PC 133: 1936-4 ITR 173 
MALIK C. J.: This is a reference under S, 66 

(1), Income-tax Act, made at the instance of the 
assessee. The assessee is a registered firm which 
carries on business, owns house property, has 
income from dividends and other sources. 
During the relevant assessment year, the 
assessee claimed certain deductions as hotel 
charges incurred by the partners while on tour 
connected with business. The partners of the 
assessee firm had also lent money to the firm 
for purposes of carrying on its business and had 
from time to time borrowed money from it 
There was a Khata in the name of each partner 
which showed the amount of interest paid by 
the firm to the partner on the amount borrowed 
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from him and also interest received from the 
partner on any amount borrowed by him. The 
total amount paid to the partners as interest od 
amounts borrowed from them was Rs. 19,712/-. 
while the amount received from the partners as 
interest on monies borrowed by them was Rs. 
7.931/-. The assessee had in his return deducted 
from its income the sum of Rs. 19,712/- paid 
as interest to the partners. The Income-tax 
Officer disallowed the hotel charges paid by the 
partners, as also the whole item of Rs 19,712/- 
which he added back to the income. The 
Appellate Assistant Commissioner and the appel¬ 
late Tribunal directed a sum of Rs. 13,412/- only 
to be added back to the return. 

(2) On the application of the assessee, the 
following two questions have been referred to 
us for our decision: 

"1. Whether the hotel charges of the proprie¬ 
tors in respect of a tour undertaken for the 
purposes of procuring business for the firm 
are allowable expenditure under S. 10 (2) (xv) 
of the Income-tax Act? 

2. Whether the excess interest received from 
the partners of the firm on the amounts over¬ 
drawn by them after adjustment against the 
payments of interest made to them by the firm 
is taxable income in the hands of the firm?" 

(3) As regards the first question it is already 
covered by our decision in — 'Ramkishan 
Sunderlal v. Commr. of Income-tax, U P.’. 
(1951) 19 ITR 324 at p. 330 (All) (A). We see 
no reason to reconsider our view and answer 
the question in the negative. 

(4) As regards the second question, the 
assessee was a partnership firm of which the 
five partners were, (1) Jagannath Mahadeo 
Pjasad (2) Kamta Prasad (3) Har Prasad (4) 
Chunnilal Sohanlal and (5) Gangadin Kedar- 
nath. It appears that the first four partners 
had invested money in the partnership firm on 
which the firm was paying interest to them. The 
amount of interest paid by the firm to Jagannath 
Mahdeo Prasad being Rs. 12,166/-, to Kamta 
Prasad Rs. 601/-, to Har Prasad Rs. 3,423/- and 
to Chunnilal Sohanlal Rs. 3,522/-, the total 
amount thus paid as interest to the partners on 
the capital borrowed from or invested by them 
came to Rs. 19,712/-. It appears from the 
accounts that the partners withdrew or borrowed 
money from the firm on which they were charg¬ 
ed interest by the firm. The amount of interest 
thus paid by Jagannath Mahadeo Prasad was Rs. 
5,699/-, Kamta Prasad Rs. 1,439/- and Ganga¬ 
din Kedarnath Rs. 793/-. The total amount of 
interest received by the firm from the partners 
for money borrowed by them from the firm was 
Rs. 7,931/-. 

(5) The Income-tax Officer added back the 
whole amount of Rs. 19,712/- paid by the firm 
to the partners for money borrowed from them 
without deducting the sum of Rs. 7,931/-, the 
interest received by the firm from the partners. 
The assessee filed an appeal and the Appellate 
Assistant Commissioner amended the order by 
deducting the amounts of Rs. 5,699/- and Rs. 
601/- only, thus holding that a sum of only Rs. 
13412/- (Rs. 19,712/- minus Rs. 6300/-) should 
have been added back to the return made by 
the firm. The Tribunal upheld the Appellate 
Assistant Commissioner’s order. 

(6) The Appellate Assistant Commissioner and 
the Tribunal dealt with the amount received 
from and paid to each partner separately. For 
example, Jagannath Mahadeo Prasad had re¬ 


ceived Rs. 12,166/- as interest on money lent 
by him to the partnership, while he had paid 
Rs. 5,699/- as interest on amount borrowed by 
him from the partnership. The amount paid to 
him as interest was adjusted against the amount 
received from him so that only the difference 
between Rs. 12,166/- and Rs. • 5,699/- was 
directed to be added back. Kamta Prasad had 
lent money to the partnership for which he had 
been paid Rs. 610/- as interest. He had, how- /> 
ever borrowed more than what he had lent to 
the partnership and had, therefore, to pay Rs, 
1,439/- as interest to the partnership. The 
amount of Rs. 601/- was allowed by the Assis¬ 
tant Commissioner and the Tribunal to be 
deducted out of Rs. 1,439/-. 

(7) As regards sums of money which were 
borrowed from partners and on which the 
assessee firm paid interest to the partners, the 
provisions of S. 10 (2) (iii) and 10 (4) (b), 
Income-tax Act, make it perfectly clear that the 
amounts could not be deducted in computing 
profits or gains of the partnership. The relevant 
portion of section 10 (2) (iii) is as follows: 


“(2) Such profits or gains shall be computed 
after making the following allowance*, 
namely: 

(iii) in respect of capital borrowed for the 
purposes of the business, profession or voca¬ 
tion the amount of the interest paid: 

Provided that no allowance shall be made 

. in the case of a firm, for any interest 

paid to a partner of the firm;” 


\gain S. 10 (4) (b) provides that: 

“. nothing in clause (xv) of sub-section 

(2) shall be deemed to authorise (b) any ( 
allowance in respect of any payment by way), 
of interest, salary, commission or remunera¬ 
tion made by a firm to any partner of the 
firm;” 

It is thus clear that the assessee was r.ot entitled 
;o claim that the interest paid by it to its part- 
iers fcr money borrowed from them should be 
reated as expenditure and should be allowed 
o be deducted at the time of computation of 
profits. There is, however, nothing in the In¬ 
come-tax Act which excludes from the computa- 
ion of the income of the partnership any 
amount paid as interest by a partner for money 
arrowed by him from the partnership. 

(8) Our attention has been drawn to a deci : 
;ion of the Madras High Court in — ‘Venkadarj 
tomappa v. Venkataswami Chetty, AIR 1941 
Vlad 672 (B) and reliance has been placed on 
>ehalf of the assessee on the observations in 
hat judgment that, when the income of a part- 
lership is assessed to tax under the Income-tax 
\ct, what is really assessed is nothing less than 
he income of individual partners and that a 
>artner is entitled to apply under S. 48 for the 
efund of the tax upon his share if his total 
ncome for the year is below the taxable 
ninimum. These observations, however, relate 
o an entirely different set of circumstances, in 
hat case the question was whether the appellant 
vas an agriculturist entitled to claim the benefit 
>f an Act passed for the benefit of agriculturists 
md a person was not deemed to be an agri¬ 
culturist if he had been assessed to Income-tax 
inder Proviso (A) to S. 3 of Act 4 of 1938. The 
ippellant in that case was a partner in a ginning 
actory and was entitled to one-fourth share of 
he profits. The factory was assessed to Income- 
ax for its profits in the year 1937-38. The P 
■aised was whether the appellant could be said 
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to have been assessed to Income-tax as the 
factory of which he was a partner had been 
assessed to Income-tax. 

(9) The case of — ‘Arunachalam Chettiar v. 
Commr. of Income-tax, Madras’, AIR 1936 P C 
133 (C) was also relied upon. That was a case 
in which the question arose whether a partner 
could undertake the liability to pay the losses 

( incurred by another partner and claim to set 
it off against his profits from other business. 
Another point in the case was whether the losses 
incurred by the other partner could be treated 
as bad debt in the year in question. While 
dealing with these points their Lordships of the 
Judicial Committee said: 

“From section 24 (2) of the Indian Income-tax 
Act it would seem that the Indian legislature 
thought it necessary to anticipate any possible 
apprehension that a partnership, by being 
registered as a registered firm within the 
meaning of section 26 of the Act, might be 
treated as a separate assessee in so absolute 
a sense as to prevent a partner’s share of less 
being set off against his individual profits or 
gains. In their Lordships’ opinion whether a 
firm is registered or unregistered, partnership 
does not obstruct or defeat the right of a 
partner to an adjustment on account of his 
share of loss in the firm, whether the set off 
be against other profits under the same head 
of income within the meaning of Section 6 
of the Act or under a different head (in which 
case only need recourse be had to S. 24 (1).” 
We do not see how these observations help the 
assessee. In neither of the two cases has it been 
held that it is not possible for a partner to 
3 borrow from or lend money to a partnership. 
As a matter of fact S. 13, Partnership Act (4 
of 1932), provides that: 

“Subject to contract between the partners. 

(d) a partner making, for the purposes of the 
business, any payment or advance beyond the 
amount of capital he has agreed to subscribe, 
is entitled to interest thereon at the rate of 
six per cent, per annum.” 

| A partner, therefore, is entitled to charge inter- 
lest under the Partnership Act at such rate as 
"may be agreed upon between the partners and 
in the absence of an agreement six per cent 
per annum for all sums advanced by him beyond 
the amount of capital he had agreed to sub¬ 
scribe. The provisions of the I. T. Act quoted 
tbove make it clear that the assessee firm is 
not entitled to claim a deduction for any interest 
*>aid by it to its partners. If the partner has 
borrowed money from the partnership, it only 
means that he has divested to his own personal 
use a part of the capital which might have been 
invested for business purposes and has agreed 
to compensate the partnership by paying interes’ 
for it. There appears to be no reason why the 
interest paid by the partner should not be 
treated as profits made by the partnership. 

(10) In the case before us the Appellate 
, ‘Assistant Commissioner and the Tribunal treated 
’ the case of a partner, who had lent money to 

the partnership and had-also borrowed money 
from it as a case of double entry and treated 
the balance alone as the amount either borrowed 
by him from or lent by him to the partnership, 
as the case might be, and after having made this 
adjustment they disallowed all interest paid by 
the partnership to such a partner by reason of 
the orovisions of Ss. 10 (2) (iii) and 10 (4) (b) 
quoted above, while in the case of a partner. 
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who had borrowed more than he had lent, the 
excess amount paid as interest was treated as 
profits. 

(11) The Appellate Assistant Commissioner 
and the Tribunal thus treated the assessee most 
fairly and, our answer to the second question 
be in the affirmative. The assessee must pay 
the costs of this reference which we assess at 
Rs. 300/-. 

B/V.S.B. Answered accordingly. 


A. I. R. 1953 ALL. 781 (Vol. 40, C. N. 388) 
(LUCKNOW BENCH) 

BEG J. 

Samresh Singh, Applicant v. The State. 
Criminal Revn. No. 75 of 1951, D/- 24-9-1951. 

(a) Criminal P. C. (1898), S. 94 — Stage for 
filing evidence. 

No definite stage for filing evidence is 
prescribed by the Criminal Procedure 
Code and it is certainly open to the com¬ 
plainant to summon it at any stage. 

(Para 4) 

Anno: Cri. P. C., S. 94 N. 2. 

(b) Criminal P. C. (1898), S. 342 — Non- 
compliance — Effect — Written statement by 
accused. AIR 1944 Pat 67, Diss. from. 

The omission to put questions on im¬ 
portant pieces of evidence against the 
accused must result in the complete exclu¬ 
sion of evidence relating to them. The 
Court cannot say that because the 
accused had promised to file a written 
statement, it was not bound to put 
any such questions. The duty is of the 
Court and the Court alone, and the Court 
must discharge it. The provisions of S. 
342 can neither be short-circuited nor by¬ 
passed without incurring the risk of prose¬ 
cution case suffering a complete break¬ 
down or without seriously imperilling its 
integrity. There is no provision for filing 
the written statement in the Criminal 
Procedure Code and it is only by way of 
courtesy that the Courts receive such 
statements . Case law referred. 

(Paras 8, 10 , 11 ) 

Anno: Cr. P. C., S. 342 N. 35, 18. 

(c) Criminal P. C. (1898), S. 342 — Admis¬ 
sion by counsel of accused — Effect. 

Whatever value the statement of the 
counsel may have in a civil case, the 
counsel cannot by his statement made in 
the course of his arguments on a question 
of fact bind the accused with it, nor such 
statement can be treated as a substitute 
for the mandatory provisions of S. 342. 

(Para 13) 

Anno: Cr. P. C., S. 342 N. 17. 

(d) Evidence Act (1872), Ss. 101 to 103 — 
Burden of proving fraudulent intention — 
Criminal P. C. (1898), S. 367. 

The fact that the motive attributed by 
the accused to the complainant is not prov¬ 
ed cannot relieve the prosecution of the 
initial burden. (Para 17) 

Anno: Evi. Act, Ss. 101 to 103 N. 3; Cr. P. C., 
S. 367 N. 6. 

S. D Misra, for Applicant; M. H. Faruqi, for 
the State; S. M. Yusuf, for Complainant. 
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ORDER: This is a revision on behalf of one 
Samrcsh Singh, who has been convicted under S. 
408, Penal Code, by the learned Additional Ses¬ 
sions Judge of Bahraich and sentenced to three 
months’ rigorous imprisonment and a fine of Rs. 
200/-, in default two months* rigorous imprison¬ 
ment. This case has had a chequered career. The 
accused, along with his father, Kumar Srngh, was 
prosecuted under S. 408, Indian Penal Code. The 
accused was charged with having embezzled Rs. 
1.864/2/9 in his capacity as an agent of Chandra 
Bir Singh. This amount is alleged to have been 
embezzled between 20-3-1949 and 10-6-1949. The 
father of the accused Kumar Singh was also al¬ 
leged to have embezzled a sum of Rs. 1,500/- and 
he was also charged, along with the accused in 
this case, for having committed a breach of tins, 
in respect of that amount and the accused was 
charged with having abetted his father in the 
commission of the said oflence. 

(2» The learned trial Court acquitted the accus¬ 
ed's father in respect of the offence for which 
he was charged as well as the accused-applicant 
lor abetment of the same. As regards the amount 
of Rs. 1.864/2,9 in respect of which the applicant 
was charged under S. 409, (sic.) the Magistrate did 
not find that the entire amount was embezzled 
and he acquitted the accused in respect of some 
of the items. He. however, convicted the accus¬ 
ed for having embezzled a sum of about Rs. 900/- 
which formed the price of the sugar-cane supplied 
and sold by the accused on behalf of his master 
to the sugar mills. He also convicted the accused 
in respect of certain amounts which he had rea¬ 
lised from tenants of some of the villages. 

<3) The accused filed an appeal against the said 
judgment before the learned Additional Sessions 
Judge of Bahraich, who allowed the appeal of the 
accused and acquitted him. The complainant filed 
a revision against the said order of acquittal which 
came before a learned Judge of this Court, who 
remanded the case to the lower Court and direct¬ 
ed that the appeal should be reheard. In accord¬ 
ance with the said order appeal was again heard 
by the learned Additional Sessions Judge of Bah¬ 
raich. who dismissed the appeal of the accused 
upheld his conviction and maintained the sent¬ 
ence passed on him by the trial Court. The ac¬ 
cused has now filed a revision in this Court. After 
hearing it at length, I have come to the conclu¬ 
sion that this revision must be allowed. 

(4) So far as the accused is concerned, the 
charge of embezzlement against him relates to 
two items; the first item consists of the price 
he realised for the sale of sugar-cane at the sugar 
mills and the second amount consists of various 
amounts which the accused is alleged to have rea¬ 
lised from the tenants of the villages owned by 
his master. So far as the first amount is con¬ 
cerned, learned Counsel appearing for the com¬ 
plainant stated before me that after a scrutiny 
into the evidence of the case all 

that he could say was that the amount 

came approximately to a figure of Rs. 900/- out 
of which the complainant had adduced evidence 
to prove that Rs. 884/- was embezzled by the ac- 
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cused. The practice would appear to be that the 
accused used to take sugar-cane on behalf of his 
master to Lhe sugar nulls and he used to be given 
parchas or purzis indicating the price of the sugar¬ 
cane. It would appear that the accused used to 
get these receipts and hand them over to one 
Ram Kumar, wno was a servant of a brother of 
the complainant and put his signature on those 
purzis to indicate that he had received the amounts 
shown in the purzis and was responsible for the f 
same. These purzis formed the most important 
pieces of evidence for proving that the amounts 
had been realised by the accused and the pay¬ 
ments acknowledged by him. One would think 
that the complainant would have filed these purzis 
either with the complaint or in proceedings under 
S. 202, Criminal P. C. No definite stage for fil¬ 
ing evidence is, however prescribed by Criminal 
P. C., and it was certainly open to* the com¬ 
plainant to summon it at any stage. The com¬ 
plainant admitted in his statement that he came 
to know that these purzis were with Ram Kumar 
on 11-6-1949. The complaint was filed on 14-6- 
1949, and Ram Kumar was summoned on a num¬ 
ber of dates by the complainant. The complainant 
made the first application for summoning wit¬ 
nesses on 18th June but the name of Ram Kumar 
was not mentioned in it at all. If the complainant 
knew that Ram Kumar had these important docu¬ 
ments in his possession, there was no justification 
for the complainant to omit such an important 
witness as Ram Kumar from the list of witnesses 
summoned. On 18-7-1949, the complainant made* 
another application for summoning witnesses. He 
did mention the name of Ram Kumar as a wit¬ 
ness to be summoned. In spite of it he did not 
summon these purzis from Ram Kumar. Again 
the complainant gave applications for summoning**, 
witnesses on 12-8-1949 and 24-8-1949 but in none 
of these applications was Ram Kumar summoned 
with the purzis. An application for summoning 
these purzis from Ram Kumar was for the first 
time made on 12-11-1949, on which date he was 
summoned with these purzis for 25-11-1949, when 
he appeared in Court and produced these purzis 
in evidence. 

(5) The manner in which Ram Kumar was sum¬ 
moned and the delay in summoning purzis made 
by the complainant certainly goes to support the 
argument on behalf of the accused that the pro¬ 
secution had not come to Court with clean hands 
and that it was trying to suppress the production 
of these purzis. The reason seems to have been 
that these purzis bore the signatures of the ac¬ 
cused and they would have shown beyond doubt 
that the accused did not at all want to conceal 
the fact that he had realised these amounts and 
was responsible therefor. They would have shown 
not only that he had appended his signatures ta 
these purzis, but also that he had handed over 
these purzis to Ram Kumar, who was the servant 
of the complainant’s own brother. If the accused 
had a dishonest intention, it is inconceivable that 
he would hand over most important documents 
which would provide evidence against him to the 
servant of the complainant’s own brother. They 
certainly go to negative the case of dishonest in¬ 
tention set up by the prosecution against the ac- < 
cused. 

(6) Further it is also significant that the com¬ 
plainant made an application for the issue of a 
search warrant against the accused. At item No. 

22 in the search warrant he mentioned the purzis 
as the documents in respect of which the house 
of the accused was to be searched. The complain¬ 
ant has admitted that he knew the fact that tne 
purzis were with Ram Kumar on 11-6-1949, i. e.. 
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three days prior to the date on which he filed his 
complaint, and yet in his application for search 
warrant given on 14-6-1949, he applied for a searcn 
of the house of the accused being made for the 
recovery of the purzis. There was, therefore, ab¬ 
solutely no justification for mentioning these pur¬ 
zis in the warrant of search. It clearly implied 
that the purzis were retained by the accused who 
* was acting dishonestly throughout. I understand 
J from the statement made by the learned counsel 
on behalf of the accused that a number of other 
documents were recovered from the house of the 
accused but no purzis were recovered. 

(7) To add to all these infirmities of the prose¬ 
cution case, there can be no doubt that the learned 
Magistrate who tried the case committed a serious 
error of law in not putting any question whatso¬ 
ever to the accused relating to these purzis. His 
attention was never drawn to the fact that there 
were purzis on which he had signed. He was 
never given any opportunity to explain as to what 
he had to say on this point. As a matter of fact 
on the amounts embezzled the trial Court put only 
the following two questions to the accused: 

(1) "Question: -Did you between the dates 20-3- 
1949 and 10-6-49 in your capacity as a sen-ant of 
Thakur Chandra Bir Singh and having autho¬ 
rity as such embezzled an amount of Rs. 1.864/2/ 

yv 

(2) "Question: Did you on 5-6-1949 abet Kumar 
Singh in embezzling a sum of Rs. 1,500/-? 

1. "Kya tumne batarikh 20-3-1949 Isvi wa 10-6-49 
Isvi ke darmiyan men Thckur Chandra Bil 
Singh ki mulazmat men hote hue aur is haisiyat 
se adhikar hote hue mubligh 1864 rupaiya do 
anna nau pie ka gavan kiya? 

2. "Kya tumne batarikh 5-6-1949 Isvi ko Kumar 
Singh ke mubligh 1500/- rupaye gavan karne men 
madad diya? 

(8) The first, question is a composite one. It is 
complicated and misleading. It only gives a con¬ 
solidated amount of Rs. 1864/2/9 which the accus¬ 
ed is alleged to have embezzled. The accused in 
reply to that question gave a reply in the negative. 
It only meant that he had not embezzled the said 
amount. It would, therefore, appear that the 
trial Court did not even ask the accused as to whe¬ 
ther he had realised or collected any amount in 
respect of the sale of sugar-cane. He did not 
even specify the said amount. He did not ask as 
to what he did with it if he realised it and as to 
what explanation he had to offer on those points. 
The learned Counsel appearing for the accused 
stated that the consolidated amount of Rs. 1,864/2/ 
9 mentioned in the charge was made up of the 
following items embezzled at various times: 

(1) Rs. 884/- realised by sale of sugar cane. 

(2) Rs. 100/- realised by sale of the mango grove. 

(3) Rs. 24/- realised as rent from tenants of 
village Dnarampur. 

(4) Rs. 385/2/3 realised as rent from tenants. 

(5) Rs. 272/14/- realised as rent from tenants. 

(6) Rs. 248/2/6 realised as rent from tenants. 

4 4 None of the above items was specifically put to the 
accused nor his explanation asked in regard to 
them. I consider this mistake committed by the 
trial Court to be of a serious nature. It has no 
doubt caused a grave prejudice to the accused. 
This error on the part of the trial Court has oeen 
considered to be fatal in a large number of cases 
which are based on the famous Privy Council rul¬ 
ing reported in — ‘Dwarkanath Varma v. Emperor’, 
AIR 1933 P. C. 124 (A). The practice adopted by 
the trial Court has been considered to be indefen- 
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sible and fatal to the prosecution case and cal¬ 
culated to defeat the very object of Section 342, 
Criminal P. C. The provisions of Section 342 are 
clearly mandatory ana the purpose of Section 342 
is to obtain from the lips of the accused an expla¬ 
nation of the main items of prosecution evidence 
against him. If any reference were necessary to 
further rulings on this point, I may only refer to 
— ‘Raghubar Dayal v. Emperor’, A. I. R. 1934 All 
735 (B), — ‘Makkhan v. Emperor’, A. I. R. 1945 All 
81 <C>. — ‘Makund Lai v. Emperor’, AIR 1947 All 
424 (D), — ‘Sohan Lai v. Emperor’, AIR 1933 Oudh 
305 (Ei and — ‘Mahamed Anis v. Emperor’, AIR 
1936 Oudh 405 (F>. 

(9) In — ’Abu v. King Emperor’, A. I. R. 1948 
Oudh 81 (G) the prosecution had failed to put an 
alleged confession to the accused and it was laid 
down by a learned Judge of the later Chief Court 
of Avadh that 

"The failure of the trying Magistrate to put an 
alleged confession to the accused to elicit his ex¬ 
planation when the accused has pleaded not 
guilty is an infringement of the provisions of S. 
342, Cr. P. C. and would exclude the confession 
from consideration in determining the guilt of 
the accused. It is an illegality and not a mere 
irregularity which can be cured under Section 
537, Cr. P. C.” 

(10) The above rulings indicate that the omission 
to put questions on important pieces of evidence 
against the accused must result in the complete 
exclusion of evidence relating to them. It is oo- 
vious that the purzis constituted a most important 
piece of evidence against the accused. If no ques¬ 
tion relating to purzis or even payment of the spe¬ 
cific sum realised through them was put to the ac¬ 
cused. then the Court would be fully justified in 
excluding all that evidence on the point. If that 
evidence is completely ignored, the whole case of 
the prosecution relating to that item must break 
down. The same is true of other items also. 

(11) In spite of this clear legal position a vigor¬ 
ous attempt has been made to support the convic¬ 
tion of the accused and it has been strenuously 
argued on behalf of the State that where an ac¬ 
cused has filed a written statement or has promised 
to file one, there has been sufficient compliance 
with the provisions of Section 342, Criminal P.C. 
Reliance in this connection was placed, on — 
*S. Satyanarayana v. Emperor’, AIR 1944 Patna 67 
(H) and other rulings. If any such law was meant 
to be laid down in any of those cases, then I ex¬ 
press my respectful dissent from them. I am of 
opinion that the law laid down under Section 342 
is quite clear and casts a grave responsibility on 
the Court in solemn proceedings instituted against 
the accused to comply with its mandatory’ provi 
sions, and the Court cannot absolve itself of its 
onerous responsibility by shifting the burden of it 
on the accused and saying that because the ac¬ 
cused had promised to file a written-statement 
the Court was not bound to put any such question. 
The duty is of the Court and the Court alone, and 
the Court must discharge it. The provisions of 
Section 342, Criminal P. C., can neither be short- 
circuited nor by-passed without incurring the risk 
of prosecution case suffering a complete break¬ 
down or without seriously imperilling its integrity. 
There is no provision for filing the written state¬ 
ment in the Criminal Procedure Code and it is 
only by way of courtesy that the Courts receive 
such statements. 

(12) It has been further argued that in view of 
certain statements made in the written state¬ 
ment the accused is not prejudiced. I allowed the 
learned Counsel appearing for the State to read 
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out those portions which stated that the accused 
had realised the amounts of the sale proceeds o? 
sugar-cane or had specifically dealt with the ques¬ 
tion of purzis. All that the learned Counsel could 
point out was the statement made by the accused 
m his written statement to the effect that 
the complainant had shown some fictitious amounts 
as having been embezzled by him. It is evident 
that trial Court did find that some of the items 
in respect of which the accused was charged were 
not embezzled by him at all, and the allegation of 
the accused was perfectly correct. It is, there¬ 
fore. clear that even the written statement is quite 
silent on this point. 

(13) The learned Additional Sessions Judge try¬ 
ing the case at the stage of the appeal has stated 
repeatedly in his judgment that the Counsel ap¬ 
pearing lor the accused admitted or rather con¬ 
ceded before him that the payment of these 
amounts was made to the accused. I think this 
procedure is absolutely unjustifiable. Whatever 
value the statement of the Counsel may have in a 
civil case. I certainly do not think that the Counsel 
can by his statement made in the course of his 
arguments on a question of fact bind the accused 
with it. or that such statement can be treated as a 
substitute for the mandatory provisions of Section 
342. If such a procedure were to be followed, it is 
bound to have disastrous consequences, for it would 
result in denuding the accused of that cloak of 
protection which is thrown round him by the salu- 
tery provisions of Section 342, Criminal P. C. 

(14» I have no doubt that the failure to comply 
with the provisions of Section 342, Criminal P C., 
has caused a serious prejudice to the accused and 
neither the trial Court nor the appellate Court was 
justified in resorting to any other method for tak¬ 
ing the explanation of the accused on vital points. 

(15) The second part of the prosecution case 
against the accused relates to certain realisations 
alleged to have been made by the accused from 
the tenants. The accused issued receipts in res¬ 
pect of these amounts and under the circumstances 
there was no question of any attempt on the part 
of the accused to conceal the realisation of these 
amounts. It is however unnecessary for me to 
exanvne the evidence in detail on this point for 
the simple reason that against the accused was 
not put any question relating to the realisations 
made by him from the tenants. No particular 
amount was specified as having been realised by 
the accused from the tenants. No dates of any 
such realisations were given. No question was 
even put to the accused as to whether he had any 
explanation to offer with regard to the realisa¬ 
tions made by the tenants. When I put this ques¬ 
tion to the learned Counsel appearing for the com¬ 
plainant, the only answer that he could give to 
this question was that as the accused had filed a 
written statement, therefore in the circumstances 
of this case the provisions of Section 342 should 
be taken to have been complied with. As I have 
mentioned above, I am of opinion that there is no 
force in this argument. Even supposing for a 
moment, one admits the written statement and 
scrutinises the contents of the same, one would 
fail to find any reference to the realisations of rents 
from tenants by the accused. All that is contain¬ 
ed in the written statement Is a vague statement 
that “the realisations from tenants used to remain 
with the complainant". This is obviously a gene- 
ral statement and would not help the Court in 
coming to the conclusion as to the specific items 
in resoect of which the accused was charged. The 
learned Additional Sessions Judge in his Judgment 
has translated the written statement of the accus- 
'Cd and has observed that according to the written 
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statement “the realisations ••all” remained with the 
complainant”. The written statement has been 
read out to me by the learned Counsel appearing 
for the State and I fail to find me word “all” in 
the written-statement. This case, inerefore, exem¬ 
plifies the danger of making a written statement 
or the statement of the Counsel a substitute for 
Section 342. That is the reason why the Court 
is bound to record the questions put to the accused 
and the answer of the accused himself. Again. 
on this point I am constrained to observe that the 
non-compliance with the provisions of section 342 
has caused a serious prejudice to the accused. 

(16) The lower appellate Court has further ob¬ 
served in its judgment, “The second point of im¬ 
portance is that the appellant did not offer to paj 
the money when the complaint was brought”. The 
complainant himself does not state in his evidence 
that he made any demand for payment. There 
is no doubt that the lower appellate Court treated 
failure of offer to pay as an important point against 
the accused and yet no question was put to the 
accused as to whether he had offered to pay the 
money to the complainant or not. In the absence 
of any evidence or any question on this point, 
which the appellate Court considered to be a point 
of great importance, the omission of the trial Court 
to ask any question was not justifiable and the 
lower appellate Court should not have placed any 
reliance on this circumstance at all. 

(17) The accused's case would aopear to be that 
there is enmity between him and he complainant 
and that a report of the murder of one Ummed 
was lodged at the police station and the name of 
Chandra Bir Singh was mentioned in that report. 
That report has been read out to me and no dou'o^ 
Chandra Bir Singh has not been mentioned as an r 
accused in that case, yet it is mentioned therein 
that Chandra Bir Singh was at the back of a large 
number of cases instituted against the deceased 
Ummed. The case of the accused is that he was 
asked by his master to help him in this matter 
and he having refused to do it a complaint was 
lodged against him. This report was made at 8 
P. M. on 13th of June and the complaint in the 
present case was filed on the very next day, that is 
on 14th June without sending a notice to the ac 
cused or calling upon him to make the payment 
The sequence of dates and the hurry in lodging 
the present complaint are rather significant; but. 
in the absence of other reliable evidence on the 
point, it is difficult to hold that the motive attri¬ 
buted by the accused to the complainant is prov¬ 
ed. That, however, cannot relieve the prosecution 
of the initial burden of proving the dishonest or 
fraudulent intention of the accused; and, if there 
is any doubt on the question of intention, the pro¬ 
secution must fail on the ground that the neces¬ 
sary ingredient of mens rea has not been made 
out. 

(18) In view of the above circumstances, and 
particularly in view of the breach of the mandatory 
provisions of Section 342. Criminal P. C., and the 
grave prejudice to the accused caused thereby, the 
conviction of the accused must be set aside. 

(19) The only point that remains to be considered) 
by me is whether I should order a retrial in thw 
case. This case has been going on since June 1949. 
It has dragged on for sufficiently long time. The 
parties have already incurred a good deal of ex¬ 
penditure In the case. Even if the case Is retried, 
it is not quite certain that the prosecution would 
succeed in proving that the intention of the accus¬ 
ed was fraudulent or dishonest. Under these cir¬ 
cumstances, I do not think that it is a fit case for 
ordering a retrial. 
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( 20 ) l accordingly allow this revision and set 
axjrfg Uie conviction of the accused. The fine ii 
paid phali be refunded. The accused is on bail. 
He need not surrender. 

G/DH. * Revision allowed. 
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DESAI J. 

On difference of opinion between ... 

AGARWALA AND GURTU J J. 

Birey Singh, Applicant v. State. 

Criminal Appeal No. 1065 of 1950; Referred 
No. 103 of 1950 and Govt. Appeal No. 201 of 
1951, D/- 25-9-1951. 

(a) Evidence Act (1872), S. 33 — Sessions 
Judge bringing on record deposition made by 
witness before committing Magistrate — Rea¬ 
son given for dispensing with his personal at¬ 
tendance insufficient — In committing Magis¬ 
trate’s Court witness not cross-examined with 
reference to his earlier statements during in¬ 
vestigation and under S. 512, Criminal P. C. — 
Held it was premature for the Sessions Judge 
to give finding at time of admitting witness’s 
deposition that it was of little use to prosecu¬ 
tion because the witness had not named ac¬ 
cused before he was examined in Committing 
Magistrate’s Court — (Criminal P. C. (1898), 
S. 288). (Para 4) 

Anno: Evidence Act, S. 33 N, 1; Cr. P. C., S. 
288 N. 2. 


fb) Evidence Act (1872), S. 9 — Absence of 
identification proceedings. 

In the absence of identification proceed¬ 
ings the mere ’ipse dixit’ of the witnesses 
that the accused was one of the dacoits 
could not be believed. (Para 4) 

Anno: Evidence Act, S. 9 N. 4, 5. 

(c) Criminal P. C. (1898), S. 162 — State¬ 
ment under — Use of. 

The statement under S. 162 can be used 
only to contradict the witness and before 
the witness can be contradicted, his atten¬ 
tion ought to be drawn to the contradic¬ 
tory portion of the statement as required 
under S. 145, Evidence Act. Failure of the 
Court to do so is fatal to the availability 
of the statement for the purpose of con¬ 
tradicting the deposition. AIR 1951 SC 441, 
FolL (Para 4) 

Anno: Cr. P. C., S. 162 N. 10, 20a. 

<d> Criminal P. C. (1898), S. 162, Proviso 
— Contradicting witness — Procedure. 


i 


The Judge should not exhibit the whole 
statement; he Should exhibit only the par¬ 
ticular portion which contradicted the de¬ 
position given in Court. 

Where the Judge allowed the witness to 
be put question after question regarding 
what he had, or had not, stated to the in¬ 
vestigating officer and recorded the ans- 
4 wers and at one place he had made a note 
that a particular statement said by the 
witness to have been made was not there: 

Held that this was not the proper way of 
contradicting the witness. The particular 
part of the statement which contradicted 
the deposition of the witness ought to have., 
been read over to the witness and exhibit¬ 
ed. (Para 4) 

Anno: Cr. P. C., S. 162 N. 16. 
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(e) Evidence Act (1872), S. 24 — Confes¬ 
sion — Corroboration. , ...» 

If it is found that the confession was 
made and was free or voluntary and 
genuine, there would remain nothing to be 
done by the prosecution to secure convic¬ 
tion. If the Court finds that it is true that 
the accused committed the crime, it means 
that the accused is guilty and the Court 
has to do nothing but to record conviction 
and sentence him. No question of corrobo¬ 
ration of the confession can possibly arise 
in such a case. Even if there is corrobo-i 
ration, and corroboration in material par¬ 
ticulars, the Court’s finding would still be 
the same, e.g. that it is true that the accus¬ 
ed committed the crime. If the finding re¬ 
mains the same, it is evident that the cor¬ 
roborative evidence was quite redundant. 
Corroborative evidence certainly does not 
add to the efficacy of the finding cf guilt at 
all. “ (Para 6) 

Anno:* Evidence Act, S. 24 N. 1, 8. 

(f) Evidence Act (1872), S. 24 — Confession 

must be free. • , 

It is quite injudicious on the part of the 
Magistrate recording confession to go in 
the company of police officers to the jail 
for recording confession. His going to jail 
in the company of police officers is likely 
to be misunderstood’ or misinterpreted by 
others. (Para 7) 

Anno: Evidence Act, S. 24 N. 3, 5. 

(g) Evidence Act (1872), S. 24 — Judicial 
confession. 

Judicial confessions should be distin¬ 
guished from extra-judicial confessions. It * 
may be doubted whether a conviction can 
be based solely upon an extra-judicial con¬ 
fession, but there is no reason for hesitat¬ 
ing to base conviction on a judicial con¬ 
fession. The evidence of verbal confessions 
of guilt may have to be received with 
great caution. But many of the reasons 
which necessitate great caution do not 
operate in the case of a judicial confes¬ 
sion. (Para 8) 

Anno: Evidence Act, S. 24 N. 8. 

(h) Evidence Act (1872), S. 24 — ‘Corpus 

delicti’. > 

A case where there is no proof of ‘cor¬ 
pus delicti', • must be distinguished from 
another where that is proved; in the ab¬ 
sence of proof of ‘corpus delicti', a confes¬ 
sion alone may not suffice to justify con¬ 
viction. (Para 8) 

Anno: Evidence Act, S. 24 N. 8. ‘ — 

(i) Evidence Act (1872), S. 24 — Confession 
as against maker and as against others. 

A distinction is made in law between 
the effect of a confession as against the 
maker and that as against the others. A 
rule of caution has been adopted by all 
Courts that A should not be convicted on 
the basis of B’s confession without mate¬ 
rial corroboration. One may not lose any¬ 
thing by implicating others falsely, but the 
same cannot be said of accusing ownself 
falsely. That * is why . confessions as 
against the makers, are supposed to be the 
best evidence. (Para 9). 

Anno: Evidence Act* S. 24 N. 8. 
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(j) Evidence Act (1872), S. 24 — Retracted 
confession. 

The retraction of a confession by itself 
does not require corroboration before the 
confession can be made the basis of con¬ 
viction. If the confession is found to be 
voluntary and genuine, the retraction is 
wholly immaterial. If it is found that the 
confession was genuine, it means that the 
retraction or subsequent statement about 
its being false has no value. If the Court 
is r.ot satisfied that the confession was 
genuine, it cannot be used in evidence, 
whether corroborated or not. In that case 
in order to justify conviction there must 
be evidence of such a nature as to justify 
conviction without any confession. 

(Para 10) 

Anno: Evidence Act, S. 24 N. 9. 

(k) Evidence Act (1872), S. 24 — Confession 

— Genuineness. 

When the Court has disbelieved a wit¬ 
ness it would be wrong to judge the 
genuineness or otherwise of the confession 
of the accused by comparing it with the 
deposition of the witness. (Para 11) 

Anno: Evidence Act, S. 24 N. 8, 12. 

(l) Evidence Act (1872), S. 24 — Confession 

— Omissions in. 

It would be illogical to say that a con¬ 
fession contradicts the other evidence by 
not mentioning what is mentioned in the 
other evidence. Omission is not always 
. contradiction. ; (Para 11) 

Anno: Evidence Act, S. 24 N. 8, 12. 

(m) Evidence Act (1872), S. 24 — Confes¬ 
sion _Proof — Judgment based on confession. 

A judgment in which the accused on the 
basis of his confession was convicted for 
the murder of a person is certainly no 
evidence to prove the truth of the con¬ 
fession regarding the murder. The judg¬ 
ment proves nothing beyond the fact that 
the' accused w’as found guilty cf that 
murder. Whether he committed that 
murder or not is another question. 

(Para 11) 

Anno: Evidence Act, S. 24 N. 12. 

(n) Evidence Act (1872), S. 24 — Confession 
containing more details. 

No particular inference can be drawn 
from the fact that the confession is a de¬ 
tailed one running into more than three 
closely printed foolscap sheets. (Para 11) 
Anno: Evidence Act, S. 24 N. 8, 12. 

(o) Evidence Act (1872), S. 24 — Confession 

— Corroboration — Necessity. 

Corroboration is not necessitated by the 
mere fact that the prosecution tried to 
provide corroboration and miserably failed. 
The orosecution might have been wrongly 
advised that corroboration was necessary, 
and might have unnecessarily produced 
spurious evidence. Because it felt the 
necessity of producing corroborative evi¬ 
dence it cannot be said that such evi¬ 
dence was necessary either under the law 
or on the facts of the particular confes¬ 
sion. ( para n > 

Anno: Evidence Act, S. 24 N. 8. 

<p) Evidence Act (1872), S. 9 — Identity of 
accused — Charge sheet submitted against 
Oilawar alias Birley Singh son of Bansi 


Singh — Accused never known as DO*. 
war and his father’s name was not Raas£ 
Singh — No reason to think that polk* 
did not intend to prosecute accused —. 
One of the two names, namely Birley Singh* 
of the person against whom charge sheet was 
submitted applying to accused — Held this 
was sufficient. (Para 13) 

Anne: Evidence Act, S. 9 N. 4. 

Kripa Shar.ker Sinha, for Applicant; Shn 
Rama, Dy. Govt. Advocate, for the State.. 
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DESAI, J.: (On difference of opinion between 
Agarwala and Gurtu JJ.) This appeal and the 
connected matters have come to me for my opi¬ 
nion on a difference between my brethren Agar¬ 
wala and Gurtu. The appeal is by Birey Singh 
alias Birey from his conviction under S. 396, L P. 0, 
resulting in a sentence of death. There is also the 
reference by the Sessions Judge for confirmation, 
of the death sentence. The connected Govern¬ 
ment appeal is from acquittal by the learned Ses¬ 
sions Judge of Birey Singh of thirteen other 
charges which were framed against him in addi¬ 
tion to the charge under S. 396, I. P. C. 

(2) It is proved beyond any doubt, and is not 
disputed, that a very serious dacoity was committ¬ 
ed on 22-7-1946, at about 11 pm. in the house of 
Mashal Singh in village Samachipur by about 
twelve aacoits led by Girand Singh. The dacuits.^. 
killed six persons including Mashal Singh and Ills 4 
wife and wounded others by shooting at them or 
striking them with lathis. Among the injured! 
was Mahtab Singh, resident of village Jijota. son- 
in-law of Mashal Singh and employed as a police 
constable. He was involved in case of rioting & mur¬ 
der was committed on 1-4-194G in Samachipur where' 
he was hi those days staying when on leave. On 
being involved in the case, he absconded & joined 
the gang of Girand Singh who was a notorious- 
dacolt. He remained in his gang for a month 
or two and one day got an opportunity to seizfr 
Girand Singh’s rifle and shot him with it. 


After shooting Girand Singh he ran away and* 
ave information to the police that he had shot 
jirar.d Singh dead and deposited the rifle in the* 
police malkhana. He expected thereby to be* 
hown favour in the case of rioting and murcmr 
lend'ng against him. Actually Girand Smgh haa 
lot died; he had simply been wounded on a nano. 
Te took a vow to avenge himself upon Malitah 
Jingh. On the day of the occurrence Manta^ 
Singh accompanied by his wife, Mashal Singh 
md others went from Jojota to Samachipur.* 
lad heard of Girand Singh’s vow and was m 
onstant fear. Girand Singh heard on the same 
lay that Mahtab Singh had gone to Samachi!*ir 
n*order to fetch his wife; so he took a gang oi 
ibout eleven men to Samachipur. In the e vg ^| 
ng two men dressed as police constables arnvecr 
n Samachipur and asked Kanhai Singh, broker 
)f Mashal Singh, to point out the house of Hnrp^ 
Singh mukhia. . 

This Harpal Singh was the person agamss 
vhom the riot was committed on M-46. Kama* 
Singh took the two men to the house of Harpal 
Singh where they had some talk with nun. it » 
;aid that the appellant was one° f Jhejn. M 
ibout 11 p.m. Girand Singh brought his gang a. 
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the house of M&shal Singh and started beating 
Mashal Singh, etc., who were lying outside. The 
gang was armed with guns, pistols, spears and 
lathis. Mahtab Singh was at that time read¬ 
ing in a kotha inside the house. Mashal Singh 
shouted from the dcor that Mahtab Singh should 
run away because Girand Singh had arrived to 
kill him. The dacoits shot dead Mashal Singh 
and others who were outside the house. Then 
Girand Singh accompanied by three or four men 
were into the kotha and shot at Mahtab Singh. 
Mahtab Singh was wounded, fell down and feign¬ 
ed to be dead. 

Girand Singh, etc., then left him there and 
plundered the house and injured other persons. 
In the meantime Mahtab Singh got an oppor¬ 
tunity to run away from the house. Girand 
Singh climbed up the roof of the house and shout¬ 
ed that he was Girand Singh and had come to. 
kill Mahtab Singh and called upon him to surren¬ 
der himself if he was a Kshatriya. Harpal Singh 
seeing the daeoity being committed in Mashal 
Singh's house, promptly went to the police 
station Nawabganj which is about three miles 
away and at 3 a.m. lodged the first information 
report. He had not seen the dacoits; so he did 
not name anybody. But he did mention the fact 
that one of them was proclaiming that he w*as 
Girand Singh, that those who had not seen him 
could see him and that Mahtab Singh should be 
caught and the house plundered. The dacoits 
left the house after committing the daeoity and 
murders. 

The investigation started. None of the wit¬ 
nesses of the daeoity knew the appellant, not 
even Mahtab Singh. So none of the persons 
examined by the police gave out the name of 
Birey Singh or Birey. But the police were in¬ 
formed that during the progress of the daeoity 
one dacoit was addressed as Dilawar. No arrests 
were made and the police submitted a charge- 
sheet against Girand Singh, Ajodhi and Birey 
Singh alias Dilawar son of Bansi Singh Ahir of 
village Bijeypur. Girand Singh’s name was given 
by all the witnesses; the other two names were 
obtained by the investigating officer from a re¬ 
port made by a sub-inspector of another police 
circle that on the day of occurrence a gang of 
dacoits including Girand Singh. Ajodhi and Birey 
Singh or Dilawar was seen going towards Sama- 
chipur and that the daeoity was committed by 
it. The charge-sheet was submitted against the 
three men as absconders and evidence under S. 
512 Cr. P. C., was recorded by a Magistrate. 

Subsequently Girand Singh and Ajodhi were 
killed in encounters with the police. The appel- 
lent was arrested in another encounter with the 
police led by the Suocrintendent of Police in 
police circle Kampil on 18-10-1949. At that time 
he had an injury on a hand. On 30-10-1949, he 
was produced before Shri C. M. L. Bhatnagar, a 
Magistrate exercising First Class powers, for the 
recording of his confession. Shri Bhatnagar re¬ 
corded his confession in four instalments on 
November 1 , 2 , 3, and 24, 1949. In this confes¬ 
sion he admitted that he. Girand Singh, Dilawar. 
Ajodhi, etc., had committed the daeoity in the 
house of Mashal Singh and murdered six men 
and injured six others, that they had intended 
to kill Mahtab Singh and that he had escaped 
somehow or other. The appellant was not put 
for identification before the witnesses of the 
daeoity. 

(3) The prosecution examined five witnesses to 
Drove the commission of the daeoity and murders. 
Four of them were the inmates 9 ! the house and 


the fifth is Harpal Singh mukhia. Out of these, 
only Mahtab Singh amd Kanhai Singh deposed 
that the appellant was one of the dacoits; the 
other three did not give any evidence specifically 
against him. Kanhai Singh was not examined 
before the learned Sessions Judge. On the date 
lixed for his attendance at the trial he was 
absent and the learned Sessions Judge brought 
on record, under S. 33, Evidence Act, the deposi¬ 
tion made by him before the Committing Magis¬ 
trate. Besides the evidence of these two wit¬ 
nesses, there is the confession of the appellant; 
there is no other evidence against him. 

(4) Both my learned brothers have refused to 
rely upon the evidence of Mahtab Singh and 
Kanhai Singh as regards the participation of the 
appellant in the crimes. The evidence of Kanhai 
Singh has not been noticed at all by one of them, 
while tlie other, though he has not expressly dis¬ 
believed him, does not appear to have relied up¬ 
on him. The learned Sessions Judge, while ad¬ 
mitting Kanhai Singh's deposition into evidence, 
observed that it was of little use to the prosecu¬ 
tion because Kanhai Singh had not named th* 
appellant before he was examined in the Com¬ 
mitting Magistrate’s Court. It was certainly pre¬ 
mature for the learned Sessions Judge to give this 
linding about the worth of Kanhai Singh’s depo¬ 
sition. He was an important witness for the pro¬ 
secution. In the Committing Magistrate’s Court 
he had not been cross examined with reference to 
his earlier statements during the investigation & 
under S. 512, Cr. P. C., and it was not open to the 
learned Sessions Judge to give a finding that no 
reliance could be placed upon his statement that 
the appellant was one of the dacoits. 

The reason given by him for dispensing with 
his personal attendance in Court was quite insuffi¬ 
cient. But it has not been contended before me 
that the deposition of Kanhai Singh should be 
completely disregarded because there was not 
sufficient justification for the learned Sessions 
Judge to act under S. 33. Evidence Act. I would, 
therefore, treat it as valid evidence. Coming to 
the merits, I am satisfied that it is not reliable 
evidence at all. His statement that the dacoits 
shouted that Girand, Birey and Ajodhi had arriv¬ 
ed is against the statements of other witnesses 
who stated that only Girand Singh had shouted 
that he had arrived. His statement that the ap¬ 
pellant was one of the two men who had gone 
earlier in the day disguised as constables is not 
supported either by Harpal Singh and Subedar 
who also had seen them or by the appellant’s con¬ 
fession which makes absolutely no mention of two 
men going earlier to the village posing to be 
constables. 

Then, in the absence of identification proceed¬ 
ings, I do not know how the mere ’ipse dixit’ of 
the witnesses that the appellant was one of the 
dacoits could be believed. The prosecution has 
not offered any explanation for not holding iden¬ 
tification proceedings. If it be said that they did 
not expect the eye-witnesses to identify anybody 
after three years, I do not know why Kanhai 
Singh should be made an exception and believed. 
His evidence about the appellant’s complicity in 
the crime cannot be believed. Mahtab Singhs 
testimony is hardly better. He has been disbeliev¬ 
ed on this point by both my learned brothers and, 
with respect, I agree with them. It is clear from 
the evidence that the appellant was not known 
as Dilawar while he was a member of Girand 
Singh’s gang, that there was Dilawar in that gang 
but he was a different man. that that Dilawar 
had taken part in the crime and that during the 
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dacoity it was he, and not the appellant, who was 
being addressed by the other dacoits as "Dilawar”. 

The appellant in his confession stated that he 
was known as “Chotey Mian”, and that Dilawar 
was another member of the gang. He never said 
that he also v/as known as “Dilawar” at any time 
or was addressed as such. There is only Mahtab 
Singh’s evidence that the appellant was address¬ 
ed as "Dilawar” by his accomplices. He did not 
know previously that his name was Birey Singh 
or Birey. But he stated that some of the dacoits 
addressed him as “Birey” also. If his pseudonym 
was Dilawar or Chhotey Mian, his accomplices 
would not have addressed him by his real name. 
Mahtab Singh further stated that the appellant 
was addressed as “Chotey Mian”; it is difficult to 
believe that he had two pseudonyms. And when 
there certainly was another dacoit known as Dila¬ 
war, that would not have been the pseudonym of 
the appellant also. There is no doubt that be¬ 
cause the police had submitted the charge-sheet 
against Birey Singh alias Dilawar. an attempt 
was made by the prosecution to prove that the 
appellant Birey Singh was also known as Dilawar. 
It is unfortunate that the prosecution could not 
try to prove the case against the appellant with¬ 
out fabricating some evidence. 

Both my learned brothers have used the state¬ 
ment made by Mahtab Singh under S. 162, 
Cr. P. C., to contradict his deposition in Court, 
but in my opinion that statement was not avail¬ 
able for that purpose. The reason is that the 
learned Sessions Judge, who ought not to have 
been unaware of the provisions of S. 145, Evid¬ 
ence Act, failed to confuont the witness with 
his statement under S. 162. The statement under 
S. 162 could be used only to contradict the wit¬ 
ness and before the witness could be contra¬ 
dicted, his attention ought to have been drawn 
to the contradictory portion of the statement as 
required under S. 145, Evidence Act. There is 
nothing on the record to show that the learned 
Sessions Judge did this. His failure to do so is 
fatal to the availability of the statement for the 
purpose of contradicting the deposition. 

The rule contained in S. 145 is a common law 
rule. Referring to it McLean, J. said in — 'Frede¬ 
ric D. Conrad v. David Griffey’, (1853) 14 Law Ed 
835 at p. 839 (A): 

“This rule is founded upon common sense, and 
is essential to protect the character of a wit¬ 
ness. His memory is refreshed by the necessary 
inquiries, which enables him to explain the 
statements referred to, and show they were 
made under a mistake, or that there was no discre¬ 
pancy between them and his testimony. This 
rule is generally established in this country as 
in England.” 

He added that the rule is a salutary one and can¬ 
not be dispensed with. The law in India is not 
different. The other day our Supreme Court re¬ 
fused to look into a statement because it was not 
brought to the notice of the witness as required 
under S. 145; see — ‘Tara Singh v. State’. AIR 
1951 SC 441 (B), Bose, J. observed in that case 
that the failure to act as required under S. 145 
is a fatal defect. 

It is unsatisfactory that the learned Sessions 
Judge does not know how to confront a witness 
with his previous statement. He has exhibited 
the whole statement as Dl; he should have exhi¬ 
bited only the particular portions which contra¬ 
dicted the deposition given in Court, He allow¬ 
ed the witness to be put question after question 
regarding what he had, or had not, stated to the 
investigating officer and recorded the answers. At 


one place he has made a note that a particular 
statement, said by the witness to have been made, 
is not there. This was not the proper way of 
contradicting the witness. The particular part of 
the statement which contradicted the deposition 
of the witness ought to have been read over to 
the witness and .exhibited. In the whole memo¬ 
randum of the evidence given by the witness, one 
would search in vain lor a mention of Ex. Dl, 
which is the number given to the entire state- u 
ment recorded under S. 162, Cr. P. C. The learn¬ 
ed Sessions Judge / has not even seen that the 
statement Ex. Dl was properly proved by the in¬ 
vestigating officer. . 


In these circumstances I would not consider Ex. 
Dl while weighing the evidence of Mahtab Singh. 
The fault is not exclusively of the learned Ses¬ 
sion Judge; the appellants counsel also is not 
free from blame. If he wanted Mahtab Singh to 
be disbelieved on account of the conflict bet¬ 
ween his deposition and the statement Ex. Dl, 
it was his duty to proceed according to law anti 
to see that the provisions of S. 145, Evidence Act, 
were complied with and that Ex. Dl, if denied by 
the witness, was properly proved by the investigat¬ 
ing officer. When Mahtab Singh was not made 
to pick cut the appellant in an identification 
parade, I would not rely upon his statement tint 
he was one of the dacoits. I have no doubt about 
his presence during the dacoity. My brother 
Gurtu has not said that he was not convinced of 
the presence of Mahtab Singh during the dacoity, 
but he has mentioned certain suspicious features. 
Mahtab Singh v/as found present by the investi¬ 
gating officer on arrival in Samachipur on 23-7-45. 

There is no doubt that the object behind the 
crimes was to kill Mahtab Singh. The commis-^ 
sion of so many murders, and Girand Singh’s * 
shouting that Mahtab Singh should be seized and 
killed are sufficient proof of this fact. The appel¬ 
lant admitted in his confession that Mahtab 
Singh was there. The mere fact that Mahtab 
Singh, to kill whom Girand Singh had taken his 
gang, had not been killed does not mean that he 
was not present in Mashal Singh’s house. Girand 
Singh certainly knew him and v/ould not have 
led him escape. But it may be that when Mahtab 
Singh fell down on being shot at, he thought that 
he had died. The injuries on Mahtab Singh are 
a contused wound on the right side of the head, 
another in front of the pigtail, a lacerated wound 
on the right arm and two patches of contusion 
on the left thigh caused with some blunt weapon. 
The doctor originally stated that all the injuries 
were caused with some blunt weapon. On a fur¬ 
ther question he stated that the lacerated wound 
could have been caused by a shot from a revolver. 
He was not asked about the other injuries, whe¬ 
ther they also could have been caused by a shot 
from a revolver or a gun. 


It appears that injuries looking like those caus¬ 
ed with a blunt weapon have been inflicted on 
others by shooting at them. For example, Sube- 
dar stated that he was shot at. on his foot with a 
revolver and the injuries on the foot are only 
two small round abrasions. Kanhai Singh statea 
that he was shot at in the jaw and he had * 
lacerated wound on the lower lip. So it canno 
be said that the other injuries of Mahtab Smgn 
also were not caused by shooting. There is, tnere 
fore, no reason to doubt that Mahtab Singh wit¬ 
nessed the dacoity. But I would not believe him 
when he said that the appellant was one or tne 
dacoits. 

(5) There remains only the appellants wnfes- 
sion. Shri Bhatnagar has deposed that the con 
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fession was made by tlie appellant as taken down 
by him and that he had satisfied himself that it 
was a free and voluntary confession. In the 
Magistrate’s Court the appellant denied having 
made the confession. In cross-examination Shn 
Bhatnagar was asked if he had not obtained the 
appellant’s thumb-impression on a previously pre^ 
pared statement without his having made it. Be¬ 
fore the learned Sessions Judge the appellant 
stated that the confession is not his statement. 
He admitted that it bears his thumb-impressions 
and stated that the Superintendent of Police by 
promising to get him released and by threatening 
to get him hanged, induced or compelled him to 
put his thumb-impressions daily on what was 
written by the Magistrate. He denied that the 
confession was read over to him or is true. 

In his grounds of appeal he states that on ac¬ 
count of a serious wound in his right hand he was 
not in sound mind and health, that the Superin¬ 
tendent, and the Deputy Superintendent, of Police 
had compelled him to make the confession ac¬ 
cording to their dictation and that he had made 
the confession before Shri Bhatnagar as tutored. 
Both my brethren are agreed, that the appel¬ 
lant made the confession as recorded, that he was 
in sound mind at the time of making it, that 
there was no evidence of any inducement or threat, 
that there was no defect or impropriety in the 
recording of it and that it is relevant in the case. 
Aganvala, J. held that the confession was genuine, 
but Gurtu, J. was not satisfied of its genuine¬ 
ness. Aganvala J. was of the opinion that the 
appellant’s conviction could be based solely on the 
confession while Gurtu J. was not prepared to act 
upon it without corroboration. 

<5 (6) When a confession is produced in evidence 

against an accused, there are three questions which 
can possibly arise; they are: 

(l)whether it was made by the accused, ( 2 ) whe¬ 
ther it was free and voluntary, and (3) whether it 
was genuine or true. If it is found that the con¬ 
fession was made and was free or voluntary and 
genuine, there would remain nothing to be don^ 
by the prosecution to secure conviction. If the 
Court finds that it is true that the accused com¬ 
mitted the crime, it means that the accused is 
guilty and the Court has to do nothing but to 
record conviction and sentence him. No question 
of corroboration of the confession can possibly arise 
in such a case. Even if there is corroboration, and 
corroboration in material particulars, the Court’s 
finding would still be the same, e.g., that it i* 
true that the accused committed the crime. If 
the finding remains the same, it is evident that 
the corroborative evidence was quite redundant. 
Corroborative evidence certainly does not add to 
the efficacy of the finding of guilt at all. 

What I have said is axiomatic, but I found it 
necessary to say it because of remark made by 
my brother Agarwala that the appellant’s counsel 
had “not attacked the confession as being not 
genuine”. Had he admitted that the confession was 
genuine, there was nothing left in the case. That 
would have meant that he admitted that the ap- 
^pellant had committed the crimes. Mr. Kripa Shan- 
| kar denied that he had conceded before my brethem 
that the confession was genuine and my brother 
Gurtu has not proceeded on the basis that he had 
conceded so. Mr. Kripa Shankar did not contend 
before me that even a genuine or true confession 
must be corroborated before it can be acted upon. 
Gurtu J. is also not of that opinion. What Mr. 
Kripa Shankar contended before me, and what has 
been Mr. Justice Gurtu’s conclusion, is that this 
particular confession cannot be acted upon with¬ 


out corroboration. They mean that the confes¬ 
sion has not been proved to be genuine or true. 

(7) I am satisfied from the evidence that the 
appellant made the confession and that he made 
it voluntarily without any threat or inducement. 
He had first falsely denied having made it at 
all. I do not know how he could have been in¬ 
duced to make it by the Superintendent of Police. 
The charge-sheet in this case had been submitted 
by the police three years ago; it was against the 
appellant and two other men who had died before 
the confession. So as far as this crime is concern¬ 
ed, the appellant’s confession was not to be used 
except as against his own self. I do not know 
how the appellant could have believed that by 
confessing to the crime he would be released. Ther$ 
is absolutely nothing to support his allegations of 
inducement and threat. Shri Bhatnagar put him 
several questions before recording his confession & 
gave him ample time to think of the consequences 
of making a confession. ’ He told him in clear 
words that nobody had beaten or tempted him. 
Shri Bhatnagar warned him not to be under any 
illusion that he would be released if he made he 
confession and warned him that it could be pro¬ 
duced in evidence against him and could form the 
basis of his conviction. 

But his reply was that he was not afraid of any¬ 
thing, even death, and that he had made up his 
mind to speak the truth regardless of all con¬ 
sequences. Shri Bhatnagar again told him not to 
make any confession unless it was voluntary and 
he replied that he was making it out of his own 
volition and not on any inducement. He told him 
that he had to appear before God and so wanted 
to make a clean breast of everything. Even after 
this Shri Bhatnagar did not proceed to record 
his confession but gave him twenty-four hours* 
time. On the next day the appellant told him 
that he had thought over the matter and adhered 
to his determination to confess. After confession 
to other crimes with which we are not concerned, 
he said that he felt tired and would continue next 
day. Next day he continued and described the 
dacoity in Samachipur and other crimes and then 
feeling pain in his hand stopped, promising to make 
further disclosures on the next day. So" on the 
third day he made further disclosures and then 
again stopped because of pain in his hand. 

Then his hand was operated and when he felt 
better he himself sent for Shri Bhatnagar. Shri 
Bhatnagar went to the jail on 24-11-49 and the 
appellant concluded the confession. In the end 
he voluntarily said that he would be punished by 
God for his mis-deeds, and that he had made no 
false statement consciously. The entire confes¬ 
sion was read over to him and he corrected it at 
places and then, put his thumb-impi^essioa It 
would be impossible for any one to say that a con¬ 
fession made in these circumstances was not made 
voluntarily. 

I ignore the fact that the confession was record¬ 
ed in jail and also the fact that Shri Bhatnagar 
went to jail on the first occasion in the company 
of the Deputy Superintendent of Police and on the 
second occasion in the company of the Superin¬ 
tendent, and the Deputy Superintendent of Police 
It was quite injudicious on his part to go in the 
company of police officers to the jail for recording 
confession. If his car was out of order, he could 
have used another conveyance or borrowed a car 
from somebody but not accepted a lift in the car 
of police officers. He ought to have realised that 
his going to jail in the company of police officers 
was likely to be misunderstood or misinterpreted 
by others. 
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But I am satisfied that the appellant would 
have made the same confession even m the absence 
of these facts; so they had no connection at all 
with the making of the confession. He had cer¬ 
tainly pain in his hand, but that does not mean 
that he was in a sound state of mind or that he 
d:d not understand the implications of what he 
was doing or saying. Tne jail doctor who was treat¬ 
ing him in the jail hospital had advised amputa¬ 
tion. but he was not agreeing to it. On one oc¬ 
casion he mentioned this fact to Shri Bhatnagar 
and toid him that he would like to be under the 
treatment of the Civil Surgeon who had examined 
him on a previous occasion. He himself did not 
allege that he was threatened with amputation in 
case he did not confess. The amputation was ad¬ 
vised on medical grounds and had absolutely no 
connection with his confession. The confession is, 
therefore, fully relevant. 

(8) There remains the question whether the con¬ 
fession was genuine or tme or not. In deciding 
this question I may have to consider whether there 
was corroboration of the confession but once I 
decide upon the genuineness, the appellant’s convic¬ 
tion would have to be upheld even if there was no 
corroboration. There is no law that a conviction 
cannot be based exclusively on a confession in 
any circumstances and that even a genuine con¬ 
fession must be corroborated, in some particulars, 
whether material or not. The Evidence Act simply 
makes the confession relevant or admissible in 
evidence; it is a piece of evidence against the 
accused and warrants conviction, if it is relied 
upon. It is stated in Archbold’s Criminal Plead¬ 
ing, Evidence and Practice, 32nd edition; 

"A free and voluntary confession of guilt by a 
prisoner, whether under examination before 
magistrates or otherwise, if it is direct and posi¬ 
tive, and is duly made and satisfactorily proved, 
is sufficient to warrant a conviction, without 
any corroborative evidence, (p. 400). 

The same law is stated by Phipson on Evidence, 
8 th edition, page 249; but he adds that the general 
rule has been thought not to apply to confessions 
of murder. According to Archbold, in recent times 
confession has been acted upon even in cases of 
murder; p. 400. No such exception is made in Indian 
Law or even in American Lav/. According to Green- 
leaf on Evidence, 7th edition, volume 1, para. 216, 
judicial confessions are 

“Sufficient to found a conviction, even if to be 
followed by a sentence of death, they being deli¬ 
berately made, under the deepest solemnities, 
the advice of counsel, and the protecting caution 
and oversight of the Judge." 

Judicial confessions should be distinguished from 
extra-judicial confessions. It may be doubted whe¬ 
ther a conviction can be based solely upon an extra¬ 
judicial confession, but there is no reason for hesi¬ 
tating to base conviction on a judicial confession. 
The evidence of verbal confessions of guilt may 
have to be received with great caution, as advised 
by Greenleaf in para. 214. But many of the rea¬ 
sons which necessitate great caution do not operate 
in the case of a judicial confession. Again a case 
where there is no proof of 'corpus delicti’ must be 
distinguished from another where that is proved; 
in the absence of proof of 'corpus delicti', a con¬ 
fession alone may not suffice to justify conviction 
<see Wills on Circumstantial Evidence, page 120>. 
In the present case there is abundant proof of 
'corpus delicti’. 

(9) A confession, particularly a judicial confes¬ 
sion is not a tainted piece of evidence and if it is 
made freely and without inducement or compulsion, 
does not suffer from any infirmity such as exists 


In the testimony of an approver. A confession 
may implicate other persons besides the maker. The 
effect of the confession as against the maker is 
different from that as against the others. The 
maker might have implicated the others out of 
enmity or in order to propitiate certain persons. 
•He would stand to lose nothing by implicating 
the others along with him. This is one of the facts 
which make the confession, as against the others, 
of less value than as against the maker himself. 
Even if the confession is true as against the maker, 
it might be false as against the others. 

So a distinction is made in law between the effect 
of a confession as against the maker and that as 
against the others. Under the Evidence Act the 
confession can only be taken into consideration 
as against the others, (sic) A rule of caution has 
been adopted by all Courts that A should not be 
convicted on the basis of B's confession without 
material corroboration. In the face of the distinct 
possibility that the others might have been falsely 
implicated, it would not be correct to convict them 
without material corroboration. Unless the Court 
is in a position to say that the others have not 
been falsely named in the confession, there would 
always remain a doubt which would prevent the 
conviction of the others. If they are to be con¬ 
victed, that doubt must be removed by the pro¬ 
duction of evidence indicating the connection of 
the others with the crime. One cannot be said 
to be one's own enemy, and one v/ould have no 
reason to accuse ownself falsely of a crime. One 
may not lose anything by implicating others false¬ 
ly, but the same cannot be said of accusing own- 
self falsely. That is why confessions, as against 
the makers, are supposed to be the best evidence; 
see Wills, page 119 and Greenleaf, para. 215. 

Greenleaf quotes Eyre C. B. observing in — 
Warickshall’s case. 1 Leach Cr. C. 299 (C): 

"a free and voluntary confession is deserving of 

the highest credit, because it Is presumed to 

flow from the strongest sense of guilt, and 

therefore it is admitted as proof of the crime to 

which it refers." 

Phipson writes that "confessions may reasonably 
be taken to be true as against the defendant him¬ 
self.” (p. 249) 

GO) The retraction of a confession by itself does 
not require corroboration before the confession can 
be made the basis of conviction. If the confession 
is found to be voluntary and genuine, the retrac¬ 
tion is wholly immaterial. A retracted confession 
is simply a mixture of two pieces of evidence, (1) 
admission of the accused that he committed the 
crime and, ( 2 ) his statement that his admission was 
false. The question that arises is which piece of 
evidence to believe. Both cannot exist together; 
both may be false, but both cannot be true. If it 
is found that the confession was genuine, it means 
that the retraction or subsequent statement about 
its being false has no value. If the Court is not. 
satisfied that the confession was genuine, it can¬ 
not be used in evidence, whether corroborated or 
not. In that case in order to justify conviction 
there must be evidence of such a nature as to jus-^, 
tify conviction without any confession. 

(11) The appellant has not explained satisfac¬ 
torily why he should have made a false confes¬ 
sion. It was not a confession made on the spur 
of the moment; it was a confession made with due 
deliberation and continued for several days. There 
could be no reason for making the confession, 
other than that it was true. I do not find any con¬ 
flict between the confession and the rest ot me 
evidence. Mahtab Singh went to Samachipur 
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with, hi s wife to stay there and not to fetch his 
wife from there. 

If the appellant said in his confession that they 
.bad heard that Mahtab S-ngh had gone to Sama- 
•chjpur to fetch his wife, he is certainly not con- 
•Uadicted by Mahtab Singh. He mentioned what 
.he and Girand Singh had heard; they might have 
hoen misinformed as to the purpose behind Mahtab 
.Singh's visit to Samachipur, or they might have 
J misunderstood their informant or the appellant 
might have forgotten the exact purpose. I have 
previously dealt with the injuries of Mahtab Singh; 
they do not contradict the statement in the con¬ 
fession that he was oniy shot at. The appellant 
'did not know Mahtab Singh still he could say in 
his confession that Mahtab Singh was wounded; he 
could say this on the basis of hearsay. 

Mahtab Singh said that the appellant was one 
»of the dacoits who entered into the Kotha and 
shot at him; the appellant did not expressly state 
that he entered into the Kotha; he simply stated 
that he remained at the door. Mahtab Singh 
.-also stated that it was the appellant who shot at 
him in the chest, but the appellant did not say 
anything like this. When we have disbelieved 
[Mahtab Singh, it would be wrong to judge the 
i genuineness or otherwise of the confession by com¬ 
paring it with Mahtab Singh’s deposition. It is 
quite likely that what Mahtab Singh deposed is 
untrue and if it is untrue, what the appellant said 
in the confession cannot be said to be untrue 
simply because it conflicts with Mahtab Singh’s 
deposition. I do not think there is any connec¬ 
tion between the genuineness of the confession and 
the fact that the appellant could not explain the 
escape of Mahtab Singh. 

'*? That Girand Singh knew Mahtab Singh andwa9 
one of the dacoits, that Mahtab Singh was pre¬ 
sent during the commission of the dacoity and was 
«ven shot at and that he escaped, are facts which 
'Cannot be controverted at ail The appellant, 
not knowing Mahtab Singh, could not explain how 
he escaped. To him Mahtab Singh was like seve¬ 
ral other persons inside the house. How he es¬ 
caped was a mystery to all the dacoits including 
Girand Singh. Even Girand Singh could not have 
explained how he escaped; why then blame the 
appellant for his failure? Mr. Klrpa Shankar 
relied upon certain omissions in the confession but 
it would be illogical to say that the confession con¬ 
tradicts the other evidence by not mentioning what 
is mentioned in the other evidence. Omission 
is not always contradiction. The appellant confess¬ 
ed to several dacoitles and not only to the dacoity 
under consideration. He could not be expected to 
give detailed accounts of all the dacoities and had 
no reason to give a detailed account of the dacoity 
under consideration in particular. 

It will suffice to say that what he omitted to say 
in the confession is not inconsistent with what he 
saWL Thus he did not mention the visit of two 
persons in the disguise of constables or that he 
was one of them. If he were one of them he 
would have mentioned the fact. I have not be¬ 
lieved the evidence of Kanhai Singh; otherwise 
them is no evidence that the appellant was one 
^ of the two men. He might have been even un¬ 
aware of the fact that two men were sent in ad¬ 
vance to Samachipur. Then the confession does 
not mention the fact that Girand Singh shouted 
from th? top of Mashal Singh’s house, that he was 
Girand Singh and had gone to kill Mahtab Singh. 
These are mere details which the appellant might 
not have thought fit to refer to in his confession. 
Once Mahtab Singh stands discredited their re¬ 
mains nothing to contradict the statement in 


the confession that the appellant was known as 
Chotey Mian and that another dacoit was known 
as Duawar. Although I find that the confession 
is not contradicted by the rest of the evidence in 
the case, I also find that it does not contain in¬ 
herent evidence of its truth. 

My brother Agarwala was impressed by the 
wealth of details relating to other crimes; he re¬ 
marked : 

-The details mentioned in his statement are of 

such a nature that they could not have been 

known to the police and could have been known 

only to the applicant." 

My brother Gurtu has rightly pointed out that 
there is nothing on the record to show the truth 
of the details of other crimes. 

Mr. Sri Ram argued that the confession in res¬ 
pect of another crime has been accepted as 
genuine by this Court and the appellant has been 
convicted for that crime; he referred me to cri¬ 
minal appeal no. 1066 of 1950 (All) (D) 19-6-1951, in 
which the appellant on the basis of his confession 
was convicted for the murder of Mewa Ram. The 
judgment is certainly no evidence to prove the 
truth of the confession regarding the murder of 
Mewa Ram. The judgment proves nothing be¬ 
yond the fact that the appellant was found guilty 
of that murder. Whether he committed that 
murder or not is another question. I do not 
think any particular inference can be drawn from 
the fact that the confession is a detailed one run¬ 
ning into more than three closely printed foolscap 
sheets. Six pages are nothing compared to 
thousands of pages written by novelists without 
misleading any reader into thinking that what is 
written t\iere is true. 

Though there is no corroboration of the confes¬ 
sion in respect of the other crimes, my brother 
Gurtu was inclined to accept the confession as 
completely true as regards the other crimes. If 
so, it must be accepted as completely true as re¬ 
gards the dacoity under consideration also because 
there is nothing to distinguish between the confes¬ 
sion as regards this dacoity and the confession as 
regards the other crimes as far as the genuine¬ 
ness is concerned. • The appellant was arrested for 
all crimes committed by him and not for this 
dacoity in particular and he confessed also to all 
crimes committed by him. He had no reason to 
make a true confession in respect of the other 
crimes and to make a false confession in respect 
of this dacoity. That the confession was made 
thjee years later or that it was recorded in jail 
does not affect its genuineness. • 

I am satisfied that the confession is true and 
that the appellant took part in the commission of the 
dacoity under consideration. I arrive at this find¬ 
ing, even though there is no material corrobora¬ 
tion and there is no other evidence pointing to¬ 
wards the appellant’s guilt. My brother Gurtu 
was not prepared to accept the confession as true 
without corroboration because the prosecution 
attempted to produce evidence of material corro¬ 
boration and failed. V- 

My learned brother had in h*s mind the false 
evidence of Mahtab Singh to the effect that the 
appellant was one of the dacoits and was address¬ 
ed as "Diiawar" also as "Birey" by his accom¬ 
plices. With great respects to him I would say 
that corroboration is not necessitated by the mere! 
fact that the prosecution tried to provide corrobo-j 
ration and miserably failed. The prosecution might 
have been wrongly advised that corroboration was 
necessary, and might have unnecessarily produced 
spurious evidence. Because it felt the necessity 
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of producing corroborative evidence it cannot be 
said that such evidence was necessary either under 

the law or on the facts of this particular confes¬ 
sion. 

(12) The confession having been found to be true 
it must be held that the appellant was one of th" 
dacoits who committed the various offences at 
Samachipur on the night of 22-7-1946. 

(13) No question of identity was raised before 
me. it was not contended that the appellant is 
not the man against whom the charge-sheet was 
submitted by the police. The charge-sheet was 
submitted against Dilawar alias Birey Singh son 
of Bansi Singh. It has been found that the ap¬ 
pellant was never known as Dilawar and that his 
father's name is not Bansi Singh. The police 
submitted the charge-sheet against Dilawar on the 
basis of the evidence that one of the dacoits was 
addressed as such by his accomplices. But that 
dacoit has been found to be other than the appel¬ 
lant. Though the witnesses meant some other 
person by “Dilawar", there is no doubt that the 
police thought that it was the appellant. 

Before the charge-sheet was submitted the po¬ 
lice had already received information that Birey or 
Birey Singh alias Dilawar was one of the dacoits. 
The police could have prosecuted anybody and 
there is no reason to think that they did not in¬ 
tend to prosecute the appellant. One of the two 
names of the person against whom the charge- 
sheet was submitted applies to him and that is 
sufficient. 




(14) I do not understand at all the controversy 
that raged in the trial court about the appellant's 
being guilty of “dacoity with murders" or of "mur¬ 
ders with dacoity". The question is what 
offcnees the appellant committed? The dacoits 
are all guilty under Section 147. I. P. C.. and as 
the offences against the various murdered and in¬ 
jured persons were committed by the members of 
the unlawful assembly in prosecution of the com¬ 
mon object, all the members including the appel¬ 
lant are responsible for all those crimes. Section 
149, L P. C., clearly applies. The learned Sessions 
Judge has not come to a definite finding as re¬ 
gards the other charges; he ought to have recorded 
either conviction or acquittal under those charges. 


(15) My opinion is that the appellant's convic¬ 
tion and sentence under Section 39S, I. P. C., be 
confirmed the reference made by the learned 
Sessions Judge be accepted, the Government Ap¬ 
peal be allowed, the appellant be convicted under 
the remaining 13 charges and sentenced to death 
under the second.. third, fourth, fifth, sixth ahd 
seventh charges, (relating to the murders of Mashal 
Singh, Atar Singh, Yadav Singh, Pan Singh, Smt 
Dhanwanti & Bagh Singh), to rigorous imprisonment 
for ten years under the eighth, ninth & thirteenth 
charges (relating to attempts to murder Mahtab 
Singh, Subedar Singh and Smt. Bittan). to rigorous 
imprisonment for two years under the 10 th charge 
(relating to the injuries caused to Bechan Singh), 
to rigorous imprisonment for six months imder 
the eleventh and twelfth charges (relating to 
simple hurt caused to Kanhai Singh and Man 
Singh) and to rigorous imprisonment for two years 
under the first charge (relating to the rioting arm¬ 
ed with a deadly weapon), the sentences of death 
be carried out in accordance with law, and the 
other sentences of imprisonment be undergone 
simultaneously with the sentences of death. 


B/D.H.Z 


Order accordingly 
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Rex v. Moti, Accused-Respondent. 

Criminal Appeal No. 1119 of 1949, D/- 30 - 7 - 
1951, against the order of S.-J. Muttra, D/- 
7-6-1949 in S. T. No. 62 of 1948. 


(a) Criminal P. C. (1898), S. 164 — Magi*- 
trate not informing accused that he was • 
Magistrate and not recording that no police ' 
was present and writing that he was sub-divi¬ 
sional Magistrate. 


Though S. 164 does not, in so many 
words, require it, yet unless the accused 
person is told that he is before a Magis¬ 
trate and under his protection and that he 
is no longer in the custody of the police* 
it is not likely that he would have the 
courage to give correct answers to the 
questions that a Magistrate has to put to- 
him under S. 164(3). 

Where it is not recorded that no police¬ 
man was present at the time when the con¬ 
fession was made before the Magistrate 
and the Magistrate instead of writing that 
he was a Magistrate, first class, wrote that 
he was a Sub-Divisional Officer, and the 
Magistrate also had not informed the 
accused that he was a Magistrate, first 
class. 

Held that these are defects which do not 
make the confession inadmissible in evi¬ 
dence. They may only detract from its 
evidentiary value. (Para 7) 

Anno: Cri. P. C„ S. 164 N. 11, 16. T 

(b) Evidence Act (1872), S. 26 — Confession, 
while accused is in police custody — Criminal! 

P. C. (1898), S. 164. 

Though a confession made in the imme¬ 
diate presence of a Magistrate while an 
accused is still in police custody is ad¬ 
missible under S. 26, the fact that the ac¬ 
cused was in police custody at the time 
when he makes the confession detracts to 
a large extent from the evidentiary value. 

(Para 8) 

Anno: Evidence Act, S. 26 N. 3, 4; Cri. P. C.- 
S. 164 N. 17. 

(c) Criminal P. C. (1898), Ss. 164 and 36* 
and 533 — Confession — Mode of recording. 

Where an accused person makes in the 
form of a narrative the whole of his con¬ 
fession, without any question being put to 
him to elicit facts, it is not possible for the 
Magistrate to record the confession in the 
form of questions and answers. Though 
the Magistrate would be well advised to 
record the questions that he had put to- 
accused to satisfy himself that he was 
making a voluntary confession and the 
answers given, the mere fact that he did 
not, though it may detract from the value v » 
of the confession, does not make it in¬ 
admissible. Such a defect is curable under 
S. 533. AIR 1936 PC 253(2), Disting. AIR 
1930 Oudh 449; AIR 1934 All 81 (FB), Rel. 
on. (Paras 10, 11) 

Anno: Cr. P. C., S. 164 N. 11; S. 364 N. 2; S. 
533 N 2. 

Shri Rama, D. G. A., for the State; Prakash 
Chandra, for Respondent. 
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Cri U 97 

(B) (’34) AIR 1934 AU 81: 56 All 302: 35 Cri 

LJ 385 (FB) 

(C) (’36) AIR 1936 PC 253 (2): 37 Cri LJ 897 

(PC) 

MALIK C. J.: A dacoity was committed at 
\ the house of one Lakkhan Singh on the night 
V between 15th and 16th of October, 1947, in 
village Kukargaon, district Mathura. A report 
of the dacoity was made at the police station, 
which is at a distance of two miles from the 
place of occurrence, at 2-30 A.M. on the early 
morning of 16-10-1947. It was mentioned in the 
first information report that fifteen or twenty 
dacoits had raided the house of Lakkha Singh, 
Mukhia, they had fired guns and after success¬ 
fully committing the dacoity they had left the 
village. A list of properties that were removed 
by the dacoits was furnished to Sheodan 
Singh, Sub-Inspector, on 16-10-1947, when he 
went to make the investigation and when he 
prepared the site plan Ex. P30. Eight persons 
were sent up to stand their trial in the court 
of session under Ss. 395/397 of the Penal Code. 
Maharaj Singh, accused, was in addition pro¬ 
secuted under S. 412 of the Penal Code. By 
an order dated 7-6-1949, the learned Sessions 
Judge acquitted all of them. The Government 
has filed this appeal against Moti on the 
ground that he was wrongly acquitted. 

(2) Moti accused was arrested on 15-3-1948. 
He is a resident of village Karkauli, district 
Mathura, which is at a distance of five miles 
from Kukargaon where the dacoity took place. 

c The house of Moti accused was searched cn 
16-3-1948, and four things were recovered from 
his house which, it was said, the dacoits had 
removed at the time when the dacoity was 
committed. Those articles are Nos. 9, 12 and 
37 of the list Ext. P18 which was, as we have 
already said, furnished to the police on 16-10- 
1947, and item No. 24 of the same list under 
the heading ‘ornaments/ It is not necessary 
for us to deal with articles Nos. 9 and 12 as 
they were not satisfactorily identified and we 
may, therefore, omit those two from conside¬ 
ration. One of the articles recovered was a 
durrie, Ext. II, which had blue and red 
stripes and the other was a Moradabadi 
engraved tumbler. Ext. I. These articles 
were put up for identification by Lak¬ 
kha Singh and his wife, Srimati Anandi, 
on 24-5-1948. The tumbler Ext. I and the 
durrie Ext. II were correctly identified by 
Lakkha Singh as well as by Srimati Anandi. 
who made no mistakes in the identification. 

(3) The accused in the court of the Magis¬ 
trate did not make a statement and he reserv¬ 
ed his answers for the court of session. He 
was asked pointedly by the Magistrate whe¬ 
ther the durrie Ext. II and the tumbler Ext. I 
were recovered from his house and whether 
thev formed part of the property that had been 

, looled. The answer given by the accused was 
) that he would give his statement in the court 
of session. In the court of session, he denied 
that the durrie and the tumbler were recover¬ 
ed from his house. 

(4) The prosecution produced Lakkha Singh 
hnd Srimati Anandi. Lakkha Singh stated in 
his examination-in-chie£ that the tumbler Ext 
I and the durrie Ext. II belonged to him and 
that he had identified the two articles when 
the identification was held. Srimati Anandi 


identified these two articles and said that they 
were her property. In the cross-examination of 
Lakkha Singh not a single question seems to 
have been asked to challenge this part of his 
statement. Srimati Anandi was asked some 
questions in cross-examination and her answer 
so far as they related to Exts. I and II were as 
follows: 

"One used new ‘gilas* was stolen. It was used 

for a month or two. I myself purchased 

this ‘gilas*. I did not tell the description of 

the durrie stolen/* 

The learned Sessions Judge has discarded 
the statement of Srimati Anandi on the ground 
that she did not produce the voucher in sup¬ 
port of her contention that the tumbler had 
been purchased by her a month or two before 
the dacoity. We feel astonished that the learn¬ 
ed Sessions Judge should have given that as 
a ground for rejecting the testimony of Srimati 
Anandi. When a person goes to purchase a 
tumbler in the bazar, especially in a village, a 
voucher is hardly, if ever, given, and even if 
it is given it is hardly ever preserved. More¬ 
over, no questions were put to her in cross- 
examination to dispute her title nor was she 
asked about the voucher or its production. 

(5) Three witnesses were produced by the 
prosecution to prove the recovery of these arti¬ 
cles from the house of Moti and they were 
Onkar Singh, P. W. 24, Sheodan Singh, P. W. 
32, and Samman Singh, P. W. 34. Onkar 
Singh said in his examination-in-chief that the 
durrie, Ext. II, and the tumbler. Ext. I, were 
recovered from the house of Moti, that the re¬ 
covery list Ext. P29 was prepared in his pre¬ 
sence and was signed by him and* that the 
other witness, Samman Singh, also attested it. 
The evidence of Samman Singh was more or 
less similar. Learned counsel, appearing for 
the accused did not cross-examine the two wit¬ 
nesses. The reason given by the learned Ses¬ 
sions Judge for discarding their testimony is 
that as these witnesses were not cross-examin¬ 
ed he could not accept their evidence. When 
we read the judgment we thought that there 
was some mistake probably in the copy that 
had been prepared for the use of the Court. 
We, therefore, examined the original and found 
that the learned Judge had said that "the wit¬ 
ness was not cross-examined at all. So I do 
not believe him/’ It is a most astounding pro- . 
position and if this is to be laid down as the 
general rule then no accused person need 
ever cross-examine any witness for the prose¬ 
cution and that would be a sufficient ground 
for discarding ^the testimony of the prosecu¬ 
tion witnesses. Having carefully considered the 
evidence we are satisfied that Exts. I and II 
belonged to Lakkha Singh, that they were re¬ 
moved from his house in the course of the 
dacoity and that they were recovered from the 
house of Moti accused. 

(6) The accused Moti is said to have made 
a confession before Sri K. A. P. Stevenson. 
Magistrate, first class, Mathura. This confes¬ 
sion is Ext. PI6. It has not been included in 
the paper book that has been prepared for the 
use of the Court. The original confession made 
by the accused was before the learned Sessions 
• T udge as Sri Stevenson has deposed with re¬ 
ference to that document. What has happened 
to it since it is difficult to say. It may be that 
as it contained matters which related not only 
to this case but to other cases it was with¬ 
drawn from this record, after the case was de- 
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cided by the lower court, and placed cn the 
record of seme other case. A copy of the docu¬ 
ment was, however, available on the record 
and was placed before us. The document be¬ 
gins as follows : 

“Main ne Moti Ram se sawal kiya aur usko 
samjhaya ki wch az khud bayan kar raha 
hai jo uske khilaf istemal ho sakta hai aur 
woh bayan karne ke liye majbur nahin hai." 
After having recorded the statement the 
learned Magistrate took the signature or the 
thumb impression of Moti and then appended 
the following certificate. 

“I have explained to Moti, son of Bhola, that 
he is not bound to make a confession and 
that his confession may be used as evidence 
against him. I believe that the confession 
was voluntarily made. It was taken in my 
presence and written by me. It has been 
read over to Moti and admitted by him to be 
correct. It contains a full and true account 
of the statement made by him. 

22-3-’48 Sd/ S. D. O., Saidabad.” 

As we have already said, before the Magistrate 
the accused reserved his reply to the court of 
session. 

In the court of session he stated as follows: 
“I was sitting outside my house at the dcor. 

I was caught by Shcodan Singh and Pheru 
Singh. They abused me. They threatened me 
and asked me to confess about the dacoity. 
Second day I was challaned. I remained in 
jail for one night. Pheru Singh and Sheodan 
Singh took me from jail to the kothi of the 
Tahsildar. I was kept there in the night. In 
the morning they took me to Saidabad. The 
police officers asked me to name the persons 
told by them. The police officer forced me 
to drink some medicine and then I became 
unconscious. I remained unconscious for five 
or six days and I regained consciousness in 
jail. Pheru Singh burnt my body by light¬ 
ing a match. Pheru Singh took me to seve¬ 
ral villages in a motor car. Ex. P16 read 
over. I did not make this statement before 
the Magistrate. .” 

The accused, therefore, before the learned 
Sessions Judge said that Ext. P16 f which was 
the confession, was not made by him. The 
statement read a? a whole probably means that 
the police first pressed on the accused to make 
a confession and later they gave him something 
to drink and he became unconscious and while 
he was in a state of unconsciousness they took 
his thumb impression on the paper Ext. P16. 

(7) The learned Sessions Judge gave four 
reasons for discarding this confession and for 
holding that it could not be relied upon. The 
reasons given by him were these: (1) The 
Magistrate did not inform the accused that he 
was a Magistrate, first class. (2) He did not 
enter in Ext. P16 that he was a Magistrate 
first class and that no policeman was present 
there. (3) The accused was making the con¬ 
fession of his own free will was not entered in 
Ext. P16, and (4) After the confession the 
accused was taken away by C. I. Pheru Singn 
and S. I. Sheodan Singh. 

The third objection seems to be clearly in¬ 
correct as there is a note both at the begin¬ 
ning as well as at the end of Ext. P16 which 
we have quoted and which goes to show that 
the Magistrate was satisfied and made a note 
to that effect that the confession was made by 
the accused voluntarily. 


As regards objections Nos. 1 and 2, it is true 
that in Ext. P16 it is not recorded that no 
policeman was present at the time when the 
confession was made before the Magistrate and 
the Magistrate instead of writing that he was 
a Magistrate, first class, wrote that he was a 
Sub-Divisional Officer. It also does not appear 
from Ext. P16 that the Magistrate had inform¬ 
ed the accused that he was a Magistrate first 
class. These are, however, defects which do ^ 
not make the confession inadmissible in evi¬ 
dence. They may only detract from its evi¬ 
dentiary value. The learned Magistrate, Sri 
Stevenson, stated in the witness-box that when 
the accused was brought to him he kept the 
accused for about two hours inside his tent and 
the policemen were removed from the tent and 
that* the policemen were not visible from the 
place where the accused was sitting. 


The law relating to confessions and how they 
are to be recorded is contained in Criminal 
P. C., and Evidence Act. The relevant portion 
of S. 164. Cr. P. C., is as follows: 

“164(2) Such statements shall be recorded in 
such of the manners hereinafter prescribed 
for recording evidence as is, in his opinion, 
best fitted for the circumstances of the case. 
Such confessions shall be recorded and sign¬ 
ed in the manner provided in Section 3G4 
and such statements or confessions shall then 
be forwarded to the Magistrate by whom the 
case is to be inquired into or tried. 

(3) A Magistrate shall, before recording 
any such confession, explain to the person 
making it that he is not bound to make a 
confession and that if he does so it may be 
used as evidence against him, and no Magis- v 
trate shall record any such confession unless, 
upon questioning the person making it, he 
has reason to believe that it was made volun¬ 
tarily; and, when he records any confession, 
he shall make a memorandum at the foot of 
such record to the following effect: 

T have explained to (name) that he is not 
bound to make a confession and that, if ne 
does so, any confession he may make may 
be used as evidence against him, and I be¬ 
lieve that this confession was voluntarily 
made. It was taken in my. presence and 
hearing and was read over to the person 
making it and admitted by him to be correct, 
and it contains a full and true account of the 
statement made by him. 

Sd7 A. B. 

Magistrate.' 


ft 


It is not necessary that a confession under 
1G4 should be recorded only by^ a Ma f 
■st class. Sub-section (1) of S. 164 authorises 
Magistrate, first class and any Mapstrate of 
e second class, especially authorised by the 
overnment. to record a confession It does 
it appear to be neeessan; that the person 
aking the confession should be informed that 
e person recording the confession is a Magis 
ate of the first class or of the second class, y 
pecially authorised by the Government to re 
ird the confession. It is very necessary that 
,e courts, before which confessions are Pia£ 

1 as evidence against the accused should be 
itisfied that the confession is the voluntary 
mfession of the accused and it is to ensure 
lat that S. 164(3) was enacted. The accused 
lould know that the confession that he was 
,aking was before a Magistrate He should 
, . r 4 r> ciiph pirrumstances a* 
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to guarantee the fact that he was not making 
the confession by reason of threat or fear or 
inducement held out by the police. 

It is to secure that end that a Magistrate has 
to explain to an accused person that he was 
not bound to make a confession. He is requir¬ 
ed to question the accused and satisfy himself 
that the confession that is going to be made 
before him is a voluntary confession. Though 
the section does not. in so many words, re¬ 
quire it, yet unless the accused person is told 
tnat he is before a Magistrate and under his 
protection and that he is no longer in the cus¬ 
tody of the police, it is not likely that he would 
have the courage to give correct answers to the 
questions that a Magistrate has to put to him 
under S. 164(3). 

(8) The relevant sections of the Evidence 
Act relating to confession are S. 21, which 
makes an admission relevant, S. 24, which lays 
down when a confession caused by inducement, 
threat or promise is irrelevant in criminal pro¬ 
ceedings, S. 25, which provides that no confes¬ 
sion made to a police officer can be proved 
against a person accused of an offence, Section 
26, which makes it clear that no confession 
made by a person whilst in the custody of a 
police officer is admissible in evidence unless 
it is made in the immediate presence of a 
Magistrate, and Section 29, which lays down 
in what circumstances a confession otherwise 
relevant does not become irrelevant because of 
oromise cf secrecy, etc. Though a confession 
made in the immediate presence of a Magis¬ 
trate while an accused is still in police custody 
is admissible under S. 26, the fact that the 
accused was in police custody at the time when 
he makes the confession detracts to a large ex¬ 
tent from the evidentiary value. 

(9) Learned counsel appearing for the State 
has placed great reliance on S. 364 of the Code 
of Criminal Procedure. According to him, the 
learned Magistrate should have recorded in the 
form of questions and answers the questions 
put to the accused under section 364 (3) (sic) 
to satisfy himself that it was a voluntary con¬ 
fession. He has further raised an objection to 
the fact that the confession recorded is a long 
narrative and has not been divided into ques¬ 
tions and answers. 

(10) The second part of the objection has no 
-u'ostance. All that the S. 364 requires is that 
the whole of the examination, including the 
questions put to the accused and answers given, 
has to be recorded in full in the language in 
which the accused has been examined. Where 
an accused person makes in the form of a 
narrative the whole of his confession, without 
any question being put to him to elicit facts, 
it is not possible for the Magistrate to record 
the confession in the form of questions and 
answers. As regards the first part, which re¬ 
lated to answers to the questions put under S. 
364(3), (sic) it is no doubt correct that the 
Magistrate should have recorded the questions 

y that he put to the accused and the answers that 
he elicited from the accused. The observations 
in — ‘Prag v. Emoeror’, AIR 1930 Oudh 449 
(A) which were quoted with approval by Sir 
Shah Muhammad Sulaiman, Chief Justice, in 
— ‘Emperor v. Muhammad Ali’, AIR 1934 All 
81 at p. 84 (FB) (B) as follows, are very im¬ 
portant: "A l ‘ 

“It is only by recording those questions and 
answers prior to taking dqwn the story of 
the accused that the Magistrate recording the 


confession furnishes data which enable the 
court of session and the High Court or the 
Chief Court to arrive at the same conclusion 
as that to which the recording Magistrate 
has come as regards the voluntary nature of 
the confession. Without supplying these data 
or materials, it is impossible for the trial 
court or for this Court to form any estimate 
as to the voluntary nature of a confession.” 

Though, therefore, the Magistrate wculd have 
been well advised to record the questions that 
he had put to Moti accused to satisfy himself 
that he was making a voluntary confession 
and the answers given the mere fact that he 
did not. though it may detract from the value 
of the confession, does not in cur view make 
it inadmissible, unless we are satisfied that the 
omission was not curable under the provisions 
of S 533 of the Code. Section 533(1) provides, 
that 

“If any Court, before which a confession or 
other statement of an accused person record¬ 
ed or purporting to be recorded under section 
164 or section 364 is tendered or has been re¬ 
ceived in evidence, finds that any of the pro¬ 
visions of either of such sections have not 
been complied with by the Magistrate re¬ 
cording the statement, it shall take evidence 
that such person duly made the statement 
and, notwithstanding anything contained in 
the Indian Evidence Act. 1872, section 91, 
such statement shall be admitted if the error 
has not injured the accused as to his defence 
on the merits.” 

(11) Great reliance is placed by learned 
counsel on the decision of the Privy Council in 
— ‘Nazir Ahmad v. King Emperor’, AIR 1936 
PC 253 (2) (C). We do not think that case 
supports the contention of learned counsel that 
the story of the accused, even if it is made to 
the Magistrate in the narrative form, should 
not be recorded by the Magistrate as it was 
made but should be split up in the form of 
questions and answers, nor does that case lay 
down that,, if a Magistrate has failed to record 
the questions put by him to the accused under 
S. 164(3) prior to taking down the confession, 
the confession must be treated as inadmissible. 
The facts of Nazir Ahmad’s case (C) were very 
peculiar. There the Magistrate had not follow¬ 
ed the provisions of the Code. He had merely 
made short notes of the statement made by the 
accused and later from those notes he dictated 
to his stenographer a note which the prosecu¬ 
tion wanted to be treated as the statement of 
the accused. The Magistrate had destroyed the 
notes that he had made. The Magistrate came 
into the witness-box to prove that what he had 
dictated to the stenographer was a correct repro¬ 
duction of what the accused had said to him & 
of which he had taken notes at the time of the 
statement. 

Their Lordships held that the statement 
dictated to the stenographer could not be 
treated as a confession of the accused or a 
statement under S. 164 and was, therefore, not 
admissible in evidence. Section 533 was relied 
upon to nrove that the defect' was cured under 
that section. Their Lordships, however, held 
that no question of the operation or scope of 
S. 533 arose on the facts of that case and, 
therefore, refused to express any opinion on the 
scope of S. 533. It was held in — ‘Muhammad 
Ali’s case’ (B) that if a Magistrate had satisfied 
himself that the confession was being made 
voluntarily by an accused person and that it 
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was explained to the accused that he was not 
bound to make the confession and it could be 
used as evidence against him and the Magis¬ 
trate had made a summary, of those questions 
and answers instead of recording them such a 
defect was curable under S. 533 of the Code. 
We have, therefore to consider whether the 
materials on the record go to show that the 
confession was being made voluntarily and the 
accused had been warned that he was not bound 
to make a confession and any confession made 
by him could be used in evidence against him. 

(12) The confession in this case is a very long 
document and it not only deals with the dacoity 
in question but with a large number of other 
incidents with which the police was, at that 
time, not concerned and reading this long con¬ 
fession of about six pages one cannot help 
Reeling that the whole of this statement could 
net have been made either as a result of tutor¬ 
ing or by reason of fear of the police. The 
accused, as we have already said, had been 
arrested on 15-3-1948. We have not got the 
exact date when he was sent to jail as an 
under-trial prisoner. It was probably very scon 
after his arrest that he was sent to jail custody. 
On 21-3-1948, he was taken from the jail to a 
Magistrate, Sri Kalendri Dayal. We shall have 
to deal with his evidence later. Sri Kalendri 
Dayal made certain investigations in the com¬ 
pany of the accused and went to the places 
pointed out by the accused on the 21st and on 
the 23rd and it was in-between those two 
datas i.e. on the 22nd, that the accused made 
the confession before Shri Stevenson. 

Sri Stevenson has admitted that two police 
officers had brought the accused for recording 
his confession and after his confession was 
recorded the same two police officers took him 
away. Sri Stevenson was examined as a wit¬ 
ness for the prosecution and as already men¬ 
tioned he said that after the accused was 
brought to him the policemen were removed 
from his tent and the accused was made to 
remain sitting there for two hours, before his 
statement was recorded and that he had ex¬ 
plained to the accused that he was not bound 
to make a statement, that any statement made 
by him would be used against him and that he 
could be convicted on his own confession. 
Though it would have been better if the Magis¬ 
trate had written down in the form of questions 
and answers all that had transpired, we have 
no reason to discard the evidence of the Magis¬ 
trate and the defect in our view is cured by 
S. 533, Criminal P. C., though by reason of the 
defects already pointed out the confession must 
be said to have lost much cf its evidentiary 
value. 

(13) More important than Ex. P. 16 is the 
evidence furnished by Sri Kalendri Dayal 
Magistrate, P. W. 1, and Ext. P. 43. the note 
made bv the said Magistrate. The accused was 
produced before him from jail custody on 
21-3-1948, and the accused took the Magistrate 
to the various places connected with the dacoity, 
pointed out the house where the dacoity had 
been committed, the manner in which the 
dacoits had scaled the wall, the place where the 
dacoits had divided the booty and so on.. It is 
a very detailed report and* though at one stage 
learned counsel said that anything said by the 
accused in the presence of the police was not 
admissible, he did net object to the admissibi¬ 
lity of the evidence furnished by the conduct 
of the accused. As we have already said under 


S. 26, Evidence Act, a statement made by an 
accused person in the immediate presence of a 
Magistrate is admissible even if he be in the 
custody of the police. Though we may not place 
much reliance on the statement made by the 
accused to the Magistrate, Sri Kalendri Dayal, 
the fact, that he took the Magistrate to the 
right house in village Kukergaon where the 
dacoity was committed, showed him the man¬ 
ner in which the dacoits had scaled the wall r 
and similar other conduct of the accused was 
good evidence against him. 

(14) Lastly, we have the evidence of one 
witness, Rtfghubir Singh, who identified the 
accused in the identification parade held in jail 
on 26-4-1948. The accused with several others 
was put up for identification in the district jail 
at Mathura. Raghubir Singh identified the 
accused and made no mistakes. There is a note 
by the Magistrate about the identification to 
the effect that the witness identified the accused 
quickly, that is, the witness does not appear to 
have taken much time or hesitated to identify 
the accused. It was not claimed that the witness 
knew the accused from before. The learned 
Sessions Judge has discarded the evidence of 
Raghubir Singh as in his cross-examination 
Raghubir Singh said that he saw the dacoits 
in the light of the lantern which they had and 
in the light cf the torches which were with 
them. 


This statement Raghubir Singh made in his 
examination-in-chief. He further said in his exa¬ 
mination-in-chief that at Mathura he identified 
one dacoit and at Agra he identified two other 
dacoits. In his cross-examination by Sri B. C. 
Bhargava, the witness repeated what he had w 
said in his examination-in-chief that the wit¬ 
ness had recognised Mcti dacoit in the light of 
the lantern and that one dacoit had a lantern. 
The learned Sessions Judge thought that it was 
not likely that the dacoits would carry a lantern 
and even if they did carry one it was not likely 
that they would throw the light of the lantern 
on the faces of the dacoits so that they might 
be identified by the villagers. 

Whether Sri Raghubir Singh was right that 
the dacoits were carrying a lantern or he was 
wrong it is not possible to say because no other 
witness seems to have been asked about it. The 
fact, however, remains that out of a large 
number of persons who were in jail several of 
whom were accused persons Raghubir Singn 
had no hesitation in walking up straight to 
Moti and identifying him as one of the dacoits 
who had taken part in the dacoity at the house 
of Lakkha Singh. The cumulative effect of the 
entire evidence on the record, to. our minds, 
proves without any doubt that Moti was guilty ^ 
and he was one of the dacoits who had taken 
part in the dacoity at the house of Lakkha 
Singh on the night between the 15th and tne 
16th of October, 1947. 

(15) We, therefore, set aside the order of the 
learned Sessions Judge, allow this appeal, con¬ 
vict Moti under S. 395, Penal Cipde, and sen¬ 
tence him to seven years rigorous imprisonment. 
He is acquitted of the charge under S. JyL 
Penal Code, as it is not established that he used 
any deadly weapon or caused any grievo«f 
to any person at the time of committing 
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who was admittedly a tenant of Smt. Janki 
Kuar in the house, paid one month’s rent to 
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Ramdas, Defendant-Appellant v. Shree Ram 
Lakshman Janki, Plaintiff-Respondent. 

Second Appeals Nos. 879 and 1012 of 1949, 
D/- 5-8-1953. 

(a) Transfer of Property Act (1882), S. Ill 
(g) — Forfeiture for denial of title. 

Owner of property by will bequeathing 
property to deity — Deity by its‘sarbarkar* 
suing tenant for rent — Tenant In his writ¬ 
ten statement stating that will was never 
executed and that plaintiff was not owner 
of property — Further assertion that ‘sar- 
barkar’ was very clever man — Denial held 
could not be read as mere omission to admit 
plaintiff’s title with view to putting him to 
proof of it but as disclaimer of title — 9 
Cal WN 928 and 12 Cal WN 525, Distin¬ 
guished. (Paras 8 and 10) 

Anno: T. P. Act, S. Ill N. 14 Pt. 14. 

(b) Transfer of Property Act (1882), S. Ill 
(g) — Forfeiture for denial of title. AIR 1926 
Cal 1205, Dissented from. Case law discussed. 

If the title of the heir of the landlord is 
denied, the denial acts as a forfeiture of 
the tenancy, and the heir is entitled to eject 
the tenant on this ground. (Para 11) 
Anno: T. P. Act, S. Ill N. 14 Pt. 13a. 

(c) Transfer of Property Act (1882), S. Ill 
(g) — Forfeiture for denial of title. 

When the title of the real heir or of the 
original lessor is denied, it certainly amounts 
to setting up a title in somebody else, 

% because the property does not remain in 
vacuum. (Para 19) 

Anno: T. P. Act, S. Ill N. 14. 

K. B. Asthana, for Appellant; G. N. Kunzru 
and A. N. Kant, for Respondent. 

CASES CITED: 
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JUDGMENT: These two appeals arise out of 
the same suit filed on behalf of a deity Sri Ram 
Lakshman Janki, through Durga Prasad, ‘Sar- 
barakar’ of the deity. Second Appeal No. 879 
of 1949 has been filed by defendant 1, and 
Second Appeal No. 1012 of 1949 has been filed 
by defendant 2. Defendant 3 is one Mst. Vidya- 
wati, who took no interest in the case, because 
she had executed a deed of relinquishment in 
favour of the plaintiff. Briefly put the facts 
of the case are these. 

(2) House No. 76/100 situated in Coolie 
Bazar, Kanpur, along with other property 
i * belonged to one Smt. Janki Kuar. It is not 
" disputed by any of the parties that Smt. Janki 
Kuar was the absolute owner of this house. 
Smt. Janki Kuar died on 6-6-1946, and the case 
of the plaintiff is that Smt. Janki Kuar exe¬ 
cuted a will on 2-6-1946 bequeathing the house, 
mentioned above, to the plaintiff idol, and 
appointing Durga Prasad as the ’Sarbarakar’ of 
the idol. The plaintiff thus became the owner 
of this house, and it is said that defendant 1, 


Durga Prasad as ‘Sarbarakar of the plaintiff. 
After that defendant 1 refused to pay rent to 
the plaintiff, and the plaintiff brought a suit 
against the said defendant in the Court of the 
Judge of Small Causes at Kanpur. The suit 
was numbered as suit No. 191 of 1947. 

Defendant 1 filed a written statement in the 
suit clearly denying the plaintiff’s title to the 
house, and the learned Small Cause Court 
Judge returned the plaint because the question 
of title to immoveable property was raised in 
the suit, by the said defendant. After the 
return of the plaint, on 28-7-1947, the plaintiff 
gave a notice to defendant 1 terminating his 
tenancy on the ground of forfeiture, and asked 
the defendant to vacate the house by 5-8-1947. 
After the expiry of the period mentioned in the 
notice, the present suit was filed, and the reliefs 
claimed in the plaint were that defendant 1 be 
ejected from the house, and a decree be passed 
against him for the recovery of Rs. 122/1/- as 
arrears of rent at the rate of Rs. 9/- per 
mensem. 

After the date fixed in the notice, the defen¬ 
dant was treated as a trespasser and the sum 
of Rs. 9/- per mensem was claimed as being 
mesne profits instead of rent as from the date. 
The claim for ejectment of defendant 1 was 
based on two grounds. The first ground was 
that the defendant had denied the plaintiff’s 
title, and this denial acted as forfeiture of the 
defendant’s tenancy. The second ground was 
that the defendant had committed wilful default 
in the payment of rent. Defendant 2 was added 
as a party because he was a brother of Smt. 
Janki Kuar, and defendant 3 was impleaded as 
>he had previously alleged herself to be the 
daughter of Smt. Janki Kuar. 

(3) The main pleas taken in defence by defen¬ 
dant 1 were that the allegations contained in 
the written statement filed by the defendant in 
Suit No. 191 of 1947 did not effect forfeiture of 
his tenancy, and that there had been no wilful 
default by the defendant in the payment of 
rent. The defendant admitted that he had 
taken the house on rent from Smt. Janki Kuar. 
but pleaded that, after her death. Smt. Vidya- 
wati, defendant 3, took possession of her pro¬ 
perties alleging herself to be the daughter of 
Smt. Janki Kuar, and defendant 1 in good faith 
paid a sum of Rs. 108/- to her as advance rent 
fcr a year. 

He denied ever having paid rent to Durga 
Prasad, and did not admit the will said to have 
been executed by Smt. Janki Kuar in favour 
of the plaintiff. The main defence of defendant 
2 was that the alleged will dated 2-6-1946 was 
not genuine, and the plaintiff was, therefore, 
not the owner of the property. On the other 
hand, defendant 2. as a brother of Smt. Janki 
Kuar, inherited the house from her. As al¬ 
ready stated, defendant 3, Smt. Vidyawati, did 
not contest the suit at all, as she had executed 
a deed of relinquishment in favour of the plain¬ 
tiff and had received a sum of Rs. 4000/- as 
consideration for executing the deed. 

(4) The learned Munsif held that the will 
was not proved to be a genuine document, and 
appeared to be a forged one. and defendant 2. 
therefore, was the owner of the property in 
suit as an heir of Smt. Janki Kuar.' On the 
question of payment of rent, the learned Mun¬ 
sif held that defendant 1 had paid advance 
rent for one year to defendant 3, but as there 
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were a number of claimants on the scene, he 
should net have paid the rent to any one of 
them. He, therefore, directed defendant 1 to 
deposit the entire arrears of rent in Court. In 
view of the fact that he held that the will was 
not a genuine one, he did not enter into any 
discussion as to whether the defendant’s 
tenancy had come to an end by forfeiture. But 
he remarked that the denial of the plaintilt’s 
title by the defendant was bona fide. On the 
findings mentioned above, he dismissed the suit. 

(5) The plaintiff went up in appeal, and the 
lower appellate Court disagreed with the find¬ 
ings of the learned Munsif, and decided all the 
points in favour of the plaintiff. The learned 
Civil Judge held that the execution and proper 
attestation of the will by Smt. Janki Kuar had 
been fully established, and the plaintiff had 
acquired the right of ownership over the house 
under this will. He has further held that the 
denial of the plaintiff’s title by defendant 1 in 
the written statement, filed in the previous 
suit, was net a bona fide denial, and it acted 
as forfeiture of the defendant’s tenancy. On 
these findings, the learned Civil Judge decreed 
the claim lor the ejectment of defendant 1 from 
the house in suit, and also for the recovery of 
arrears of rent as claimed by the plaintiff. 

(6) Two separate appeals have been filed 
against this decree, one by defendant 1 and the 
other by defendant 2. In the appeal filed by 
defendant 1, the learned counsel argued two 
points. His first submission was that, taking 
all the circumstances existing at the time into 
consideration, the allegations made in the writ¬ 
ten statement filed in the Small Cause Court 
should not be interpreted as denying the 
plaintiff’s title; and the other submission was 
that, in any case, the denial of a title of an 
assignee or an heir of the landlord did r.ot 
elfect forfeiture of the tenancy. In the other 
appeal filed by defendant 2. the only point 
argued was that the execution and attestation 
of the will by Smt. Janki Kuar had not been 
duly proved. 

(7) I shall take up the appeal of defendant 
2 first because the question whether the plain¬ 
tiff is the owner of the house in suit comes 
first in order of time, and the points raised by 
defendant 1 fall to be considered only after it 
has been proved that the plaintiff is the owner 
of the house in suit. As I have already stated, 
in this anneal the only question that arises for 
consideration is whether due execution and 
attestation of the will by Smt. Janki Kuar has 
been proved while she was in a sound state of 
mind.* The finding of the lower appellate 
Court on this point is a finding of fact, and 
after going through the judgment, I do not 
find that it is vitiated by any error of law. 
fHis Lordship considered the evidence and 
dismissed the appeal. His Lordship then pro¬ 
ceeded :) 

(fH I shall now deal with the points raised 
bv the learned counsel for the apoellant m 
Second Apoeal No. 879 of 1949. which is the 
tenant’s appeal. The first question is whether 
the allegations., contained in the written date- 
ment, filed by this appellant in the Small Cause 
Court, amount to a denial of the plaintiff’s 
title, and. therefore, effect a forfeiture of the 
aonellant’s rights as a tenant. Tn this written 
statement, the anoellant clearlv stated that 
Smt. Janki Kuar rover executed the will re¬ 
lied upon by the plaintiff, and that the plain¬ 
tiff was net the owner of the house in su»t. 


The denial was very emphatic and was ac¬ 
companied by an assertion that Durga Prasad 
was a very clever man. It could not be argued 
that there was really no denial of the plain- * 
tiff’s title in the written statement, but what 
was argued was that, taking into consideration 
all the facts and the circumstances of the case, 
the denial should net be treated as a denial 
but should be read as a mere omission to ad¬ 
mit the plaintiff’s title with a view to putting f 
him to proof of it. In support of this argument, 'a 
the learned counsel cited two cases reported in 
— 'Sm. Mallika Dassi v. Makham Lai*, 9 Cal 
WN 928 (A) and — ‘H. Mathewson v. Jadu 
Mahto’, 12 Cal WN 525 (B). 


(9) In the first case, the tenant in her writ¬ 
ten statement had only stated that she did not 
know anything about the purchase set up by 
the plaintiff and had no belief in it. This 
statement was taken to be merely putting the 
plaintiff to the proof of his title and not 
amounting to a disclaimer of his title. It was 
observed that to constitute the disclaimer there 
must be a direct repudiation of the relation of 
landlord and tenant. The other point decided 
in this case was that denying the plaintiff’s 
title to a portion of the property did not act 
as forfeiture; and the third point decided was 
that the denial of title in the suit for ejectment 
itself could not be made the basis of ejectment 
in that suit. Such a denial must have been 
made before a suit was brought. 

The second and the third points do not arise 
in this case. As regards the first point, the 
wordings of the written statement filed in that 
case appear to be very different. The defen¬ 
dant there had denied all knowledge of and 
belief in the purchase set up by the plaintiff, 
and this was treated not as a denial of his 
title, but merely a pleading putting the plain¬ 
tiff to the preof of his title. In the present case, 
the oosition is very different and the denial of 
the execution of the will, and of the ownership 
of the plaintiff, is very specific and emphatic. 


(10) In the second case 12 Cal WN 525 (B). 
he note made by the Judge of the tenant’s 
;tatement was as follows: 

“I have no relation of landlord and tenant 
with Mr. Mathewson, the plaintiff in this 
suit. I owe no money to him. I am tenant 
of Lalit Ghosh to whom I pay rent.” 

\fter quoting from the Judge’s note, the learn- 
;d Judges then proceeded to consider the law 
>n the noint referred to in a number of cases 
n which different statements were held not to 
imount to a disclaimer. The statements re- 
erred to in the cases, considered by the learn¬ 
ed Judges, were very different from the state- 
nents made in the Calcutta case itself. As re¬ 
gards the allegations made in the written 
;tatement, they were not so specific and clear 
md with reference to that statement the pre- 
nous cases were considered, and it was held 
hat the allegations in the written statement 
lid not amount to a disclaimer. As far as the 
rudge’s note of the statement made in Louri 
vas concerned, the learned Judges observed as 
ollows: 

“The terms of the Judge’s note of the defen¬ 
dant’s deposition go further, as they un- 
dcubtedlv renresent the defendant as setting 
uo a title in'Lalit Ghosh. But we find i t im- 
oossible to act on this statement as it come, 
before us.” 
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learned Judges then considered certain 
ions of the Code of Civil Procedure and 
to the conclusion that they could not 
to this note alone for purposes of prov- 
the statement made by the defendant in 
t. In this case also, the statement made 
e written statement was very much diffe- 
from the statement made in the written 
ment in the present case, and the state- 
contained in the Judge’s note was not 
upon. To my mind, these cases do not 
^Z\i> the appellant. In my opinion, the allega¬ 
tions contained in the written statement, filed 
by the appellant, do amount to a disclaimer of 
the plaintiffs title and, therefore, effect a for¬ 
feiture of the tenancy. 

(11) On the second point, the learned coun¬ 
sel cited an EngUsh case reported in — ‘Jones 
and Wife v. Mills’, (1861) 142 ER 664 (C). In 
this case, the tenant had merely said that he 
would not pay any more rent until he knew 
who was the right owner, and it was held that 
this did not amount to a disclaimer or repudi¬ 
ation of the title of the heir-at-law. so as to 
entitle him to eject the defendant without any 
notice to quit. The tenant’s statement which 
was relied upon in this case was also very 
different from the statement made by the ap¬ 
pellant in the present case. The case, there¬ 
fore, does not help the appellant in any man¬ 
ner. On the other hand, a reading of this case 
shows that the doctrine of forfeiture by dis¬ 
claimer of the landlord’s title applies as much 
to the heir of the landlord as to the original 
landlord himself. If the title of the heir of the 
landlord is denied, the denial acts as a for¬ 
feiture of the tenancy, and the heir is entitled 
to eject the tenant on this ground. 

(12) To the similar effect is the decision in 
another English case reported in — 'Doe v. 
Long’, (1841) 173 ER 1047 (D), which was also 
a case of the disclaimer of the title of an heir 
of the original lessor. 

(13) The other case relied upon by the 
learned counsel, which really appears to help 
him, is a case reported in — ‘Abdulla' v. 

t nmad Muslim’, AIR 1926 Cal 1205 (E). 
:ase is similar in many respects to xhe r 
it case, and concerning the law on the 
under consideration, the learned Judges 
r ed as fellows: 

re cannot be any doubt whatsoever that 
denial of the right of an assignee from 
original lessor by the tenant does not 
k a forfeiture of the tenancy. This prin- 
- has been long settled and this cannot 
is not disputed at the Bar.” 

ithorities have been cited in support of 
proposition in this case, because the 
tness of the proposition was not disputed 
Bar. The learned counsel for the appel- 
ias also failed to cite a single previous 
case in which this proposition of law has been 
laid down. So besides this case, no other case 
.has been brought to my notice which sup¬ 
ports the proposition so emphatically laid down 
in this Calcutta case. 

(14) As I have already said, the two English 
cases cited above point to a contrarv conclu¬ 
sion; and as far as the decisions in India are 
concerned, the learned counsel for the respon¬ 
dent brought to my notice only one single 
Judge decision of this Court reoorted in — 
•Anand Sarup v. Taiyab Hasan’, AIR 1943 All 
279 (P). This case goes so far as to hold that 


mere non-admission of title amounts to a de¬ 
nial and, therefore, forfeiture comes into exis¬ 
tence when the lessee fails to admit that he is 
holding the property as such. In this case no 
decision was cited by the learned counsel 
wherein a contrary view was taken, and the 
learned Judge was of the opinion that a mere 
non-admission causes forfeiture. The refusal 
to admit the zamindar’s right was made by 
the purchaser in execution of a decree, and the 
plaintiff here was one of the zamindars, though 
it dees not appear that he was one of the 
lessors of the defendant. 

(15) I might also refer to a decision of the 
Privy Council reported in — ‘Maharaja of 
Jaypore v. Rukmani Pattamahdevi*, AIR 1919 
PC 1 (G). In this case, their Lordships quoted 
the provisions of S. 111(g), T. P. Act and held 
that the rule of law, which had already been 
adopted in India, was put in a statutory form 
by the said provision. They further held that 
the rules of English law as to forfeiture were 
held to be in accordance with justice, equity 
and good conscience, and, therefore, applicable 
to India also. 

(16) A Madras case reported in — ‘Venkata- 
chariar v. Rangaswami Ayyangar\ AIR 1919 
Mad 266 (H), appears to be a clear authority 
in favour of the plaintiff respondent. It has 
been held in this case that the denial of a de¬ 
rivative title will work a forfeiture as much 
as the denial of the original landlord’s title. 
If a tenant, honestly and not intending to 
identify himself with a third party, merely 
puts the alleged derivative title of the land¬ 
lord to the proof of the latter’s title before re¬ 
cognising him as such, such conduct may not 
work a forfeiture. But if the denial of the de¬ 
rivative title is clear and specific, there is no 
reason why it should not work as a forfeiture 
of the tenancy. 

(17) To the same effect is another Madras 
case reported in — ‘Rama Iyengar v. Guru- 
sami Chetti’, AIR 1919 Mad 897 (I). In this 
case also it has 1 been held that S. Ill, T. P. 
AcU applies not only to disclaimer of the land¬ 
lord’s title but also to/'the title of his heirs, 
transferees and assigns. 

(18) From a consideration of the cases cited 
above it would appear that the proposition 
laid down in the Calcutta case AIR 1926 Cal 
1205 (E), is not such a universally accepted 
proposition as was remarked by the learned 
Judges. The two English cases cited by me 
above, as also the two Madras cases, are clear 
authorities against that view. The decision of 
this Court mentioned above appears to be in 
conformity with the decisions of the Madras 
and the English Courts. 

(19) Reliance was also placed bv the learn¬ 
ed counsel for the appellant on the wordings 
of S. 111(g). T. P. Act. The relevant portion 
cf the said clause runs as follows: 

"By forfeiture, that is to say (2) in case the 

lessee renounced his character as such bv 

setting up a title in a third person or bv 

claiming title in himself,” 

a lease of immoveable property is determined 
It was argued that, in the present case, the 
appellant did not renounce his character as a 
tenant, nor did he set up a title in a third 
person or in himself. What he did merely was 
to clearly deny the title of the plaintiff. It was 
urged that, in such a case, the denial does not 
act as a forfeiture, but I find it difficult to 
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accept this argument. In case it were necessary 
to set up a title in a third person, or in him¬ 
self, before forfeiture could be incurred, the 
legal position would be that if the title of even 
Smt. Janki Kuar herself had been denied with¬ 
out setting up a title in any body else, the de¬ 
nial would not act as a forfeiture. This result, 
to my mind, is an impossible one. When the 
title of the real heir or of the original lessor 
is denied, it certainly amounts to setting up a 
title in somebody else, because the property 
does not remain in vacuum. If the title of the 
plaintiff is denied, that certainly means that a 
title in some other person has been set up. 

(20) The argument of the learned counsel 
comes to this that the clearest denial of even 
the defendant's original landlord’s title would 
not by itself amount to a disclaimer till title 
was specifically set up in somebody else. In 
my opinion, this is not the correct legal posi¬ 
tion, nor any case has been cited before me 
which lays down any such proposition. In the 
present case, the appellant clearly denied the 
execution of the will and also the plaintiff’s 
title acquired under it; the result of this de¬ 
nial was that the appellant set up a title in 
the heir of Smt. Janki Kuar, though such an 
heir may not have been named in the written 
statement. In the written statement, the ap¬ 
pellant did state that defendant 3 entered into 
possession of the house after the death of Smt. 
Janki Kuar; and his further allegation that he 
had paid a sum of Rs. 108/- as rent to her 
shows that he was setting up a title in her, 
though in the written statement he did not, in 
so many words, say that defendant 3 was the 
daughter of Smt. Janki Kuar. 




On a proper reading of the written state¬ 
ment, the position taken by the appellant ap¬ 
pears to be that he was setting up a title in 
the heir of Smt. Janki Kuar. It is difficult to 
believe that he had actually paid a sum of 
Rs. 108/- as advance rent for the whole year 
to defendant 3. But he did manage to obtain 
a receipt from her and was therefore, till the 
date of the written statement, trying to help 
the said defendant. The conduct of the a) 
lant shows that his denial of the plaid 
title was not bona fide, and he was acti^jf* > 
taking the side of defendant 3 from whom ^ u 
had managed to obtain a receipt for the pay¬ 
ment of a whole year's rent in advance, though 
as a matter of fact, it is very doubtful whe¬ 
ther the appellant could possibly have acted 
so foolishly as to have paid advance rent in a 
case, where there were at least three contes¬ 
tants in the field, to the knowledge of the ai 
pellant himself. 

I am, therefore, of the opinion that the de¬ 
nial of the plaintiff’s title was not bona fide, 
and it, being a ckar and unequivocal denial 
of its title, acts as n forfeiture of tenancy. The 
decree of the learned Civil Judge, therefore, 
appears to be perfectly correct. 

(21) The result is that both the appeals fail 
and are hereby dismissed with costs. 

(22) Leave to appeal to a Division Bench is 
granted to the appellant in S. A. No. 879 of 
1949; and it is refused to the appellant in S. 
A. No. 1012 of 1949. 


A/V.R.B. 


Appeals dismissed. 


















